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Ci06  Ind.  875) 

LeEPSR  9.  ClT7  OF  SoUTH  BeND.  ~ 

(Supreme  Court  of  Indiaria.    May  19, 1886.) 

Taxation— CiTT  AaBicuLTUitAL  Laitos— CtoNSTBUcnow  op  SKcnoir  8361,  Rbv. 
St.  1881. 

Under  section  8261,  Rev.  St.  1881,  unplatted  agricnltural  lands,  lying  within 
the  limits  of  a  dty,  are  subject  to  a  tax  for  general  citv  purposes,  equal  to 
the  aggregate  percentage  of  the  levy  in  the  civil  township  for  general  town- 
ship purposes, leaving  them  subject  to  the  general  burden  of  state  and  county 
tax,  to  the  city  school  tax,  and  to  such  special  assessments  as  affect  them  in 
common  with  all  other  city  property. 

Appeal  from  St.  Joseph  circuit  court, 
A.  Anderaorij  for  appellant. 
John  Hagerty,  for  appellee. 

Mitchell,  J.  The  appellant  was  the  owner  of  40  acres  of  unplatted 
land  lying  within  the  limits  of  the  city  of  South  Bend.  The  land  was 
used  exclusively  for  agricultural  purposes,  and  in  the  year  1884  it  was 
valued  for  taxation  at  $2,500.  The  tax  levy  in  the  city  was  for  that 
year  $1.25  on  each  $100  valuation.  The  aggregate  tax  levy,  for  all  pur- 
poses, on  property  situate  in  Portage  township,  in  which  the  city  of 
South  Bend  is  situate,  was  $1.19  for  the  same  year.  Of  this  last  sum, 
58  cents  was  for  state  and  county  purposes,  while  61  cents  was  for  town- 
ship purposes,  including  14  cents  for  school  township  purposes.  The 
appellant  paid  to  the  city  treasurer  for  city  purposes  an  amount  equal  to 
61  cents  on  each  $100  of  the  valuation  of  his  property.  He  refiised  to 
pay  more,  and  hrought  an  action  to  enjoin  the  city  from  collecting,  as  it 
claimed  the  right  to  do,  an  amount  equal  to  $1.19  on  each  $100  valua- 
tion. From  the  decision  of  the  court  below,  which,  upon  a  special  find- 
ing of  facts,  was  in  favor  of  the  city,  this  appeal  is  brought,  and  the 
question  here  is  the  proper  construction  of  section  8261,  Rev.  St.  1881, 
which  reads  as  follows: 

"Lands  lying  within  the  limits  of  any  city  or  incorporated  town  in  this 
state,  that  are  not  platted  as  city  or  town  property,  and  are  not  used  for  other 
v.7N»E.no.l — 1 
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than  agricultural  purposes,  or  are  wholly  unimproved,  together  with  all  per- 
sonal property  used  for  the  purpose  of  farming  on  such  land,  shall  not  be 
taxed  in  such  city  or  town,  for  all  purposes,  at  a  higher  aggregate  percentage, 
upon  the  appraised  value  thereon,  than  the  aggregate  percentage  of  the  tax 
levy  in  the  civil  township  wherein  such  property  is  situate." 

The  appellant's-  claim  is  that  the  word?  "aggregate  percentage  of  the 
tax  levy  in  ihe  civil  township"  mean  such  taxes  as  are  levi^  in  the 
township  for  civil  township  purposes  only,  and  not  the  aggregate  per- 
centage of  all  taxes  that  may  be  levied  for  all  purposes,  induding  those 
levied  for  the  state,  county,  and  township.  He  also  contends  that  it 
does  not  include  the  amount  levied. for  the  school  township.  We  are 
not  favored  with  a  brief  on  behalf  of  the  appellee. 

We  think  the  purpose  of  the  legislature  in  passing  the  law  in  ques- 
tion, as  in  passing  other  acts  of  similar  import  which  preceded  it,  was 
to  prevent  the  imposition  of  a  substantially  higher  rate  of  taxation  upon 
agricultural  lands  lying  within  the  limits  of  a  city  than  the  same  lands 
would  have  becQ  «8ubject  to  if  th6y  had  not  been  embraced  within  the 
corporate  limits.  Such  lands  are  liable  to  taxation  for  state  and  county 
purposes,  the  same  as  all  other  property  in  the  city  or  township.  They 
are  also  subject  to  taxation  for  school  purposes  within  the  city,  the  same 
as  other  city  property.  SotUh  Bend  v.  Notre  Davie,  69  Ind.  344.  Such 
lands  are  also  subject  to  all  special  taxes  and  assessments  which  Affect  it, 
1iie6ame  as  other  property  within  the  city.  But  it  "shall  not  be  taxed 
in  such  city  or  town  for  all  purposes,"  that  is,  all  general  city'  pur- 
poses, at  a  higher  aggregate  percentage  than  the  aggr^ate  percentage 
in  the  civU  township  in  which  it  is  situate.  The  evident  meaning 
of  this  provision  is  that  such  lands  shall  not  be  taxed  by  such  city 
for  general  city  purposes,  etc.  For  general  city  purposes  such  lands 
are  subject  to  taxation  to  an  extent  equal  to  the  aggr^ate  percent- 
age of  the  tax  levy  in  the  civil  township  for  civil  township  purposes; 
that  IS,  for  purposes  such  as  the  property  has  not  already  been  sub- 
jected to  taxation  for.  If  it  were  otherwise,  property  thus  situate 
would  in  effect  be  subjected  to  double  taxation.  It  would  be  taxed 
for  state  and  county  purposes,  and  also  for  city  schools.  It  may  be 
taxed  for  other  general  purposes  equally  with  all  other  property  in  the 
city  and  township.  If,  then,  the  city  might  for  general  city  purposes 
impose  a  tax  npon  it  equal  to  all  that  which,  as  township  property,  it 
had  been  subjected  to  for  all  purposes,  it  might  often  happen  that  such 
property  would  be  subjected  to  a  heavier  burden  than  other  city  prop- 
erty. The  language  of  the  act,  it  must  be  admitted,  is  not  altogether 
free  from  ambiguity;  but,  considered  in  the  light  of  the  legislation  on 
the  same  subject  which  preceded  it,  we  think  the  purpose  of  the  act 
was  to  make  property  of  the  character  there  described  subject  to  taxa- 
tion fpr  general  city  purposes  to  an  amount  equal  to  that  imposed  upon 
property  in  the  civil  township  for  general  township  purposes.  This 
leaves  it  subject  to  the  general  burden  of  state  and  county  tax;  also  to 
the  city  school  tax.  It  is  also  subject  to  such  other  special  assessments 
as  affect  it  in  common  with  all  other  city  property,  and  to  a  tax  for  gen- 
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eral  city  purposes  equal  to  the  aggr^ate  percentage  of  the  levy  in  the 
civil  township  for  township  purposes. 

This  conclusion  results  in  reversing  the  judgment  of  the  circuit  court, 
with  costs,  with  directions  to  state  conclusions  of  law  in  favor  of  the 
plaintiff,  and  to  render  judgment  in  favor  of  appellant. 


a06  Ind.  404) 

McKiNNEY  and  others  v.  Smith. 

(Supreme  Court  of  Indiana.    May  21, 1886.) 

Hotbahi)  and  Wife— Real  Estate  Acqithubd  bt  Virtue  of  First  Marriage 
—Whew  Wnx)W  mat  Alienate  after  Second  Marriage. 

Under  section  2484,  Rev.  St.  1881,  where  real  estate  comes  to  a  widow,  who 
afterwards  marries  again;  by  virtue  of  her  first  marriage,  and  there  are  no 
children  by  such  first  marriage,  she  has  the  power  to  alienate  the  same,  no 
matter  whether  she  took  as  heir  or  otherwise. 

Appeal  from  Vigo  superior  court. 

Buff  &  Piercey  for  appellant. 

C.  F.  McNuU  and  /.  iV.  Pierce^  for  appellee. 

Mitchell,  J.  This  was  a  suit  for  partition.  The  appellant  daimed 
to  he  the  owner,  as  tenant  in  common  with  Lorena  Smith,  of  a  certain 
tract  of  land  in  Vigo  oounty.  The  facts,  as  set  forth  in  the  complaint, 
are  as  follows: 

William  Smith  died  July  3,  1866,  leaving  Christiana  Smith,  his  childless 
widow  by  a  second. marriage,  and  Samuel  Smith,  a  son  by  a  former  wife. 
During  his  marriage  with  Christiana,  he  conveyed  to  his  son,  Samuel,  the 
tract  of  land  in  question;  his  wife  not  joining  in  the  conveyance.  After  his 
death,  his  widow,  in  the  year  1883,  intermarried  with  Elijah  McKinney,  and 
during  such  subsequent  marriage,  her  husband  joining,  she  also  conveyed  her 
interest  in  the  land  previously  conveyed  by  her  first  husband  to  Samuel  Smith. 
Subsequently  the  grantee,  Samuel  Smith,  died,  leaving,  as  his  widow  and  sole 
heir,  the  appellee,  Lorena  Smith. 

Upon  the  facts  stated,  the  sole  question  is  whether  the  deed  made  by 
Christiana  McKinney  and  her  husband,  Elijah,  was  a  valid  conveyance 
of  the  interest  which  she  took  as  surviving  wife  of  William  Smith.  As 
William  Smith  did  not  die  seized  of  the  lands  in  controversy,  the  estate 
which  his  surviving  wife  took  therein  did  not  accrue  to  her  as  heir,  under 
section  2483,  Rev.  St.  1881.  She  took  an  estate  in  fee-simple,  by  virtue 
of  her  marital  right,  under  section  2491,  and  the  estate  which  she  took 
was  not  subject  to  the  proviso  contained  in  section  2487.  Slack  v. 
Thacker,  84  Ind.  418;  Jlendrix  v.  McBeth]  87  Ind.  287.  But,  irrespect- 
ive of  the  manner  in  which  the  appellant  derived  her  title, — ^whether  as 
heir,  under  section  2483,  or  by  virtue  of  her  marital  rights  as  purchaser, 
under  section  2491 ,  or  whether  the  estate  which  she  took  was  subject  to 
the  above-mentioned  proviso  or  not, — she  was  not  subject  to  the  disabil- 
ity or  restraint  upon  alienation  imposed  by  section  2484.  By  the  ex- 
press terms  of  that  section,  "in  case  there  be  no  child  or  children,  or 
their  descendants,  by  the  marriage  in  virtue  of  which  such  real  estate 
came  to  such  widow,"  she  may,  her  husband  joining,  alienate.     What- 


Digitized  by 


Google 


4  NORTHEASTERN  REPORTER,  [Intl. 

ever,  therefore,  her  interest  was,  since  there  was  no  child  or  children,  or 
their  descendants,  as  the  fruit  of  the  marriage  in  virtue  of  which  she 
held  such  interest,  she  had  the  power  to  alienate  it^  Having  the  power, 
and  having  exercised  it  by  the  execution  of  a  deed  in  due  form,  her  en- 
tire interest,  which,  as  we  have  seen,  was  a  fee-simple  in  one-third,  was 
thereb}'^  conveyed  to  her  grantee.  As  it  thus  appeared  that  the  appellant 
had  no  interest  in  the  land  which  she  sought  to  have  partitioned,  there 
was  no  error  in  the  ruling  of  the  court  in  sustaining  a  demurrer  to  the 
petition  for  partition. 

Judgment  aihrmed,  with  costs. 


(106  Ind.  886) 

Hemning  v.  State. 

(Suprerru  Court  of  Indiana,    May  22, 1888.) 

CRncmAL  Law— Trial— Insanitt— Question  for  Jury— Wbioht  of  Kvidbncr. 
The  question  of  sanity  or  insanity  is  for  the  jury  to  determine  under  proper 
instructions;  and,  where  there  is  evidence  sustaining  their  verdict,  the  su- 
preme court  will  not  weigh  it. 

Appeal  from  Montgomery  circuit  court.     On  petition  for  rehearing. 
See  6  N.  E.  Rep.  803. 
John  R.  Courtney^  for  appellant. 
The  Attorney  Oeneralj  for  appellee. 

Elliott,  J*.  The  counsel  for  appellant  petitions  for  a  rehearing,  but 
does  not  ask  us  to  review  any  of  the  questions  discussed  and  decided  by 
us.  We  are  now  asked  to  discuss  the  questions  presented  by  the  evi- 
dence touching  the  alleged  insanity  of  the  appellant.  The  request  is 
thus  expressed: 

"  The  appellant  respectfully  petitions  the  court  for  a  rehearing  of  this  cause* 
for  the  reason  that  the  court,  in  the  opinion  and  decision  rendered,  failed  to 
pass  upon  the  question  of  the  insanity  of  the  appellant  as  raised  in  the  rec- 
ord and  discussed  in  the  briefs.  It  is  true  that  the  opinion  speaks  as  to  the 
homicide  having  been  *  deliberately  planned  and  executed,'  but  such  delibera- 
tion is  not  inconsistent  with  a  diseased  condition  of  mind.  Lunatics  are 
sometimes  deliberate  and  often  cunning." 

Counsel  is  correct  in  saying  that  we  did  not  discuss  the  evidence  bear- 
ing upon  the  question  of  appellant's  insanity,  for  we  devoted  our  atten- 
tion to  the  important  and  controlling  questions  in  the  case,  so  ably  and 
vigorously  presented  by  counsel,  which  questions  we  conceived  to  be  the 
decisive  ones  demanding  express  notice.  We  did  not,  however,  over- 
look the  evidence  upon  the  question  of  the  defendant's  mental  condition, 
— that. was  studied  with  the  other  evidence, — ^but  we  thought,  when  the 
original  opinion  was  decided  upon,  and  we  still  think,  that  the  question 
of  the  defendant's  mental  condition  was  so  peculiarly  one  of  fact  for  the 
jury  that,  under  repeated  decisions  of  this  court,  we  could  not  interfere 
with  the  decision  of  the  jury,  and  that  it  was  unnecessary  to  expressly 
announce  this  conclusion.  We  have  again  read  the  evidence,  and  can 
see  no  reason  to  change  our  opinion.     The  question  of  the  defendant's 
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mental  condition  waa  properly  submitted  to  the  jury;  and,  as  there  is 
evidence  satisfactorily  sustaining  their  verdict,  we  cannot  disturb  it.  Oiir 
duty  is  to  ascertain  whether  the  verdict  is  legally  sustained  by  compe- 
tent evidence,  and  we  cannot,  under  long-settled  rules,  do  otherwise  than 
sustain  the  finding  of  the  jury.  We  agree  with  counsel  that  insane  per- 
sons may  sometimes  act  deliberately;  but  in  this  case  there  is  evidence 
tending  to  show  that  the  deliberate  acts  were  those  of  a  sane  man,  and 
we  cannot  say  that  the  jury  did  not  do  right  in  so  regarding  them.  Pe- 
tition overruled. 


a06  Ind.  887) 

Frybarger  and  others  v.  Andrb* 

{Bupreme  Court  of  Indiana.    May  18, 1888.) 

1.  JiTDGicEin^—AssiGNMEzrr— Equitable  Assignment— Wboko  Hbcorb. 

Where  a  Jud^ent  creditor  sells  his  judgment,  and  atttoipts  to  assign  it 
upon  the  record  to  the  purchaser,  but  by  mistake  the  assignment  is  made  npoD 
the  wrong  record,  it  nevertheless  operates  as  an  equitable  assignment, 
t.  Sbt-Off— Judgments— Ei^niTABLB  Assignment. 

The  owner  of  a  Judgment  bv  equitable  assignment  is  entitled  to  have  such 
iudgment  set  off,  as  against  a  Judgment  held  by  the  Judgment  debtor  against 

Appeal  from  Fayette  circuit  court. 

CUiypool  &  Son  and  Chaa.  Roehly  for  appellants. 

ZoLLARs,  J.  In  1876,  Caldwell  &  Co.  recovered  a  judgment  against 
appellant  Frybarger  in  the  Fayette  drcoit  court.  On  the  sixteenth  day 
of  April,  1878,  Frybarger  recovered  a  judgment  in  the  same  court 
against  appellee,  for  $500,  upon  which  his  (Frybaiger's)  attorneys  filed 
liens  for  $176.  On  the  thirty-first  day  of  May,  1878,  Frybarger  assigned 
$225  of  the  judgment  to  one  Robt.  E.  Fleming.  The  assignment  was 
properly  made  upon  the  record  of  the  judgment,  and  attested  by  the 
derk.  .  Fleming  was  not  present  when  the  assignment  was  made  to  him,  - 
and  at  that  time  had  no  knowledge  that  it  was  so  made.  Immediately 
upon  the  assignment  being  made,  the  clerk  of  the  court,  by  letter,  notified 
him  of  the  assignment.  He  retained  the  letter  until  the  fourteenth  day  of 
January,  1881,  when  he  returned  it  to  the  derk,  with  an  order  written 
thereon  instructing  the  derk  to  pay  to  Mr.  J.  N.  Hutson,  for  the  benefit 
of  Frybaiger,  the  amount  that  might  be  collected  on  the  judgment.  This 
order  and  instruction  was  given  without  any  previous  arrangement  or 
knowledge  on  the  part  of  Hutson.  Frybarger  was  at  that  time  indebted 
to  Hutson,  but  in  what  amount  is  not  shown.  Frybarger  was  an  inmate 
of  the  Boldiiers'  home  at  Dayton,  Ohio,  but  was  temporarily  absent  at  the 
time  the  assignment  of  the  judgment  was  made  by  him.  It  does  not 
definitdy  appear  who  Fleming  was,  but  there  is  evidence  tending  to 
show  that  he  was  also  in  some  way  connected  with  the  soldiers'  home. 
At  the  time  of  and  subsequent  to  the  assignment,  Frybarger  stated  that 
he  was  indebted  to  Fleming,  and  was  making  the  assignment,  for  the 
purpose  of  procuring  the  erection  of  a  monument  after  his  death.  In 
OctobeTi  1880|  for  a  valuable  consideration,  Caldwell  &  Co.  sold  to  ap- 
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pellee  their  said  judgment  against  Frybarger,  and  attempted  to  assign  it 
upon  the  record.  By  mistake,  they  made  the  assignment  upon  the  rec- 
ord of  another  and  different  judgment.  In  pursuance  of  the  side,  and 
to  rectify  the  mistake,  they  made  an  assignment  upon  the  record  of  the 
judgment  sold,  in  February,  1881.  In  December,  1880,  appellee  paid 
,  to  the  attorneys  the  amount  of  their  liens  upon  the  judgment  of  Fry- 
bai^er  against  him.  This  is  the  case,  substantially,  as  made  by  the  evi- 
dence. 

Making  Frybarger,  Fleming,  and  Hutson  defendants,  appellee  com- 
menced this  preceding  for  the  purpose  of  having  set  oflf,  against  the  bal- 
ance of  the  judgment  of  Frybarger  against  him,  an  equal  amount  of  the 
Cald well  judgment,  which  he  held  by  assignment,  as  above  stated.  He 
allied  in  his  complaint  that  the  assignment  by  Frybarger  to  Fleming 
was  made  without  Fleming's  knowledge,  and  without  any  consideration 
whatever,  and  for  the  purpose  of  defrauding  Frybarger's  creditors;  he 
being  at  that  time  largely  indebted  and  insolvent.  The  court  below 
found  that  the  assignment  to  Fleming  was  without  any  consideration; 
that  the  sale  and  attempted  assignment  of  the  Caldwell  judgment  to  ap- 
pellee, in  October,  1880,  operated  as  an  equitable  assignment  thereof; 
and  that,  as  that  assignment  was  prior  in  time  to  the  order  by  Fleming 
in  favor  of  Hutson,  the  equities  in  favor  of  appellee  were  superior  to  those 
in  favor  of  Hutson,  and  accordingly  adjudged  and  ordered  that  an  equal 
amount  of  the  Caldwell  judgment  so  assigned  to  appellee  should  be  set 
off  against  the  Frybarger  judgment  against  him. 

The  sale,  and  attempted  assignment  by  writing,  of  the  Caldwell  judg- 
ment to  appellee,  in  October,  1880,  we  think,  operated  as  an  equitable 
assignment  of  that  judgment  to  him.  Wood  v.  WaUace,  24  Ind.  226; 
Scohey  v.  Mnton,  89  Ind.  275;  Freem.  Judgm.  §  422.  The  evidence 
that  the  assignment  to  Fleming  was  without  consideration  is  not  strong; 
but  the  circumstances  under  which  the  assignment  was  made,  and  the 
feet  that  he  made  the  order  in  favor  of  Hutson  for  the  benefit  of  Frybar- 
ger without  any  kind  of  negotiation  or  understanding  with  Hutson,  afford 
some  evidence  tending  to  show  that  the  assignment  to  Fleming  was  with- 
out consideration,  and  that,  notwithstanding  the  formal  assignment  to 
him,  Frybarger  still  remained  the  owner  of  the  judgment.  Therefore, 
under  the  weU-settled  rule  that  this  court  will  not  reverse  a  judgment 
upon  the  evidence  where  there  is  evidence  tending  to  sustain  the  verdict 
or  finding  below,  we  cannot  reverse  the  finding  and  judgment  of  the 
court  below  upon  the  question  of  the  bona  fides  of  the  assignment  of  the 
judgment  to  Fleming. 

We  must  assume,  therefore,  for  the  purposes  of  this  decision,  that 
Frybarger,  notwithstanding  the  assignment  of  the  judgment  to  Fleming, 
remained  the  owner  of  the  judgment  against  appellee.  Therefore,  when 
appellee  becartie  the  equitable  owner  of  the  Caldwell  judgment  against 
Frybarger  in  October,  1880,  he  became  equitably  entitled  to  have  it  set 
off  against  the  Frybarger  judgment  against  him.  See,  as  bearing  upon 
this  question,  Beardvi  PueU,  105  Ind.  68;  S.  C.  4  N.  E.  Rep.  671;  BtUner 
V.  Bowser,  104  Ind.  255,  S.  C.  6  N.  E.  Rep.  889,  and  cases  there  cited.    It 
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is  not  shown  that  Hutson  in  any  way  acted  upon  the  faith  of  the  records, 
nor  that  he  parted  with  anything,  or  paid  any  consideration  whatever, 
for  the  order  of  Fleming  to  the  clerk  to  pay  the  amount  of  the  Frybar- 
ger  judgment  to  him  when  collected.  The  court  below,  therefore,  we 
think,  ruled  correctly  in  holding  that  the  equities  in  favor  of  appellee 
were  superior,  as  they  were  prior  in  time,  to  any  equities  in  favor  of 
Hutson. 

We  cannot,  pass  upon  the  questions,  discussed  in  appdlant's  brief,  as  to 
the  inadmissibility  of  portions  of  the  evidence,  and  the  order  of  its  ad- 
mission below,  for  the  reason  that  those  questions  were  not  presented  by 
appellant's  motion  for  a  new  trial.  Had  these  questions  been  properly 
saved,  they  would  challenge  consideration. 

The  record,  as  brought  here,  presents  no  error  for  which  this  court 
would  be  justified  in  reversing  the  judgment.  Judgment  affirmed,  at 
appellant's  cosIb. 

(106  Ind.  880)  ___^ 

MoGaughey  v.  Woods  and  others. 

(Supreme  Govrt  of  Indiana,    May  20, 1886.) 

JuDOMBNT— Judgment  by  Depault—Mistake  m  Plaintifp's  NAMB-7Ck)LLAT- 
EKAL  Attack.  •        .     .i 

Where  a  Judgment  by  default  has  been  taken  against  a  party  personaUy 
served,  and  by  mistake,  but  without  fraud,  the  plaintiff's  name  is  given  as 
John  W.,  instead  of  James  W.,  it  cannot  be  treated  as  a  nullity  in  collateral 
attack.! 

Appeal  from  Rush  circuit  court. 
Adams  &  Michener,  for  appellant. 
Smith  &  Henley,  for  apjjellee. 

Mitchell,  J.  XHe  complaint  in  this  case  charges  that  at  the  October 
term,  1880,  of  the  Rush  circuit  court,  a  judgment  was  rendered  against 
the  plaintiff  below  for  $364.50,  in  favor  of  John  H.  Woods.  It  is 
averred  that  a  complaint  was  filed;  that  the  plaintiff  was  duly  served 
with  summons;  and  that  the  judgment  above  mentioned  was  rendered 
as  upon  a  default.  The  judgment  thus  taken  is  allied  to  be  void,  for 
the  following  reasons:  (1)  There  was  not  then,  nor  is-there  now,  any 
such  person  as  John  H.  Woods,  but  that  one  James  H.  Woods,  now  de- 
ceased, claimed  to  have  brought  the  suit,  and  that  by  mistake  his  name 
was  stated  in  the  complaint,  and  in  the  proceedings  and  judgment,  as 
John  H.  instead  of  James  H.  Woods;  (2)  that  the  plaintiff  was  not,  at 
the  time  such  suit  was  commenced,  nor  since,  indebted  to  John  H. 
Woods  upon  the  cause  of  action  allied  in  the  complaint  therein,  nor 
for  any  other  cause,  and  that  the  averments  and  charges  alleged  in  that 
complaint  are  false.  The  relief  asked  is  that  the  judgment  so  rendered 
be  set  aside  and  canceled,  and  that  the  plaintiff  be  enjoined  from  pro- 
ceeding to  enforce  it. 

The  contention  of  appellant  is  that,  upon  the  facts  disclosed  in  the 
complaint,  the  judgment  is  a  nullity.  This  view  is  not  maintained: 
The  appellant  was  personally  served  with  notice  to  answer  the  complaint 

1  See  note  at  end  of  case. 
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of  John  H.  Woods.  Without  objection,  he  permitted  the  judgment  - 
which  he  now  complains  of  to  be  taken  against  him  in  the  name  of  John 
H.  Woods.  James  H.  Woods  afterwards  claimed  that  this  judgment 
was  recovered  by  him  by  mistake  in  the  name  of  John  H.  Woods,  It 
is  too  late,  after  a  judgment  has  been  thus  taken,  for  a  party  to  such  judg- 
ment to  assert  in  a  collateral  proceeding,  such  as  this  is,  that  the  pro- 
ceeding is  a  nullity.  Having  been  personally  summoned  to  answer  the 
complaint  of  John  H.  Woods,  if  the  appellant  chose  to  permit  judgment 
to  go  i^ainst  him  on  the  cause  of  action  stated  in  the  complaint,  he  took 
the  chance  that  there  was  such  a  person,  or  that  by  mistake  some  one 
who  claimed  a  right  of  action  against  him  was  seeking  to  obtain  judg- 
ment in  that  name.  Having  taken  the  chance,  he  must  abide  the  re- 
sult. Lake  v.  JoTieSy  49  Ind.  297.  The  judgment  having  been  obtained, 
and  appearing  to  be  regular  on  its  face,  it  cannot  be  set  aside  or  treated 
as  a  nullity,  in  a  collateral  proceeding,  without  making  it  appear  that  it 
was  obtained  by  fraud.  There  is  no  pretense  of  any  actual  fraud.  The 
most  that  is  claimed  is  that,  because  the  suit  was  not  prosecuted  in  the 
name  of  the  real  party,  it  was  a  fictitious  proceeding,  and  therefore 
fraudulent  and  void.  That  courts  will  not  take  cognizance  of  suits  which 
are  merely  colorable  and  fictitious,  and  that  proceedings  in  such  a  case 
are  void,  may  be  conceded.  The  facts  disclosed  in  the  complaint,  how- 
ever, come  far  short  of  making  a  case  of  that  description.  They  make 
a  case  in  which  there  was  a  real  plaintiff  who,  by  mistake,  in  the  name 
of  "John,"  instead  of  "James,"  sued  a  real  defendant,  and  obtained  a 
judgment  on  a  valid  claim.  Where  a  judgment  was  taken  in  favor  of 
partners  by  their  firm  name  against  a  defendarft  by  the  name  of  "H.  H. 
Greenep,"  it  was  held  the  judgment  was  not  a  nullity.  Jones  v.  Martin^ 
6  Blackf.  351;  ThaJtcher  v.  Ooleman,  Id.  659;  Bridges  v.  Layman^  81 
Ind,  384;  Hopper  v.  Lume^  86  Ind.  43.  A  judgment  which  omits  the 
Christian  names  of  the  parties  altogether,  while  it  may  not  be  bind- 
ing on  persons  who  in  good  faith  acquire  subsequent  liens,  is  neverthe- 
less good  between  the  parties.  Rid^my^s  Appeal,  15  Pa.  St.  177;  York 
Bank^s  Appeal,  36  Pa.  St.  458.  For  the  purpose  of  barring  another  suit, 
it  is  competent  to  show  by  parol  that  the  real  party  in  interest  recovered 
ijie  judgment  in  the  name  of  another.     Preem.  Judg.  §  175. 

The  conclusion  is  that  the  complaint  did  not  state  a  cause  of  action; 
and,  since  the  appellant  stated  no  cause  of  action  in  his  complaint,  whatr 
ever  errors  may  have  intervened,  the  judgment  must  be  affirmed  on  the 
cross-error  assigned  by  the  appellee,  which  calls  in  question  the  suf- 
ficiency of  the  complaint. 

Judgment  affirmed,  with  costs. 

NOTE. 
^  Respecting  misnomer,  see  Walter  v.  State,  (Ind.)  5  N.  E.  Rep.  735,  and  note,  738. 

The  question  of  misnomer  of  the  plaintiff,  unless  no  such  person  as  the  piaiutifiT  ex- 
ists, can  be  raised  only  by  plea  in  abatement  or  in  bar.  Dofaerty  v.  Madgett,  (Vt.)  2 
Atl.  Rep.  116. 

The  name  of  the  defendant  in  a  writ  of  attachment  was  Henry  F.  Hawkins,  but  the 
sheriff  testified  to  the  register  that  he  had  attached  the  property  of  Henry  M.  Hawkins ; 
and  this  was  held  such  a  misdescription  as  to  render  tne  attachment  Toid.  Dutton  t. 
Simmons,  65  Me.  683. 
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(106  Ind.  861) 

HAiiiiLTON  V.  State. 

(StipretM  Court  of  Indiana.    May  18, 1886.) 

Wats— Obstkuctiow  or  HianwAT— ABASDOHjiBNT. 

Where  the  public  acquiesce  in  the  occupation  of  a  part  of  a  road  by  the  ad- 
joining land-owners  for  miles  along  the  line,  in  such  a  manner  as  to  narrow 
It,  for  more  than  20  years,  an  abandonment  will  be  presumed,  and  no  crim- 
inal prosecution  can  be  maintained,  for  obstructing  the  highway,  against  one 
who  in  good  faith  sets  his  fence  on  the  line  witti  his  neighbors.^ 

Appeal  from  Decatur  circuit  court. 
Ekving  <k  Etoingy  for  appellant. 
The  AUomey  General^  for  appellee. 

Mitchell,  J.  The  appellant  was  prosecuted  and  convicted  upon  an 
information  in  which  he  was  charged  with  having,  in  January,  1885, 
unlawfully  obstructed  a  certain  public  highway  in  Decatur  county,  by 
erecting  a  fence  in  and  along  the  highway  described.  Several  questions 
are  made,  but  one  which  controls  the  case  finally  is  whether,  upon  the 
xmdisputed  facts,  the  conviction  was  right.  We  have  concluded  it  was 
not,  and  therefore,  without  considering  several  incidental  questions,  pro- 
ceed briefly  to  slate  the  facts  so  far  as  necessary,  and  our  conclusions 
upon  them. 

The  highway,  the  obstruction  of  which  the  appellant  was  charged 
with,  is  commonly  known  as  the  "Michigan  Road."  The  laying  out 
and  opening  of  this  road  has  its  inception  in  a  treaty  between  the  gov- 
ernment of  the  United  States  and  the  Pottawattamie  Indians,  which  was 
made  on  the  twenty-sixth  day  of  October,  1826.  By  this  treaty  the  In- 
dians ceded  to  the  United  States  a  strip  of  land  100  feet  wide,  commenc- 
ing at  Lake  Michigan,  and  extending,  by  the  way  of  Indianapolis,  to 
the  Ohio  river. .  It  was  provided  in  the  treaty  that  the  general  assembly 
of  the  state  of  Indiana  should  have  the  right  to  establish  a  highway  on 
the  land  thus  ceded.  By  an  act  approved  January  29,  1830,  the  gen- 
eral assembly  made  provision  for  locating  and  opening  a  highway  of  the 
width  of  100  feet  on  the-strip  ceded.  The  evidence  in  this  case  tended 
to  show  that,  soon  after  the  passage  of  the  above-mentioned  act,  the  road 
was  actually  opened,  100  feet  wide,  through  that  part  of  Decatur  county  at 
which  the  alleged  obstruction  occurred.  Some  80  years  or  more  before 
the  prosecution  was  commenced,  the  opinion  prevailed,  as  the  testimony 
shows,  that  the  legislature  had  authorized  the  width  of  the  Michigan 
road  to  be  reduced,  and  from  that  on,  as  fences  were  built  and  rebuilt, 
the  road  was  made  narrower,  generally,  all  along  through  that  part  of 
the  county.  The  appellant's  father  became  the  owner  of  the  farm  now 
owned  by  appellant  some  22  years  or  more  before  the  information  in 
this  case  was  filed.  At  that  time  a  worm-fence,  which  then  needed  re- 
building, occuj)ied,  as  near  as  can  be  remembered,  the  same  line  along  the 
highway  in  dispute  as  is  now  occupied  by  the  fence  which  is  the  obstruction 

>  See  note  at  end  of  case. 
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oomplained  of.  From  time  to  time,  as  the  fence  needed  rebuilding,  it 
has  been  rebuilt  on  the  same  line.  About  two  years  before  the  informa- 
tion was  filed,  the  appellant,  having  come  into  possession  of  the  farm, 
commenced  replacing  the  worip-fence  with  one  made  of  plank  and  wire, 
which  all  agree  is  not  further  out  than  the  old  fence  was.  The  high- 
way is,  by  common  consent,  as  wide  now  as  it  has  been  for  25  years  or 
more.  No  one  claims,  so  far  as  we  can  discover,  that  the  appellant's 
fence  is  out  further  than  the  fences  of  adjacent  fence-owners  in  that  vi- 
cinity, or  that  the  road  is  not  of  a  uniform  width  for  miles  either  way. 

The  public  having  acquiesced  in  the  occupation  of  the  highway  by 
the  adjoining  land-owners  for  the  period  of  time  above  indicated,  will  the 
law  presume  an  abandonment  of  so  much  of  it  as  has  been  thus  occu- 
pied ?  At  all  events,  is  not  the  public,  in  view  of  its  long  acquiescence,  es- 
topped to  assert  its  right,  if  it  has  aright,  by  means  of  criminal  prosecu- 
tions against  those  who  had  acted  in  good  faith  on  the  appearance  of  things, 
as  they  have  been  allowed  to  exist  for  20  years  and  more  ?  Manifestly^ 
if  none  but  the  appellant,  or  if  only  an  isolated  person  here  and  there 
along  the  line,  had  intruded  or  encroached  upon  the  Michigan  road,  by 
merely  extending  the  line  offence  into  or  upon  it,  no  presumption  of  an 
abandonment  could  have  arisen  from  the  fact.  Something  more  than 
the  encroachment  merely  of  one  person  will  be  required  to  work  an 
abandonment.  No  one  would  have  the  right  to  assume,  under  ordinary 
circumstances,  that  a  highway  had  been  abandoned  along  his  field  or 
farm,  while,  as  to  all  other  adjacent  fields  and  farms,  it  was  being  main- 
tained the  width  at  which  it  was  laid  out  and  established.  On  thQ  other 
hand,  if  through  a  given  district  or  neighborhood,  or  along  a  particular 
line,  a  highway  had  been  maintained,  substantially  of  a  uniform  width, 
less  than  that  at  which  ^t  was  established,  for  20  years  or  more,  an 
abandonment  by  lawful  authority  might  well  be  presumed,  so  iiEur  as  the 
excess  is  concerned  along  that  part  of  the  line. 

We  think  this  is  the  &ir  result  of  the  cases,  and  a  reasonable  view  of 
the  subject.  Where  the  public  authorities  had  permitted  the  owners  of 
property  along  the  line  of  a  highway  to  occupy  and  improve  their  prop- 
erty in  such  a  way,  and  had  acquiesced  for  such  a  length  of  time,  as 
that  to  involve  such  owners  in  criminal  consequences,  although  acting 
in  good  faith  on  the  appearance  of  things,  would  be  manifest  injustice, 
an  abandonment  will  be  presumed.  Where  the  owner  or  occupant  of 
lands  along  a  highway  does  nothing  more,  than  to  maintain  the  highway 
at  the  general  uniform  width  at  which  it  has  been  maintained  by  ad- 
joining owners  for  20  years  or  more,  it  would  be  manifest  injustice  to 
.naaintain  a  criminal  prosecution  against  such  owner.  Whatever  else  the 
j)ublic.may  do,  it  cannot  assert  its  right  to  reopen  the  highway  by  that . 
method.  In  such  a  case  as  we  have  assumed,  a  presumption  of  abandon- 
.rnent  will  be  indulged;  and  when  to  disturb  long-established  lines  would 
..inyoive  criminal  consequences,  or  work  serious  injustice  Jo  valtia^e  im- 
provements made  in  good  faith,  such  presumption  will  be  conclusive. 
Brooks  V.  Riding,  46  Ind.  15;  JeffersonviUej  etc.,  R.  Co.  y.  Q'Cbnnar,  37 
Ind.  95;  Sims  v.  OiJty  of  Frankfort^  79  Ind.  446;  LouisMe^  etc.^Ry,  Co,  v. 
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ShanOin,  98  Ind.  573;  Amsbey  v.  Binds,  46  Barb.  622;  Ang.  Highw.  § 
823;  Dill.  Mun.  Corp.  pars.  667-^76. 

While  it  is  true  that  the  statute  of  limitations,  operating  alone,  may 
not  bar  the  right  of  the  public  to  insist  upon  the  use  of  a  highway,  yet 
if  such  appearance  is  created  by  non-user  as  that  acts  are  done  by  an 
adjoining  proprietor  which  indicate  that  he  is  in  good  faith  claiming  as 
his  own  that  which  is  in  fact  a  part  of  the  highway,  and  is  expending 
money  on  the  faith  of  his  claim,  by  adjusting  his  property  to  the  high- 
way as  he  supposes  or  claims  it  to  be,  the  pubUc  will  be  estopped. 
Cheek  v.  OUy  of  Aurora,  92  Ind.  107. 

The  finding  and  judgment  in  this  case  are  not  sustained  by  the  evi- 
dence.    Judgment  reversed. 

Eluott,  J.,  did  not  participate  in  the  decision  of  this  case. 

NOTE. 

In  State  y.  RobSnson,  (Iowa,)  2  N.  W.  Rep.  1104,  the  defendant  was  Indicted  for  ob- 
Btmcting  a  road.  The  offense  consisted  in  repairing  a  fence  which  had  been  erected  by 
a  former  owner,  and  which  was  claimed  to  be  across  a  public  road.  There  was  no 
notice  to  open  the  road.  In  deciding  that  the  defendant  hiul  not  committed  the  offense 
charged,  the  conrt  say  *  *'  The  mere  failure  to  remove  an  obstruction  plaeed  in  the 
road  by  others  does  not  constitute  the  offense  charged,  especially  in  the  absence  of  any 
notice  to  open  the  road.  Wiley  v.  Town  of  Brimfleld,  69  111.  307 ;  Carver  v.  Com.,  12 
Bush,  (Ky.)  264.  Nor  do  we  think  that,  in  the  absence  of  such  notice,  the  repairing 
of  the  fence  constituting  the  obstruction  could  be  regarded  as  obstructing  the  road. 
It  is  the  fence  itself,  and  not  its  condition  merely,  of  which  the  public  has  a  right  to 
complain.*' 

Occupation  and  fencing  up  to  certain  supposed  boundaries  of  a  highway,  if  aoquiesoed 
in  for  20  years,  will  bind  the  public.   Gregory  v.  Knight.  (Mich.)  14  N.  W.  Rep.  700. 

Mere  non-user,  even  for  20  yeiirs,  will  not  conclusively  show  an  abandonment  of  a 
right  of  way.    King  v.  Murphy,  (Mass.)  4  N.  B.  Rep.  506. 


(44  Ohio  St.  24S) 

Cmr  OF  Cincinnati  v.  Anchor  White  Lead  Co.  and  ofhera. 

Sams  v.  Wewell  and  others. 

Same  v.  Eogleston. 

(Suprems  Cowrt  <^  Ohio.    April  27, 1886.) 

MimioiPAii  Oobporattons— Local  Ihfroybicbittb— Sbwer. 

In  an  action  upon  assessments  for  the  constmction  of  a  sewer,  it  is  an  error 
to  adjudge  the  entire  assessment  void  for  the  reason  that  it  includes  the  cost 
of  board-sheeting,  without  any  proposal  or  bid  having  been  advertised  or  re- 
oeivod  for  such  sheeting. 

Error  to  district  court,  Hamilton  county. 

These  were  actions  brought  by  the  dty  of  Cincinnati  for  the  use  of 
Frank  Kirchner  and  A.  Ashman,  contractors,  upon  assessments  made  ibr 
the  construction  of  a  sewer  in  that  city. 

WiMn  &  WortMngUnij  for  plaintiff  in  error. 

James  H.  PerkvMf  for  defendants  in  error. 

Bt  the  Court.  The  only  finding  of  the  trial  court  is  HhsA,  by  rea- 
Bon  of  the  &ct  that  the  cost  of  the  board-sheeting  was  induded  in  the 
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amount  assessed  upon  the  property  of  the  defendants,  without  any  pro- 
posal or  bid  having  been  advertised  or  received  for  the  said  sheeting, 
said  assessment  upon  the  property  of  each  of  the  defendants  herein  is 
invalid  and  void."  There  was  no  determination  by  that  court  of  any 
other  question  or  upon  any  other  fact.  Upon  all  other  questions  this 
court  is  appealed  to  as  a  court  of  first  resort,  not  as  a  reviewing  court. 
Upon  no  other  issue  is  there  any  judgment  before  us  for  review. 

From  what  is  termed  an  "agreed  statement  of  facts,"  it  appears  that 
all  sheeting  used  to  support  the  sides  of  the  trenches,  which  should  be 
left  in  by  the  direction  of  the  engineer, 'should  be  paid  for  at  the  rate  of 
not  more  than  one  dollar  per  lineal  foot  of  sewer.  It  was  impossible  to 
anticipate  what  amount  of  such  sheeting  it  would  be  necessary  to  leave 
in.  It  is  shown  only  that  it  was  known  to  the  officers  and  agents  of 
the  city  that  "some  such  sheeting"  would  be  necessary  to  be  left  in. 
Intelligent  estimates  and  bids  were  impossible.  It  further  appears  that 
the  sheeting  which  was  left  in  "was  necessary  in  the  construction  of 
said  work."  No  fraud  is  complained  of.  No  complaint  is  made  that 
the  work  of  construction  was  not  well  done.  The  facts  so  agreed  upon 
bring  this  question  within  the  rule  declared  in  Hastings  v.  Columbtuif  42 
Ohio  St.  585,  (4th  paragraph  of  syllabus.) 

It  follows  that  there  was  error  in  adjudging  the  entire  assessment  to  be 
void,  for  the  reason  that  it  included  the  cost  of  the  board-sheeting. 

There  is  no  agreed  statement  of  the  facts  of  the  case.  That  which  is 
incorporated  in  the  bill  of  exceptions  and  termed  such  is  in  great  part 
simply  an  agreement  as  to  the  evidence  relative  to  certain  facts,  and  from 
which,  in  connection  with  other  evidence  in  the  bill  of  exceptions,  the 
substantive  facts  were  to  be  found  by  the  court.  If  is  not  found  nor 
agreed,  nor  does  it  appear,  that  there  was  no  jurisdiction  to  proceed  with 
the  improvement.  The  judgments  of  the  courts  below  will  therefore  be 
reversed,  and  the  cause  remanded  for  further  proceedings. 


(44  Ohio  St.  278) 

Board  of  Education  of  Ltuk  Tp.  «.  Board  of  Education  of  Special 
ScBOOL-DiST.  No.  1  OF  Lymb  Tp. 

(Supreme  Geurt  of  Ohio,    April  dO»  1886.) 

Schools  and  School-Districts'— Taxks. 

Error  to  district  coart,  Huron  county. 
John  M.  Lemmon,  forpl&inti£F  in  error. 
8.  A.  Wildman,  for  defendant  in  error. 

By  thb  Court.  In  each  of  the  years  from  1870  to  1875,  Inclusive,  the  board  of 
education  of  special  school-aistrict  Ko.  1  of  Lyme  township,  Huron  county,  made 
a  levy  for  school  purposes  which  was  certified  to  the  auditor  of  the  county,  and 
by  him  placed  on  the  duplicate,  against  all  the  lands  within  the  district,  except 
the  property  of  that  portion  of  the  Lake  Shor/a  &  Michigan  Southern  Railway  and 
Western  Union  Telegraph  lines  running  in  and  through  the  district,  which,  by  the 
mistake  of  the  auditor,  were  omitted  therefrom;  and:  during  the  same  years  tl^e 
board  of  education  of  Lyme  township  made  levies  for  like  purposes,  which  were 
also  certified  to  the  auditor  of  the  county,  who,  by  mistake,  placed  the  same,  not 
only  on  the  property  in  the  district  of  the  township,  but  also  upon  the  property 
of  said  railroad  and  telegraph  companies,  as  part  of  the  property  subject  to  taxa- 
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lion  in  the  township  district.  The  board  of  education  of  the  special  achool-dis- 
trict  now  seeks  to  recover  of  the  board  of  the  township  the  taxes  so  collected  by 
the  latter,  as  received  to  the  former's  use.  BM,  that  the  taxes  so  received  by  the 
township  board  were  not  produced  by  any  levy  made  by  the  board  of  the  special 
district;  that  there  is  no  privity  between  the  two  boards,  and  the  action  cannot 
be  maintained. 

Judgment  of  the  district  court  and  of  the  common  pleas  reversed,  and  Judg- 
ment For  defendant  below,  and  for  its  costs. 


(44  Ohio  St  277) 

FoRSTTHB  V.  WmANB,  City  Solicitor. 
(Supreme  Court  of  Ohio,    April  20,  1886.) 
Municipal  Corpobatiok— Appbopriations— Injujiotion— Bond. 

Error  to  district  court,  Greene  county. 
Oharles  DarHngion,  for  plaintiff  in  error. 
James  Winans,  for  defendant  in  error. 

Bt  thb  Ooxjbt.  Where,  under  the  provisions  of  section  1777  of  the  Revised 
Statutes,  a  oity  solicitor  of  a  municipal  corporation  brings  suit  to  enjoin  the  mis- 
appropriation of  money  by  the  council,  he  is  not  required  to  give  an  undertak- 
ing; and  an  injunction  so  allowed  bv  a  court  of  competent  jurisdiction,  or  a  Judge 
thereof,  operates  without  such  undertaking  being  given;  and  the  members  of 
council,  or  any  of  them,  violating  the  injunction  after  notice  thereof  has  been 
served  upon  them,  are  liable  to  be  punished  for  the  same  as  for  a  contempt  of  the 
author!^  of  the  court.    Judgment  affirmed. 


(142  Mass.  66) 

Uhesman  and  others,  Ex'rs,  v.  Cuhmings. 

^Supreme  Judicial  (hurt  of  Mawu^uMetts,    Suffolk.    May  13, 1886.) 

1.  Will— Deed  of  Trust— Codicil— Devise  to  Executobs- Specific  Pbr- 
fobmancb. 

A.  executed  a  will,  in  the  ninth  clause  of  which  he  directed  and  authorized 
the  executors  of  the  will  "to  have  full  charge  of  all  the  real  estate;  to  lease 
the  same,  and  collect  the  rents;  and,  as  soon  as  convenient  and  profitably  to 
sell  and  convey  the  same  *  *  *  at  public  or  private  sale,  wimout  any  or- 
der of  any  court,  or  license  therefrom;  or  they  may  turn  over  or  convey  any 
part  or  parts  of  the  same,  in  discharge  of  any  devises  or  bequests  herem,  on 
consent  of  such  devigee  or  devisees,— all  as  in  their  Judgment  may  appear 
best.  ^  After  inaking  the  will,  A.  conveyed  his  real  estate  to  three  trustees, 
to  have  and  to  hold  the  same,  to  them,  *'and  their  heirs  and  assigns,  forever, 
in  trust,  nevertheless,  for  the  said  A.,  and  with  full  power  and  authority  to 
said  trustees  to  manage  said  real  estate  as  they  may  deem  best,— to  lease,  let, 
to  sell  and  convey,  the  same,  and  to  execute  and  deliver  a  deed  or  deed^  of 
the  same.  **  After  executing  this  deed  the  testator  made  a  codicil,  besto^ng 
an  additional  legacy,  and  Tn  all  other  respects  confirming  his  will.  The 
trustees  under  the  deed,  after  the  decease  of  A.,  conveyed  the  real  estate  to 
the  executors  of  his  will,  "as  executors,  their  heirs,  successors,  and  assigns, 
for  their  use  and  behoof,  forever. "  The  executors  made  a  contract  with  B. 
for  the  sale  of  a  parcel  of  land  included  in  the  trust  deed,  and  tendered  to 
him  a  deed  in  the  ordinary  form,  "by  virtue  of  the  power  conferred  upbn  us 
by  said  will,  and  every  other  power  us  thereto  belonging. "  B.  refused  to  nc- 
cept  the  deed,  claiming  that  it  was  impossible  to  determine,  from  the  words 
of  the  deed  creating  the  trust,  the  extent  of  the  estate  vested  in  the  trustees, 
or  that  vested  in  the  eesiui  qiu  trMi,  Held,  that  the  duties  imposed  upon  the 
executors  could  not  be  discharged  unless  the  reversion  in  the  real  estate  was 
treated  tJE  devised  to  them,  and  that  the  title  thereto  pa&sed  to  them  by  neces-. 
sary  imt)lication,  and  that  it  was  therefore  the  duty  of  the  trustees  to  con- 
vey to  tiie  executors  In  fee  the  trust-estate  held  by  th«h,— their  trust  hi(v-. 
ing  been  completed;  and  that;  by  the  execution  oi  ihe  power  vested  in  the 


Digitized  by 


Google 


14  NORTHEASTERN   REPORTER.  [MaSS. 

executors  by  A/s  will,  the  latter  could  make  a  good  title  to  B.,  and  were  en- 
1|itled  to  a  decree  compelling  specific  performance  of  B.'s  contract  to  purchase 
the  land. 

2.  TrubT'Debd— Allbqations  of  Vagubness  in— When  Court  will  Consteub 
— Validity  of  Title. 

Where  it  was  alleged  that  there  was  vagueness  and  obscurity  in  regard  to 
the  terms  of  a  trust-deed,  giving  rise  to  doubt  and  suspicion  as  to  the  purposes 
and  objects  for  which  the  trust  was  created,  and  as  to  whether  those  pur- 
poses and  objects  had  been  fully  attained,  and  that  ulterior  purposes  ana  ob- 
jects for  which  the  trust  was  created  might  still  exist,  hM,  that  when  noth- 
ing is  shown  as  to  any  other  trust  than  that  which  appeared  on  the  face  of 
the  deed,  when  the  instruments  in  writing  which  affected  the  estate  (in  refer- 
ence to  which  suit  was  brought)  are  before  the  court  for  construction,  when 
all  parties  affected  b^  the  decree  appear;  the  court  cannot  refuse  to  determine 
the  validity  of  the  title  because  of  imaginary  doubts  whether  there  was  not, 
under  the  deed,  the  possibility  of  some  ulterior,  undisclosed  trust. 

This  was  a  bill  in  equity  by  the  plaintiffs  as  executors  of  the  will  of 
William  Perry,  late  of  Brockton,  who  died  May  29,  1884,  to  compel 
specific  performance  by  the  defendant  of  an  agreement  to  accept  a  deed 
of  certain  land  in  said  Brockton,  and  to  pay  the  plaintiffs^  the  price 
therefor.  Hearing  in  the  supreme  court,  before  Devens,  J.,  who  re- 
served the  case  for  the  consideration  of  the  full  court.  The  facts  appear 
in  the  opinion. 

HvJUhvM  <St  Wheeler,  for  plaintiffs. 

TF.  H.  Wade,  for  defendant. 

Devens,  J.  It  has  been  heretofore  held,  in  proceedi^igs  to  enforce 
sp^ific  performance  of  a  contract  for  the  purchase  of  real  estate,  that  a 
purchaser  will  not  be  required  to  accept  any  title  which  is  doubtful,  or 
which,  even  if  apparently  good,  may  possibly  be  defeated  by  fitcts  and- 
circumstances,  the  existence  of  which  cannot  be  accurately  determined. 
Jeffries  v.  Jeffries,  117  Mass.  184.  It  was  therefore  decided,  in  Noyes  v. 
Johnaovif  139  Mass.  436,  that  a  party  was  not  bound  to  accept  a  title  by 
adverse  possession,  which  depended  upon  a  long  and  difficult  investigar 
tion  of  facts.  But  a  title,  however,  cannot  be  considered  doubtful  when 
there  can  be  no  question  of  fact  involved  in  a  decision  as  to  its  validity, 
but  one  of  law  only,  upon  which  the  court,  where  the  controversy  is  lit- 
igated. Is  competent  finally  to  pass. 

It  is  unnecessary  to  consider  the  question,  whether,  where  only  vendor 
and  vendee  are  before  the  court,  and  there  are  other  parties  interested  in 
the  title,  or  who  may  be  thus  interested,  that  will  not  be  bound  by  the 
decree,  it  is  the  duty  of  the  court  to  determine,  as  between  them,  whether 
or  not  the  title  is  good,  and  enforce  or  refuse  to  enforce  specific  perform- 
ance accordingly  The  later  cases  in  England  have  indicated  a  disposi- 
tion to  change  what  has  heretofore  been  recognized  as  the  rule, — ^whether 
wisely  or  not  may  be  doubted, — and  to  hold  that  even  as  between 
vendor  and  purchaser  in  such  case,  as  a  general  and  almost  universal 
rule,  the  court  is  bound  "to  ascertain  and  detenpine,  as  best  it  may, 
what  the  law  is,  and  to  take  that  to  be  the  law  which  it  has  so  ascer- 
tained and  determined."  Alexwixderv.  MillSy  L.  R.  6  Ch.  124;  Osborne  v. 
RauleU,  13  Ch.  Div.  774;  Forster  v.  Abraham,  17  Eq.  351.     It  has  al- 
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ways  been  held  that  where  all  parties  are  before  the  court,  so  that  a  de- 
cision would  have  the  force  and  effect  of  an  adjudication  in  a  direct  pro- 
ceeding for  the  purpose,  and  thus  be  an  end  of  controversy  on  the  subject, 
the  validity  of  a  title  which  depended  upon  a  principle  of  law  was  to 
be  finally  decided.  It  was  there  to  be  determined  to  be  either  good  or 
bad,  and  that  the  purchaser  was  either  bound  to  take  it,  or  might  refuse 
it.  As,  by  that  decision,  all  parties  would  be  concluded,  such  a  title  could 
not  be  doubtful.  Fry,  Spec.  Perf.  (3d  Amer.  Ed.)  §  862;  Sohier  v.  WiUr 
iamsy  1  Curt.  479;  BiUts  v.  Andrews,  186  Mass.  221;  Oomelly.  Anirews,  35 
N.  J.  Eq.  7;  S.  C.  36  N.  J.  Eq.  321;  GiU  v.  Wells,  59  Md.  492;  PeopU 
V.  Stock  Exchange,  92  N.  Y.  98. 

•  In  the  case  at  bar,  by  the  amendment  of  the  bill,  the  heir  at  law  hav- 
ing been  brought  into  court,  all  parties  in  interest  are  before  us,  and  we 
therefore  proceed  to  pass  upon  the  question  of  title.  The  difficulty  in 
regard  to  it  arises  from  the  execution  and  delivery  of  the  deed  of  trust 
by  the  testator,  after  the  making  of  his  will.  This  deed  conveyed  his 
real  estate,  including  the  lot  of  land  here  in  question,  to  three  trustees, 
to  have  and  to  hold  the  same^  to  them,  ''and  their  heirs  and  assigns,  for- 
ever, in  trust,  nevertheless,  for  the  said  Perry,  with  full  power  and  au- 
thority to  said  trustees  to  manage  said  real  estate  as  they  may  deem  best, 
— ^to  lease,  let,  to  sell  and  convey,  the  same,  or  any  part  thereof,  at  pub- 
lic or  private  sale,  and  to  execute  and  deliver  a  deed  or  deeds  of  the 
same."  After  the  execution  of  this  deed  the  testator  made  a  codicil  be- 
stowing an  additional  legacy,  and  in  all  other  respects  confirming  his 
will,  so  that  he  cannot  have  intended  that  the  deed  should  operate  as 
a  revocation  thereof.  The  trustees  under  this  deed,  upon  the  decease  of 
Perry,  deeming  that  the  trust  created  thereby  was  terminated  by  the 
death  of  the  testator,  conveyed  the  real  estate  to  the  executors  of  his 
will,  "as  executors,  their  heirs,  successors,  and  assigns,  for  their  use  and 
behoof,  forever."  The  plaintiffs,  as  executors,  having  made  a  contract 
with  defendants  for  the  sale  of  the  parcel  of  land  named  in  the  bill  of 
complaint,  have  tendered  to  him  a  deed  in  the  ordinary  form,  "by  virtue 
of  the  power  conferred  upon  us  by  said  will,  and  every  other  power  us 
thereto  belonging,"  which  the  defendant  refused  to  accept. 

The  defendant,  who  contends  that  it  is  impossible  to  determine  from 
the  words  in  the  deed  creating  the  trust  the  extent  of  the  estate  vested 
in  the  trustees,  or  of  that  vested  in  the  cestui  qae  trust,  the  testator,  sugr 
gests  only  two  possible  constructions  of  this  instrument:  that  it  may  be 
considered  to  vest  the  legal  fee  of  the  testator's  real  estate  in  the  trustees 
and  the  equitable  fee  thereof  in  the  testator;  or  to  vest  only  an  equitable* 
life-estate  in  the  testator,  and  therefore  only  a  legal  estate  for  the  life  of' 
the  testator  in  his  trustees,  which  would  terminate  by  his  death,  so  that 
the  entire  legal  and  equitable  estates  would  thereupon  vest  in  Ihe  heir  at 
law.  Assuming  the  former  of  these  constructions  to  be  correct,  the  d^ 
fendant's  argument  concedes  that  the  grantor  had  the  right  and  power 
at  anytime  to  determine  the  trust  by  demanding  and  receiving  from  the 
trustees  a  reconveyance  to  himself  of  the  l^al  title;  that',  although  the 
trustees  had  the  legal  fe^  vested  in  them,  the  whole  beneficial  interest 
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.^.nd  equitable  title  was  in  the  cestui  qw  tnist^  who  might  dispose,  by  deed 
or  will,  of  the  equitable  fee  as  he  saw  fit.  Pub.  St.  c.  127,  §§  1-24  j 
LoriTig  v.  Elioty  16  Gray,  668;  Smith  v.  Harrington,  4  Allen,  568,  669. 
As  the  testator  died  without  having,  in  his  life-time,  put  an  end  to 
the  trust  created  by  the  trust  deed,  the  defendant  further  contends 
that  there  was  a  resulting  trust  of  the  equitable  fee  of  bis  real  estate  to 
his  heir  at  law,  and  the  trustees,  holding  then  only  a  dry  trust  title, 
were  bound  to  convey  to  him.  Ederbrooh  v.  TiUinghastj  5  Gray,  17-21; 
Packard  v.  Marshall,  138  Mass.  301. 

Admitting  this  to  be  the  law  where  there  had  been  no  disposition  of  the 
estate  by  devise,  it  is  equally  the  duty  of  the  trustees  to  convey  to  the  dev- 
isee where  there  has  been  one;  and  the  will  must  be  construed  as  con-, 
stituting  a  devise  to  the  executors  by  necessary  implication.  If  they 
had  received  no  power  to  convey  the  real  estate,  this  would  not  be  in- 
consistent with  its  descent  to  the  heir.  There  may  be  a  charge  of  this 
nature  on  the  real  property,  in  favor  of  the  executor,  without  implying 
any  estate  in  him  therein.  But  the  will  contemplates  complete  control 
over  the  real  estate  by  the  executors.  They  are  to  have  full  charge  of 
it, — to  lease,  to  collect  the  rents,  and,  as  soon  as  convenient  and  possi- 
ble, to  sell  and  convey  the  same  to  any  purchaser  or  purchasers,  at  pub- 
lic or  private  sale,  without  any  order  of  court  or  license;  or  they  may  turn 
over  and  convey  any  part  or  parts  of  the  same  in  discharge  of  any  de- 
vises or  bequests  herein,  etc. , — ^*'all  as  in  their  judgment  may  seem  best.'* 
The  duties  imposed  upon  the  executors  could  not  be  discharged  unless 
the  reversion  in  the  real  estate  is  treated  as  devised  to  them,  and  the  title 
thereto  passes  to  them  by  necessary  implication.  Walker  v.  Whitin^f,  23 
Pick.  313-317;  Greenough  v.  WeUea,  10  Cush.  671-577;  Cleveland  v.  Hair 
lett,  6  Cush.  403-407.  It  was  iherefore  the  duty  of  the  trustees  to  con- 
vey to  the  executora  in  fee  the  trust-estate  held  by  them, — ^their  trust 
having  been  completed;  and,  by  the  execution  of  the  power. vested  in 
the  executors  by  Perry's  will,  they  could  make  a  good  title  to  the  defend- 
ants. 

If  it  be  held  that  the  trust  deed  vest/Cd  an  equitable  life-estate  in  Perry, 
the  same  result  follows.  There  was  then  a  resulting  trust  in  his  favor 
in  the  reversion.  McElroy  v.  McElroy,  113  Mass.  509.  This  reversion, 
although  to  take  effect  only  upon  his  own  death,  was  still  an  estate 
vested  in  him  during  life,  and  disposable  by  will  or  deed.  It  passed, 
therefore,  by  the  devise,  to  his  executors.  If  it  be  said,  as  the  defend- 
ant does  say,  that  upon  this  construction  the  trustees  took  only  a  legal 
fee  for  the  life  of  the  testator,  and  that  their  estate  would  terminate  by 
his  death,  so  that  the  entire  legal  and  equitable  interests  would,  by  op- 
eration of  law,  vest  in  the  heir,  this  has  been  prevented  by  the  devise 
made.  Even  if  the  conveyance  made  by  the  trustees  to  the  executors 
was  ineffectual,  by  reason  of  having  no  estate  to  operate  upon,  it  would 
be  superfluous  only,  and  in  no  way  affect  their  title  by  virtue  of  the  de- 
vise. 

The  defendant  further  suggests  that  the  vagueness  and  obscurity  of 
the  terms  of  the  deed  of  trust  give  rise  to  doubt  and  suspicion  as  to  the 
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purposes  and  objects  for  which  the  trust  was  created,  and  as  to  whether 
thoee  purposes  and  objects  have  been  fully  attained,  and  that  ulterior 
purposes  and  objects,  for  which  the  trust  was  created,  may  still  exist. 
But  when  nothing  is  shown  as  to  any  other  trust  than  that  which  ap- 
pears on  the  face  of  the  deed,  when  the  instruments  in  writing  which 
affect  this  estfite  are  before  us  for  construction,  when  all  parties  affected 
by  the  decree-appear,-  we  cannot  refuse  to  determine  the  validity  of  the 
title  because  of  imaginary  doubts  whether  there  was  not,  under  the  deed, 
the  possibility  of  some  ulterior,  undisclosed  trust. 
Decree  for  plaintiffs. 

att  Maa«.  154)  — — 

FoGEL  V.  DussAULT  and  others. 
{Supreme  Judicial  Cowrt  of  Maesaehusette.    Bristol.    Febraary  25, 1886.) 

1.  Attachmknt— Bond— Action  Upon  — Wherb  Principal  anb  Surety  An- 
swer Jointly— Proof  of  Invalidity  of  a  Jttdgmbnt  Inadmissible. 

In  a  suit  upon  a  bond  to  dissolYc  an  attachment  brought  in  the  superior 
court  against  the  principal  and  sureties  named  in  the  bond,  the  declaration 
alleging  a  final  Judgment  in  a  court  below,  from  which  the  principal  defend- 
ant had  appealed,  the  defendant  sureties,  who  have  answered  iointly  with 
the  principal  defendant, — the  answer  oonsisting  of  a  general  denial  of  the  al- 
legations of  the  plaintiffs  writ,— cannot  avail  themselves  of  any  invalidity  in 
the  Judgment,  by  plea  or  proof  under  the  answer.  * 

8.  Same— Approval  of— Appeal-tVacation  of  Jitdgkent. 

A  bond  given  to  dissolve  an  attachment,  which  has  not  been  approved  as 
required  by  Pub.  St.  e.  161,  §  122,  does  not  relieve  the  principal  from  the  duty 
of  filing  abend,  with  surety,  before  his  appeal  from  a  judgment  rendered  in 
the  court  in  which  the  bond  to  dissolve  attachment  was  given;  and  where 
Judgment  is  so  rendered,  and  the  defendant  fails  to  file  the  bond  as  required, 
the  Judgment  of  the  court  in  the  ori|^inal  action  is  not  vacated,  but  remains 
in  full  force. 

This  was  an  action  of  contract  upon  a  bond,  which  recited  that  Na- 
poleon Dassault ,  of  Fall  River,  etc,,  and  Francis  X.  Dassault  and  Charles 
Gagne,  of  said  Fall  River,  as  sureties,  were  holden,  etc.,  unto  Julias 
Fogel,  of  said  Fall  River,  in  the  sum  of  $300,  to  the  payment  of  which 
to  the  said  Julius  Fogel,  or  his  executors,  etc.,  "we  hereby  jointly  and 
severally  bind  ourselves,  our  heirs,  executors,  and  administrators."  The 
condition  of  the  bond  was  that,  "whereas,  the  said  Julius  Fogel  has  caused 
the  goods  and  estate  of  the  said  Napoleon  Dussault,  to  the  value  of  three 
hundred  dollars,  to  be  attached  on  mesne  process  by  virtue  of  a  writ  in 
&vor  of  the  said  Julius  Fogel  against  the  said  Napoleon  Dussault)  bear- 
ing date,"  etc. ;  and  whereas,  the  said  Napoleon  Dussault  desires  to  dis- 
solve said  attachment  according  to  law:  now,  therefore,  if  the  said  Na- 
poleon Dussault  shall,  within  thirty  days  after  the  final  judgment  in  the 
aforesaid  action  pay  to  the  plaintiff  therein  named,  the  amount,  if  any, 
which  he  shall  recover  in  such  action,  and  if  said  sureties  shall  also  within 
thirty  days  after  the  entry  of  any  special  judgment  in  said  action,  in  ac- 
cordance with  section  one  of  the  sixty-eighth  chapter  of  the  statutes  of 
said  commonwealth  passed  in  the  year  1875,  pay  to  said  plaintiff  the 
sum,  if  any,  for  which  such  judgment  shall  be  entered,  then  this  obliga- 
tion shall  be  void;  otherwise  it  shall  be  and  remain  in  full  force  and  vir- 
tue.'' The  bond  was  dated  August  6,  1883,  and  signed  and  sealed  by 
v.7N.E.no.l — 2 
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each  of  the  parties  named  and  witnessed.  The  declaration  allied  that 
on  August  2, 1883,  the  plaintiff  attached  the  goods  of  Napoleon  Dussault 
by  virtue  of  a  writ  dated  August  2d,  and  returnable  to  the  Second  dis- 
trict court  for  the  county  of  Bristol  on  the  fourth  Monday  of  said  August; 
that,  at  the  request  of  said  Napoleon  Dussault,  the  plaintiff  released  the 
said  goods  and  chattels  from  attachment,  and  took  from  the  defaidants 
a  certain  writing  obligatory,  a  copy  of  which  was  annexed;  that  final 
judgment  was  entered  for  the  plaintiff  in  said  action  on  December  3, 
1883,  for  the  sum  of  815  debt,  and  $19.42  costs;  that  the  judgment  was 
unpaid  for  30  days  after  date  thereof,  and  the  defendants  refused,  though 
often  requested,  to  pay  the  same;  and  that  the  defendants  owed  the  plain- 
tiff the  amount  of  said  judgment.     The  answer  was  a  general  denial. 

At  the  trial  in  the  superior  court,  before  Aldbich,  J.,  without  a  jury, 
it  appeared  in  evidence  that  the  defendant  executed  the  bond  to  dissolve 
an  attachment  made  in  a  suit  commenced  by  the  plaintiff  against  Napo- 
leon Dussault,  the  principal  on  said  bond;  and  in  consequence  thereof 
the  property  attached  was  released;  that  said  bond  was  filed  by  the 
plaintiff  on  the  return-day  of  the  writ  in  said  suit,  which  was  duly  en- 
tered in  the  Second  district  court  at  Fall  River,  and  that  judgment  for  the 
plaintiff  was  entered  on  the  same.  The  defendants  produced  in  evidence 
the  record  of  the  case  of  Jvlivs  Fbgd  v.  Napoleon  DiLssauU^  in  which  said 
bond  was  filed,  which  record  recited  the  number  and  name  of  the  case, 
names  of  attorneys;  that  it  was  entered  August  27th,  "plaintiff's  declarsr 
tion  and  account  annexed,  and  bond  to  dissolve  attachment  filed ;"  that  it 
was  continued  to  September  3d,  when  defendant's  answer  was  filed;  and 
noted  further  continuances,  when  defendant  was  defaulted,  and  judg- 
ment entered  for  plaintiff  for  $15;  that  defendant  claimed  appeal;  and  that 
execution  issued ,  etc.  It  appeared  that  the  bond  mentioned  in  the  record 
was  the  bond  sued  upon  in  this  action.  The  court  then  asked  the  clerk 
of  the  Second  district  court,  who  produced  said  record,  how  execution 
was  issued  after  the  appeal.  The  clerk  thereupon  showed  the  entry, 
made  upon  a  printed  trial-list  of  said  district  court  for  December,  1883, 
which  was  as  follows,  (after  reciting  number  and  name  of  the  case :) 
"For  trial,  December,  1883.  Deft,  defaulted.  Dft.  claims  appeal; 
surety  on  or  before  December  10, 1883,  at  10  o'clock  a.  m."  It  was  ad- 
mitted by  tlie  defendant  that  the  papers  in  the  original  case  were  not 
transmitted  to  the  clerk  of  the  superior  court.  The  plaintiff  claimed 
that  upon  the  evidence  the  defendant  in  the  original  case  not  having 
furnished  surety  for  his  appeal,  he  was  entitled  to  an  execution  upon 
his  judgment,  which  was  final,  and  that  the  bond  sued  upon  in  this 
action  was  not  such  a  bond  as  is  required  by  statute  in  such  cases,  and 
therefore  could  not  avoid  the  requirement  of  furnishing  other  sureties  or 
filing  a  bond  for  appeal.  The  defendants  contended  that  the  plaintiff's 
remedy,  if  any,  was  by  a  motion  in  the  superior  court  to  dismiss  the 
appeal,  or  to  affirm  the  judgment  of  the  court  below,  and  asked  the  court 
to  rule  that  a  bond  with  surety  for  appeal  was  required  by  the  law,  and 
that,  from  the  time  the  appeal  was  daimed,  it  became  perfect,  and  the 
judgment  appealed  from  was  vacated,  and  therefore  there  was  no  breach 
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of  conditions  of  the  bond  in  suit,  because  there  was  no  final  judgment; 
and  that  it  was  not  the  duty  of  the  defendant  in  the  original  case  to 
carry  the  papers  to  the  superior  court,  but  that  it  was  the  duty  of  the 
derk  of  the  district  court  so  to  transmit  the  same.  Without  passing 
upon  the  question  as  to  whether  the  defendants'  requests  for  rulings  are 
correct  statements  of  law,  the  court  ruled  that  the  defendants  could  not, 
under  their  answer,  be  allowed  to  impeach  the  judgment  in  the  original 
suit  against  the  defendant  Napoleon  Dussault;  that  being  the  judgment 
of  a  domestic  court,  having  jurisdiction  of  the  subject-matter  of  the  suit, 
the  judgment  debtor  could  not  collaterally  impeach  that  judgment  in 
the  present  suit;  and,  as  the  three  defendants  had  answered  jointly,  the 
only  defense  open  to  them  would  be  one  which  is  common  to  them  all; 
and,  as  the  only  defense  they  offered  to  make  at  the  trial  of  this  case 
was  to  show  there  was  no  vaUd  judgment  in  the  original  suit,  the  court 
held  they  had  failed  in  their  defense  altogether, — their  answer  being  a 
joint  answer,  and  that  only  a  general  denial;  and  the  court  gave  judg- 
ment for  the  plaintiff,  and  the  defendants  alleged  exceptions. 

Dubuque  &  HUggiii^son^  for  defendants. 

S.  W.  AskUm^  for  plaintiff. 

Devens,  J.  Parties  are  permitted  to  answer  jointly  when  they  make 
the  same  defense.  Pub.  St.  c.  167,  §  16.  The  answer  of  the  defend- 
ants was  joint,  and  consisted  only  of  a  denial  of  the  allegations  of  the 
plaintiff's  writ.  The  declaration  allied  a  final  judgment  for  the  plain- 
tiff against  the  principal  defendant,  at  a  particular  date,  by  the  district 
court  in  the  suit  originaUy  brought  there.  This  denied  was  a  defense, 
if  successfully  maintained,  which  was  available  to  all  the  defendants. 
If,  upon  separate  answer,  the  defendant  sureties  might  have  availed 
themselves  of  any  invalidity  in  the  judgment  by  plea  and  proof,  they 
could  not  do  so  under  the  answer,  which,  as  it  stood,  simply  denied  the 
existence  of  the  judgment.  So  far  as  the  principal  defendant  is  con- 
cerned, it  is  established  that  the  judgment  of  a  domestic  court  of  record, 
proceeding  according  to  the  course  of  the  common  law,  is  conclusive  evi- 
dence of  all  the  facts  decided  in  subsequent  suits  between  the  same  par- 
ties; and  that  the  only  remedy  of  a  party  who  has  been  injured  by  a 
judgment  erroneously  rendered  is  by  review,  or  by  proceeding  to  reverse 
the  same  upon  a  writ  of  error.  The  party  plaintiff  is  not  allowed  to 
treat  a  judgment  lawfully  attained  by  him,  from  a  court  of  competent 
jurisdiction,  as  a  nullity,  or  to  proceed  upon  his  original  demand  as  if 
it  had  not  been  rendered.  While  it  exists,  he  can  only  proceed  by  suit 
on  his  judgment  or  levy  of  execution.  These  principles  apply  to  judg- 
ments rendef'ed  by  courts  such  as  the  Second  district  court  of  Bristol 
county.  Loring  v.  Bridge,  9  Mass.  124;  Cook  v.  Darling,  18  Pick.  393; 
Hendrick  v.  Whittenwre,  105  Mass.  23;  Wood  v.  Mann,  125  Mass.  319. 

It  is  the  contention  of  the  defendants  that  the  case  at  bar  is  not  g8v« 
emed  by  those  principles  which  apply  when  a  judgnient  is  erroneously 
rendered  by  a  court  having  competent  jurisdiction  of  the  subject-matter, 
but  that  the  appeal  diown  by  the  record  to  have  been  taken  by  the 
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principal  defendant  vacated  the  judgment,  thus  rendering  it  wholly  in- 
operative, and  that,  the  judgment  having  been  thus  vacated,  the  onlj 
remedy  of  the  plaintiff  was  to  enter  a  complaint  for  the  affirmance 
thereof.     Pub.  St.  c.  155,  §  33. 

The  principal  defendant  claimed  an  appeal  from  the  judgment  of  the 
district  court,  and  was  ordered  to  file  a  bond,  with  surety,  to  prosecute 
his  appeal.  It  is  contended  by  the  defendants  that  such  order  was  wholly 
unauthorized;  that  the  debtor  having  given  bond  to  dissolve  the  attach- 
ment of  his  property,  which  had  been  filed  at  the  entry  of  the  original 
action,  such  bond  was  unnecessary;  and  that  without  it  the  appeal  was 
completed,  and  the  judgment  vacated.  Pub.  St.  e,  155,  §  29,  provides 
that  an  appeal  from  the  judgment  of  a  trial  justice  shall  not  be  allowed 
except  upon  recognizing  to  the  adverse  party,  with  surety,  to  prosecute 
the  app^,  and  to  pay  all  subsequent  costs.  Section  30  provides  that 
the  party  appealing  may,  in  lieu  of  filing  a  bond,  deposit  a  sum  of 
money  as  security  for  the  prosecution  of  the  appeal  and  the  payment  of 
costs.  Section  33  provides  that,  when  an  appeal  is  claimed,  no  recog- 
nizance or  deposit  shall  be  required  for  the  allowance  of  such  appeal, 
when  the  defendant  shall  have  "given  a  bond  to  dissolve  the  attachment 
made  in  such  case  as  provided  by  law."  These  provisions  as  to  appeals 
from  trial  justices  (Pub.  St.  c,  154,  §  39)  applied  to  district  courts  be- 
fore St.  1882,  e.  95.  By  Pub.  St.  c.  154,  §  52,  it  was  provided  that  in 
the  municipal  courts,  "instead  of  entering  into  a  recognizance,  the  party 
appealing  in  such  proceeding  shall  file  a  bond,  with  surety  or  sureties, 
to  the  adverse  party,  within  the  same  time,  upon  the  same  conditions, 
and  with  the  same  powers  in  the  judge  and  clerk,  as  are  provided  in  re- 
spect to  recognizances  in  police  or  district  courts."  By  St.  1882,  c.  95, 
tlie  provision  of  Pub,  St.  c.  154,  §  52,  relating  to  the  filing  of  bonds  by 
parties  appealing  from  the  municipal  courts  of  the  city  of  Boston^  were 
made  applicable  to  district  courts. 

It  is  therefore  urged  that,  as  no  recognizance  was  required  on  appeal 
from  the  district  court  when  a  bond  to  dissolve  an  attachment  had  been 
given,  and  as  St.  1882,  c.  95,  only  replaces  the  recognizance  by  a  bond 
in  cases  where  the  former  was  required,  the  bond  to  dissolve  the  attach- 
ment has  the  same  effect  now  as  before,  and  obviates  the  necessity  of 
any  additional  bond,  recognizance,  or  deposit  on  appeal  by  defendant 
from  the  district  to  the  superior  court.  If  we  adopt  this  argument,  it 
will  be  necessary  to  inquire  whether  the  debtor  had  given  a  bond  to 
dissolve  the  attachment,  such  as  is  provided  by  law.  The  plaintiff 
urged  that  the  bond  in  suit  was  not  such  a  bond  as  is  required  in  such 
cases,  and  could  not,  therefore,  avoid  the  requirement  of  furnishing 
other  sureties,  or  filing  a  bond,  in  case  the  debtor  wished  to  avail  him- 
self of  his  right  to  appeal.  Pub.  St.  c.  161,  §  122,  provides  that  any 
p^y  whose  goods  are  attached  may  dissolve  the  attachment  by  giving 
bond,  with  sufficient  sureties,  to  be  approved  by  the  plaintiff  or  his  at- 
torney, in  writing,  or  by  a  master  in  chancer}',  justice  of  a  court  of 
record,  etc.,  with  condition  to  pay  to  the  plaintiff  "the  amount  of  the 
judgment,  if  any,  that  he  may  recover  within  thirty  days  after  final 
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judgment  in  such  action;"  and  also  the  amount  of  any  special  judgment 
which  might  be  entered  under  chapter  17,  providing  for  special  judg- 
ments against  the  property  of  insolvents.  This  bond  is  to  be  "filed  by 
the  defendant  with  the  clerk  of  the  court  to  which  the  writ  is  returna- 
ble, or  in  which  it  is  pending,  within  ten  days  after  its  approval  by  the 
plaintiff  or  his  attorney,  or  by  the  magistrate;  and  the  attachment  shall 
not  be  dissolved  until  the  bond  is  so  filed. "     Section  125. 

But  while  the  bond  in  suit  contains  the  same  condition  as  that  con- 
templated by  the  statute,  it  was  not  approved,  nor  were  the  same  pro- 
ceedings had  as  are  provided  for  therein.  The  attachment  was  not  dis- 
solved upon  the  filing  by  the  defendant  of  a  bond  either  approved  in  writ- 
ing by  the  plaintiff*,  or  in  any  other  of  the  modes  prescribed.  Before 
the  delivery  of  the  bond  in  suit  to  the  plaintiff",  who  himself  subsequently 
filed  it  in  court  on  the  return-day  of  the  writ,  he  released  the  property 
from  the  attachment.  The  bond  had  not  the  approval  required  by  the 
statute,  nor  was  the  attachment  dissolved  in  the  mode  therein  provided. 
While,  in  view  of  the  fact  that  on  receiving  it  the  plaintiff"  released  the 
property  attached,  it  was  available  to  him  as  a  bond  at  common  law,  it 
was  not  the  statutory  bond  provided  for  by  chapter  161,  §§  122-125. 
Its  existence  could  not,  therefore,  relieve  the  principal  defendant  from 
the  duty  of  filing  a  bond,  with  surety,  before  his  appeal  was  allowed. 
Having  foiled  to  do  this  within  the  time  ordered,  by  the  district  court, 
the  judgment  of  that  court  was  not  vacated,  but  remains  in  full  force. 
Exceptions  overruled. 

(141  Mass.  680) 

Inhabttantb  07  Beading  v.  City  of  Malden. 
(Supreme  Judicial  Court  of  MaesachuseUe,    Middlesex.    May  8, 188d.) 

POOB  AKD  POOB  LaWS  —  SlTPPLIBS  PUBNISHED  TO  — ReOOVEBT  FBOH  PLACB  OF 
SbTTUBMBNT— !NOTIGB— TlMX  WTTHIIT  WHICH  SUIT  IB  TO  BB  BbOUOHT. 

An  action  by  a  town  under  Pnb.  St.  0.  84,  §  14,  to  recover  for  supplMS  fur- 
nished for  the  relief  of  a  pauper,  must  be  brought  within  two  years  from  the 
time  of  giving  the  notice  required  by  the  statute. 

This  was  an  action  of  contract,  brought  by  the  plaintiffs  to  recover  of 
the  defendant  payment  for  supplies  alleged  to  have  been  furnished  by 
the  plaintiffs  for  one  Sarah  L.  Penney,  who,  it  was  alleged,  had  a  lawful 
settlement  in  the  city  of  Maiden,  but  was  residing  in  the  town  of  Read- 
ing, and  was  in  need  of  relief.  At  the  trial  in  the  superior  court,  before 
ICnowlton,  J.,  the  defendant  admitted  that  the  said  Sarah  L.  Penney 
had  a  lawful  settlement  in  Maiden;  but,  among  other  defenses,  claimed 
that  the  action  was  not  seasonably  commenced.  It  was  argued  that  on 
March  2,  1881,  and  again  on  March  31 ,  1881,  the  plaintiffs  gave  notice 
to  the  defendant  that  they  were  aiding  the  said  Penney,  and  should  con- 
tinue so  to  do,  until  she  should  be  removed,  or  the  necessity  should 
cease,  and  that  either  of  said  notices  would  be  sufficient  to  enable  the 
plaintiffs  to  recover  for  supplies,  if  furnished  to  said  Penney  at  any  time 
during  three  months  'priot  to  the  giving  of  said  notices,  if  suit  had  been 
commenced  within  two  years  after  the  dates  at  which  the  notices  were 
given.     This  stdt  was  commenced  September  15,  1888.     The  plaintififs 
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offered  to  prove  that  aid  had  been  furnished  to  the  said  Penney  contin- 
uously for  a  period  of  more  than  a  year,  commencing  on  or  about  March 
1,  1881,  being  withiuxthree  months  prior  to  giving  said  last  notice,  and 
terminating  about  April  1,  1882,  being  within  two  years  prior  to  the 
commencement  of  this  action;  and  that  there  was  no  period  within  that 
time  when  such  aid  was  not  actually  required;  and  that  no  other  suit 
had  ever  been  brought  for  any  portion  of  the  amount  claimed  in  this 
suit,  or  for  anything  furnished  during  the  time  in  which  said  aid  was 
furnished;  and  that  there  had  been  no  settlement  between  the  parties 
which  covered  any  portion  of  the  time  during  which  the  aid  was  fur- 
nished for  which  a  claim  was  made  in  this  suit.  The  court  ruled  that 
the  plaintiiTs  could  recover  no  portion  of  their  claim  becauise  suit  had  not 
been  brought  within  two  years  from  the  time  of  giving  the  notice  required 
by  statute,  and  ordered  a  verdict  for  the  defendant,  and  the  plaintiff 
aUeged  exceptions. 

jS.  Bancroft,  for  plaintiffs. 

Jerome  H.  JRske,  for  defendant. 

Morton,  C.  J.  The  statute  provides  that  where  one  town  furnishes 
relief  to  paupers  whose  settlement  is  in  another  town,  the  expenses 
thereof  "  incurred  within  three  months  next  before  notice  given  to  the 
place  to  be  charged,  as  also  of  their  removal  or  burial,  in  case  of  their 
.  decease,  may  be  recorded  by  the  place  incurring  the  same,  against  the 
place  liable  therefor,  in  an  action  at  law  to  be  instituted  within  two 
years  after  the  cause  of  action  arises,  but  not  otherwise."  Pub.  St.  c.  84, 
§  14.  These  provisions  of  law  have  been  in  force  since  the  statute  of 
1793  (chapter  59)  was  enacted,  and  it  has  uniformly  been  held  that  the 
cause  of  action  arises  at  the  time  the  notice  is  given.  As,  is  said  in  the 
opinion  in  AtUeborough  v.  Mansfield^  15  Pick.  19: 

'*Tbis  notice  is  an  indispensable  prerequisite  to  the  support  of  any  action 
for  the  expenses  incurred  in  the  relief  of  paupers  by  a  town  in  which  they 
are  not  settled;  and  the  right  to  recover  is  expressly  limited  to  a  period 
commencing  three  months  before,  and  continuing  two  years  after,  notice 
given."  Totonsend  v.  Billerica,  10  Mass.  411;  HaUowell  v.  Harwich^  14 
Mass.  186;  Uxbridge  y.Seekonk,  10  Pick.  150. 

These  decisions  have  not  been  overruled  or  modified  by  any  subse- 
quent cases,  and  are  decisive  of  the  only  questions  raised  in  the  case  at 
bar.    Exceptions  overruled. 


(141  MM8.  146) 

Penn  Match  Co.  v.  Hapqood  and  another. 

(Supreme  Judicial  Court  of  Maeeachueetta,    Worcester.    February  26, 1886.) 

L  Ck)RPORATiON  —  GoKTRACTs  Madb  bt  Stookholdbbs  bsfobb  Obganizatioh 

CANNOT  BB  ENFOBCBD  BT  CORPOBATION. 

The  plaintiff's  declaration  alleged  that  the  plaintiff  on  a  certain  date  was  a 
corporation,  duly  organized  according  to  law;  that  by  the  by-laws  of  the  cor- 
poration, upon  the  death  of  a  stocknolder,  of  whidi  there  were  three,  the 
company  was  to  be  wound  up,  and  was  not  to  continue;  that  one  of  the  stock- 
holders died,  and  that  A.,  B.,  and  0.  then  agreed  together  to  form  the  cor- 
poration, with  the  same  proviBions  of  law,  and  the  same  rights,  powers,  and 
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pliabilities,  as  the  former  corporation  had  possessed,  If  they  could  obtain  cer- 
*  tain  machinery  and  materialBof  defendants;  that  A.,  B.,  and  C.  informed  the 
defendants  of  the  premises,  and  that  the  projected  company  would  proceed 
with  its  or^nization,  and  would  build  a  factory,  etc.,  only  in  case  they  could 
contract  with  defendants  to  furnish  the  corporation  certain  machinery  and 
materials;  that  thereupon  the  defendants  a^eed  with  A.,  B.,  and  C,  m  the 
name  of  the  corporation,  and  with  a  view  to  the  formation  of  and  for  the  ben- 
efit of  the  plaintiff  company,  to  furnish  the  plaintiff  company  with  certain 
machinery  and  materials;  that  the  plaintiff  company  ordered  said  machinery 
and  materials,  and  built  its  factory  m  anticipation  of  the  defendants'  fulfilling 
their  agreement,  but  that  defendants  did  not  furnish  said  machinery  and  ma^ 
terials,  although  said  A.,  B.,  and  C,  for  and  in  behalf  of  the  projected  plain- 
tiff company,  before  its  organization  was  completed,  always  stood  ready  to 
perform  all  the  obligations  incumbent  upon  them  under  said  contract,  etc. 
The  declaration  further  alleged  that  the  organization  of  the  plaintiff  company, 
subsequent  to  the  agreement  with  the  defendants,  was  completed,  its  capital 
paid  in,  etc.  Held,  that  the  facts  alleged  only  showed  a  verbal  conditional 
agreement  of  certain  individuals  to  form  a  corporation  under  general  laws; 
that  the  corporation  was  not  in  existence  when  the  agreement  with  the  de- 
fendants was  made;  and  that  it  could  not  maintain  an  action  against  the  de- 
fendants for  breach  of  the  agreement.^ 

9.  Bamb^Powbrs  of  Corporations— Validity  of  Ck>BTRACi!B— Right  of  Ck>R- 

FORATION  TO  8US. 

The  power  of  a  corporation  to  make  contracts  can  be  exercised  in  accepting 
and  adopting  proposed  contracts  made  in  its  name  and  behalf  before  incor- 
poration. 8uch  a  contract  must  derive  Its  validity  from  the  meeting  of  minds 
when  both  parties  are  in  existence.  Until  then  it  can  be  nothing  more  than 
an  offer  by  one  party.  And  where  certain  persons  announced  their  intention 
to  form  a  corporation  if  certain  contracts  for  supplies  could  be  made  with  cer- 
tain manufacturers,  and  the  latter  signed  an  agreement  to  furnish  the  corpo- 
ration with  the  articles  wanted,  and  the  corporation  was  organized  subsequent 
to  the  agreement,  held,  that  no  action  could  be  maintained  oy  the  corporation 
upon  the  agreement,  and  that  the  fact  that  the  latter  was  under  seal  was  im- 
materiaL 

The  plaintiff  in  its  declaration  alleged— 

^That,  before  the  matters  hereinafter  alleged  between  it  and  the  defendants 
Occurred,  the  Penn  Match  Company,  Limited,  existed  according  to  the  laws 
of  Pennsylvania,  in  the  city  of  Philadelphia,  being  a  company  in  the  nature 
of  a  corporation,  with  its  capital  divided  into  shares*  with  no  personal  liabil« 
ity  on  part  of  its  stockholders  farther  than  the  amount  of  the  capitaV  stock 
owned  by  each,  and  with  the  right  and  power  to  contract  and  do  business  in 
the  manufacture  of  matches  in  said  Philadelphia,  until  the  burning  of  its 
buildings  in  January,  1882,— its  stock  being  wholly  and  lawfully  owned  by 
William  Brown,  Francis  R.  Abbott,  and  Charles  Kee,  all  of  said  Philadel* 
phia;  that  by'the  articles  and  by-laws  <^  said  company,  tbesame  being  author- 
ized by  law,  on  the  death  of  a  stockholder  the  business  of  the  company  was 
to  be  wound  up,  and  should  not  continue;  that  said  company  had  dealings 
with  the  defendants  as  partners,  under  the  firm  name  of  Hapgood  &  Smith; 
that,  before  the  contracts  hereinafter  set  forth  were  made,  the  said  William 
Brown  died,  and  that  thereupon,  and  after  the  destruction  of  the  buildings 
aforesaid,  the  said  Abbott  and  the  said  Kee  and  William  B.  Kempton,  of  said 
Philadelphia,  agreed  together,  as  they  lawfully  might  do,  to  form  the  plaiiK- 
tiff  company  under  the  jsame  provisions  of  law,  and  with  the  same  rights, 
powers,  and  liabilities,  as  the  former  company  had  possessed,  if  they  could 
.obtain  improved  machinery  and  wooden  splints  for  making  matches  from, the 
defendants  as  copartners,  and  to  build  a  large  factory  for  such  manufacture 


1  Bee  note  at  end  of  case. 
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in  said  Philadelphia,  and  thus  to  take  up  and  continue  the  business  of  said 
former  firm.  And  the  plaintiff  further  says  that,  with  the  purpose  and-  to 
the  end  aforesaid,  the  said  Abbott,  Kee,  and  Kempton,  projectors,  as  afore- 
said, of  the  plaintiff  company,  informed  the  defendants  of  each  and  every 
the  premises,  and,  in  the  name  of  and  for  the  benefit  of  the  projected  plaintiff 
corporation,  applied  to  the  defendants,  who  were  the  manufacturers  of  such 
improved  machinery  and  of  splints  for  making  matches,  to  procure  such  ma- 
chinery and  splints,  and  made  known  to  the  defendants  that  the  projected 
company  would  proceed  with  its  organization,  and  would  build,  or  cause  to 
be  built,  for  it,  a  factory  only  in  case  they  could  contract  with  the  defendants 
as  hereinafter  set  forth .  Whereupon ,  the  defendants,  in  January,  1882,  agreed 
with  the  said  Abbott,  Eee,  and  Kempton,  in  the  name  of  the  Penn  Match 
Company,  Limited,  and  with  a  view  to  the  formation  of  and  for  the  benefit 
of  the  plaintiff  company,  to  furnish  the  plaintiff  company  one  setting-machine 
and  one  rolling-off  machine  for  making  matches,  on  or  before  April  1,  1882, 
and  also  to  accept  and  fill  orders  from  them  for  the  plaintiff  for  four  other  set- 
ting and  one  other  rolling-off  machine,  to  be  furnished  as  soon  as  possible  after 
said  April  1st,  and  a  memorandum  in  writing  of  said  agreement  was  executed 
by  the  parties,  a  copy  of  which  is  hereto  annexed;  and  the  said  Abbott,  Kee, 
and  Kempton,  in  the  name  of  and  for  the  benefit  of  the  Penn  Match  Com* 
pany.  Limited,  afterwards  ordered  the  other  machines  contemplated  in  said 
agreement.  And  the  plaintiff  says  that,  at  great  expense  to  the  plaintiff,  a 
factory  was  thereafter,  and  in  anticipation  of  the  defendants'  fulfllKng  their 
agreement,  built  in  said  Philadelphia,  and  furnished  to  the  plaintiff,  and  made 
ready  to  receive  said  machinery,  and  to  manufacture  matches,  and  that  plain- 
tiff could  not  procure  such  machinery  elsewhere,  as  the  defendants  well  knew; 
and  plaintiff,  and  said  Abbott,  Kee,  and  Kempton,  for  and  in  behalf  of  the 
projected  plaintiff  company,  before  its  organization  was  completed,  always 
stood  ready  to  perform  ail  the  obligations  incumbent  upon  them  under  said 
contract,  and  to  receive  and  pay  for  said  machinery  so  contracted  for,  and 
frequently  demanded  the  same,  yet  the  defendants  have  wholly  neglected 
and  refused,  and  still  neglect  and  refuse,  to  perform  their  agreement,  and  to 
furnish  said  machinery  or  any  part  thereof.  And  the  plaintiff  says  that  pur- 
suant to  the  projection  of  the  plaintiff  company  by  said  Abbott,  Kee,  and 
Kempton,  so  communicated  to  the  defendants  as  aforesaid,  the  plaintiff  was 
duly  organized,  and  exists  under  the  law  of  Pennsylvania  as  such  company^ 
as  aforesaid,  and  has  an  actual  and  full  capital,  and  is,  as  far  as  it  finds  it 
possible,  since  the  defaults  of  the  defendants,  engaged  in  said  manufacture; 
but  that,  by  the  defendantB'.  said  breach  of  and  refusal  to  perform  their  said 
agreement,  the  plaintiff  has  been  greatly  interrupted,  (ielayed,  postponed,  and 
stopped  in  its  said  business,  has  lost  large  sums  of  money  and  great  profits, 
and  has  lost  the  use  of  said  factory,  built  for  its  said  business,  and  especially 
designed  therefore  and  other  great  damages  has  sustained  at  the  hands  of  tho 
defendants." 

The  agreement  referred  to  was  as  follows* 

^Athol,  Mass.,  March  1, 1882. 
•*We,  the  undersigned,  agree  to  furnish  the  Penn  Match  Co.,  Limited,  of 
Philadelphia,  Pa.,  one  setting  and  one  rolling-off  machine,  at  prices  named» 
(•200,  SlOO,)  cash,  f.  o.  b.,  on  or  before  April  1, 1882. 

[Signed J  "Hapgood  &  Smith.'* 

The  second  count  of  the  declaration  was  upon  an  agreement  under 
seal,  to  which  was  annexed  the  remaining  allegations,  being  like  those  in 
the  first  count.     The  agreement  was  as  follows: 
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"Athol,  Massachusetts,  March  1, 1882. 
"We  hereby  agree  to  furnish  the  Penn  Match  Co.,  Limited,  of  Philadelphia, 
Fenna.,  for  one  year  from  date,  three  hundred  (300)  gross  of  the  best  quality 
match  splints  per  day,  or  in  such  quantities  as  they  may  order,  (provided  in 
car-load  lots,)  with  cases  included,  at  fourteen  (14)  cents  for  4  in.  and  5  in. 
round,  and  fifteen  (15)  cents  for  5  in.  square,  sticks,  free  on  board. 

"In  witness  whereof,  we  have  hereunto  set  oiir  hand  and  seal  this  first  day 
of  March,  1882. 

[Signed]  "  Hapgood  &  Smith.  "    [l.  s. J 

This  agreement  was  under  seal  and  witnessed. 

The  defendants  demurred  to  both  oounta  of  the  plaintififs  declaration, 
assigning  causes  of  demurrer  as  follows: 

*' First.  Said  counts  do  not  set  forth  any  cause  of  action  substantially 
according  to  the  statutes  relating  to  pleading;  second,  the  said  counts  do  not 
show  that  the  plaintiff  existed  at  the  time  of  the  making  of  said  alleged  con- 
tracts, or  at  the  time  they  were  to  be  performed*  and  do  not  show  that  the 
plaintiff  was  a  party  to  said  contracts;  thirdt  the  said  counts  do  not  show 
that  the  said  Abbott,  Kee,  and  Kempton  had  any  authority  from  the  plaintiff 
to  make  said  contract,  or  to  stipulate  for  the  performance  of  the  same  on  the 
part  of  the  plaintiff;  fourth,  said  counts  do  not  show  that  the  plaintiff  has 
ever  ordered  any  of  the  goods  and  merchandise  named  in  said  contracts,  or 
ever  offered  or  been  ready  to  perform  its  part  of  the  same;  ;fifth,  the  said 
counts  show  that  there  were  no  sufficient  parties  to  said  alleged  contracts  to 
render  them  binding  in  law;  sixth,  the  said  counts  show  that  said  contracts 
were  wholly  without  mutuality,  and  that  they  are  void  in  law." 

The  superior  court  sustained  the  demurrer,  ordered  judgment  for  de- 
fendants, and  the  plaintifif  appealed. 
W.  S.  JB.  HopkinSy  for  plaintiff. 
/.  Mason  and  F.  P.  Oouldmg,  for  defendants. 

W.  AiXEN,  J.  The  plaintiff  was  not  in  existence  when  the  writings 
were  made,  and  cannot  maintain  the  action  unless  it  became  a  party  to 
the  contracts  after  its  incorporation.  There  is  no  ground  for  the  con- 
tention of  the  plaintiff  that  the  declaration  shows  .the  existence  of  the 
corporation,  though  unorganized,  suflScient  to  be  a  party  to  a  contract, 
as  in  Vemumt  Gent,  R.  R.  v.  Clayes,  21  Vt.  80.  All  that  is  alleged  is 
the  verbal  conditional  agreement  of  certain  individuals  to  form  a  corpo- 
ration under  general  laws.  The  power  of  a  corporation  to  make  contracts 
can  be  exercised  in  accepting  and  adopting  proposed  contracts,  made  in 
its  name  and  behalf,  before  its  incorporation.  Such  a  contract  must  de- 
rive its  validity  from  the  meeting  of  minds  when  both  parties  are  in  ex- 
istence; until  then,  it  can  be  nothing  more  than  an  offer  by  one  party. 
The  writings,  as  between  the  plaintiff  and  the  defendants,  show  no  more 
than  proposals  by  the  defendants,  revocable  at  any  time  before  accept- 
ance by  the  plaintiff  after  its  incorporation.  The  fact  that  one  is  under 
seal  is  immaterial  in  this  respect.  The  only  consideration  shown  for  the 
defendant's  promises  is  the  acceptance  of  them  by  the  plaintiff,  and  the 
promise  to  accept  and  pay  for  the  goods  implied  in  that;  and  the  ac- 
ceptance must  be  by  some  act  or  assent  of  both  parties,  which  will  fix 
the  rights  of  both,  and  is  as  essential  to  a  promise  under  seal  as  by  pa- 
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rol.  The  defendants  could  not  be  bound  until  such  acceptance  by  the 
plaintiff  as  would  give  them  a  right  of  action  against  it  for  a  refusal  to 
accept  and  pay  for  the  goods.  There  is  no  allegation  of  acceptance  by 
the  plaintiff  after  its  incorporation.  The  demand  is  not  stated  as  an  act 
of  acceptance  respecting  the  contract,  but,  in  connection  with  the  refusal, 
to  show  a  breach  of  an  existing  contract. 

The  plaintiff  contends  that  it  was  a  consideration  of  the  contract,  mov- 
ing from  it,  that  it  should  perfect  its  organization,  and  purchase  a  build- 
ing and  prepare  to  carry  on  business;  or  that  the  proposals  of  the  de- 
fendants were  made  in  view  of  these  acts,  and  of  the  expectation  that  the 
plaintiff  should  accept  them  when  it  should  be  competent  to,  and  should 
do  the  other  acts  relying  on  the  contracts;  and  that  the  plaintiff  has  done 
the  acts  accordingly.  A  corporation  may  become  bound  to  fulfill  a  con- 
tract made,  in  its  name  and  behalf,  in  anticipation  of  its  existence,  by 
afterwards  accepting  the  benefits  of  the  contract,  as  it  may  acquire  a  right 
to  enforce  such  a  contract  against  the  other  party  by  his  acceptance  of 
performance  by  the  corporation.  Lofwv.  Connecticut  &  P.  R.  R,  J?.,  45 
N.  H.  370,  relied  on  by  the  plaintiff,  is  an  instance  of  the  former;  and 
the  common  liability  of  subscribers  of  stock,  of  the  latter. 

In  the  case  at  bar  the  formation  of  the  corporation  and  procuring  a 
building  were  no  part  of  the  contract,  or  of  the  consideration  of  it.  There 
was  no  agreement  to  do  the  acts,  and  the  doing  of  them  was  not  made 
by  the  parties  a  consideration  upon  which  the  contract  was  to  arise. 
TTae  promises  or  proposals  of  the  defendants,  though  a  motive  for  doing 
the  acts  by  the  plaintiff,  are  not  allied  to  have  been  inducements  offered 
by  the  defendants,  nor  are  the  acts  dleged  to  have  been  done  at  their  re- 
quest. The  defendants  are  not  so  connected  with  the  acts  to  be  done  by 
the  plaintiff  that  they  would  have  a  right  to  regard  the  doing  of  them 
as  the  acceptance  of  the  proposals  so  that,  without  other  acts  of  accept- 
ance by  the  plaintiffs,  they  could  have  maintained  an  action  against  it 
upon  refusal  to  accept  and  pay  for  the  goods.  See  Dayton,  etc.^  Turnpike 
Co.  V.  Coy,  13  Ohio  St.  84.  The  declaration  alleges  contracts  made  be- 
fore the  plaintiff  had  a  legal  existence,  and  does  not  show  any  contract 
to  which  the  plaintiff  was  a  party. 

Judgment  for  the  defendants. 

NOTE. 

A  contract  with  persons  contemplating  the  formation  of  a  corporation,  in  reference 
to  matters  relating  to  sach  corporation  when  it  shall  be  formed,  is  a  contract  with, 
such  persons  personally,  and  not  with  the  corporation.  Carmody  v.  Powers,  (Mich.)' 
28  N.  W.  Rep.  801. 


a42  Mass.  71) 

(Commonwealth  v.  Richardson  and  another, 

(Supreme  Judicial  Oowrt  of  Massachusetts.    Middlesex.    May  12,  1886.) 

l.,BvroENCB— Public  Records— Sign atubbs  of  Public  Officers— Proof  of. 
A  certificate  of  a  public  officer  that  certain  facts  exist,  or  appear  by  the  rec- 
ords of  his  office,  is  not  competent  evidence  of  such  facts;  and  at  the  trial  of 
a  complaint  against  the  defendants,  charging  them  with  unlawfully  fishing  in 
a  pona  alleged  to  have  been  leased  to  the  complainant,  a  certificate  of  the 
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secretaTj  of  the  commonwealth,  attached  to  what  purported  to  he  a  lease  of 
the  pond  in  question  to  the  complainant,  certifying  that  certain  signatures 
borne  upon  the  lease  were  genuine,  and  that  two  of  the  persons  named  were 
"commissioners  of  inland  fisheries  at  the  date  of  the  lease,"  the  lease  not  be- 
ing in  the  custody  of  the  public  officers,  is  extraofflcial,  and  inadequate  to 
make  the  proof  required  of  the  validity  of  the  lease.  He  may  properly  cer- 
tify the  record,  but  cannot  certify  that  certain  facts  appear  by  the  record. 

H.  Watbbs  and  Watbr  Coubsbs— Lbasbd  PoNDa— UinLAWFuii  Fishino  in— Com- 
plaint—Suffioibnct  OF. 

A  complaint  chareing  the  defendants  with  unlawfully  fishing  in  a  leased 
pond,  which  complaint  follows  the  language  of  the  statute,  is  sufficient,  when 
the  offense  alleged  is  set  forth  fully,  directly,  and  expressly,  and  without  any 
uncertainty  or  ambigui^;  and  a  particular  detail  of  facts  and  circumstances 
is  not  necessary. 

8.  BaMB— liBAfiB  OF,  TO  TOWN— EVIDBNCB— ACTB  OF  ToWN  SUFFICIENT  TO  ShOW 

Leabb. 

Evidence  of  votes  by  the  inhabitants  of  a  town,  appointing  committees  to 
manage  a  pond  and  stock  it  with  fish,  and  of  acts  of  appropriation  of  money 
to  stock  the  pond  with  fish,  taken  in  connection  with  the  fact  that  the  lease 
of  the  pond  was  in  the  possession  of  the  town  officers,  and  produced  by  them 
at  the  trial  of  a  complaint  charging  the  defendants  with  unlawfully  fishing 
in  the  pond,  is  sufficient  evidence,  against  the  defendants,  that  the  inhabitants 
of  the  town  were  lawfully  the  lessees  of  the  pond. 

i.  BaMB— USBFtTL  FI8H--G01CPLAINT  FOB  UNLAWFUL  FiBHING— EVIDENCB  InAI>- 
MIS8IBLB  THAT  DEFENDANTS  WERB  FiSHINO  FOB  OtHBB  FiBH. 

Upon  the  trial  of  a  complaint  charging  the  defendants  with  illegally  fishing 
In  a  pond  leased  by  the  commissioners  for  the  cultivation  of  useful  fishes, 
evidence  is  inadmissible  that  the  defendants  were  fishing  for  other 'than  use- 
ful fish;  and  where  one  of  the  defendants  was  fishing,  and  the  other  paddling 
the  boat,  held,  that  the  jury  mi^ht  properly  find  both  guilty  of  unlawfully 
fishing  as  charged  in  the  complaint 

This  was  a  complaint,  under  Pub.  St.  c.  91,  for  illegally  fishing  in 
Martin's  pond,  a^reat  pond  in  North  Reading;  the  complaint  charging 
**that  Loami  G.  Richardson  and  Henry  Hamden,  both  of  Reading,  *  *  * 
unlawlully  did  fish  in  a  certain  pond  there  situate  in  North  Reading, 
commonly  known  as  *  Martin's  Pond,'  the  whole  of  said  pond  being  then 
and  there  a  place  where  fish,  to-wit,  land-locked  salmon,  were  then  and 
there  lawfully  cultivated  and  artificially  maintained  by  the  inhabitants 
of  the  town  of  North  Reading,  aforesaid,  and  they,  the  said  Loami  G. 
Richardson  and  Henry  Harnden,  not  then  and  there  having  permission 
from  the  said  inhabitants  of  the  said  town  of  North  Reading  to  so  fish 
as  aforesaid,  and  the  said  inhabitants  of  the  said  town  of  North  Reading 
being  then  and  there  the  proprietors  of  said  pond  and  said  fish,  and  said 
pond  not  being  then  and  there  one  of  a  number,  not  exceeding  six  in 
number,  which  the  commissioners  on  inland  fislieries  may  occupy,  man- 
age, and  control,  and  get  leased  by  them,  for  the  purpose  of  cultivating 
useful  fishes,  and  of  distributing  the  same  within  said  commonwealth, 
and  against  the  peace,"  etc.  The  defendants  at  the  trial  in  the  district 
court  filed  a  motion  to  quash  the  complaint,  which  the  court  overruled. 
At  the  trial  in  the  superior  court,  before  Bacon,  J.,  upon  facts  which 
appear  in  the  opinion,  the  jury  returned  a  verdict  of  guilty,  and  the  de- 
fendants alleged  exceptions. 

A.  F.  Lynde  and  W.  P.  Harding^  for  defendant. 

E,  J.  Sherman,  Atty.  Gen.,  for  the  Commonwealth, 
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Devens,  J.  In  order  to  show  that  the  pond  in  which  the  defendants 
were  alleged  to  have  fished,  was  one  which  had  been  leased  by  the  com- 
missioners of  inland  fisheries,  the  government  offered  in  evidence  what 
purported  to  be  a  lease  of  said  pond  b}'  them  to  the  inhabitants  of  North 
Reading,  together  with  a  certificate  of  the  secretary  of  the  commonwealth. 
This  lease  bore  date  on  the  first  day  of  July,  A.  D.  1880,  was  produced  by 
the  town  officers,  and  appeared  to  have  been  recordeci  in  the, town  records; 
It  purported  to  be  signed  by  two  of  the  commissioners,  and  also  by  five 
other  persons;  two  of  whom  were  selectmen  of  the  town,  and  two  of  a 
committee  on  fisheries,  and  one  a  committee  to  look  after  the  pond, — all 
chosen  by  the  town.  These  latter  signatures  did  not  show  in  what  ca-* 
pacity  the  signers  assumed  to  act.  The  certificate  of  the  secretary,  under 
the  seal  of  the  commonwealth,  bore  date  March  16, 1886,  and  states  that 
at  the  date  of  the  lease  the  persons  whose  names  are  borne  on  the  lease, 
as  commissioners,  were  of  the  board  of  commissioners,  and  '^that  to  their 
acts  and  attestations,  as  such,  full  faith  is  and  ought  to  be  given." 
There  were  no  subscribing  witnesses  to  any  signature,  nor  any  evidence 
of  the  genuineness  of  the  handwriting  or  signatures  except  said  certifi- 
cate. Against  the  objection  of  the  defendants,  the  court  admitted  this 
lease  and  certificate  as  evidence,  without  further  proof  of  the  signatures 
or  genuineness  of  the  handwriting. 

Pub.  St.  c.  91,  §  16,  provides  that  the  commissioners  shall  have  the 
custody  of  all  leases  that  may  be  made  by  them  under  the  provisions  of 
that  chapter.  By  chapter  169,  §  70,  '^copies  of  books,  papers,  docu- 
ments, and  records  in  the  executive  and  other  departments  of  the  com- 
monwealth, duly  authenticated  by  the  oflBcer  having  charge  of  the  same, 
shall  be  competent  evidence,  in  all  cases,  equally  with  the  originals 
thereof,  if  the  genuineness  of  the  signaturesof  such  officer  is  attested  by 
the  secretary  of  the  commonwealth  under  its  seal.''  That  which  the  cer- 
tificate of  the  secretary  is  to  attest,  is  the  authenticity  of  the  signatures 
of  those  officers  having  charge  of  the  document,  of  which  copies  are  to 
be  offered,  and  who  themselves  are  to  attest  the  authenticity  of  the  cop- 
ies. It  is  as  the  proper  custodians  of  the  document  that  they  attest  its 
authenticity,  and  not  as  having  themselves  executed  it,  and  the  secretary 
does  not  attest  the  signatures  of  those  who  signed  the. original,  but  of 
those  who  now  have  it  in  charge.  The  government  did  not  seek  to  put 
in  evidence  a  copy  authenticated  by  those  having  the  lease  properly  in 
charge,  and  the  genuineness  of  whose  signatures  was  attested  by  the  sec- 
retary under  the  seal  of  the  commonwealth.  Had  it  done  so,  it  may  be 
that  no  proof  would  have  been  necessary  of  the  signatures  or  handwrit- 
ing of  the  fish  commissioners  who  executed  it,  or  of  the  town  officers. 
Such  a  duly-authenticated  copy  of  a  public  document,  showing  an  offi- 
cial act  done  by  commissioners  in  discharge  of  a  lawful  duty,  and  pro- 
duced from  proper  custody,  having  been  made  competent  evidence,  proof 
of  handwriting  or  signatures  is  necessarily  dispensed  with.  Such  proof 
would,  indeed,  be  impossible  in  relation  to  a  copy  where  an  office  copy 
of  a  deed  may  be  put  in  evidence.  It  is  not,  prima  fade^  necessary  to 
call  attesting  witnesses,  or  prove  the  handwriting  of  the  signer,  of  the 
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original,  or  its  due  delivery  by  him,  although  the  party  affected  thereby 
may  controvert  them.  Samuds  v.  BomnoscaUy  104  Mass.  207;  Gragg  v. 
Lamed,  109  Mass.  167. 

The  lease  offered  in  the  case  at  bar  was  not  in  the  lawful  custody  of 
those  persons  who  are  now  the  commissioners  of  inland  fisheries.  It  had 
been  left  in  the  custody  of  the  town  officers,  and  it  was  by  putting  the  orig- 
inal in  evidence  that  the  government  sought  to  establish  its  case.  It  was 
necessary  to  establish  the  fact  that  at  least  those  who  signed  as  commis- 
sioners were  such  at  the  date  of  the  lease,  and  to  prove  their  handwrit- 
ing. The  certificate  of  the  secretary  did  not  aid  in  this.  If  the  records 
of  his  office  enabled  him  to  state  who  were  the  commissioners  at  a  former 
time,  when  the  lease  was  executed,  he  may  properly  certify  the  record 
which  shows  this,  but  he  cannot  certify  tliat  this  fact  appears  by  the 
record.  A  certificate  from  a  public  officer  that  certain  facts  exist,  or  ap- 
pear by  the  records  of  his  office,  is  not  competent  evidence  of  such  facts. 
Robhins  v.  Townsend,  20  Pick.  346;  Waylarid  v.  Ware,  109  Mass.  248, 
Hanson  v.  South  Scttuate,  115  Mass.  336.  Nor  is  the  certificate  of  the 
secretary  competent  upon  the  question  whether  the  signatures  to  the 
original  lease  are  genuine.  He  is  not  authorized  by  law  to  attest  them. 
As  to  matters  which  he  is  not  authorized  by  law  to  attest,  his  certifi- 
cate is  extraofficial,  can  have  no  higher  weight  than  that  of  a  private 
citizen,  and  is  therefore  inadequate  to  make  the  proof  required.  ChJcea 
V.  nm,  14  Pick.  442-448.  The  lease  offered  as  an  original  required 
some  additional  proof  of  its  authenticity,  and  was  therefore  improperly 
admitted.     For  this  reason  a  new  trial  will  be  necessary. 

We  proceed  to  consider  briefly  such  other  questions  raised  by  the  bill 
of  exceptions  which  it  seems  probable  may  hereafter  be  presented. 

The  motion  to  quash  the  complaint  was  properly  overruled.  It  fol- 
lowed the  language  of  the  statute,  and  comes  within  the  well-settled  rule 
that  an  indictment  may  be  made  in  the  words  of  a  statute,  without  a 
particular  detail  of  facts  and  circumstances,  when,  by  using  those  words, 
the  act  in  which  an  offense  consists  is  fully,  directly,  and  expressly  al- 
lied, without  any  uncertainty  or  ambiguity.  Pub.  St.  c.  91,  §  27; 
Oom.  V.  Welsh,!  Gray,  324;  Com.  v.  Barrett,  108  Mass.  302;  Com.  v.  Tif- 
fany,  119  Mass.  302. 

The  defendant  further  contends  that  even  if  the  lease,  or  a  proper  copy, 
be  admitted,  the  facts  do  not  furnish  any  evidence  that  the  inhabitants 
of  North  Reading  were  the  proprietors  or  lessees  of  the  pond.  There  was 
no  formal  vote  to  accept  a  lease  of  the  pond;  but  there  were  repeated  votes 
appropriating  money  to  stock  the  ponds  with  fish,  there  being  another 
pond  included  in  the  lease;  choosing  committees  to  stock  the  ponds, 
other  committees  to  look  after  the  ponds;  receiving  and  acting  on  the  re- 
ports of  their  fish  committees;  accepting  the  rules  and  regulations  made 
by  them  for  the  use  of  the  ponds;  changing  the  times  of  fishing  therein; 
directing  their  fish  committee  to  apply  for  changes  to  the  fish  commis- 
sioners. These  facts,  taken  in  connection  with  the  fact  that  the  lease 
was  in  the  possession  of  the  town  officers,  and  produced  by  them  at  the 
trial,  and  appeared  to  have  been  recorded  in  the  town,  records,  afforded 
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ample  evidence,  as  against  the  defendants/that  the  inhabitants  were  law- 
fully the  lessees  of  the  pond. 

The  ruling  requested,  that  fishing  for  any  other  fish  than  land-locked 
salmon  (which  was  the  only  useful  fish  claimed  to  be  cultivated  in  the 
pond)  was  not  illegal,  should  not  have  been  given.  The  taking  of  any 
other  fish  there  would  be  illegal.     Pub.  St.  c.  91,  §§  12-24,  27. 

The  requests  that  EEamden  could  not  be  convicted  on  evidence  that 
he  was  only  paddling  the  boat  should  not  have  been  given.  The  in- 
struction to  the  jury  "that  they  might  find,  from  all  the  facts  disclosed 
in  evidence,  that  these  parties  were  fishing,  and  that  they  must  so  find 
beyond  a  reasonable  doubt  in  order  to  convict  either  of  the  defendants," 
wasaU  to  which  he  was  entitled.     Com,  v.  Peasey  137  Mass.  576. 

Exceptions  sustained. 

ri42  Mass.  80) 

Kennebec  Framing  Co.,  Petitioner,  v.  Ptckebino. 

{8u^eme  Judicial  Court  of  Massachusetts,    Middlesex.    May  22, 1886.) 

Mbghaiyic's  Lien— Materials  Furnished  on  Entirb  Contract— When  Cbb- 
tificatb  must  be  Filed. 

A  person  who  furnishes  materials  for  a  building  under  an  entire  contract 
cannot  maintain  a  petition  to  enforce  a  mechanic's  lien  under  Pub.  St.  c.  191, 
§  6,  unless  his  certificate  is  recorded  within  80  days  after  the  last  of  the  ma- 
terials are  furnished  and  actually  used  upon  the  building. 

This  was  a  petition  to  enforce  a  mechanic's  lien.  At  the  trial  in  the 
superior  court,  before  Knowlton,  J.,  without  a  jury,  the  petitioner  in- 
troduced evidence  tending  to  show  that  petitioner  made  a  contract  in 
writing,  dated  March  1,  1884,  to  furnish  frame  and  other  building  ma- 
terial for  a  skating-rink  in  Wakefield.  The  petitioner  commenced  ship- 
ping this  lumber  about  March  7th  following  the  date  of  the  contract  by 
cars  from  Fairfield,  Maine,  to  Wakefield.  This  lumber  was  furnished 
to  build  the  rink  according  to  plans  and  specifications.  The  last  car- 
load, which  was  a  part  of  the  material  originally  contracted  for  by  and 
between  these  parties,  was  shipped  on  June  12,  1884.  It  consisted  of 
Maple  upper-floor  boards,  for  the  upper  hall  of  the  structure,  and  were 
to  be  used  in  laying  such  floor  according  to  the  original  plan  and  con- 
tract; but  this  floor  was  not  laid,  and  this  last  car-load,  inst^d  of  being 
so  used,  was  piled  up  in  said  building.  This  car-load  was  necessary  to 
complete  the  building  as  first  intended.  The  last  lumber  shipped  un- 
der this  contract,  before  said  last  car-load,  was  so  shipped  about  May 
16,  1884,  and  all  but  said  last  car-load  were  used  actually  in  the  con- 
struction of  the  building.  The  petitioner  had  no  knowledge  of  the  fail- 
ure of  the  defendant  to  use  this  car-load  to  complete  the  building  for 
which  it  was  contracted  and  furnished.  The  defendant  is  in  insolv- 
ency, and  his  assignees  defend  this  suit.  On  the  tenth  day  of  July, 
within  30  days  of  the  shipping  of  said  last  car-load  of  lumber,  petitioner 
duly  filed  his  certificate  according  to  law,  and  his  petition  to  enforce  lien 
was  duly  filed  within  the  time  required  by  law.  Upon  the  hearing,  the 
presiding  judge  found  that  the  petitioner's  certificate  was  not  recorded 
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within  30  days  of  the  time  of  their  ceasing  to  furnish  material,  within 
the  meaning  of  the  statute,  because  the  lumber  of  the  last  car-load,  fur- 
nished June  12,  1884,  was  not  used  upon  the  building;  and  ruled  as 
matter  of  law  that,  to  entitle  the  petitioner  to  enforce  a  lien,  such  cer- 
tificate should  have  been  filed  within  30  days  from  the  time  of  delivery 
of  lumber  or  material  which  was  actually  used  upon  the  building.  The 
contract  referred  to  was  an  offer  by  petitioner,  and  accepted  by  defend- 
ant, to  furnish  the  defendant  "with  the  materials  for  your  proposed  skat- 
ing-rink building,  delivered  on  cars  at  Wakefield,  for  the  prices  named 
below;  being  cash  on  delivery,  to  be  paid  in  installments  of  $500 
when  three  car-loads  are  delivered,  and  so  on,  $500  whenever  an  addi- 
tional three  car-loads  have  arrived;  and  the  balance,  deducting  freight- 
bill,  which  you  will  pay  on  arrival  of  each  car,  when  the  order  is  filled." 
The  prices  named  were  for  different  kinds  of  lumber,  to  be  furnished  in 
each  case  at  so  much  per  thousand  feet.  The  enforcement  of  the  lien  as 
prayed  for  by  the  petitioner  was  refused,  judgment  for  defendant  or- 
dered, and  petitioner  alleged  exceptions. 

A.  H,  BriggSj  for  petitioner. 

F.  S.  HesseUine,  for  defendant. 

Holmes,  J.  Where,  as  here,  the  price  is  fixed  by  the  thousand  feet, 
we  win  assume  that  a  lien  can  be  maintained  for  materials  furnished  and 
actually  used,  although  furnished  under  an  entire  contract,  which  calls 
for  a  larger  quantity,  part  of  which  is  not  actually  used.  FdUm  v.  Minot^ 
7  Allen,  412.  But  in  Ocde  v.  Blaihie,  129  Mass.  206,  the  court  say  that 
'4t  is  clear, that  the  statement  of  account  is  intended  to  embrace  only 
those  charges  which  the  lien  secures,  and  that  it  is  to  be  filed  within 
thirty  days  aftier  the  last  of  the  items  charged  and  secured  is  furnished. 
The  only  *  materials'  which  are  the  subject-matter  of  provisions  of  the 
statute  are  materials  furnished  and  actually  used."  In  the  opinion  of 
a  majority  of  the  court  we  cannot  fairly  distinguish  this  case  from  that, 
consistently  with  its  reasoning,  on  the  ground  that  the  present  contract 
was  entire.  We  cannot  reconcile  it  with  that  reasoning,  to  say  that  when 
the  contract  is  entire  the  materials  referred  to  by  Pub.  St.  c.  191,  §  6, 
are  the  last  materials  which  are  furnished  under  the  contract,  and  which, 
although  not  actually  used,  must  be  furnished  before  a  debt  can  arise  in 
respect  of  the  portion  actually  used.  The  language  cited  imports  that  the 
statement  must  be  filed  within  30  days  of  the  furnishing  of  that  part  of 
the  materials  which  is  actually  used,  and  in  respect  of  which  a  lien 
can  be  claimed.  It  would  be  consistent  with  Ocde  v.  Blctikie,  perhaps, 
either  to  presume  conclusively  that  the  last  oar-load  of  lumber  was  used, 
or  to  say  that  that  previously  delivered  was  not  furnished,  in  the  sense 
of  the  statute,  until  a  debt  had  arisen  in  respect  of  it.  But  neither  of 
these  suggestions  commends  itself  to  us,  and  we  must  adhere  to  what  has 
been  decided.  The  hardship  seems  greater,  technically,  when  the  con- 
tract is  entire,  and  the  petitioner  has  precluded  himself  from  filing  his 
certificate  before  complete  performance,  if  that  is  the  effect  of  such  a 
contract,  which  we  do  not  intimate.     But  we  doubt  if  there  is  much  prac- 
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tical  difference,  except  when  the  purchaser  refrains  from  using  part  of 
the  materials  for  the  purpose  of  defeating  the  lien,  which  is  not  suggested 
to  have  been  the  fact  in  the  case  at  bar.     Exceptions  overruled. 


(141    Mass.   76) 

Davis  r.  Sullivan. 

(Supreme  Judicial  Court  of  MoBsaehusette,    Suffolk.    February  28,  1886.) 

EquiTY—DECRBB— Injunction— Appeai/—Decbbb  Justified  When  It  Follows 
Framb  of  Bill. 
The  owner  of  personal  property  brought  a  bill  in  equity  against  B.,  alleg- 
,  ing  that  the  property  had  been  loaned  him,  and  that  he  refused  to  return  it, 
and  prayed  for  an  order  to  compel  B.  to  deliver  the  property  to  the  plaintiff, 
and  for  an  injunction  to  restrain  B.  from  disposing  of  the  same.  B.  denied 
that  he  had  the  property  in  his  posBession.  The  court  ordered  an  injunction 
to  issue,  and  referred  the  case  to  a  master,  who  found  that  the  property  was 
in  the  possession  of  B.  at  the  time  the  injunction  was  issued,  and  the  court 
issued  a  decree  that  the  property  be  delivered  to  the  plaintiff.  No  other  facts 
appeared.  Held,  upon  an  appeal  by  B.  from  the  final  decree  of  the  court, 
that  the  decree  clearly  followed  the  frame  of  the  bill,  and  was  Justified  by  the 
record. 

This  was  a  bill  in  equity,  ailing  that  the  plaintiff,  in  the  year  1880, 
was  the  owner  of  certain  personal  property,  consisting  of  a  watch,  gold 
rings,  a  diamond  ring,  and  other  jewelry,  which  were  gifts  from  her  hus- 
band, and  which  she  loaned  to  the  defendant,  relying  upon  his  promise 
to  return  the  same;  that  the  plaintiff  requested  the  defendant  to  return 
the  same;  and  that  the  defendant  promised  to  return  the  same,  but  did 
not.  The  prayer  of  the  plaintiff  was  that  the  said  defendant  might  be 
ordered  to  deliver  up  said  articles  of  personal  property  so  loaned  to  him, 
or  that  he  might  be  ordered  to  expose  and  exhibit  the  same,  so  that 
they  might  be  taken  on  a  writ  of  replevin,  and  that  he  be  restrained 
from  selling,  secreting,  or  disposing  of  any  of  said  articles  of  personal 
property  so  loaned  to  him.  An  inj'unction  was  issued  on  March  15, 
1883.  The  answer  of  the  defendant  admitted  that  he  had  possession  and 
control  of  the  said  personal  property  at  different  times,  but  alleged  that 
some  time  prior  to  the  service  of  plaintiff's  writ  upon  him  he  had  dis- 
posed of  said  articles,  which  fact  was  well  known  to  plaintiff  before  filing 
said  complaint,  and  said  articles  were  entirely  beyond  the  control  of  de- 
fendant at  and  for  a  long  time  before  the  service  of  plaintiff's  writ  upon 
him,  and  that  part  of  the  property  had  been  returned.  On  January  5, 
1885,  an  interlocutory  decree  was  passed,  in  which  it  was  decreed  that  all 
of  the  property  specified  in  plaintiff's  bill  was  the  property  of  the  plaintiff, 
and  it  was  ordered  that  the  same  be  returned  and  delivered  to  her  if  it 
should  be  found  that  the  same  was  in  the  possession  of  the  defendant  at 
the  time  of  the  service  of  the  injunction  in  the  case.  It  was  further  or- 
dered that  the  case  be  referred  to  a  master  to  determine  whether,  at  the 
time  of  the  service  of  the  injunction  upon  the  defendant,  he  had  sold 
the  property  specified  in  the  plaintiff's  bill;  and,  if  the  defendant  had 
at  that  time  sold  the  property  specified,  to  find  the  value  of  the  same. 
The  master  found  that,  at  the  time  of  the  service  of  the  injunction  in  this 
cause  upon  the  defendant,  the  defendant  had  not  sold  the  property  spec- 
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ified  in  the  plaintiff's  bill.  The  court  then 'decreed  that  the  defendant 
forthwith  surrender  and  deliver  to  the  plaintiff,  her  agent  or  attorney, 
each  and  every  of  the  articles  of  personal  property  mentioned  in  plain- 
tiff's bill  of  complaint,  and  that  the  plaintiff  have  execution  for  costs. 
The  defendant  appealed  from  this  order. 

Z.  S,  Arnold^  for  defendant. 

H.  J.  Edwards,  for  plaintiff. 

By  the  Court.  Phis  is  an  appeal  from  a  final  decree  of  a  single  jus- 
tice of  the  court,  without  a  report  of  the  facts  or  evidence  upon  which 
the  decree  was  founded.  The  decree  clearly  follows  the  frame  of  the 
bill,  and  is  justified  by  the  record,  and  no  other  question  is  presented 
in  the  case  as  it  comes  before  us.     Decree  affirmed. 


(142  Mass.   4) 

Caverly,  Adm'r,  v.  Eastman  and  others. 

(Supreme  Judicial  Court  of  MaseaehueeUs,    Middlesex.    May  8,  1886.) 

Equity— BttL.  OP  Review— Bond  to  Convey  Land— Api»eal. 

A  bill  in  equity  was  brought  by  the  administrator  of  the  estate  of  D.  E.  to 
compel  the  conveyance  of  certain  real  estate  described  in  a  bond  in  which  D. 
E.  was  the  obligee,  and  was  dismissed  March  2,  1882,  for  want  of  equity. 
Upon  a  bill  subsequently  brought  by  the  heirs  and  deyisees  of  D.  E.  upon  the 
bond  a  decree  was  entered  for  the  plaintlfiCs,  July  14, 1884.  On  Octooer  14, 
1885,  all  the  parties  to  the  original  bill  filed  a  bill  of  review  of  the  last  cause, 
which  was  dismissed.  An  appeal  to  the  full  court  from  the  decree  of  dis- 
missal was  dismissed,  as  was  also  a  petition  for  leave  to  file  a  bill  of  review 
in  the  first  suit.  On  July  14, 1885,  the  probate  court,  upon  petition  of  the 
administrator,  gave  him  leave  to  sell  the  real  estate  mentioned  in  said  bond. 
Held,  upon  an  appeal  from  the  decision  of  the  probate  court,  that  by  the  lapse 
of  time  all  the  Interest  of  the  estate  of  D.  £.,  and  of  all  persons  who  claimed 
under  his  will,  in  the  bond  and  real  estate  therein  described,  had  determined, 
whether  the  decree  of  the  probate  court  authorizing  the  petitioner  to  sell  was 
right  or  not  on  the  facts  as  they  existed  when  the  decree  was  entered,  and 
that  the  cause  should  be  remitted  to  the  probate  court,  with  directions  to  dis- 
miss the  petition. 

This  was  an  appeal  by  Luman  E.  Eastman,  Charles  J.  Eastman,  and 
Daniel  J.  Eastman,  by  Francis  W.  Qua,  their  attorney,  from  the  decree 
of  the  probate  court  on  the  petition  of  Robert  B., Caverly,  administrator 
with  the  will  annexed  of  the  estate  of  Daniel  Eastman,  deceased,  licens- 
ing him  to  sell  the  whole  of  the  real  estate  of  said  deceased  described  in 
the  petitioti,  and  all  rights  and  interests  which  the  devisees  and  heirs  of 
said  deceased  have  in  the  same.  Hearing  in  the  supifeme  court,  before 
Field,  J.  upon  the  following  facts: 

Daniel  Eastman,  Sr.,  died  testate  June  5,  1879.  The  real  estate  described 
in  the  petition  is  the  real  estate  described  in  the  bond  of  Benjamin  F.  Simp- 
son to  said  Eastman,  dated  June  19, 1877.  There  remains  unpaid  a  legacy 
given  by  the  will  of  said  Eastman  to  his  son,  and  the  charges  of  administra- 
tion, and  there  is  nothing  to  pay  them  with  except  the  property  described  in 
the  petition  for  license  to  sell.  By  the  seventh  article  of  the  will  of  Daniel 
Eastman,  he  directed  "that  the  residue  of  my  personal  estate,  if  any,  after 
payment  of  the  above  several  legacies  and  bequests,  shall  be  divided  between 
the  several  children  of  my  son  Ebenezer  S.  Eastman,  share  and  share  alike.  ** 
v.TN.E.no.l — S 
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Ebenezer  Eastman  died  soon' after  Daniel  Eastman,  leaving  as  his  children 
Luman  E.  Eastman,  Mary  E.  Eastman,  Harvey  J.  Eastman,  Daniel  J.  East- 
man, and  Charles  J.  Eastman,  of  whom  the  appellants  are  these.  The  appel- 
lants claim  an  interest  in  the  property  under  the  seventh  article  of  the  will 
of  Daniel  Eastman.  The  property  which  the  petitioner  desires  leave  to  sell, 
is  the  rights  which  Daniel  Eastman  died  possessed  of  in  the  real  property 
under  the  bond  he  held.  This  bond  is  described  in  Caverly  v.  Simpson,  132 
Mass.  462,  and  it  was  agreed  that  the  condition  as  therein  printed  was  correct. 
The  bill  in  equity  there  reported  was  dismissed  March  2, 1882.  Subsequently 
the  five  children  of  Ebenezer  S.  Eastman,  with  Martin  Y.  B.  Eiistman, 
brought  a  bill  in  equity  on  the  same  bond  against  Benjamin  F.  Simpson, 
which  on  his  death  wiis  defended  by  Elizabeth  Simpson,  executrix  of  his  will, 
and  this  case  is  reported  in  139  Mass.  348,  and  1 N.  E.  Rep.  346.  The  final  de- 
cree in  this  last  case  was  entered  July  14,  1885.  Luman  J.  Eastman,  Mary 
E.  Eastman,  Harvey  J.  Eastman,  Daniel  J.  Eastman,  and  Charles  J.  East- 
man did  not  pay  or  tender  the  sum  prescribed  by  this  decree  to  Mrs.  Simpson 
within  three  months  of  the  date  of  it,  or  at  any  time.  The  date  of  the  peti- 
tion to  the  probate  court  was  May  26, 1885,  and  the  date  of  the  decree  licens- 
ing the  petitioner  to  sell  was  July  14, 1885.  On  October  14, 1885,  all  the  par- 
ties to  the  original  bill  filed  a  bill  of  review  of  this  cause  in  this  court,  signed 
in  their  names,  by  Robert  B.  Caverly,  as  administrator  of  Daniel  Eastman, 
and  solicitor  for  the  plaintiffs.  December  10,  1885,  this  bill  of  review  came 
on  to  be  heard  upon  demurrer  filed  by  Mrs.  Simpson,  and  the  presiding  judge 
sustained  the  demurrer,  and  dismissed  the  bill.  From  this  decree  sustaining 
the  demurrer  and  dismissing  the  bill,  Caverly,  in  behalf  of  the  plaintiffs,  ap- 
pealed to  the  full  court,  and  on  the  same  day  Francis  W.  Qua,  as  solicitor  for 
all  parties  plaintiff,  except  M.  Y.  B.  Eastman,  filed  a  motion  that  such  appeal 
be  stricken  from  the  docket  on  the  ground  that  Caverly  was  not  authorized 
by  the  parties  either  to  bring  the  bill  of  review  or  to  take  an  appeal.  The  de- 
cree entered  in  the  case  of  Bastman  v.  Simpson,  referred  to,  ordered  that  the 
defendant  in  that  suit,  within  three  months  from  the  final  determination  of 
the  cause,  to-wit,  July  14, 1885,  execute  a  proper  conveyance  of  the  estate  de- 
scribed in  pli^intiff's  bill  to  the  plaintiffs,  upon  the  payment  to  the  defendant, 
by  the  plaintiffs,  oi  the  sum  of  $9,887.18. 

The  presiding  judge  found  that  the  charges  of  administration  of  the 
estate  of  Daniel  Eastman  were  largely  due  to  Caverly  for  money  dis- 
bursed by  him,  and  for  professional  services  in  the  conduct  of  the  suits 
mentioned  and  other  suits;  that  the  children  of  Ebenezer  S.  Eastman 
were  poor,  and  if  the  property  was  sold  the  proceeds  would  be  used  to 
pay  the  legacy  of  M.  V.  B.  Eastman  and  the  charges  of  administration, 
and  they  would  probably  receive  nothing;  and  upon  these  facts  reported 
the  case  for  the  consideration  of  the  full  court. 

R.  B.  Caverly^  for  plaintiff. 

C/ios.  Q.  Saunders  and  F.  W.  Qua,  for  defendants. 

Field,  J.  The  petition  for  leave  to  file  a  bill  of  review,  and  the  bill 
of  review  brought  to  reverse  the  final  decree  entered  in  the  suit  of  Luman 
J.  Eastman  v.  Elizaheth  Simpson^  Executrix^  having  both  been  dismissed, 
and  the  appeal  to  the  full  court  from  the  decree  dismissing  these  pro- 
ceedings having  also  been  dismissed,  it  follows  that,  by  the  lapse  of 
time,  all  the  interest  of  the  estate  of  Daniel  Eastman,  and  of  all  persons 
who  claim  under  his  .will  in  the  bond,  and  in  the  real  estate  therein  de- 
scribed), has  determined,  whether  the  decree  of  the  probate  court  au- 
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ihorizing  the  petitioner  to  sell  said  real  estate  was  right  or  not,  on  ttie 
&ct8  as  they  existed  when  the  decree  was  entered.  The  decree  must 
now  be  reversed,  and  the  cause  remitted  to  the  probate  court,  with 
directions  to  dismiss  the  petition.     So  ordered. 


(142  Mass.  091) 

Opinion  op  the  Justices. 

In  re  Ward  Divisions  by  Cities. 

\emprem6  Judicial  Court  of  MdMachtueUa.    May  27, 1886.) 

1.  States  and  State  Ofpicbbs— Legislature— Sbnatobial  Districts— Twek- 

tt-Second  Amendicbnt  to  Constitution. 

Tlie  constitation  of  the  commonwealth,  in  tne  twenty-second  amendment 
thereof,  requires  the  commonwealth  to  be  divided  by  the  general  court  into 
senatorial  districts  according  to  boundaries  of  towns  and  cities,  and  the  wards 
thereof,  as  they  existed  on  the  first  day  of  May  in  the  year  in  which  the  cen- 
sus of  legal  voters  is  taken,  that  applies  to  said  apportionment  and  division. 

2.  Same— Division  of  Assignments  op  Representatives. 

The  same  amendment  requires  the  aldermen  of  the  city  of  Boston  and  the 
count;^  commissioners  of  the  other  counties  than  Suffolk,  (in  case  no  special 
commissioners  are  provided  therefor,)  to  divide  the  assignments  of  repre- 
sentatives to  the  several  counties  apportioned  by  the  legislature  according  to 
the  boundaries  of  the  towns  and  cities  and  their  wards  as  they  existed  on  the 
first  day  of  May  in  the  year  in  which  the  census  of  the  legal  voters  is  taken, 
that  applies  to  said  apportionment  and  division. 

8.  Same— Apportionment  of  Senators. 

Under  the  terms  of  the  same  amendment,  the  general  court  cannot,  in  mak- 
ing the  apportionment  of  senators,  and  in  the  division  of  the  commonwealth 
into  districts  therefor,  recognize,  and  take  as  a  basis  for  the  same,  the  towns 
incorporated  or  organized  after  the  first  day  of  May  ot  the  ^rear  in  which  the 
census  of  legal  voters  is  taken,  that  applies  to  such  apportionment  or  divis- 
ion, or  the  wards  in  cities  which  have  been  established  under  the  general  law, 
being  chapter  7  of  the  Acts  of  the  year  1865,  or  under  any  other  law,  special 
or  general,  relating  thereto,  after  the  first  day  of  Mav  of  the  year  in  which 
the  census  of  legal  voters  is  taken,  that  applies  to  such  apportionment  or  di- 
vision. 

4.  Same— Basis  of  Division  of  Representative  Districts. 

Under  the  same  amendment  the  aldermen  of  the  city  of  Boston  and  the 
county  commissioners  of  the  other  counties  than  Suffolk,  (in  case  no  special 
commissioners  are  provided  therefor,)  cannot,  in  makiog  the  division  into 
representative  districts,  recognize  or  take  as  a  basis  therefor  the  towns  in- 
corporated or  organized  after  the  first  day  of  May  of  the  year  in  which  the 
census  of  legal  voters  is  taken,  that  applies  to  said  apportionment  or  divis- 
ion, or  the  wai'ds  in  cities  which  have  been  established  under  the  general  law, 
being  chapter  7  of  the  Acts  of  the  year  1865,  or  under  any  other  law,  special 
or  general,  relating  thereto,  after  the  first  day  of  May  of  the  year  in  which 
the  census  of  voters  is  taken,  that  applies  to  said  apportionment  or  division. 

The  following  is  the  opinion  of  the  justices  of  the  supreme  judicial 
court  upon  the  questions  propounded  by  the  two  branches  of  the  general 
court  on  the  division  of  the  commonwealth,  under  the  twenty-first  and 
twenty-second  amendments  of  the  constitution,  into  senatorial  and  rep- 
resentative districts.  The  resolve,  and  questions  propounded  to  the  jus- 
tices, were  as  follows: 

"Whereas,  in  the  year  eighteen  hundred  and  sixty-five  the  legislature  did 
pass  an  act  entitled  <An  act  empowering  cities  to  re-establish  their  wards/ 
which  act  has  ever  since  been  in  force,  and  diver  cities  in  the  commonwealth 
have  re-established  their  wards  according  to  the  provisions  of  said  act;  and 
whereas,  divers  cities  and  towns  have  been  incorporated  and  organized  under 
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and  by  virtue  of  certain  acts  of  thd  legislature  relating  tliereto;  and  whereas; 
the  general  court,  at  its  present  session,  is  required  to  divide  the  common- 
wealth into  senatorial  districts,  and  to  provide  for  the  apportionment  and  di- 
vision of  ttie  commonwealth  into  representative  districts,  and  to  this  end 
has  certain  bills,  orders,  and  other  proceedings  now  pending  before  it  re- 
lating thereto;  and  whereas,  the  authority  to  make  such  iipportionments 
and  divisions,  according  to  the  territorial  boundaries  of  towns  and  cities 
and  their  wards,  as  now  existing  and  established,  or  hereafter  to  be  estab- 
lished, under  said  acts  of  the  legislature,  is  brought  into  question,  and  the 
constitutionality  thereof  disputed:  tlierefore,  it  Is  ordered  by  the  general 
court,  in  each  branch  thereof,  that  the  opinion  of  the  justices  of  the  su- 
preme judicial  court  be  required  upon  the  following  important  questions  of 
law: 

^ First.  Does  the  constitution,  in  the  twenty-second  amendment  thereof, 
require  the  commonwealth  to  be  divided  by  the  general  court  into  senatorial 
districts  according  to  the  boundaries  of  towns  and  cities,  and  the  wards 
thereof,  as  they  existed  on  the  first  day  of  May  in  the  year  in  which  the  census 
of  legal  voters  is  taken,  that  applies  to  said  apportionment  and  division? 

** Second.  Does  the  constitution,  in  the  twenty-first  amendment  thereof, 
require  the  aldermen  of  the  city  of  Boston,  and  the  county  commissioners  of 
the  other  counties  than  Suffolk,  (in  case  no  special  commissioners  are  pro- 
vided therefor,)  to  divide  the  assignments  of  representatives  to  the  several 
counties  apportioned  by  the  legislature  according  to  the  boundaries  of  the 
towns  and  cities  and  their  wards  as  they  existed  on  the  first  day  of  May  in 
the  year  in  which  the  census  of  the  legal  voters  is  taken,  that  applies  to  said 
apportionment  and  division  ? 

''Third.  Under  the  terms  of  the  twenty-second  amendment  to  the  constitu- 
tion, can  the  general  court,  in  making  the  apportionment  of  senators,  and  in 
the  division  of  the  commonwealth  into  districts  therefor,  recognize  and  take 
as  a  basis  for  the  same  the  towns  incorporated  or  organized  after  the  first  day 
of  May  of  the  year  in  which  the  census  of  legal  voters  is  taken,  that  applies 
to  such  apportionment  or  division,  or  the  wards  in  cities  which  have  been  es- 
tablished under  the  general  law,  being  chapter  seven  of  the  Acts  of  the  year 
eighteen  hundred  and  sixty-five,  or  under  any  other  law,  special  or  general, 
relating  thereto,  after  the  first  day  of  May  of  the  year  iu  which  the  census  of 
legal  voters  is  taken,  that  applies  to  such  apportionment  or  division? 

''Fourth.  Under  the  terms  of  the  twenty-first  amendment  to  the  constitu- 
tion, can  the  aldermen  of  the  city  of  Boston,  and  the  county  commissioners 
of  the  other  counties  than  Suffolk,  (in  case  no  special  commissioners  are  pro- 
vided therefor,)  in  making  the  division  into  representative  districts,  recog- 
nize or  take  as  a  basis  therefor  the  towns  incorporated  or  Organized  after  the 
first  day  of  May  of  the  year  in  which  the  census  of  legal  voters  is  taken,  that 
applies  to  said  apportionment  or  division,  or  the  wards  in  cities  which  have 
beeA  established  under  the  general  law,  being  chapter  seven  of  the  Acts  of 
the  year  eighteen  hundred  and  sixty-five,  or  under  any  other  law,  special  or 
general,  relating  thereto,  after  the  first  day  of  May  of  the  year  in  which  the 
census  of  voters  is  taken,  that  applies  to  said  apportionment  or  division?" 

To  the  Honorable  the  SencUe  and  the  House  of  Bqpresentatioes  of  the  Ckymmonr 
vsealJlh  of  MaeaachuseUs  : 

The  justices  of  the  supreme  judicial  court,  having  considered  the 
questions  proposed  in  the  joint  order  of  the  twenty-first  of  May  present, 
respectfully  submit  the  following  opinion: 

The  twenty-second  article  of  amendment  of  the  constitution  provides 
that  "a  census  of  the  legal  voters  of  each  city  and  town,  on  the  first  day 
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of  May,  shall  be  taken,  aDcl  returned  into  the  office  of  the  secretary  of 
the  commonwealth,  on  or  before  the  last  day  of  June  in  the  year  one  thou- 
sand eight  hundred  and  fifty-seven;  and  a  census  of  the  inhabitants  of 
each  city  and  town,  in  the  year  one  thousand  eight  hundred  and  sixty- 
five,  and  of  every  tenth  year  thereafter.  In  the  census  aforesaid  a 
special  enumeration  shall  be  made  of  the  legal  voters,  and  in  each  city 
said  enumeration  shall  specify  the  number  of  such  legal  voters  aforesaid 
residing  in  each  ward  of  such  city.  The  enumeration  aforesaid  shall 
determine  the  apportionment  of  senators  for  the  periods  between  the 
taking  of  the  census.  The  senate  shall  consist  of  forty  members.  The 
general  court  shall,  at  its  firgt  session  after  each  next  preceding  special 
enumeration,  divide  the  commonwealth  into  forty  districts  of  adjacent 
territor}^,  each  district  to  contain,  as  nearly  as  may  be,  an  equal  number 
of  legal  voters  according  to  the  enumeration  aforesaid:  provided,  how- 
ever, that  no  town  or  ward  of  a  city  shall  be  divided  therefor." 

The  first  and  third  questions  proposed  to  us  are  whether,  in  dividing 
the  commonwealth  into  senatorial  districts,  the  general  court  must  be 
governed  by  tlie  boundaries  of  the  towns  and  wards  as  they  existed  on 
the  first  day  of  May  of  the  year  in  which  the  census  is  taken,  or  whether 
they  can  make  such  division  according  to  the  boundaries  of  towns  and 
wards  as  they  exist  at  the  time  of  the  division,  if  there  has  been  any 
change  in  such  boundaries  since  the  first  day  of  the  next  preceding  May. 
We  have  no  doubt  that  the  amendment  imposes  upon  the  general  court, 
in  each  tenth  year,  the  duty  of  providing  by  suitable  legislation  that  a 
census  and  enumeration  of  legal  voters  shall  be  taken,  and  returned  into 
the  ofiSce  of  the  secretary  of  the  commonwealth.  The  great  object  of  the 
amendment  was  to  establish  the  senate  upon  the  basis  of  legal  voters, 
and  to  provide  for  a  method  of  ascertaining  the  number  of  legal  voters 
so  as  to  furnish  a  guide  to  the  general  court  in  dividing  the  state  into 
senatorial  districts.  The  fundamental  idea  is  that  an  enumeration  shall 
be  made  under  the  authority  and  direction  of  the  commonwealth,  and 
that  this  enumeration  shall  guide  the  general  court  in  making  the  divis- 
ion. Such  enumeration  must  "determine  the  apportionment  of  sen- 
ators," and  the  division  must  be  made  "according  tq  the  enumeration 
aforesaid."  The  general  court  is  to  be  governed  entirely  by  this  enu- 
meration, and  is  not  at  liberty  to  look  to  any  other  source  for  information 
as  to  the  number  of  legal  voters  in  any  territory  which  it  proposes  to 
erect  into  a  senatorial  district.  It  must  act  upon  the  enumeration  re- 
turned to  the  ofiice  of  the  secretary  of  the  commonwealth,  and  by  him 
laid  befoi'e  the  legislature.  The  provision  that  the  enumeration  shall 
specify  the  number  of  legal  voters  in  each  ward  of  a  city  necessarily  re- 
fers to  each  ward  as  it  existed  on  the  first  day  of  May;  and  the  accom- 
panying provision,  that  "no  town  or  ward  of  a  city  shall  be  divided," 
we  think,  by  its  fair  construction,  refers  to  such  town  or  ward;  that  is, 
the  town  or  ward  as  it  existed  on  the  first  day  of  May  of  the  year  in 
which  the  census  is  taken.  The  intention  of  the  framers  of  the  amend- 
ment seems  to  have  been  to  establish  such  town  or  ward  as  a  unit  of  di- 
vision.    The  scheme  was  to  ascertain  the  number  of  voters  in  each  town 
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and  ward  as  found  on  the  first  day  of  May;  and  then,  as  soon  as  could 
be  thereafter,  to  dmde  the  state  into  senatorial  districts  according  to  that 
enumeration.  It  regards  the  apportionment  as  a  continuing  act  or  pro- 
cess, beginning  with  the  enumeration  of  voters  in  the  several  towns  and 
wards,  and  ending  with  the  assignment  of  the  same  towns  and  wards  to 
senatorial  districts.  There  seems  to  be  no  reason  for  requiring  the  enu- 
meration by  wards  as  they  exist  on  the  first  day  of  May,  unless  such  enu- 
meration is  to  regulate  the  division  into  districts.  If  a  town  is  divided, 
or  the  wards  of  a  city  are  changed,  after  the  first  day  of  the  preceding 
May,  and  before  the  time  when  the  division  is  made,  the  constitution 
does  not  furnish  the  general  court  with  the  means  of  ascertaining  the 
number  of  voters  who  resided  in  the  new  town  or  ward  on  the  first  day 
of  May.  If  the  division  is  to  be  made  according  to  the  boundaries  of 
the  new  towns  or  wards,  how  is  the  general  court  to  ascertain  the  num- 
ber of  legal  voters  in  such  new  towns  or  wards?  The  official  returns, 
which  are  by  the  constitution  the  only  basis  upon  which  it  can  act,  do 
not  show  it.  It  might,  perhaps,  by  other  means,  more  or  less  to  be  re- 
lied on,  ascertain  approximately  the  number;  but  this  would  be  a  vio- 
lation of  the  provision  that  the  oflBcial  enumeration  shall  determine  the 
apportionment.  The  constitution  does  not  intend  that  the  apportion- 
ment of  senators,  which  affects  the  people  of  the  whole  state,  shall  be 
determined  by  any  enumeration  taken  by  officials  of  cities  or  towns,  or 
by  the  number  of  voters  ascertained  in  any  other  mode  than  that  wiiich 
it  provides.  On  the  contrary,  as  we  have  before  said,  it  does  clearly  in- 
tend that  the  official  enumeration,  taken  and  returned  to  the  office  of 
the  secretary  of  the  commonwealth,  under  the  authority  of  and  by  offi- 
cers of  the  commonwealth,  shall  be  the  sole  guide  of  the  general  court  in 
making  the  apportionment. 

We  are  therefore  of  opinion  that,  by  the  sound  construction  of  the 
twenty-second  article  of  amendment,  the  general  court  is  required  to  di- 
vide the  state  into  senatorial  districts  according  to  the  boundaries  of  the 
towns  and  wards  as  they  existed  on  the  first  day  of  May  last.  If  the 
question  were  a  new  one,  we  should  have  adopted  this  construction  with- 
out any  hesitation.  We  have  considered  the  subject  with  more  care  be- 
cause the  fact  cannot  be  overlooked  that,  in  apportioning  the  senators  in 
the  years  1866  and  1876,  the  general  court  proceeded  upon  a  different 
construction  of  the  twenty-second  amendment.  It  is  true  that,  when  a 
provision  of  the  constitution  is  obscure  and  doubtful,  the  construction 
adopted  by  the  legislature,  or  any  other  department  of  government,  is 
entitled  to  great  weight.  But  the  constitution  is  supreme,  and  Ho  num- 
ber of  legislative  acts  will  justify  a  construction  against  its  plain  mean- 
ing. 

The  provision  we  are  considering  is  intended  to  be  permanent,  and  we 
think  that  its  meaning  is  reasonably  clear,  and  that  the  construction  im- 
plied in  acts  of  previous  legislatures  ought  not  to  control  our  opinion. 
Nor  do  we  overlook  the  fact  that  a  division  according  to  the  old  wards 
in  the  city  of  Boston  will,  so  long  as  the  present  statutes  remain  in  force, 
lead  to  the  inconvenience  that  there  will  be  one  system  of  wards  for  the 
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purpose  of  electitig  councilors,  senators,  and  representatives,  and  a  differ- 
ent sytem  of  wards  for  all  other  purposes.  But  this  is  an  inconvenience 
which  is  not  an  incident  of  or  created  by  the  constitutional  provision. 
It  is  the  result  of  subsequent  legislation,  and  can  be  cured  by  legislation. 
An  inconvenience  thus  created  cannot  be  of  weight  in  determining  the 
true  construction  of  the  constitutional  provision. 

The  twenty-first  amendment,  so  far  as  the  provisions  we  are  consider- 
ing are  concerned,  is  in  substance,  and  very  nearly  in  language,  the  same 
as  the  twenty-second,  and  must  receive  the  same  construction. 

It  follows  that  the  first  and  second  questions  proposed  to  us  must  be 
answered  in  the  aflSrmative,  and  the  third  and  fourth  questions  in  the 
negative.  Marcus  Morton. 

Walbridge  a.  Field. 

Chas.  Devens. 

William  Allen. 

Charles  Allen. 

Oliver  Wendell  Holmes, 

Wm.  S.  Gardner. 


(142  Mass.  66) 

Shattugk  V.  Bill. 

{Supreme  Judicial  0(ywri  of  MoBsachuaeUs,    Middlesex.    May  11, 1886.) 

False  Imprisonmbnt— Principal  Liable  for  Actts  of  Attornbt— Evidenob. 
4*»  as  attorney  for  B.,  brought  an  action  against  C,  and  recovered  a  judg- 
'  ment.  Execation  was  issued  tliereon.  and  A/s  clerk,  seeing  the  execution  in 
the  office  of  A.,  and  deeming  it  needed  attention,  went  before  a  master  in 
diancery  for  S.  county,  and  applied  for  a  certificate,  upon  which  0.  was  ar- 
rested. The  arrest  was  illegal;  C.  not  being  a  resident  of  8.  county,  and  hav- 
ing no  place  of  business  there.  A.'s  clerk,  in  procuring  the  certificate  and 
causing  the  arrest,  acted  without  the  knowledge  of  or  any  instruction  from  A. 
or  B  Held,  that  B.  was  liable  for  the  acts  of  A.  or  his  clerk  in  making  the 
false  arrest.  AUo  held,  that  evidence  was  admissible  tending  to  show  the 
presence  and  acts  of  B.  at  hearings  before  the  master  in  chancery,  before 
whom  0.  was  brought  after  his  arrest  upon  said  certificate,  although  the  hear- 
ings were  had  subsequent  to  the  commencement  of  proceedings  in  the  action 
for  the  false  arrest. ^        * 

This  was  an  action  of  tort  for  false  arrest.  At  the  trial  in  the  superior 
oourt,  before  Rockwell,  J.,  it  appeared  that  the  defendant  in  this  action 
brought  an  action  against  the  plaintiff  in  the  superior  court  for  Suffolk 
county,  and,  after  trial  before  a  jury,  recovered  judgment.  The  action  was 
brought  by  one  Way,  an  attoraey  at  law,  and  he  conducted  the  case  at  the 
trial  for  Bill.  Execution  was  issued  to  said  attorney,  and  was  in  his 
office.  One  Clarence  F.  Eldridge,  who  was,  and  had  been  for  about  three 
years,  a  clerk  in  general  employ  in  the  attorney's  office  for  him,  and 
who  assisted  the  attorney  at  the  trial,  seeing  the  execution  in  the  office, 
and  deeming  it  needed  attention,  went  before  a  master  in  chancery  for 
Suffolk  county,  and  applied  for  a  certificate,  and  made  affidavit  in  the 
form  provided  by  statute  under  clause  5,  §  17,  c.  162,  Pub.  St.,  and  the 

^  See  note  at  end  of  case. 
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master  annexed  his  certificate,  anthorizing  the  arrest  of  Shattuck,  to  the 
execution,  as  well  as  the  said  affidavit  of  Eldridge.  Shattuck  was  de- 
scribed in  the  execution  as  of  Nalick,  in  the  county  of  Middlesex,  and 
it  appeared  his  residence  was  there,  and  that  he  had  no  usual  place  of  busi- 
ness in  Suffolk  county.  Eldridge  placed  the  execution  in  the  hands  of 
a  deputy-sheriff,  and  caused  the  arrest  of  the  plaintiff,  Shattuck,  thereon, 
who  was  taken  by  the  deputy-sheriff  before  the  same  master  in  chancery 
for  Suffolk  county,  when  he  recognized  in  the  usual  form  prescribed  by 
the  provisions  of  said  chapter  162.  Eldridge,  who  was  called  by  the 
plaintiff,  Shattuck,  testified  that  he  made  said  affidavit,  procured  said 
certificate,  and  caused  the  arrest,  without  the  knowledge  of  or  any  in- 
struction from  said  attorney,  or  from  the  defendant,  Bill.  Bill  testified 
that  he  neither  specially  authorized  his  attorney  to  make  said  affidavit 
nor  cause  said  arrest,  and  that  he  did  not  give  any  instruction  to  any  one 
about  making  said  affidavit  or  procuring  such  certificate  or  arrest,  and 
that  he  had  no  knowledge  of  either  of  them  until  after  this  action  was 
commenced.  The  plaintiff,  Shattuck,  gave  notice  of  his  application  to 
take  the  oath  for  the  relief  of  poor  debtors,  and  hearings  were  had.  The 
plaintiff  offered  evidence  tending  to  show  the  presence  and  acts  of  the 
defendant  at  said  hearings,  which  were  had  after  the  date  of  the  writ  in 
this  action,  as  competent  to  prove  authority  on  the  part  of  Eldridge  from 
the  defendant  to  make  said  affidavit,  and  cause  said  arrest  in  his  behalf. 
The  defendant  objected  to  the  admission  of  this  evidence,  but  it  was  ad- 
mitted by  the  court.  The  defendant  requested  certain  rulings,  which 
the  court  refused  to  give,  and  ruled  that  the  arrest  was  illegal.^  The 
jury  found  for  the  plaintiff,  and  the  defendant  alleged  exceptions. 

E.  M.  Bigdow,  for  defendant. 

P.  H,  Cooney  and  H.  0.  Sleeper^  for  plaintiff. 

Devens,  J.  The  plaintiff  resided  in  Middlesex  county,  and  had  no 
usual  place  of  business  in  Suffolk  county.  The  application  for  a  certif- 
icate authorizing  the  arrest  was  made  before  a  magistrate  in  Suffolk,  and 
the  arrest  made  by  authority  of  this  certificate^  was  illegal.  Pub.  St.  c. 
162,  §  17.  As  the  defendant  employed  the  attorney  in  whose  custody 
the  execution  was,  if  he  authorized  the  arrest  either  in  terms,  or  by  the 
directions  which  are  properly  to  be  implied  from  the  employment  of  the 
attorney  and  the  authority  conferred,  he  would  be  responsible  for  the 
wrong  done  in  the  performance  of  the  duty  intrusted  to  his  agent.  Story, 
Ag.  §  452;  Moore  v.  FUchhurg  R.  R.,4:  Gray,  465.  The  plaintiff,  after 
his  arrest,  gave  notice  of  his  intention  to  take  the  oath  for  the  relief  of 
poor  debtors,  and  evidence  was  offered  of  the  presence  and  conduct  of 
the  defendant  at  these  hearings,  as  tending  to  prove  authority  from  him 
to  make  the  affidavit  and  cause  the  arrest  on  his  behalf.  To  the  admis- 
sion of  this  evidence  the  defendant  has  no  just  cause  of  exception.  If 
the  whole  proceeding  in  relation  to  the  arrest  was  without  authority  from 
defendant,  it  was  not  reasonable  to  suppose  that  he  would  take  part  in 
opposition  to  the  application  by  the  plaintiff  to  relieve  himself  there- 
from; and  his  acts  in  relation  thereto,  although  occurring  after  the  ar- 


Digitized  by 


Google 


Mass.]  SHATTUCK  V.  BTT-L.       .  41 

rest,  had  a  tendency  to  shoy:  thaf  it  was  initiated  by  his  authority  al- 
most as  directly  as  if  he  had  thus  expressly  assented.  CoUett  v.  Foster, 
2  Hurl.  &  N.  356. 

The  affidavit  upon  which  the  certificate  wls  founded,  was  in  fact 
made  by  a  clerk  in  the  attorney's  office,  and  the  defendant  requested  an 
instruction  that  "if  a  clerk  in  the  office  and  employ  of  the  attorney  of 
record  in  the  original  suit  in  which  judgment  was  obtained,  and  the  exe- 
cution was  issued  thereon,  without  the  knowledge  and  without  any  in- 
structions from  said  attorney,  or  from  the  defendant  in  this  action,  (the 
plaintiif  in  the  original  action,)  so  to  do,  applied  to  a  master  in  chan- 
cery, and  said  master  thereupon  received  such  application  and  annexed 
the  affidavit  and  his  certificate  to  the  execution,  and  on  account  thereof, 
and  without  any  knowledge  on  the  part  of  the  defendant  that  liie  arrest 
was  to  be  made,  this  plaintiff  was  arrested,  the  plaintiff  cannot  recover." 
Unless  it  is  true  that  the  attorney  himself,  who  has  in  his  hands  an  exe- 
cution to  collect,  cannot  proceed  to  levy  it  by  arrest  of  the  person  of  the 
defendant  without,  some  special  authority  or  direction  of  his  client,  to 
have  given  this  instruction  would  have  been  erroneous,  and  have  led  to 
grave  misunderstanding.  There  was  evidence  that  the  clerk,  Eldridge, 
who  made  the  affidavit,  was  in  the  general  employment  of  the  attorney, 
and  had  assisted  him  in  the  trial  of  the  case  which  had  resulted  in  the. 
judgment  on  which  execution  had  issued;  that  he  had  deemed  the  exe- 
cution needed  attention,  had  therefore  made  the  necessary  affidavit,  and 
placed  the  execution  in  the  hands  of  a  deputy-sheriff.  Even  if  the  clerk 
had  received  no  special  instructions  from  the  defendant  or  his  attorney, 
it  might  well  have  been  proved  to  .the  satipfacticHi  of  the  jury  that  in  so 
doing  he  had  acted  by  virtue  of  a  general  authority  from  the  attorney, 
and  as  managing  clerk,  intrusted  with  the  collecting  of  claims  which 
were  deposited  in  the  office  for  that  purpose,  in  taking  the  steps  that  he 
did,  and  that  his  acts  in  the  matter  were  to  be  treated  as  those  of  the  at- 
torney himself.  That  this  was  the  view  of  the  presiding  judge  is  quite 
dear.  His  instruction  permitted  the  plaintiff  to  recover  only  upon  one 
or  the  other  of  two  grounds:  Firsty  upon  the  ground  that  the  defendant 
himsdf  had  actually  directed  the  arrest,  or  had  had  antecedent  knowl- 
edge of  the  certificate  and  the  arrest;  or,  second^  upon  the  ground  that 
"the  arrest  had  been  procured  by  Mr.  Way,  the  attorney  of  the  plaintiff 
in  the  original  action  holding  the  execution  for  collection." 

Upon  the  first  of  these  grounds,  had  the  fact  been  proved,  we  do  not 
understand  the  defendant  to  contend  that  h^  would  not  be  liable;  but  he 
does  contend — and  such  was  in  substance  the  second  request  for  ail  in- 
struction made  by  him — that  he  was  not  r«  spo  isible  for  the  act  of  the  at- 
torney in  the  original  action,  in  applying  lo  the  master  for  a  certificate 
which  would  authorize  the  arrest,  and  in  proceeding  to  make  it,  if  these 
acts  were  done  without  knowledge  or  direction  from  the  defendant  him- 
self. While  it  does  not  clearly  appear  from  the  bill  of  exceptions  what 
were  the  instructions  as  to  the  liability  of  the  defendant  for  the  acts  of 
the  clerk  of  the  attorney,  as  the  only  ground,  e^^cept  that  of  express  au- 
thority, upon  which  the  plaintiff  was  allowed  to  recover  was  by  reason 
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of  the  act  of  the  attorney,  we  must  assume,  in  favor  of  the  defendant, 
that  the  acts  of  the  clerk  were  treated  as  his  acts  only  if  done  within  the 
general  scope  of  his  employment,  and  that  knowledge  of  or  instruction 
to  do  the  particular  act  by  the  attorney  was  not  necessary.  This  was 
correct.  Details  of  law  business,  especially  such  as  that  of  the  collection 
of  claims,  are  often  not  done  by  the  attorney,  but  intrusted  to  the  sub- 
ordinates, whose  acts  in  the  conduct  of  a  business  are  his,  so  far  as  civil 
responsibility  therefor,  either  on  his  own  part  or  that  of  his  clients,  is 
concerned. 

But  if  this  be  conceded,  the  defendant  still  contends  that  the  attorney 
had  no  authority  himself,  without  express  directions,  to  take  the  neces- 
sary steps,  and  to  proceed  to  arrest  the  plaintiff.  Certain  early  English 
cases  have  been  cited  by  defendant,  to  the  effect  that  the  authority  of 
an  attorney  terminates  with  obtaining  judgment  and  execution.  They 
do  not  require  comment  except  to  say  that  they  proceed  upon  the  ground 
that  all  the  attorney  is  required  to. do  by  his  warrant  is  thus  terminated. 
But  the  warrant  of  attorney  is  not  used  in  tliis  commonwealth,  and  in 
this  r«jpect  there  is  a  difference  between  the  English  practice  and  our 
own.  Nor  would  it  appear  that  obtaining  the  execution  is  now  recog- 
nized in  England  as  the  termination  of  the  duty  of  the  attorney,  if  it 
ever  was  so  formerly.  In  OoUett  v.  Foster^  2  Hurl.  &  N.  356,  the  prin- 
cipal was  held  liable  for  the  act  of  his  attorney  in  causing  a  plaintiff  im- 
properly to  be  arrested  on  ca.  aa.,  no  order  to  this  effect  having  been 
given  by  him.  In  Smith  v.  Kealy  9  Q.  B.  Div.  340,  it  is  said  by  Lord  Jus- 
tice Lindley:  "It  was  the  duty  of  the  solicitor  to  conduct  the  action  in 
the  ordinary  way;  and,  if  his  client  obtains  judgment,  it  is  his  duty  to 
do  such  acts  as  are  necessary  to  obtain  the  fhiits  of  his  judgment.  If  a 
fi.  fa.  is  necessary,  he  must  issue  it,  and  make  the  proper  indorsement 
on  the  writ;  and  if  he  makes  a  mistake  in  so  doing,  his  client  is  respon- 
sible." In  Butler  v.  Knight,  L.  R.  2  Exch.  109-113,  it  is  said,  in  sub- 
stance, the  distinction  between  powers  of  attorney  before  and  after  judg- 
ment is  less  marked  than  formerly.  The  attorney  has  a  reasonable  dis- 
cretion in  the  attainn^ent  of  the  object  in  view,  and  the  selection  of 
remedies.  It  would  be  mischievous  to  hold,,  where  there  is  any  evidence 
that  the  authority  of  the  attorney  was  continued  after  judgment,  that  the 
attorney  had  not  authority  to  act  according  to  the  exigency  of  the  case. 

It  has  always  been  held  in  this  country  that  an  attorney  is  invested 
with  a'l^rge  discretionary  power,  in  anything  pertaining  to  the  collection 
of  a  deniand  intrusted  to  him  for  that  purpose,  and  that  his  client  must 
answer  in  damages  if  injury  is  occasioned  by  his  conduct  in  the  general 
scope  of  this  employment.  While  he  cannot  discharge  a  debt  or  an  exe- 
cution without  receiving  satisfaction,  he  has  control  of  the  selection  of 
legal  remedies  and  processes  which  he  may  deem  most  effectual  in  ac- 
complishing his  object.  The  confidence  reposed  in  him  by  his  client, 
the  supposed  ignorance  by  the  latter  of  the  most  appropriate  remedies, 
require  this.  Willard  V.Goodrich,  31  Vt.  597,  600;  Jenrvsy  v:  Ddesdemier^ 
20  Me.  183;  Fairbanh  v.  Stanley,  18  Me.  296;  Turner  v.  Austin,  16  Mass. 
181;  Gardcni  \.'Jen!iiey,Id.  465;  Cornea  y. Gross,  120  Maes.  545;  Carle- 
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ton  V.  Akron  Sewer  P^>e  C6.j  129  Mass.  40;  MouUon  v.  Bowker^  115  Mass. 
36;  Schoregge  v.  Gordm,  29  Minn.  867;  S.  C.  13  N.  W.Rep.  194;  Clark 
V.  RandaUy  9  Wis.  135.  Proceedings  in  the  execution  are  proceedings 
in  the  snit  which  the  attorney  is  authorized  to  bring.  Union  Bank  v. 
Geary,  5  Pet.-98-112;  B-mn  v.  Blake,  8  Pet.  18-25;  Flanders  v.  Sher- 
man, 18  Wis.  575;  Planters^  Bank  v.  Massey,  2  Heisk.  360;  Mayer  v. 
Hermann,  10  Blatchf.  256.  It  has  been  held  that  he  may  receive  seizin 
on  levy  of  execution;  may  discharge  execution;  may  direct  it  to  be  issued 
in  a  particular  manner;  may,  in  his  discretion,  take  out  jS.  /a.  or  ca.  sa., 
and  cause  defendant  to  be  arrested  thereon.  Pratt  v.  Putnam,  13  Mass. 
363;  Langdm  v.  Patter,  Id.  319;  (hming  v.  SovMand,  3  Hill.  552;  Hy- 
ama  v.  Michd,  3  Rich.  Law,  303.  In  Gray  v.  Wdss,  1  Greenl.  257,  it 
is  said  by  Chief  Justice  Mellen:  That  "the  power  of  an  attorney  does 
not  cease  until  he  has  collected  the  debt  committed  to  him  for  collection 
is  admitted."  In  Heard  v.  Lodge,  20  Pick.  53,  it  is  said  by  Mr.  Justice 
Dewey: 

**It  is  within  the  scope  of  the  power  of  the  attorney  to  institute  all  such 
further  proceedings  as  are  necessary  to  render  the  judgment  effectual  to  the 
creditor  for  the  recovery  of  his  debt.  It  has  been  held  to  be  the  imperative 
duty  of  an  attorney  in  the  original  action,  when  the  body  of  the  debtor  was 
arrested,  to  Institute  a  scire  facias  against  the  bail  rand  if  he  neglect  to  do  so 
he  is  held  responsible."    Dearborn  v.  Dearborn,  15  Mass.  816. 

In  the  case  at  bar  the  principal  was  therefore  properly  held  liable  for 
the  act  of  his  attorney.     Exceptions  overruled. 

NOTE. 

The  negligence  or  act  of  an  attorney's  clerk  will  be  imputed  to  the  party  for  whom 
the  attorney  acts.    Hay  ward  v.  Goldsbury,  (Iowa,)  19  N.  W.  Kep.  307. 

A  client  is  liable  in  trespass  where  his  attorney  causes  property  to  be  taken  and  sold 
nnder  an  execntion  wrongfully  Issued.    Foster  v.  Wiley,  27  Mich.  244. 

In  the  last  case  the  court  say  that  ''it  is  sometimes  said  that  the  authority  of  an 
attorney  ceases  with  recovery  of  jud^ent;  but  this  is  not  so  for  all  purposes.  He  is, 
in  general,  presumed  to  have  authority  to  cause  execution  to  be  issued,  and  to  receive 
the  money  in  payment  thereon.  Langdon  v.  Potter,  13  Mass.  320 ;  Commissioners  t. 
Boae,  1  Desaus.  469;  Gray  v.  Wass,  1  Qreenl.  267;  Brackett  v.  Norton,  4  Ck>nn.  617; 
8Uvi8  V.Ely,  8  Watts  &  &  420." 


a42  Mass.  8S) 

Shattuck  V.  Rand. 

(SupreiM  Ju^Mal  Court  of  Massaehusetts.    SufFolk.    May  27, 1886.) 

KxAUOBNCB—- Hotel  Elbyator— Accidbntal  Fall  of— Owitbb  not  Liablb— 

RSAfiONABLB  OaBB  IN  CONBTBUCTIOIT. 

In  an  action  against  the  defendant,  the  owner  of  an  apartment  hotel,  for. 
injuries  to  the  plaintiff,  caused  by  the  fall  of  an  hydraulic  elevator,  which  fell 
by  reason  of  the  admission  of  air  to  the  cy^lindera,  caused  by  the  shutting  off 
of  the  water  from  the  pipes  connecting  with  the  elevator,  by  the  city  auUior- 
ities,  there  was  evidence  of  experts  that  the  elevator  was  well  built;  that  an 
examination,  after  the  accident,  showed  the  machinery  to  be  in  perfect  order 
and  nothing  brolcen;  and  that  there  were  no  appliances  Known  to  the  witnesses 
to  prevent  air  from  getting  into  the  cvlinders  when  the  street  pipe  was  opened, 
except  such  as  were  attadied  to  this  machinery.  BM,  that  if  the  accident 
happened  from  the  shutting  off  the  water  from  the  street-main,  and  if  there 
was  nothing  to  put  a  man  of  reasonable  intelligence  and  information  on  the 
watch,  to  guard  against  the  water  being  shut  off,  and  if  he  did  not  know. 
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and  by  the  exercise  of  reasonable  care  on  his  part  could  not  ascertain,  that 
there  was  danger  to  the  elevator  by  shutting  off  the  water,  then  defendant 
ought  not  to  be  held  liable  for  the  accident. 

This  was  an  action  of  tort  for  personal  injuries  alleged  to  have  been 
sustained  by  the  falling  of  an  hydraulic  elevator  in  Hotel  Garfield,  owned 
by  the  defendant,  while  plaintiff  was  riding  therein.  The  building  in 
which  the  accident  occurred  is  a  family  hotel  on  West  Rutland  square, 
Boston,  built  and  owned  by  the  defendant.  The  elevator  was  run  by 
water  entering  cylinders  in  the  basement  of  the  building,  and  was  in-  * 
tended  for  the  use  of  the  tenants  and  occupants  of  the  building,  and 
others  having  business  there,  and  was  operated  by  the  person  using  it; 
being  stopped  or  started  by  a  hand-rope  running  through  the  car,  and 
connecting  with  the  valves  in  the  basement,  which  controlled  the  flow  of 
water  into  the  cylinders.  To  the  top  and  bottom  of  this  hand-rope  were 
secured  tappets  in  such  a  manner  that  the  elevator  would  strike  them, 
and  automatically  close  the  valve  when  it  reached  the  first  floor  in  com- 
ing down,  or  the  fifth  floor  in  going  up.  The  plaintiff  testified  that  she 
looked  at  the  rooms  before  hiring  them,  and  soon  afterwards,  in  De- 
cember, 1882,  the  defendant  called  at  the  place  where  she  was  then  liv- 
ing, and  she  engaged  the  rooms  of  him  for  herself  and  husband;  that  she 
asked  the  defendant  if  the  tenants  ran  the  elevator,  and  operated  it  her- 
self; that  the  defendant  had  a  janitor  at  the  hotel,  and  she  had  seen  him 
put  an  obstruction  in  front  of  the  elevator  door,  to  prevent  persons  using 
it  if  it  was  out  of  order,  and  had  seen  a  notice,  "Elevator  Closed;"  that 
on  August  3, 1883,  she  left  the  house  in  the  morning,  returned  about  1 
o'clock,  opened  the  door,  and  stepped  into  the  elevator  on  the  lower  floor; 
started  it,  and  went  up  to  her  rooms  on  the  fifth  floor,  and  got  out  of  it 
there;  that  at  about  3  o'clock  she  came  into  the  hall,  and,  finding  the 
elevator  there,  at  her  door,  took  her  seat  in  it  to  go  down;  the  elevator 
started  apparently  as  it  usually  did,  and  she  noticed  nothing  unusual 
until  it  got  between  the  second  and  third  floors,  not  past  the  last  door, 
when  it  b^an  to  tremble;  that  she  immediately  got  up,  and  before  she 
remembered  anything  she  was  down  to  the  bottom;  that  when  it  fell,  it 
shook  her  badly,  and  it  went  down  with  great  violence;  it  went  right 
down  to  the  bottom,  and  she  was  injured;  that  she  received  no  notice 
that  the  -water  had  been  shut  off",  or  that  it  would  afi'ect  the  running  of 
the  elevator,  or  that  it  was  not  safe  to  use  it;  that  after  the  accident  she 
saw  tt^e  defendant,  and  asked  him  how  it  happened,  and  he  said  the  city 
shut  ofi'  the  water  in  the  street,  and  did  not  give  any  notice;  that  he  Was 
at  his  house,  at  dinner,  at  the  time  of  the  accident;  that  it  was  the  city's 
business  to  give  notice,^ but  if  he  had  been  there,  notice  or  not,  he 
would  have  eeen  if  the  elevator  was  closed;  that  he  would  go  to  city 
hall,  and  see  why  he  and  his  tenants  were  not  notified;  that  he  did  so, 
and  reported  that  the  man  in  charge  said  he  presumed  notice  was  given. 
A  witness  called  by  plaintiff  testified  that  he  was  an  engineer,  and  some- 
what faixiiliar  with  devators,  but  had  never  seen  this  one;  that  if  air  got 
into  the  (Cylinders  under  the  pistons  it  would  be  compressed,  but  the^e- 
vator  would  come  down  faster  with  air  in  the  cylinders  than  with  water, 
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but  he  could  not  tell  how  much  faster.  One  McKenna  testified,  for  the 
plaintiff,  that  he  was  employed  in  the  water  department  of  the  city;  that 
August  3, 1883,  about  9  o'clock,  he  went,  with  several  laborers,  to  West 
Rutland  square  to  lay  a  pipe  from  the  street-main  to  the  cellar  waU  of 
Hotel  Rand,  adjoining  the  Gai-field;  that  the  Rand  was  in  process  of 
erection,  and  contained  an  elevator;  that  the  purpose  of  putting  in  this 
pipe  was  to  connect  this  elevator  with  the  pipe  in  the  street;  that  the 
men  dug  the  trench,  and  then*  shut  off  the  water;  he  gave  notices  to  two 
men,  and  saw  them  going  aloui^  both  sides  of  the  street;  that  he  saw 
these  men  leave  notices  at  doors  on  both  sides  of  the  street;  that  he 
couldn't  say  that  he  saw  one  left  at  the  door  of  the  Garfield;  that  after 
the  water  was  shut  off,  a  hole  two  inches  in  diameter  was  drilled  in  the 
center  of  the  street-pipe,  and  the  connection  made,  and  the  hole  in  the 
street  from  the  pipe  to  the  cellar  wall  filled  up;  that  the  hole  was  drilled 
after  1  o'clock.  There  was  other  evidence  tending  to  show  that  notices 
were  left  at  all  the  houses  on  the  side  of  the  street  where  the  Garfield 
was  situated.  It  was  admitted  that  the  plaintiff  was  in  the  exercise  of 
due  care,  and  was  rightfully  using  the  elevator.  No  claim  was  made  or 
evidence  offered  by  plaintiff  tending  to  show  that,  up  to  the  time  of  the^ 
accident,  the  elevator  was  not  in  proper  running  order.  No  evidence 
was  offered  that  any  part  of  the  elevator,  or  its  ropes,  machinery,  or  ap- 
pliances, were  broken,  disconnected,  or  injured  by  the  alleged  fall;  but 
there  was  the  testimony  of  one  Ellis  that  the  day  after  the  accident  he 
examined  the  shut-off  valve  in  the  cellar  pipe,  (between  the  street-main 
and  the  valves  which  controlled  the  flow  of  water  into  the  cylinders,) 
and  found  the  shutroff  valve  did  not  close  on  account  of  a  board  behind 
the  valve,  which  would  prevent  it  from  being  closed. 

At  the  close  of  the  plaintiff's  evidence  the  defendant  requested  the 
court  to  rule  that  there  was  no  evidence  of  negligence  on  the  part  of  the 
defendant,  and  no  evidence  to  justify  the  jury  in  finding  a  verdict  for 
the  plaintiff;  but  the  court  refased  so  to  rule  unless  defendant  would 
rest  his  case.  The  defendant  refused,  and  testified,  among  other  things, 
that  he  had  no  notice  of  the  shutting  off  of  the  water,  and  did  not  know 
and  had  no  notice  as  to  when  the  work  of  making  the  connection  was  to 
be  done.  One  Brewer,  the  builder  of  the  elevator,  testified  that  he  ex- 
amined the  elevator  after  the  accident,  and  found  the  machinery,  valves, 
and  connections  in  perfect  running  order,  and  nothing  broken  or  injured. 
Brewer  and  three  other  witnesses,  called  by  defendant  as  experts,  testi- 
fied that  they  had  been  engaged  for  many  years  in  manufacturing,  put- 
ting up,  and  running  hydraulic  elevators,  similar  in  construction  to  the 
one  in  question;  that  all  appliances  for  safety  in  general  use  on  such 
elevators  were  used  in  connection  with  this  .one,  and  were  in  good  order; 
that  they  had  examined  the  elevator,  its  machinery  and .  connections j 
and  found  everything  in  good  working  order;  that  there  was  no  appliance 
in  use,  or  known  to  them,  to  prevent  air  from  getting  into  the  cylinders 
when  the  street-pipe  was  opened,  except  such  as  were  on  this  machine; 
that  if  the  valve  referred  to  had  been  closed  before  the  water  was  shut . 
off 4A'  the  stiteet,  aikl  opened  after  it  was  let  on,  it  would  &ol  haveaffeeted  i 
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the  running  of  the  elevator  afterwards,  as  the  pipe  between  it  and  the 
cylinders  would  have  remained  full  of  water  all  the  time,  whether  the 
shut-off  pipe  was  closed  or  opened,  owing  to  the  fact  that  the  pipes  in 
the  cellar  were'  lower  than  the  pipe  connecting  with  the  street-main. 

The  defendant,  among  other  things,  asked  the  court  to  rule  that  if 
the  defendant  employed  a  skilled  and  competent  man  to  construct  and 
equip  the  elevator,  and  it  was  constructed  and  equipped  in  a  proper 
manner,  with  all  known  appliances  for  safety,  and  was  in  good  running 
order  and  condition  at  the  time,  and  he  had  no  knowledge,  at  the  time, 
that  the  water  was  to  be  cut  off,  and  the  accident  happened  by  reason 
of  the  escape  of  air  into  the  cylinder  from  the  opening  in  the  street-pipe, 
he  was  not  liable' therefor.  The  court  refused  to  give  the  instruction  re- 
quested, the  jury  found  for  the  plaintiff,  and  the  defendant  alleged  ex- 
ceptions. 

N.  Morse  and  H.  G.  Allen,  for  plaintiff. 

W,  Gaston  and  D.  C.  Linscott,  for  defendant. 

Gardner,  J.  The  defendant  offered  evidence  tending  to  show  that, 
immediately  after  the  accident,  the  builder  of  the  elevator  examined  its 
machinery,  valves,  and  connections,  and  found  them  in  perfect  order, 
and  nothing  broken  or  injured,  that  he  had  examined  the  shut-off  valve 
in  the  cellar,  from  time  to  time,  and  had  always  found  it  in  perfect  order. 
The  defendant  called  certain  experts,  who  testified,  in  substance,  th^t 
all  appliances  for  safety  in  general  use  were  connected  with  this  elevator, 
and  were  in  good  working  order;  that  there  were  no  appliances  known 
to  them  to  prevent  air  from  getting  into  cylinders  when  the  street-pipe 
was  opened,  except  such  as  were  attached  to  this  machine;  that  the  clos- 
ing of  the  shut-off  valve  in  the  cellar  would  have  no  effect  on  the  run- 
ning of  the  elevator,  as  the  pipe  between  it  and  the  cylinders  would  re- 
main full  of  water  all  the  time,  whether  closed  or  open,  owing  to  the  fact 
that  the  cellar  pipe  was  lower  than  the  street-main;  and  that  they  did 
'not  consider  there  was  any  danger  to  hydraulic  elevators  from  opening 
the  street-mains.  Among  other  prayers  for  instructions,  the  defendant 
requested  the  court  to  instruct  the  jury  that  "if  the  elevator  had  all 
known  safety  appliances,  and  defendant  had  no  knowledge  or  reasonable' 
cause  to  believe  that  there  was  any  danger  from  air  coming  from  the 
street-pipe,  and  an  accident  happened  therefrom,  he  would  not  be  liable, 
even  if  he  had  knowledge  that  the  water  was  being  shut  off."  The  court 
refused  so  to  instruct  the  jury. 

The  defendant  had  introduced  evidence  tending  to  show  that  the  fall 
of  the  elevator  was  not  attributable  to  any  negligence  on  the  part  of  the 
defendant,  and  that  he  was  not  responsible  therefor,  for  the  reasons  as- 
signed in  his  prayer  for  instructions.  Although  this  prayer  was  defect- 
ive in  the  form  in  which  it  was  presented,  it  sufficiently  informed  the 
court  of  the  law  upon  which  he  relied  for  defense.  The  attention  of  the 
jury  should  have  been  called  to  this  claim  of  the  defendant,  and  the  law 
given  them  governing  the  case  upon  this  evidence.  If  the  accident  hap- 
peiiied  from  ^the  shutting  off  the  wat^r  from  the  street  main,  and  if  there 
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was  nothing  to  put  a  man  of  reasonable  intelligence  and  information  on 
the  watch,- to  guard  against  the  water  being  shut  off,  and  if  he  did  hot 
know,  and  by  the  exercise  of  reasonable  care  on  his  part  could  not  as- 
certain, that  there  was  danger  to  the  elevator  by  shutting  off  the  water, 
then  the  defendant  ought  not  to  be  held  liable  for  the  accident. 

The  general  principles  of  law  as  to  negligence  were  properly  stated  to 
the  jury;  but  we  think  that  the  defendant  was  entitled  to  more  specific 
instructions  than  those  actually  given.  Hunt  v.  Lowdl  Oa94ight  Oo,^  1 
Allen,  343;  Shaiw  v.  Boston  &  W.  R.  iZ.,  8  Gray,  45. 

We  have  not  considered  the  other  exceptions  raised,  as  upon  a  new 
trial  they  may  become  unimportant.     Exceptions  sustained. 


(102  N.  Y.  665) 

Salomon  v.  Sternfbld  and  others. 
(Oauri  of  Appeals  of  New  T&rk,    April  18.  1886.) 

1.  Trotbr  and  CoNVBKfiroN— What  CJoNSTirurBs  Conversion. 

Where  defendant  acquired  possession  of  money,  and  deposited  It  to  tlie 
credit  of  a  surety,  knowing,  at  tlie  time,  that  the  surety's  right  thereto  had 
ceased,  and  that  the  money  belonged  to  plaintiff,  and  refuses  to  pay  it  over 
to  plaintiff  on  demand,  such  acts  constitute  a  conversion  of  the  money. 
3.  Tbubt— Tbrhination  07  Trust. 

Tlie  purpose  for  which  a  trust  was  created  having  ceased,  the  trust  itself 
ceases,  and  the  property  reverts  to  the  creator  of  the  trust. 
8.  JuDOMRNT— Form— Items  Included. 

A  Judgment  for  a  certain  sum  of  money,  being  ''the  balance  of  cash  on 
h^nd"  and  certain  specified  bills,  includes  such  items  only. 

Appeal  by  defendants  from  a  judgment  of  general  term  of  New  York 
common  pleas,  affirming  judgment  for  $1,429  in  favor  of  plaintiff  upon 
verdict  of  jury. 

This  was  an  action  brought  to  recover  $879.89,  with  interest  from 
June  10,  1876,  being  the  proceeds  of  certain  leather  consigned  by  plain- 
tiff to  one  Alexander,  in  Germany,  a  few  days  before  making  an  assign- 
ment for  the  benefit  of  his  creditors.  Defendants,  who  were  among  ^e 
principal  creditors,  claimed  the  shipment  to  be  fraudulent,  and  induced 
plaintiff  to  believe  that  they  had  secured  control  of  the  leather  by  some 
legal  process.  Plaintiff  compromised  with  his  creditors  by  giving  his 
notes  indorsed  by  one  David  Moral,  to  whom  he  transferred  all  his 
property  as  security  for  his  indorsement.  These  notes  were  all  paid  by 
plaintiff.  Moral  &iled  to*  account  for  the  property  in  his  hands,  and 
plaintiff  obtained  a  judgment  against  him  for  the  amount.  The  leather 
was,  by  direction  of  defendants,  sold  by  one  Schroeder,  and  the  proceeds 
deposited,  without  the  knowledge  or  consent  of  plaintiff j  with  one  Bal- 
lin,  a  banker  in  Paris,  to  the  credit  of  Moral.  Defendants  knew  at  the 
time  that  Moral  was  not  entitled  to  the  money,  as  his  liability  on  plain- 
tiff's notes  had  ceased.  Plaintiff  duly  demanded  this  money  or  the 
leather  from  defendants,  which  was  refused.  Any  right  which  Alexander 
or  any  other  party  in  Germany  had  to  the  leather  or  the  money  had  been 
assigned  to  plaintiff,  before  demand,  with  defendants'  knowledge.  The 
court  below  rendered  judgment  for  plaintiff  for  the  full  amount  claimed, 
from  which  defendants  appealed. 
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M.  L.  Tomisend^  for  appellant,  Rudolph  G.  Salomon. 
A.  Dyett^  for  respondents,  Adolph  Sterafeld  and  others. 

Finch,  J.  The  evidwice  made  it  possible  for  the  jury  to  conclude 
that  the  defendants  obtained  control  of  the  leather  shipped  to  Hambui^ 
'  by  a  process  which  b^an  in  deception,  and  ended  in  an  infringement 
of  the  rights  of  the  true  owner.  While  in  form  the  property  was  deliv- 
ered to  Schroeder,  to  be  sold  for  the  benefit  of  David  Moral,  who,  at  the 
time,  was  entitled  to  the  proceeds, — and  this  was  done  with  the  consent 
of  plaintiff,-:— in  fact  Schroeder  was  but  the  agent  of  defendants,  selling 
the  property  under  their  direction,  accounting  to  them,  and  in  the  end 
paying  the  proceeds  over  upon  their  order.  Before  that  occurred  the 
rights  of  David  Moral  were  gone.  He  took  merely  as  surety  to  guard 
against  his  own  liability.  The  plaintiflf  had  compromised  with  his 
creditors,  giving  his  notes  indorsed  by  David  Moral,  and  further  secured 
by  the  mortgage  of  the  latter  upon  real  estate;  and  for  his  security  all 
the  assets  were  turned  over  to  him,  by  the  assent  of  assignor  and  as- 
signee and  of  the  creditors.  When  the  compromise  notes  were  all  paid 
out  of  the  assets  so  transferred,  and  the  liability  of  David  Moral  was 
extinguished,  he  ceased  to  have  any  interest  in  or  ownership  of  the 
assets  remaining,  and  Schroeder  held  for  the  plaintiff,  who  was  the  true 
owner.  When  defendants  drew  their  draft  for  these  proceeds,  and  ob- 
tained them,  their  duty  was  to  pay  them  over  to  plaintiff.  They  per- 
fectly understood  the  situation.  They  drew  upon  Schroeder  in  the  fell 
of  1876,  or  the  first  half  of  the  next  year.  In  the  July  preceding,  judg- 
ment went  against  David  Moral,  demonstrating  that,  after  all  his  liabil- 
ity as  surety  was  extinguished,  he  had  left  of  the  pledged  property  about 
•4,000,  and  judgment  went  against  him  for  that  amount. 

We  must  assume  that  the  Hamburg  shipment  was  not  included  in 
that  accounting  and«  embraced  in  the  judgments,  for  two  reasons.  At 
that  time  the  property  had  not  been  sold,  and  the  referee's  report  shows 
that  Moral  was  charged  with  '^  balance  of  cash  on  hand,"  and  certain 
specified  bills  receivable,  collected  and  uncollected,  and  these  items  alone 
make  up  the  judgment.  No  evidence  to  the  contrary  was  given,  and 
that  might  easily  have  been  done  if  the  Hamburg  shipment  had  in  any 
manner  been  included  in  the  accounting.  The  judgment  in  that  action 
was  brought  to  the  knowledge  of  the  defendants  by  the  formal  service  of 
a  copy  upon  them.  In  addition,  there  was  then  priding  against  them 
an  action  by  the  plaintiff  for  the  conversion  of  the  leather,  which  in- 
volved a  direct  assertion  of  his  title,  and  a  denial  of  David  Moral's,  and 
which  failed  in  the  end,  because,  when  commenced,  the  defendants  had 
not  caused  it  to  be  sold,  or  meddled  with  its  proceeds.  When,  there- 
fore, they  drew  from  Schroeder,  through  their  assumed  agency  for  David 
Moral,  the  proceeds  of  the  leather,  and  deposited  them  to  his  credit 
with  their  French  bankers,  they  took  money  which  no  longer  belonged 
to  Moral,  but  did  belong  to  plaintiff,  and  paid  it  over  to  the  credit  of  one 
not  the  owner,  with  full  knowledge  of  the  termination  of  the  surety's 
light,  and  the  restoration  of  the  plaintiff's.     Their  interference  was 
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needless,  except  as  they  stood  bound  for  the  safety  of  the  fiand  in  the 
hands  of  Schroeder,  whose  fidelity  they  had  guarantied,  but  their  guar- 
anty was  to  Moral  alone,  and  for  his  protection.  When  the  latter  ceased 
to  have  an  interest  in  or  right  to  that  fnnd,  and  the  defendants  were 
fully  informed  of  plaintiff's  title,  their  interference  had  no  justification. 
Apparently,  they  chose  to  champion  David  Moral's  lost  right,  and  in- 
vade the  plaintifi^s.  They  procured  the  latter's  consent  to  the  transfer 
to  Schroeder,  and  his  direction  to  the  consignee  to  make  such  delivery,  if 
not  by  the  false  assertion  that  they  had  attached  the  leather,  at  least  by 
encouraging  plaintiff's  belief,  in  some  manner  acquired,  that  such  was 
the  fact.  Practically,  Schroeder's  custody  was  their  custody,  for  he  did 
nothing  without  their  consent,  and  everything  upon  their  demand. 
While  David  Moral's  right  lasted,  and  they  acted  for  him  and  with  his 
assent,  they  could  defend  upon  his  title;  but  when  that  disappeared, 
and  they  knew  it,  no  shadow  of  an  excuse  remained  for  their  interfere 
ence.  Their  taking  and  deposit  of  the  money  amounted  to  a  conver- 
sion. 

Other  points  raised  have  been  examined,  but  do  not  convince  us  that 
the  judgment  rendered  was  erroneous.    • 

The  judgment  should  be  affirmed,  with  costs. 

(All  concur,  except  Rapallo,  J.,  absent.) 


(102  N.  T.  805) 

Corn  Exch.  Bank  v.  Blye.* 

{Court  of  Appeals  of  New  York.    AprQ  27, 1886.) 

1.  REFLBYnr  —  Undbktakino  Given  by  Defendant  after  Judgment,  and 

Chattels  Reclaimed  Pending  Appeal. 

Plaintiff  sued  to  recoTdr  certaiD  bonds,  giving  a  proper  anderUikIng  to  the 
sheriff,  and  recovered  Judgment,  Novexnoer  5.  1885,  notice  of  which  was 
served  on  defendant,  November  7th.  Defendant  served  an  undertaking  to  re- 
claim the  bonds,  with  notice  of  Justification,  November  9th.  Pkiintifl  moved 
to  set  it  aside,  and  obtained  a  stay  of  proceiedings.  Pending  the  motion  to  set 
aside  the  undertaking  an  appeal  was  taken,  from  the  Judgment  by  defendant. 
The  motion  was  denied  on  the  ground  that  plaintiff  had  not  secured  the  right 
to  enforce  the  Judgment,  and  therefore  could  not  cut  off  defendant's  ri^t, 
under  section  17M.  Code  Civil  Proc:    HM  no  error. 

2.  Same— Condition  of  Undertakino— When  Fixed. 

The  condition  of  the  undertaking  does  not  become  fixed  and  determined 
until  the  final  determination  of  the  action,  and  tiiis  cannot  be  until  the  ap- 
peal is  disposed  of. 
8.  Bajcb-— Stat— Failure  of  Sxtretibs  to  JtrsTiFY. 

Where  defendant's  sureties  failed  to  Justify  because  of  a  stay  ol  the  pro- 
ceedings granted  in  an  order  to  show  cause  why  the  undertaking  should  not 
be  set  aside,  the  stay  becomes  vacated  when  the  motion  is  denieo,  and  the  de- 
fect in  Justifying  may  then  be  corrected. 

Appeal  from  an  order  of  the  general  term  ot  the  supreme  court,  First 
department,  affirming  an  order  of  special  term,  denying  plaintiflPs  mo- 
tion to  set  aside  an  undertaking,  and  notice  of  justification  of  the  sureties 
til  erein  named,  in  an  action  for  the  recovery  of  chattels, 

Ir.  A,  Govid,  for  appellant,  Com  Exch.  Bank, 

>8ee87Hun,  473. 

v.7N.E.no.l^4 
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Mku  Booty  for  respondent,  Alphonso  W.  Blye. 

Peb  Cubiam.  The  plaintiff  brought  an  action  to  recover  certain  bonds 
of  the  defendant,  and  caused  to  be  executed  and  delivered  to  the  sheriff 
a  proper  undertaking  and  requisition  to  take  possession  of  the  same  pend- 
ing the  action.  On  November  5,  1885,  the  cause  came  on  for  trial,  and 
a  verdict  was  directed  in  fiivor  of  plaintiff,  and  a  judgment  entered  thereon, 
which  judgment,  together  with  a  notice  of  entry,  was  duly  senred  upon 
defendant,  November  7, 1885.  The  defendant  served  an  undertaking  to 
reclaim  the  bonds,  with  notice  of  justification,  on  November  9,  1885, 
two  days  after  entry  of  judgment.  Plaintiff  moved  to  set  aside  the  d&-~ 
fendant's  undertaking,  and  obtained  a  stay  of  proceedings.  Pending  the 
motion  to  set  aside  the  undertaking,  and  before  the  hearing  thereon,  an 
appeal  from  the  judgment  was  taken  by  the  defendant.  The  motion, 
when  heard  by  the  special  term,  was  denied,  and,  according  to  the  opin- 
ion of  the  general  term,  it  was  disposed  of  upon  the  ground  that  the 
plaintiff  had  not  secured  the  right  to  enforce  the  judgment  obtained,  and 
could  not,  therefore,  cut  off  the  defendant's  rights  initiated  by  the  pro- 
ceedings under  section  1704  of  the  Code  of  Civil  Procedure. 

The  appellant  claims  that  there  is  no  right  in  the  defendant  to  reclaim 
'  chattels  after  a  trial  of  the  action  upon  the  merits,  and  the  entry  of  a 
judgment  against  defendant,  which  adjudges  the  delivery  and  possession 
of  the  chattels  to  the  plaintiff;  and  it  relies  upon  certain  provisions  of 
the  Code  relating  to  the  subject,  viz.,  sections  1694,  1703,  1704, 1717, 
The  answer  to  this  position  is  that  the  condition  of  the  undertaking  did 
not  become  fixed  and  determined  until  the  final  determination  of  the  ac- 
tion, and  this  could  not  be  until  the  appeal  had  been  disposed  of.  The 
defendant  only  became  bound  to  deliver  the  chattels  recovered  when  the 
plaintiff  had  a  right  to  enforce  a  judgment  in  its  favor.  This  right  did 
not  exist  so  long  as  the  appeal  was  pending.  Upon  the  judgment  being 
finally  affirmed  upon  appeal,  the  contingency  would  happen  upon  which 
the  liability  of  the  sureties  would  be  fixed  and  determined,  and  a  deliv- 
ery of  the  chattels  would  be  finally  adjudged.  In  the  mean  time  the 
proceedings  had  for  justification  of  the  sureties,  before  judgment  was  en- 
tered, could  be  completed  afterwards,  and  before  judgment  was  obtainedj 
upon  which  the  final  liability  of  the  sureties  depended.  The  failure  of 
the  sureties  to  justify,  and  the  allowance  of  the  undertaking,  was  caused 
by  the  stay  of  proceedings  granted  on  the  order  to  show  cause  why  the 
undertaking  should  not  be  set  aside,  and  the  defendant  was  thus  pre- 
vented from  perfecting  the  undertaking.  The  stay  mentioned  became 
vacated  when  the  motion  was  denied.  If  the  defendant's  undertaking, 
the  perfecting  of  which  had  been  stayed,  was  defective  and  insufficient, 
ample  provision  is  made  for  amending  it,  which  amendments  may  be  al- 
lowed by  the  court  in  furtherance  of  justice.  It  is  not  now  necessary 
to  determine  how  this  should  be  done,  as  it  is  for  the  supreme  court  to 
r^ulate  its  own  practice. 

There  is  no  sufficient  reason  for  setting  the  undertaking  aside,  upon 
the  motion,  because  it  is  not  m  conformity  with  the  provisions  of  the 
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Code.  Such  objection  would  properly  arise  upon  the  application  for  the 
allowance  of  the  undertaking;  and  if,  at  that  time,  the  objections  were 
deemed  valid  by  the  judge,  it  could  be  amended.  The  opinion  of  the 
general  term  mainly  covers  all  the  questions  raised. 

The  order  should  be  affirmed. 

(All  concur,  except  Andrews,  J.,  not  voting.) 


(U7  ni.  88) 

Tucker  v.  People, 
(Supreme  Court  of  lUinois,    May  15, 1886.) 

1.  Bigamy— EviDBKCE— Marriage— Register  op  Marriage  in  Sister  State- 
Inadmissible  UNLESS  Kept  Pursuant  to  Statute.  ^ 

A  register  of  a  marriage,  kept  in  a  sister  state,  by  a  clerk  of  a  court  of  rec- 
ord, or  a  certified  copjr  thereof,  is  inadmissible  to  proye  a  marriage  unless  it 
appears  that  such  register  is  kept  pursuant  to  a  statute. 

8.  Same— General  Admission  Insufficient — Time  and  Place  of  Admitted 
Pact,  Essential. 

A  general  admission  by  a  defendant  on  trial  for  bigamy  that  he  "had  mar- 
ried A.  B. "  is  not  evidence  of  the  time  and  place  of  such  marriage,  and,  in 
the  absence  of  evidence  to  sustain  the  allegations  of  time  and  place  alleged  in 
the  indictment,  will  not  be  sufficient  to  sustain  a  conviction. 

Error  to  Kankakee. 

Per  Curiam.  This  was  an  indictment  for  bigamy,  upon  which  the 
defendant  was  convicted  and  sentenced  to  two  years'  imprisonment  in 
the  penitentiary,  and  to  pay  a  fine  of  $500.  The  indictment  charged 
that  the  defendant,  on  the  fifteenth  day  of  April,  1872,  in  Cook  county, 
Illinois,  married  one  Mary  I.  Bennett,  who  then  became  his  lawful  wife; . 
that  afterwards,  on  the  nineteenth  day  of  September,  1883,  at  St.  Paul, 
in  the  county  of  Ramsey,  in  the  state  of  Minnesota,  he  unlawfully  mar- 
ried one  Mary  E.  Markham,  while  the  defendant  was  yet  the  lawful  hus- 
band of  the  said  Mary  I.  Bennett,  never  having  been  divorced  from  her, 
and  she  being  then  living;  and  that  afterwards  the  defendant  did  unlaw- 
fully cohabit  with  the  said  Mary  E.  Markham  in  the  county  of  Kanka- 
kee, in  this  state.     The  charge  makes  the  ofiense  under  our  statute. 

Proof  was  made  of  the  previous  marriage  to  Mary  I.  Bennett  in  this 
state.  Objection  is  made  that  there  was  not  competent  proof  of  the  mar- 
riage to  Mary  E.  Markham,  in  Minnesota;  or  that  such  m^irriage  was  by 
the  law  of  J^Cnnesota  unlawful.  To  prove  the  alleged  marriage  in  Min- 
nesota there  was  introduced  in  evidence  a  certificate,  under  the  hand 
and  seal  of  the  clerk  of  the  district  court  of  the  Second  judicial  district 
of  the  state  of  Minnesota,  that  there  was  in  such  office  a  certain  record 
of  marriage  license  and  certificate  whereof  the  marriage  license  and  cer- 
tificate is  in  the  words  and  figures  following,  to-wit,  (showing  a  mar- 
riage license,  and  certificate  of  a  clergyman  that  on  the  nineteenth  day  of 
September,  1888,  at  St.  Paul,  in  the  state  of  Minnesota,  he  joined  in 
marriage  the  defendant  and  Mary  E.  Markham.)  There  was  the  accom- 
panying certificate  of  the  judge  that  the  attestation  of  the  clerk  was  in 
due  form.     There  was  no  evidence  whatever  of  any  law  or  usage  of  Min- 
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nesota  upon  the  subject.  We  have  a  statute  making  the  register  of  mar-- 
riages  in  this  state  evidence  of  a  marriage.  It  not  only  does  not  appeal 
that  there  is  any  such  statute  in  Minnesota,  but  it  does  not  appear  that 
by  the  law  of  Minnesota  there  is  any  provision  for  the  keeping  of  a  reg- 
ister of  marriages.  It  is  laid  down  in  1  Greenl.  Ev.  §  484,  that  regis- 
ters of  births  and  marriages  made  pursuant  to  the  statutes  of  any  of  the 
United  States  are  competent  evidence.  It  is  because  of  their  being  made 
by  public  authority,  and  under  the  sanction  of  official  duty,  that  they, 
and  exemplified  copies  of  them,  are  received  in  evidence.  It  does  not 
here  appear  that  the  registry  in  question  was  made  by  any  such  author- 
ity or  sanction;  it  appearing  merely  that  there  were  in  the  clerk's  office 
such  a  marriage  license  and  certificate  of  marriage,  copies  of  which  were 
given*  We  are  inclined  to  hold  there  was  error  in  admitting  the  certif- 
icate of  the  roister  in  evidence. 

It  is  contended  that  the  second  marriage  was  otherwise  proved  by  the 
admission  of  the  defendant.  His  admission,  as  testified  to,  was,  he  said 
he  had  married  Mary  E.  Markham.  This  was  not  evidence  of  the  place 
of  the  marriage, — that  it  was  in  Minnesota,  as  charged  in  the  indictment, 
and  which  charge,  we  think,  made  it  necessary  to  prove  that  the  second 
marriage  was  in  Minnesota.  There  is  a  further  count  in  the  indictment 
alleging  the  second  marriage  to  have  been  in  this  state;  but  the  admis- 
sion equally  fails  to  prove  this  allegation. 

For  the  error  indicated  the  judgment  will  be  reversed,  and  the  cause 
remanded. 


(117  111.  146) 

Devine  v.  Harkness  and  others. 
(Supreme  Court  of  llHnoie,    May  15, 1880.) 

1.  OUARDIAIT  AND  WaRD— GUARDIAW'S  SaLE— AGREEMENT  BY  PURCHASER  WITH 

Others  to  Prevent  Bros  Vitiatbs  Sale. 

An  agreement  by  a  person  intending  to  purchase  at  a  guardian's  sale,  with 
another  party  intending  to  bid  at  such  sale,  to  convey  the  lands  purchased  to 
sucli  bidder  at  a  slight  advance  in  price  If  such  intending  bidder  will  abstain 
from  bidding,  vitiates  the  sale,  and  is  ground  for  setting  it  aside. ^ 

2.  Same — Payment  op  Incumbrances  by  Purchaser— Application  of  Pur- 

chase Money— Wrongful  Purchaser  has  no  Subrogation. 

Where  the  purchaser  at  such  a  sale  pays  part  of  the  amount  of  his  bid  bv 
paying  off  certain  incumbrances  on  the  land,  such  payment  is  a  mere  appli< 
cation  of  the  purchase  mone^  of  the  land;  and  where  the  original  purchase 
is  wrongful;  such  payment  will  not  entitle  the  wrongful  purchaser  to  subro- 
gation to  the  rights  of  the  incumbrancers  as  against  the  ceetuii. 
8.  Same— Purchaser  Liable  for  Use  and  Occupation. 

The  wrongful  purchaser,  who  has  obtained  possession  under  such  a  sale, 
is  liable  to  pay  a  reasonable  sum  for  use  and  occupation. 

Appeal  from  De  Kalb. 

Sheldon,  J.  This  was  a  bill  in  chancery  filed  by  the  appellees,  the 
widow  and  minor  children  and  heirs  of  John  B.  Harkness,  deceased,  to 
set  aside  a  guardian's  sale  of  the  real  estate  belonging  to  said  children. 
The  court  below  decreed  in  favor  of  the  complainants,  and  the  defendant 

<  See  note  at  end  of  case. 
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appealed.  It  appears  that  John  B.  Harkness  died  March  18,  1878,  in- 
testate, seized  of  the  premises  in  question,  an  improved  farni  of  210  acres 
in  De  Kalb  county.  The  widow  was  appointed  guardian  of  the  chil- 
dren, and  was  also  administratrix  of  the  estate  of  her  husband.  Dur* 
ing  the  fall  of  1879,  Mrs.  Harkness  was  endeavoring  to  get  a  purchaser 
for  the  farm,  and  met  the  appellant,  Devine,  when  an  arrangement  was 
made  that  the  farm  should  be  sold  at  public  auction  as  soon  as  an  order 
of  court  could  be  obtained  for  the  purpose;  that  Devine  would  bid  at 
the  sale  $85  per  acre  for  the  land,  and  in  the  mean  time  should  go  into 
possession  of  the  premises.  In  pursuance  of  this  arrangement,  Devine,  in 
October,  1879,  took  possession,  and  did  from  80  to  100  acres  of  fall  plow- 
ing, with  the  understanding  that  if  he  did  not  secure  the  land  he  was  to 
be  paid  for  the  plowing  at  the  rate  of  one  dollar  per  acre.  On  Februfiry 
2,  1880,  the  guardian  filed,  in  the  county  court  of  De  Kalb  county,  her 
petition  for  the  sale  of  the  land.  It  was  subject  to  a  mortgage  for  $5,000, 
bearing  10  per  cent,  interest,  and  to  a  judgment  for  $262.40.  On  Feb- 
ruary 12,  1880,  the  county  court  granted  an  order  of  sale,  authorizing 
the  sale  at  not  less  than  $35  per  acre,  and  out  of  the  proceeds  providing 
for  paying  off  said  mortgage  and  judgment,  and  the  dower  right  of  the 
widow.  The  guardian's  sale  was  had  under  the  order,  March  10, 1880. 
Devine  bid  at  the  sale  $35  per  acre,  and  54  cents  per  acre  in  addition, 
for  interest  from  January  1, 1880,  and  the  land  was  sold  to  him  for  that 
price.  The  widow  made  to  him  a  quitclaim  deed  of  her  interest,  and  he 
received  a  guardian's  deed,  and  paid  off  the  mortgage  and  judgment.  This 
bill  to  set  aside  the  sale  was  filed  April  20,  1880.  The  ground  alleged 
for  setting  aside  the  sale  is  that  one  Varty  was  present  at  the  sale,  intend- 
ing to  bid  for  the  land,  and  Devine  made  an  agreement  with  Varty  to 
the  eflect  that,  if  the  latter  would  refrain  from  bidding,  he  (Devine) 
would  get  the  land  at  the  bid  he  had  agreed  to  make,  and  would  then  • 
convey  the  same  to  Varty  for  $87.50  per  acre,  and  that,  in  pursuance 
of  said  arrangement,  Varty  refrained  firom  bidding,  when  but  for  the  ar- 
rangement he  would  have  bid  as  high  as  $40  per  acre  in  order  to  get  the 
land. 

No  question  is  made  upon  the  legal  effect  of  such  an  agreement  as  af- 
fording sufficient  ground  for  setting  aside  the  sale,  but  it  is  denied  that 
there  was  such  an  agreement  made,  and  it  is  insisted  the  decree  is  not 
sustained  by  the  evidence.  There  is  a  direct  conflict  in  the  testimony  of 
Varty  and  Devine  upon  the  subject.  Varty  testifies  that  some  time  be- 
fore the  sale,  about  two  months,  he  had  a  conversation  with  Devine;  that 
he  told  Devine  he  would  like  to  buy  the  place;  that  Devine  said  he  had 
paid  out  considerable  money  looking  up  the  title,  and  if  he  (Varty)  or 
any  one  else  bought  the  place  at  the  sale,  he  would  lose  what  he  had  paid 
out,  but  said  he  did  not  need  the  place,  but  that  Mrs.  Harkness  wanted 
him  to  make  a  bid  on  it,  and  that,  if  Varty  would  let  him  have  it,  he 
would  let  Varty  have  the  place  by  paying  what  trouble  and  expense  he 
had  been  to;  that  he  (Varty)  was  present  at  thj9  sale;  that  he  came  to 
bid  on  the  place  if  he.  could  not  make  the  arrangement  with  Devine  pre- 
vioudy  talked  of;     He  says:  ..  -      . 
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''On  the  day  of  the  sale  I  saw  Deyine»  and  asked  him,  If  he  got  the  place 
on  bis  bid  of  085  per  acre,  what  he  would  let  me  have  the  place  for.  He 
asked  what  I  would  give.  I  told  him  037.50  per  acre,  and  he  said  I  should 
have  it  for  that.  I  also  told  him  that,  if  I  could  not  make  arrangements 
with  him  as  to  what  I  was  to  have  it  for,  I  should  bid  at  the  sale.  This  was 
prior  to  fixing  the  price  at  which  I  was  to  have  the  place.  ♦  ♦  ♦  I  in- 
tended to  bid  at  the  sale,  and  had  made  up  my  mind  to  bid  as  high  as  040 
per  acre." 

All  this  is  contradicted  by  Devine,  as  respects  the  transaction  with 
him.  There  was  some  corroborative  evidence  as  to  Varty,  which  we 
need  not  particularly  advert  to.  There  appears  a  preponderance  of  evi- 
dence in  favor  of  the  alleged  agreement,  and  we  cannot  say  that  the  de- 
cree, in  the  respect  of  setting  aside  the  sale,  is  not  sustained  by  the  evi- 
depjce. 

Exceptions  are  taken  to  the  account  as  stated  by  the  master.  It  is 
claimed  there  was  error  in  allowing  appellant  only  6  per  cent,  interest 
on  the  amount  of  the  mortgage  indebtedness  he  paid  off,  the  mortgage 
debt  bearing  10  per  cent,  interest;  that  having  paid  the  mortgage  on  the 
land,  bearing  10  per  cent,  interest,  he  should  be  subrogated  to  the  rights 
of  the  holder  of  the  mortgage ;  that  the  setting  aside  of  the  sale  leaves 
appellant  in  the  position  of  a  purchaser  of  the  mortgage  debt  and  se- 
curity. Paying  the  mortgage  debt  to  the  mortgagee  was  no  more  than 
paying  the  amount  of  it  to  the  guardian,  and  was  but  paying  appellant's 
bid  for  the  land.  The  payment  was  one  made  in  wrong,  in  the  carry- 
ing out  of  a  wrongful  purchase,  and  is  no  case  for  the  application  of  the 
equitable  doctrine  of  subrogation. 

The  master  allowed  against  the  appellant  $3.25  per  acre  as  the  yearly 
rental  value  of  the  land  for  six  years.  In  this  we  think  there  was  error. 
Upon  the  evidence  appearing  in  this  record  we  are  of  opinion  that  at  the 
•utmost  three  dollars  per  acre  should  have  been  the  extent  of  the  allow- 
ance for  rent.  For  this  error  the  decree  will  be  reversed  in  respect  of 
the  amount  adjudged  to  be  paid  to  the  appellant,  but  in  all  other  respects 
affirmed,  and  the  cause  will  be  remanded  for  further  proceedings  not  in- 
consistent with  this  opinion. 

NOTE. 

An  anlftwfVil  combination  by  purchasers  at  ft  Jadiclal  sale  (in  this  instance  a  tax  sale) 
not  to  bid  against  each  other,  so  as  to  prevent  competition,  invalidates  the  sale. 
Oumb  V.  Davis,  (Iowa,)  6  N.  W.  Rep.  63.  ' 

Any  agreement  which  has  for  its  object  the  diminution  of  competition  at  a  public 
sale  of  proF>erty,  for  the  purpose  of  procuring  the  same  at  a  price  below  its  value,  is 
void.  Green h.  Pub.  Pol.  183;  citing  Brisbane  v.  Adams,  8  N.  Y.  129:  Gorrothers  ▼. 
Harris,  23  W.  Va.  177;  Cain  v.  CJox,  Id.  694. 

It  is  said  in  Gardiner  v.  Morse,  25  Me.  140,  that  to  aUow  bidders  at  a  public  judicial 
sale  to  buy  ofif  each  other,  which  is  but  a  species  of  bribery,  and  so  to  combine  as  to 
prevent  a  fkir  competition  as  that  a  sale  may  be  rendered  infquitously  fruitless,  cannot 
be  tolerated.  See  Durfee  v.  Moran,  67  Mo.  374 ;  Wooton  y.  Hinkle,  20  Mo.  290 ;  Hook 
v.  Turner,  22  Mo.  333. 

Such  combinations  on  the  part  of  bidders  beinp^  conspiracies  to  defraud  the  yendor 
of  his  riKht  to  haye  a  free,  unrestrained  competition,  any  sale  procured  through  their 
influence  is  void.  Greenh.  Pub.  Pol.  187;  citing  Abbey  y.  Dewey,  25  Pa.  413;  Hamil- 
ton y.  Hamilton,  2  Rich.  Bq.  355 ;  Durfee  y.  Moran,  57  Mo.  374 ;  Grant  v.  Lloyd,  12 
Smedes  &  M.  191;  Newman  y.  Meek,  1  Freem.  Oh.  (Miss.)  441;  Jackson  v.  Ludeling, 
21  Wall.  616;  Jones  y.  Caswell,  3  Johns.  Gas.  29;  Benedict  y.  Gilman,  4  Paige,  68; 
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Brown  ▼.  Lynch,  1  Faige,  147 ;  Easion  ▼.  Mawkinney,  87  Iowa,  001 ;  Martin  ▼.  Eyans, 
2  Rich.  Eq.  368 ;  Weld  ▼.  Lancaster,  66  Me.  453 ;  Fleming  t.  Hutchinson.  36  Iowa,  619 ; 
Underwood  v.  McVeigh,  28  Grat.  409. 


(lU  nL  41) 

Chicago,  R.  I.  &  P.  Ry.  Co.  v.  Londergan,  by  his  Next  Friend. 
{Supreme  Court  of  lUmais.    May  15, 1886.) 

1.  Master  aito  SBBVANT—MAcmNERT— Absolute  Safety  not  Required^ 
Risks  of  Busmsss  Assumed  b7  Ebcplote. 

An  employe  who  engages  in  the  service  of  a  railway  company  in  the  run- 
ning of  its  trains  is  presumed  to  do  so  with  a  knowledge  of  the  dangers  inci- 
dent to  such  service,  and  he  assumes  the  risks  of  its  ordinary  hazards.  An 
employer  is  not  bound  to  furnish  for  his  workmen  the  safest  machinery,  nor 
to  provide  the  best  methods  for  its  operation  in  order  to  save  himself  from 
responsibility  from  accidents  resulting  from  its  use.  If  the  machinery  be  of 
an  ordinary  character,  and  in  souqd  repair,  and  such  as  can  with  reasonable 
care  be  used  without  danger  to  the  employe,  this  is  all  that  is  required.  ^ 

8.  Same— Instruction  as  to  Master's  Duty  and  Liability  for  Default  Mis- 
leading UNLESS  Evidence  Shows  Default. 

An  instruction  stating  the  rule  of  a  master's  duty  to  provide  safe  ma- 
chinery, and  his  liability  for  default  in  the  performance  of  such  duty,  is 
misleading  unless  the  evidence  tends  to  show  that  the  master  has  not  per- 
formed his  duty.  A  failure  to  block  the  Joints  of  a  switch  with  a  new  block- 
ing which  is  still  an  experimental  devise  is  not  a  failure  justifying  such  an 
instruction. 

8.  Trial— Instruction— "Acts  Complained  of  in  This  Case"— Permanent 
Injury  from. 

An  instruction  to  the  Jury  that  the  plainti£E  might  recover  damages  for 
any  permanent  injury  sustained  by  him  if  they  found  from  the  evidence  that 
the  plaintiff  has  sustained  permanent  injury  *^from  the  acts  complained  of  in 
this  case,**  criticised  as  telling  the  jury  that  the  acts  complained  of,  viz.,  a 
failure  to  block  the  joints  of  a  switch,  were  wrongf  uL 
MuLKEY,  0.  J.,  Shops  and  Maoruder,  JJ.,  dissent. 

Appeal  from  appellate  court,  Second  district. 

.  Cbaig,  J.  This  was  an  action  on  the  case,  brought  by  Thomas  Lon- 
dergan against  the  Chicago,  Rock  Island  &  Pacific  Railway  Company, 
to  recover  for  an  injury  received  on  the  eighteenth  day  of  December, 
1883,  resulting  in  the  loss  of  an  arm.  The  declaration  contains  but  one 
count,  in  which  it  is  averred  that  the  defendant  owned  and  operated  a 
railroad  from  Chicago  to  Rock  Island,  through  the  village  of  Bureau 
Junction,  and  also  a  branch  from  Bureau  Junction  to  Peoria;  that  on 
the  eighteenth  day  of  December,  1883,  plaintiflF  was  in  the  employ  of 
the  defendant  as  a  brakeman  on  freight  trains,  and  at  way  stations,  such 
as  Bureau  Junction,  to  assist  in  switching,  coupling,  and  uncoupling 
cars;  and  that  while  so  employed  it  was  the  duty  of  the  defendant,  to 
enable  engines  and  cars  at  said  Bureau  Junction  to  pass  from  one  track 
to  another,  to  provide  a  safe  turn-out,  and  properly  block  the  joints 
thereof,  so  as  to  enable  plaintiff,  and  others  employed  in  like  service,  to 
perform  the  same  with  reasonable  safety.  Yet  the  defendant,  not  regard- 
ing, etc.,  did  not  use  proper  care  and  skill  in  constracting  its  turn-out 
at  said  Bureau  Junction  from  its  main  line  to  said  branch  railroad,  and 
neglected  to  properly  block  the  joints  thereof;  and  the  plaintiff  avers  that, 

^See  note  at  end  of  casd. 
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at  the  date  above  mentioned,  at  said  Bureau  Junction,  while  the  plain- 
tiff was  engaged  in  coupling  or  uncoupling  cars,  and  was  using  due  care 
and  caution,  and  without  notice  of  the  defective  manner  in  which  said 
turn-out  had  been  constructed,  and  the  dangerous  way  in  which  the 
joints  had  been  left,  and  of  which  the  defendant  had  due  notice,  the  foot 
of  the  plaintiff  became  fastened  in  the  joint  of  said  turn-out,  when  a  car 
of  the  defendant  then  in  motion  threw  him  upon  the  track  of  the  rail- 
road, and  the  wheels  of  a  car  of  the  defendant  passed  over  his  left  arm, 
crushing  the  same  so  that  it  had  to  be  amputated,  and  the  plaintiff  was 
thereby  greatly  hurt,  bruised,  and  became  lame  and  disordered,  and  so 
remained  hitherto,  during  all  which  he  suffered  great  pain,  etc. 

It  will  be  observed  that  the  only  u^ligence  upon  which  the  plaintiff 
bases  his  right  of  recovery  against  the  railroad  company  is  that  the  switch 
at  Bureau  Junction  in  which  plaintiff's  foot  was  caught,  was  unblocked. 
It  will  only  be  necessary  to  look  at  the  evidence  introduced  on  the  trial 
for  the  purpose  of  determining  whether  the  instructions  given  for  the 
plaintiff  presented  the  law  to  the  jury  which  should  govern  the  case  as 
made  by  the  testimony.  The  evidence  introduced  in  regard  to  the  use 
of  locks  in  switches  is  not  voluminous.  The  first  witness  called  upon  this 
question  was  the  general  agent  of  the  Chicago,  Burlington  &  Quincy  Rail- 
road at  Peoria.  He  testified  that  the  frogs  and  parts  of  tracks  where  one 
track  diverges  from  another  are  nearly  all  blocked  in  the  company's  yard 
in  Peoria.  Blocks  have  been  in  a  year  or  a  year  and  a  half.  The  same  is 
the  case^in  the  Burlington  road  in  Galesburg  and  Burlington.  Many  of 
the  guards  and  frogs  of  the  Peoria  &  Pekin  Union  are  blocked  in  Peoria. 
The  witness  stated  that  he  had  been  at  Peoria  three  years,  and  no  one 
had  been  injured  in  a  switch  either  before  or  after  the  blocks  were  put 
in.  On  cross-examination  the  witness  testified  that  the  Burlington  road 
has  4,000  miles  of  road,  and  he  did  not  know  whether  the  blocks  add 
to  the  safety  of  the  men  operating  the  road  or  not.  Also,  Brewer,  a 
switchman  in  Peoria  &  Pekin  Union,  testified  that  with  few  exceptions 
that  company  in  Peoria  has  its  switches  blocked.  They  are  put  in  to 
keep  any  one  from  being  caught.  There  is  danger  when  they  are  not 
blocked,  if  a  man  would  get  his  foot  caught,  and  the  cars  were  moving 
towards  him.  By  having  blocks  put  in  it  would  be  pretty  hard  for  a 
man  to  get  his  foot  below  the  ball  of  the  rail.  He  also  states  that  the 
onl}'^  other  road  he  ever  saw  use  blocks  was  the  Burlington.  That  was 
a  different  block.  His  acquaintance  with  blocking  is  limited  to  Peoria 
and  Galesburg.  T.  B.  Burnett,  superintendent  of  the  Peoria  &  Pekin 
Union  Railroad,  testified  that  he  was  using  Holt's  patent  block.  There 
are  other  appliances.  He  has  tried  filling  in  between  the  rails  with  cin- 
ders. That  is  used  in  the  Wabash.  Something  of  that  kind  is  used  on 
many  different  roads,  not  universally.  The  blocking  is  to  keep  men 
from  catching  their  feet  between  the  rails.  There  is  no  absolute  safety. 
It  is  more  safe  than  without  them.  The  necessity  for  something  for  a 
foot-guard  is  known  and  recognized.  As  to  the  practice  of  using  blocks, 
could  not  say.  It  is  not  universal;  not  half  the  roads  use  th^m.  The 
Hart  patent  block  was  first  recommended  to  witness  by  the  defendant* 
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The  defendant  owns  this  patent,  and  uses  it  on  its  road.  James  Redman 
test' tied  that  the  tracks  of  the  defendant  were  blocked  in  Peoria.  S.  L. 
Cunningham,  yard-master  for  the  Burlington  road,  testified  that  the  Bur- 
lington road  used  oak  blocks,  sawed  to  fit  the  rail  or  switch.  The  idea 
was  to  keep  the  men  from  getting  their  feet  in  the  frogs.  The  Peoria  & 
Pekin  Union  use  blocks,  but  of  a  different  kind.  On  cross-examination 
he  stated  the  blocks  were  an  experiment,  and  are  yet.  The  witness  also 
shows  that  no  blocking  was  used  by  the  defendant  at  Bureau  Junction. 

The  foregoing  is  the  substance  of  the  evidence  introduced  in  regard  to 
blocking  frogs  and  switches,  and  upon  the  evidence  thus  presented  the 
court  gave,  for  the  plaintiff,  an  instruction  as  follows: 

''You  are  instructed  by  the  court,  on  the  part  of  the  plaintiff,  that  the  law 
requires  a  railroad  company  to  use  reasonable  and  ordinary  care  and  diligence 
in  providing  and  maintaining  reasonably  safe  structures,  tracks,  side  tracks, 
switches,  turn-outs,  and  other  appliances  required  for  the  reasonable  safety 
of  its  employes;  and  if  it  fails  to  do  so,  and  in  consequence  of  such  failure  on 
its  part  an  injury  happened  to  one  of  its  employes  or  servants  when  in  the 
line  of  his  employment  as  sudh  servant,  and  while  in  the  exercise  of  due  and 
reasonable  care  and  caution,  then  in  such  case  the  railroad  company  would 
be  liable  for  the  injury  or  injuries  thus  received." 

As  an  abstract  proposition  of  law  it  is  not  dai'med  that  this  instruc- 
tion is  incorrect,  but  it  is  contended  that,  under  the  pleadings  and  evi- 
dence in  this  case,  that  the  instruction  was  improper,  and  that  it  could 
do  no  less  than  mislead  the  jury.  The  running  of  trains  on  a  railroad 
is  a  dangerous  service,  and  the  employes  of  a  railroad  company,  engaged 
in  that  service,  are  subject  to  many  hazards  which  are  not  incident  to 
other  departments  of  labor.  An  employe  who  engages  in  the  service  of 
a  railroad  company  in  the  running  of  its  trains  is  presumed  to  do  so 
with  a  knowledge  of  the  dangers  incident  to  such  service,  and  he  assumes 
the  risks  of  its  ordinary  hazards.  An  employer  is  not  bound  to  furnish 
for  his  workmen  the  safest  machinery,  nor  to  provide  tlie  best  methods 
for  its  operation  in  order  to  save  himself  from  responsibility  from  acci- 
dents resulting  from  its  use.  If  the  machinery  be  of  an  ordinary  char- 
acter, and  such  as  can  with  reasonable  care  be  used  without  danger  to 
the  employe,  it  is  all  that  can  be  required  from  the  employer.  Payne 
V.  Reese^  100  Pa.  St.  306.  It  is  also  a  well-settled  proposition  in  this 
and  in  the  courts  of  other  states  that  a  railroad  company  is  not  bound 
to  fiamish  absolutely  safe  machinery  for  its  employes.  The  law  imposes 
upon  the  company  the  obligation  to  use  reasonable  and  ordinary  care 
and  diligence  in  providing  suitable  and  safe  machinery,  tracks  and 
switches,  engines,  etc.,  for  the  use  of  those  engaged  in  its  service.  The 
machinery  and  other  devices  furnished  the  employe  in  operating  the 
road  are  not  required  to  be  the  best  or  of  the  most  improved  kind,  or 
or  to  be  absolutely  safe.  It  is  sufficient  if  the  same  are  reasonably  safe. 
Camp  Point  Manufg  Co.  v.  BaUou,  71  111.  4l8;  Simons  v.  Chicago  &  T. 
R.  Cb.,  110  HI.  340.  The  rule  on  this  subject  is  stated  in  Lake  Shore 
&  M.  S.  Ry.  Co.  V.  McGormick^  74  Ind.  445,  as  follows: 

*'The  master's  obligation  is  not  to  supply  the  servant  toith  absolutely  safe 
machinery,  or  with  any  particular  kind  qf  machinery;  but  his  obligation  is 
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to  use  ordinary  and  reasonable  care  not  to  sabject  the  servant  to  extraordi- 
nary and  unreasonable  danger.  When  a  master  employs  a  servant  to  do  a  par- 
ticular  kind  of  work,  with  a  particular  kind  of  implements  and  machinery,  the 
master  does  not  agree  that  the  implements  and  machinery  are  free  from  dan- 
ger in  their  use,  but  he  agrees  tliat  such  implements  and  machinery ^  to  he 
used  by  such  sei'vant,  are  sound,  and  fit  for  the  purpose  intended,  so  far  as 
ordinary  care  and  prudence  can  discover;  ♦  *  ♦  and  the  servant  agrees 
that  he  will  use  such  implements  with  care  and  prudence.  If,  under  such  cir- 
cumstances, harm  or  injury  come  to  the  servant,  it  must  be  ranked  among 
the  accidents,  the  risk  of  which  the  servant  must  be  deemed  to  have  assumed 
when  he  entered  into  such  service.  *  •  ♦  Neither  companies  nor  indi- 
viduals are  bound,  as  between  themselves  and  tJieir  servants ^  to  discard  and 
throw  away  their  implements  or  machinery,  upon  the  discovery  of  every  new 
invention  which  may  be  thought  or  claimed  to  be  better  than  those  they  Tiave 
inuse;  but  if  they  take  ordinary  care  and  exercise  ordinary  prudence  to  keep 
their  implements  or  machinery  in  sound  repair,  so  that  harm  does  not  result 
to  the  servant  for  want  of  such  sound  condition  of  the  implements  or  machin- 
ery used,  then  such  individuals  or  companies  will  not  be  responsible  to  serv- 
ants for  any  injury  which  may  occur  to  them  in  the  use  of  such  implements 
and  machinery." 

See,  also,  McOinnisY.  Chnada  Sov;thern Bridge  Cb.,  49  Mich.  466;  S.  C. 
13  N.  W.  Rep.  819;  Smith  v.  St.  Louis,  K,  C.  &  N.  Ry.  Co.,  69  Mo.  32. 

Keeping  in  view  the  principles  of  a  law  above  announced ,  which  should 
control  the  responsibility  of  employer  to  employe,  and  the  relation  ex- 
isting between  them,  it  is  quite  apparent  that  the  instruction  complained 
of  was  calculated  to  mislead  the  jury  in  their  deliberations  upon  the  ev- 
idence. It  will  be  observed  that  the  only  n^ligence  charged  in  the  dec- 
laration is  that  the  defendant,  in  constructing  its  turn-out  or  switch, 
had  failed  to  block  the  joints  thereof,  and  the  purpose  of  the  evidence 
introduced  by  the  plaintiff,  in  reiference  to  the  use  of  blocks,  was  to  prove 
this  averment  of  the  declaration.  When,  therefore,  the  court  instructed 
the  juiy,  for  the  plaintiff,  that  the  law  requires  a  railroad  company  to 
use  reasonable  and  ordinary  care  and  diligence  in  providing  and  main- 
taining reasonably  safe  structures,  tracks,  side  tracks,  switches,  turn- 
outs, etc.,  and  if  it  fails  to  do  so,  and  an  injury  happen  in  consequence 
thereof  to  an  employe  in  the  exercise  of  due  and  reasonable  care,  then 
the  railroad  company  would  be  liable,  the  jury  must  have  understood 
from  the  instruction  that  the  railroad  company  was  absolutely  required 
to  use  blocks  in  its  switches  and  turn-outs.  There  was  no  other  negli- 
gence charged  in  the  declaration  to  which  this  instruction  could  refer. 
Had  it  been  proven  that  an  unblocked  switch  or  turn-out  was  unsuita- 
ble or  unsafe,  or  that  defendant  had  not  used  proper  care  and  skill  in 
constructing  its  turn-out  or  switch  at  Bureau  Junction,  a  different  ques- 
tion might  be  presented;  but  such  was  not  the  case.  It  is  apparent 
from  the  evidence  that  unblocked  switches  have  been  in  use  on  the  vari- 
ous railroads  all  over  the  country  for  years,  and  it  is  a  fair  inference 
from  the  evidence  that  the  blocking  of  switches  is  yet  but  an  experiment. 
The  invention  is  yet  in  its  infancy.  At  all  events  the  utmost  that  ckn 
be  claimed  for  the  new  appliance  is  that  where  blocks  are  used  it  may 
be  safer  for  the  employe  than  where  the  switch  is  constructed  according 
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to  the  old  plan.  Conceding  this  to  be  true,  as  we  have  seen  from  the 
anthorities  cited,  the  failure  to  use  the  new  device  does  not  render  the 
company  liable.  It  must  appear,  before  the  defendant  can  be  held  lia- 
ble, that  the  switch  or  turn-out,  as  constructed  and  used,  was  not  rea- 
sonably safe,  or  that  it  was  not  constructed  with  the  usual  care  and  skill. 
An  employer  is  not  required  to  change  his  machinery  in  order  to  apply 
or  adopt  any  newinveniixm.  Whart.  Neg.  213.  The  fact  that  a  few  of 
the  railroads  of  the  country  have  adopted  the  new  device,  or  that  the 
defendant  has  used  it  on  a  part  of  its  road,  is  not  enough  to  establish  its 
utility,  and  establish  negligence  in  every  other  road  that  adheres  to  the 
old  system.  The  old  system  of  constructing  switches  must  be  condemned; 
it  must  appear  that  unblocked  switches  are  unfit  for  the  purpose  for  which 
they  are  constructed.  It  is  not  enough  to  prove  that  in  the  opinion  of 
witnesses,  that  blocked  switches  are  safer  for  the  employe,  as  the  law  does 
not  require  the  employer  to  furnish  absolutely  safe  machinery,  or  the  most 
approved  pattern;  he  is  only  required  to  furnish  that  which  is  shown  to 
be  reasonably  safe  and  proper  for  the  purpose  for  which  it  is  constructed. 
Under  the  facts  as  established  by  the  evidence,  we  think  the  instruction 
was  calculated  to  mislead  the  jury. 

The  second  instruction  given  was  also  calculated  to  mislead.  By  it 
the  jury  was  told  plaintiff  might  recover  damages  for  any  permanent  in- 
jury sustained  by  him  if  they  found  from  the  evidence  that  the  plaintiff 
has  sustained  permanent  injury  from  the  acts  complained  of  in  this  case. 
What  acts  were  complained  of?  Only  the  omission  to  block  the  joints 
of  the  turn-out;  and,  clearly,  it  was  not  the  province  of  the  court  to  tell 
the  jury  that  omission  was  a  wrongful  act.  If  the  jury  understood  the 
instruction  that  way,  as  they  might  well  do,  it  was  obviously  prejudicial 
to  defendant,  and  the  giving  of  it  was  error. 

The  judgment  of  the  appellate  and  circuit  courts  will  be  reversed,  and 
the  cause  remanded. 

MuLKEY,  C.  J.,  Shope  and  Magruder,  JJ.  We  do  not  concur  in  the 
opinion  in  this  case. 

NOTE. 

Respecting  the  risks  assumed  by  a  servant  upon  entering  the  services  of  hia  em" 
ployer,  see  Copper  v.  Louisville,  E.  <fc  St.  L.  R.  Co.,  (Ind.)  2  N.  E.  Rep.  749,  and  note, 
75^768 ;  Pittsburgh,  C.  <fc  St.  L.  Ry.  Co.  v.  Adams,  (Ind.)  6  N.  E.  Rep.  187,  and  note, 
197;  and  Sweeney  v.  Berlin  &  Jones  Envelope  Co..  (N.  Y.)  Id.  358. 

Respecting  the  duty  of  the  master  to  provide  reasonably  suitable  and  safe  machinery 
and  appliances,  and  to  keep  them  in  repair,  see  McGee  v.  Boston  Cordage  Co.,  (Mass.)  1 
N.  E.  Rep.  745,  and  note;  Stringham  v.  Stewart,  (N.  Y.)  3  N.  E.  Rep.  575,  and  note,  678, 
579;  Marsh  v.  Chickering,  (N.  Y.)  5  N.  E.  Rep.  66.  and  note,  58,  59;  Pittsburgh,  C.  <fc  St. 
L.  Ry.  Co.  V  Adams,  (Ind.)  Id.  187,  and  note,  197;  Sweeney  v.  Berlin  <fe  Jones  Envelope 
Co.,  (N.  Y.)  Id.  358 ;  and  Benzing  v.  Steinway,  (N.  Y.)  Id.  449,  and  note,  461. 


Habland  V,  Eastman, 

{Supreme  Court  of  lUinoie.    May  15, 1886.) 

1.  Ejectment — Possession  under  Claim  of  Title — Prima  Facie  Proop  op 
Title. 

Proof  of  possession  of  land  under  claim  of  ownership  is  prima  facie  proof  of 
a  fee-simple  title  in  the  occupant  so  claiming  to  be  owner.  The  plaintiff's  evi- 
dence in  this  case  is  held  to  make  such  a  prirna  facie  case. 
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2.  Ejectment— Demand  of  Pobsesbion  Unnecessaiit  in  Absence  op  Privity. 

A  notice  to  quit,  or  a  demand  of  possession,  which  is  the  same  thing  so  far 

as  it  applies  to  the  action  of  ejectment,  is  never  required  where  there  is  a  want 

of  privity  between  the  parties.    Where  parties  claim  under  independent  hos* 

tile  titles,  notice  to  quit,  or  demand  of  possession,  has  no  application. 

8.  Taxation— Tax  Title— Redemption-Notice  and  Affidavit  for— Change 
OF  Statute— Pending  Cases  Governed  by  New  Law. 

The  amendment  of  1879  to  section  316  of  the  revenue  act.  (1  Starr  &  C.  St. 
c.  120,  par.  218,)  requiring  notice  of  redemption  to  be  given  to  owmtb  or  par- 
ties interested  in  the  land  sold  for  taxes,  to  redeem  the  same,  applied  to  pend- 
ing cases  of  tax  sales.  A  redemption  notice  of  a  previous  tax  sale,  the  notice 
being  made  after  the  amendment  to  the  statute  took  effect,  must  comply  with 
such  amendatory  act,  and  the  affidavit,  under  section  217,  must  recite  facts 
showing  such  compliance. 

4.  Husband  and  Wife  — Deed  by  Married  Woman  —  Recital,  "Formerly 
Wife  of  A.  B.  "—Deed  Sufficient  Prima  Facie. 

A  deed  signed  by  Adaline  B.  Pate,  mentioning  her  as  "having  formerly  been 
wife  of  R.  C.  Pate,"  is  prima  fa^  sufficient  without  joinder  of  husband. 
Burden  is  on  opponent  to  show  that  husband  was  living,  but  a  deed  by  her, 
duly  acknowleaged,  is  sufficient  to  pass  her  title  without  Joinder  of  husband, 
though  living. 

Appeal  from  superior  court.  Cook  county. 

MuLKEY,  C.  J.  On  the  third  day  of  January,  1882,  Henry  B.  East- 
man  commenced  an  action  of  ejectment  in  the  superior  court  of  CJook 
county  against  Charles  K.  Harland,  to  recover  lot  46,  block  47,  School 
Section  addition  to,Chicago.  The  defendant  filed  the  plea  of  "not  guilty,'' 
and  also  a  special  plea,  verified  by  afiSdavit,  allying  that  no  demand 
for  possession  of  the  premises  was  made  by  plaintiff  "at  or  before  the 
beginning  of  the  suit."  There  was  a  trial  upon  the  merits,  resulting  in 
a  judgment  for  the  plaintiff,  which,  on  appeal,  was  reversed  by  this  court 
at  its  September  term,  1883.  See  Harland  v.  Eastman^  107  HI.  535. 
The  cause,  on  being  remanded,  was  tried  again,  resulting  in  a.  second 
judgment  for  plaintiff,  to  reverse  which  the  present  appeal  is  brought. 
The  judgment  below  is  assailed  on  a  number  of  grounds.  It  is  con- 
tended, in  the  first  place,  that  the  evidence  relied  on  by  plaintiff  to 
show  title  in  himself  is  insuflBcient.  We  think  otherwise.  The  evidence 
clearly  shows  he  was  in  possession  of  the  lot,  claiming  it  as  owner, 
as  far  back  as  1855,  and  so  continued  until  the  time  of  bis  death,  in 
1873;  that  his  widow,  Mary  B.  Adams,  who  died  in  1881,  lived  on  the 
premises,  several  years  after  his  death.  The  proof  of  these  facts,  in  the 
absence  of  anything  to  the  contrary,  was  sufficient  to  show  title  in  Ad- 
ams' heirs,  from  whom  plaintiff  deduces  title  through  a  succession  of 
regular  conveyances. 

The  doctrine  is  well  recognized  that  proof  of  possession  of  land,  under 
claim  of  ownership,  is  prima  fade  evidence  of  a  fee-simple  title  in  the  oc- 
cupant so  claiming  to  be  owner.  Barger  v.  HobhSy  67  111.  592;  De  Witt 
V.  Bradbury,  94  111.  446;  Keith  v.  Kdih,  104  111.  397.  It  is  objected, 
however,  that  under  the  special  plea  the  plaintiff  was  bound  to  prove  a 
demand  for  possession  before  suit.  This  position  is  not  tenable.  Un- 
der the  facts  disclosed  by  the  record,  no  such  demand  was  necessary. 
A  notice  to  quit,  or  demand  for  possession,  which  in  law,  so  far  as  this 
action  is  concerned,  means  the  same  thing,  is  never  required  where  there 
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is  a  want  of  privily  between  the  parties  to  the  suit  with  respect  to  the 
premises  sought  to  be  recovered.  In  other  words,  where  the  parties  re- 
spectively daim  tinder  independent  hostile  titles,  the  notice  to  quit,  or 
demand  of  possession,  has  no  application.  Oregg  v.  Van  Phvl,  1  Wall. 
274;  Herrdl  v.  Sizdand,  81  111.  457;  Prentice  v.  ITtbon,  14  LI.  93;  Dmn 
V.  CkymOocky  32  lU.  173;  Adams,  Ejectm.  (4th  Amer.  Ed.)  top  page  140 
et  seq.  Here  the  plaintiff,  as  we  have  just  seen,  claims  through  con- 
veyances from  the  heirs  of  Abraham  B.  Adams,  while  the  defendant 
seeks  to  show  an  outstanding  paramount  title  in  Mary  F.  C.  Bluhm, 
derived  through  a  sale  of  the  premises  for  taxes.  There  was  also  a  fee- 
ble attempt  to  show  an  outstanding  title  in  the  heirs  at  law  of  Mary  B. 
Adams,  but  the  evidence  offered  for  that  purpose  is  so  manifestly  insuf- 
ficient that  it  does  not  admit  of  serious  discussion. 

With  respect  to  the  tax  title  of  Mrs.  Bluhm,  two  objections  are  urged 
against  it:  (1)  That  the  tax  judgment  relied  on  is  for  a  greater  amount 
than  was  due  on  the  lot;  (2)  that  the  affidavit  relied  on  to  show  a  com- 
pliance with  the  provisions  of  section  216  of  the  revenue  act  is  insufficient. 
If  either  of  these  objections  is  well  founded,  it  follows,  as  a  matter  of 
course,  the  tax  deed  is  invalid. 

In  the  view  we  take  of  the  last  objection,  it  is  unnecessary  to  consider 
the  first.  By  the  plain,  unambiguous  provisions  of  the  statute,  every 
purchaser  of  real  estate  at  a  tax  siale,  or  his  assignee,  before  he  is  enti- 
tled to  a  deed,  is  bound  to  show  strict  compliance  with  the  requirements 
of  the  above-mentioned  section.  For  this  purpose  he  is  required,  by 
section  217,  to  make  and  deliver  to  the  officer  authorized  to  execute  a 
deed  for  the  property  purchased  an  affidavit  setting  forth  specifically  the 
facts  relied  on  as  a  compliance  with  the  requirements  of  said  section  217. 
The  provisions  of  these  sections,  which  are  in  part  but  a  repetition  of 
the  constitution  on  the  same  subject,  have  uniformly  been  construed  to 
be  mandatory,  and  their  strict  observance  by  the  purchaser  at  a  tax  sale, 
or  his  assignee,  to  be  a  condition  precedent  to  the  execution  of  the  tax 
deed.  CkappeU  v.  Spire,  106  111.  472;  Smith  v.  Hutchinson,  108  Dl.  662, 
That  such  is  the  proper  construction  of  the  statute  is  not  seriously  con- 
troverted. It  is  also,  in  effect,  conceded  that  the  affidavit  relied  on  does 
not  show  a  compliance  with  the  provisions  of  section  216,  as  amended 
by  the  act  of  1879;  but  it  is  claimed  by  appellant  that  the  affidavit  does 
show  a  compliance  with  the  provisions  of  that  section  as  it  existed  before 
the  amendment. 

It  is  also  further  contended  that,  as  the  tax  judgment  was  rendered 
and  sale  made  in  1878,  the  sufficiency  of  the  affidavits,  notice,  and  other 
proceedings  is  to  be  determined  by  the  law  as  it  existed  before  the  amend- 
ment, although  the  giving  of  the  notice  and  making  of  the  affidavit  oc- 
curred after  the  amendatory  act  of  1879  took  effect.  Section  216,  as 
amended,  requires  the  notice  to  be  given  by  the  purchaser  to  be  served, 
not  only  upon  the  occupant  and  the  party  in  whose  name  the  property 
was  taxed,  as  required  by  that  section  before  amended,  but  aho  upon 
the  aumers  or  parties  interested  therein;  and  if,  upon  diligent  inquiry,  they 
cannot  be  found,  and  are  unknown,  and  have  no  tenant  in  the  actual  pos 
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session  and  occupancy,  then  public  notice  is  to  be  given,  as  in  said  sec- 
tion provided,  to  "the  wnknown  ovmer  or  parties  interested.^  The  affidavits 
in  tliis  case  do  not  show  any  attempt  to  comply  with  this  additional  re- 
quirement of  the  amended  section;  but,  as  already  stated,  the  contention 
is  that  this  case  is  to  be  governed  by  the  law  as  it  stood  before  the  amend- 
ment, and  an  attempt  has  been  made  to  show  that  the  affidavit,  notice, 
etc.,  conform  to  the  requirements  of  that  law.  Without  stopping  to  in- 
quire whether  counsel  has  been  successiul  in  this  attempt,  tthe  question 
is  directly  presented  whether  the  tax  proceeding  now  under  considerar 
tion,  in  so  far  as  any  steps  became  necessary  to  be  taken  after  the  amend- 
*  atory  act  of  1879  went  into  effect,  is  to  be  governed  by  the  old  or  the 
new  law?  If  by  the  latter,  the  tax  title  relied  on  is  confessedly  bad,  and 
it  would  therefore  be  a  useless  task  to  inquire  whether  the  old  law  has 
been  complied  with  or  not. 

It  is  claimed  by  appellant  that  Chrrick  v.  Chamberlain,  97  HI.  620,  is 
a  direct  authority  in  support  of  the  view  that  the  old  law  is  to  govern. 
In  that  case  the  tax  judgment  was  obtained  before  the  present  constitu- 
tion was  adopted,  but  by  reason  of  an  appeal  from  the  judgment  to  this 
court  the  sale  was  not  made  till  afterwards.  The  judgment  was  for  city 
taxes,  and  upon  its  affirmance  by  this  court  the  city  collector  proceeded 
to  sell  under  the  law  as  it  existed  at  the  time  the  judgment  was  suspended 
by  the  appeal.  To  the  tax  title  thus  acquired  it  was  objected  that  the 
sale,  being  made  by  the  city  collector  after  the  new  constitution  went  into 
effect,  was  violative  of  that  provision  of  it  which  requires  all  sales  of 
land  for  delinquent  taxes  or  assessments  to  be  made  by  some  general  of- 
ficer of  the  county  having  the  authority  to  receive  state  and  county  taxes. 
Article  9,  §  4,  Const.  But  it  was  held  that  provision  of  the  constitution 
did  not  apply  to  cases  where  the  judgment  .was  obtained  before  the  adop- 
tion of  the  constitution. 

The  decision  in  the  case  is  rested  upon  the  express  ground  that  the 
first  section  of  the  schedule  to  the  constitution  continued  in  force  the  old 
law  as  to  pending  tax  proceedings,  where  judgments  had  already  been 
obtained  before  the  constitution  was  adopted.  The  analogy  between  that 
and  the  present  case  entirely  fails,  in  this:  that  there  is  no  special  pro- 
vision of  law  taking  the  present  case  out  of  the  operation  of  the  amenda- 
tory act  of  1879.  But,  on  the  contrary,  in  order  to  secure  uniformity 
in  tax  proceedings,  and  to  remove  all  doubt  as  to  what  law  should  be  ap- 
plied in  cases  like  this,  it  is  expressly  provided  by  section  223  of  the 
revenue  act  that  "the  foregoing  six  sections  shall  apply  to  all  sdles  of  real 
estate  for  taxes  heretofore  made,  as  well  as  to  all  sales  for  taxes  and  special 
assessments  hereafter  to  be  made."  The  six  sections  here  meationed,  it 
will  be  observed,  include  sections  216  and  217.  This,  of  course,  is  con- 
clusive of  the  question,  and  it  follows  the  tax  proceeding  under  consider- 
ation is  invalid. 

There  are  other  fatal  objections  to  it,  which  we  will  not  stop  to  con- 
sider. 

The  point  is  also  made  that  the  court  erred  in  admitting  in  evidence 
the  deed  from  Adaline  B.  Pate,  one  of  the  heirs  of  Abram  B.  Adams,  to 
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appellee.  When  oflFered  in  evidence,  it  was  objected  to  "as  incompetent, 
and  because  not  joined  in  by  her  husband."  We  fail  to  discover  any 
evidence  tending  to  show  that  Mrs.  Pate  had  a  husband  at  the  time  of 
the  execution  of  this  deed,  unless  it  can  be  said  the  mere  objection,  un- 
supported by  proof,  affords  such  evidence.  The  only  evidence  we  dis- 
cover on  the  question  is  a  recital  in  the  deed,  wherein  she  is  described  as 
*^havingformerly  been  wife  ofR.  0.  PaJte.^^  The  implication  is  very  clear  that 
she  was  not  his  wife  at  the  time  of  making  the  deed.  But,  outside  of 
this,  we  think  the  deed  was  properly  admitted  in  evidence.  Assuming 
Mrs.  Pate  had  a  living  husband,  the  fee  of  the  land  was  in  her,  and  the 
deed  was  duly  acknowledged  before  an  officer  authorized  to  take  such  ac- 
knowledgments. This  was  sufficient  to  pass  her  title,  whether  the  hus- 
band joined  in  the  deed  or  not.  J5ui€  v.  ifnaifo,  109  111.  652. 
The  judgment  will  be  affirmed. 


ai7  111.  640) 

Brant  v.  Gallup  and  others. 
{Supreme  Court  of  MnoU,    May  16, 1886.) 

APFBAIr— RSHBABme— TlHE  FOB  NOTIOB  AHD  FiLING  PbTITION— RULB  OF  Ck>UBT. 

Under  the  rules  of  the  supreme  court  (of  last  resort)  an  applicant  for  a  re- 
hearing must  'give  notice  within  15  days  after  the  filing  of  the  decision,  and 
file  his  petition  within  30  days  after  the  filing  of  such  decision.  The  facts  in 
this  case— -viz.,  that  one  rehearing  had  already  been  granted  at  the  prayer  of 
the  opposite  party,  on  which  the  judgment,  favorable  to  the  present  appli- 
cant, was  reconsiii^red  and  modified,  and  tibat  applicant  and  his  counsel  did 
not  learn,  until  after  the  expiration  of  the  time,  that  the  rules  of  this  court 
would  admit  of  a  further  petition  for  rehearing— are  not  sujficient  to  Justify 
the  entertainment  of  the  petition  after  time. 

Appeal  from  First  district.     Petition  for  rehearing. 

Per  Curiam.  In  this  case  an  opinion  was  filed,  and  judgment  ren- 
dered reversing  the  judgment  of  the  appellate  court.  At  the  September 
term,  1884,  on  motion  of  the  appellees,  a  rehearing  was  granted.  On  the 
twenty-second  day  of  January,  1885,  an  opinion  was  filed,  receding  from 
the  conclusion  reached  in  the  former  opinion,  and  affirming  thfe  judg- 
ment of  the 'appellate  court,  and  judgment  was  then  entered  accordingly. 
The  March  term,  1885,  of  the  court  passed  without  any  further  step  in 
the  cause  having  been  taken.  At  the  September  term,  1885,  the  ap- 
pellant, Brant,  moved  the  court  for  leave  to  file  his  petition  for  a  rehear- 
ing of  the  case.  The  rule  of  the  court  upon  the  subject  is  that  a  party 
desiring  a  rehearing  shall,  within  15  days  after  the  opinion  is  filed,  give 
notice  to  the  opposite  party  of  his  intention  to  file  a  petition  for  a  re- 
hearing,and  shall,  within  30  days  after  the  filing  of  the  opinion,  file  the 
petition  for  rehearing.  Upon  the  rehearing  granted  on  the  application 
of  the  appellees,  there  having  been  rendered  a  decision  adverse  to  appel- 
lant, he  Would  have  been  entitled  to  file  his  petition  for  a  rehearing  upon 
compliance  with  the  rule  of  court  in  that  regard;  each  party  being  aUowed 
to  petition  for  a  rehearing  where  the  decision  is  against  him,  but  the 
same  party  not  being  allowed  a  second  petition  for  a  rehearing;  but  there 
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was  not  here  a  compliance  with  the  rule.  In  excuse  therefor,  the  affi- 
davits of  appellant  and  his  attorney  are  presented  to  the  effect  that,  im- 
mediately after  the  filing  of  the  last  opinion,  appellant  applied  to  his 
attorney,  and  urged  that  whatever  was  possible  should  be  at  once  done 
to  secure  a  reconsideration  of  the  case,  and  was  then  advised  by  his  at- 
torney that  nothing  further  could  be  done  in  the  case,  and  that  the  last 
opinion  was  a  finality;  that  appellant  believed  as  he  was  thus  advised, 
and  did  not  learn,  until  a  considerable  time  after  the  30  days  prescribed 
by  the  rule  had  elapsed,  and  not  until  after  the  adjournment  of  the  court 
at  its  March  term,  that  a  petition  for  rehearing  could  have  been  filed  in 
his  behalf  to  secure  the  reconsideration  of  the  last  opinion. 

Reference  is  made  to  Chicago  Planiiig-mitl  Ch.  v.  MercharU^  Not.  Bcmk, 
97  HI.  299,  as  in  favor  of  the  motion.  It  appears  there  that  a  rehearing 
was  granted,  without  any  petition  therefor  having  been  filed  in  compli- 
ance with  the  rule.  But  that  was  a  case  where,  by  inadvertence,  the 
judgment  of  this  court  was  made  to  affirm  the  judgment  of  the  court  be- 
low, when  it  was  intended  to  affirm  only  an  order  of  that  court  allowing 
an  amendment  to  the  sheriff's  return  to  the  summons,  and  to  reverse  the 
judgment  of  the  court  below.  At  a  subsequent  term,  upon  having  our 
attention  called  to  the  mistake,  we,  of  our  own  motion,  ordered  a  rehear- 
ing of  the  cause.  That  was  quite  a  different  case  from  this.  There  is 
here  nothing  of  mistake,  or  anything  of  that  kind,  or  any  new  matter 
presented  by  the  petition  for  rehearing  asked  to  be  filed,  but  only  mat- 
ter already  considered  by  this  court  upon  the  former  arguments  in  the 
cause.     In  Blatchford  v.  Newberry,  100  111.  484,  it  was  Baid: 

''We  do  not  undertake  to  say  that  in  no  case  will  this  court,  of  its  own 
motion,  set  aside  a  judgment  at  the  second  term  after  the  same  is  rendered, 
or  grant  a  rehearing.  *  ♦  •  When  the  case  has  been  twice  heard  and 
considered,  and  the  same  result  reached  at  both  hearings,  and  a  judgment 
has  been  rendered,  ♦  *  ♦  public  policy  and  the  stability  of  legal  proceed- 
ings demand  that  such  judgment  should  not,  after  one  entire  term  has  inter- 
vened, be  disturbed  for  no  other  cause  than  that  some  of  the  judges  may  have 
changed  their  views  of  the  law." 

Though  this  was  said  in  reference  to  another  sort  of  case,  where  a 
party  who  had  already  been  granted  a  rehearing  moved  the  court  to  grant 
another  hearing  of  its  own  motion,  we  think  it  may  be  pertinently  re- 
peated here,  upon  this  application  for  a  rehearing  not  under  the  rule  of 
the  court.  It  is  important  there  should  be  a  period  when  litigation 
shall  come  to  an  end,  when  the  judgment  of  the  ultimate  tribunal  may 
be  reposed  upon  as  final  and  secure  from  disturbance. 

We  are  of  opinion  that,  upon  the  case  presented,  there  should  not  be 
granted  leave  to  file  tlie  petition  for  a  rehearing,  and  the  motion  must  be 
denied. 
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Pynchon,  for  Use,  etc. ,  v.  Day  and  others/ 
(Supreme  Court  of  MnoU.    May  15, 1886.) 

1.  Trial  —  PRODtrcnoN  op  Documents  —  Sealing  up  Irrelevant  Portions— 

Affidavit  of  Defendant  ab  to  Rblbvanct,  Sufficient. 

Under  sectioii  9  of  the  evidence  act  on  the  production  of  documents,  (1  Starr 
&  C.  St.  c.  51,  §  9,)  it  is  proper  practice  for  the  court  to  give  the  defendant 
leave  to  seal  up  and  conceal  all  such  parts  of  them  as.^  according  to  his  affi- 
davit, do  not  relate  to  the  matters  in  question.  An  order  in  this  case  confining 
(he  production  of  documents  to  ** entries  of  all  matters  and  transactions  be- 
fyoeen  plaintiff  and  defendants"  is  approved. 

2.  Same— Production  by  Verified  Copy  Sufficient. 

In  this  case  it  appeared  to  the  court  that  all  entries  of  the  defendant's  books, 
pertinent  and  proper  to  be  examined  by  the  plaintiff  were  to  be  found  on  five 
named  pages,  and^that  the  entries  of  said  transactions  were  so  intermingled 
upon  each  page  with  entries  of  transactions  between  the  defendant  and  per- 
sons other  than  the  plaintiff;  and  it  was  ordered  that  the  defendant  be  permitted 
to  present  in  court,  for  the  plaintiff's  use,  in  lieu  of  the  originals,  a  verbdUm 
copy  of  all  entries  of  transactions  between  the  plaintiff  and  defendant,  verified 
by  his  affidavit,  and  compared  by  the  clerk  of  the  court 

Appeal  from  appellate  court,  First  district. 
Tho8.  J.  Sutherland,  for  appellants. 

Sheldon,  J.  This  is  an  appeal  from  a  judgment  of  affirmance,  by 
the  appellate  court  of  the  First  district,  of  a  judgment  of  the  superior 
court  of  Cook  county,  in  favor  of  the  defendants  in  an  action  otassump' 
«&,  brought  by  Pynchon  against  Day  and  another,  for  the  recovery  of 
moneys  placed  in  the  hands  of  the  latter  by  the  former  as  margins  or  se- 
curity in  the  purchase  and  sale  of  stocks  and  bonds  by  the  defendants, 
as  the  agents  and  brokers  of  the  plaintiff.  Two  certain  rulings  of  the 
superior  court  on  motions  made  by  the  plaintiff,  prior  to  the  trial,  for  the 
production  and  examination  of  books,  are  assigned  for  error. 

The  first  motion,  supported  by  affidavit,  was  for  an  order  on  the  defend- 
ants to  produce  before  the  court,  for  the  examination  and  inspection  of  the 
plaintiff  and  his  attorney,  and  that  they  be  allowed  to  inspect  the  same, 
the  books  of  account  kept  by  defendants  during  their  dealings  with  the 
plaintiff,  showing  all  their  dealings  in  stocks  and  bonds  during  that  pe- 
riod, and  the  names  of  the  different  persons  for  whom  defendants  during 
that  period  bought  and  sold  stocks  and  bonds  of  the  kind  claimed  to 
have  been  bought  and  soJd  for  plaintiff,  the  amount  and  kind  thereof, 
and  the  persons  from  and  to  whom  they  were  bought  and  sold.  The  court 
denied  the  motion;  but  of  its  own  motion  made  an  order  that  it  appear-, 
ing  to  the  court  that  aU  the  accounts  relating  to  transactions  between  the 
plaintiff  and  defendants  were  embraced  in  a  journal  and  ledger  of  defend- 
ants, it  was  ordered  that  those  books  be  produced  in  court,  and  placed 
in  the  possession  of  the  derk  of  the  court;  and,  it  further  appearing  that 
all  of  the  ledger  entries  pertinent  and  proper  to  be  examined  by  the  plain- 
tiff were  to  be  found  upon  five  named  pages,  it  was  ordered  that  the  ex- 
amination and  inspection  by  the  plaintiff  be  restricted  to  those  pages,  and 
that  the  defendants  be  at  liberty  to  seal  up  the  remaining  portions  of  the 

1 A  petition  for  rehearing  is  pending  in  this  case. 
v.7N.B.no.l — ^6 
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ledger;  and,  it  appearing  that  the  journal  entries  of  said  transactions  were 
so  intermingled  upon  each  page  with  entries  of  transactions  between  the 
defendants  and  persons  other  than  the  plaintiff,  so  that  an  inspection  of 
those  pages  would  necessarily  expose  such  outside  transactions,  it  was  or- 
dered that  the  defendants  be  permitted  to  present  in  court,  for  the  use 
of  the  plaintiff,  and  in  lieu  of  inspection  of  original  entries,  a  verbatim 
copy  of  all  th^  journal  entries  of  all  matters  and  transactions  between 
plaintiff  and  defendants,  showing  pages  where  entered;  the  copy  to  be  ver- 
ified by  the  affidavit  of  the  defendants,  or  one  of  them,  and  to  be  further 
verified  by  certificate  of  the  clerk  of  the  court,  upon  actual  examination 
and  comparison  with  the  original  entries,  provided  the  plaintiff  or  his  at- 
torney should  so  request.  A  subsequent  motion  was  made  by  the  plain- 
tiff for  an  order  on  the  defendants  to  produce  before  the  court,  for  the  like 
examination  and  inspection  of  plaintiff  and  his  attorney,  and  that  they 
be  allowed  to  inspect  the  same,  all  books  of  account  kept  by  the  defend- 
ants' containing  all  accounts  of  the  purchases  and  sales  of  stocks  like  those 
claimed  to  have  been  bought  and  sold  by  the  defendants,  which  they 
made  through  their  agents,  Lapsley,  Field  &  Co.,  in  New  York,  and  dur- 
ing the  period  of  defendants'  dealings  with  the  plaintiff;  also  all  of  the 
accounts  of  defendants  with  said  firm  of  Lapsley,  Field  &  Co.  This  mo- 
tion the  court  refused  to  grant;  but  of  its  own  motion  did  order  as  fol- 
bws:  That  the  account-book  containing  the  account  of  the  defendants 
with  Lapsley,  Field  &  Co.  having  been  produced  in  court,  and  it  appear- 
ing by  aSidavit,  and  by  an  inspection  of  said  account,  that  it  contains 
items  and  entries  relating  to  transactions  between  the  defendants  and  par- 
ties other  than  the  plaintiff,  and  in  nowise  connected  with  the  transac- 
tions between  plaintiff  and  defendants,  it  was  ordered  that  the  defendants, 
under  the  direction  of  the  derk  of  the  court,  be  at  liberty  to  seal  or  cover 
the  names  of  such  parties  other  than  the  plaintiff,  as  they  appear  in  said 
account,  and  that  thereupon  the  plaintiff  or  his  attorney  have  full  liberty 
to  inspect  said  entire  account,  except  the  names  so  sealed  or  covered,  and 
to  take  copies  thereof. 

The  provision  of  our  statute  is: 

''The  several  courts  shall  have  power,  in  any  action  pending  before  them» 
upon  motion  and  good  and  sufficient  cause  shown,  and  reasonable  notice 
thereof  given,  to  require  the  parties,  or  either  of  them,  to  produce  books  or 
writings  in  their  possession  or  power  which  contain  evidence  pertinent  to 
the  issue." 

There  was  here  full  liberty  given  for  the  examination  and  inspection 
of  all  accounts  pertaining  to  transactions  between  plaintiff  and  the  de- 
fendants; the  refusal  only  being  to  allow  the  examination  and  inspection 
of  the  accounts  which  appellees  kept  with  their  other  customers.  Cer- 
tainly, ordinarily  the  accounts  with  other  persons  would  be  entirely  im- 
material, and  would  not  contain  evidence  pertinent  to  the  i^sue;  but  in 
this  special  case  appellant's  counse]  contends  that  it  would  be  otherwise, 
and, that  appellant's  stock  dealings  with  other  persons  would  be  material 
and  contain  evidence  pertinent  to  the  issue.  An  affidavit  was  sub- 
mitted to  the  effect  that  if  appellees'  books  were  properly  kept,  it  could 
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be  verified  or  disproved  by  them  whether  the  statements  in  the  personal 
account  of  plaintiff  were  true  or  not;  that,  in  order  thereto,  it  would  be 
necessary  to  inspect  appellees'  accounts  with  all  their  customers  during 
the  period  of  appellees'  dealing  with  appellant;  and  that  certain  neces- 
sary facts  should  be  shown  by  the  books,  among  them  being  the  total 
amounts  of  stocks  like  those  bought  and  sold  for  appellant  which  appel- 
lees, on  each  day  during  the  time  of  such  dealing,  bought  and  sold, 
with  names  of  persons  from  and  to  whom  the  same  were  bought  and 
soldf  and  the  numbers  and  amounts  of  the  several  certificates  for  such 
stock.  It  was  made  to  appear  that  the  stocks  in  question,  as  is  the 
usage  with  stock-brokers  in  Chicago,  were  bought  and  sold  by  appellees 
through  their  agents  in  New  York,  on  the  New  York  exchange;  that 
the  books  of  appellees  do  not,  and  the  books  of  stock-brokers  in  Chicago, 
as  customarily  kept,  would  not,  show  some  of  the  said  facts  said  to  be 
needful  for  testing  the  accuracy  of  appellant's  personal  account;  and 
that  they  can  only  be  shown  by  the  books  of  the  New  York  correspond- 
ent. It  seems,  therefore,  that  in  this  case  the  inspection  of  appellees' 
accounts  with  other  persons  would  not  serve  the  purpose  of  determining 
as  to  the  correctness  of  appellant's  account;  and  that  for  the  court  to 
have  gone  further  than  it  did  in  its  ruling,  and  to  the  extent  asked  by 
appellant,  would  have  been  but  a  needless  exposure  of  appellees'  trans- 
actions with  their  other  customers. 

The  court's  action  was  in  conformity  with  the  authorized  practice  in 
respect  of  the  production  of  books  generally.  In  Greenl.  Ev.  §  301,  it 
is  laid  down: 

"And  where  books  are  to  be  produced,  the  defendant  will  have  leave  tO'Seal 
up  and  conceal  all  such  parts  of  them  as,  according  to  his  alfidavit  previously 
made  and  filed,  do  not  relate  to  the  matters  in  question." 

In  Dias  v.  Jl&rk,  2  Paige,  494,  the  court  say; 

"While  the  coarse  of  judicial  investigation  frequently  requires  a  party  to 
produce  parts  of  his  books  in  which  the  adverse  party  has  an  interest,  for  the 
inspection  of  the  latter*  it  may.  frequently  be  of  great  importance  to  the 
former  that  his  accounts  and  transactions  with  other  persons  should  not  be 
exposed  to  the  examination  of  strangers,  and  particularly  of  an  enraged  ad- 
verstiry.  Where  his  books  are  subjected  to  inspection,  it  is  the  uniform 
practice  of  the  court  to  permit  a  party  to  seal  up  those  parts  which  do  not  re- 
late to  the  subject  of  litigation. " 

In  Oerard  v.  Penswick^  1  Swans.  533,  an  agent  had  books  of  account 
which  contained  some  accounts  relating  to  his  agency,  and  others  relat- 
ing to  his  own  private  business,  and  the-  order  was  that  the  defendant 
should  leave  the  books  with  his  clerk  in  court,  sealing  up  those  parts 
which  did  not  ccmcem  the  plaintiff,  and  pledging  himself  by  oath  that 
he  had  sealed  up  those  parts  only. 

We  cannot  say  that  there  was  anything  erroneous  in  the  court's  mode 
of  exercise  of  its  power  in  respect  to  the  production  of  books  for  exam- 
ination and  inspection. 

Upon  the  plaintiff  resting  his  case,  the  court,  on  motion  of  the  defend- 
ants' attorneys,  instructed  the  jury  to  find  a  verdict  for  the  defendants, 
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which  the  jury  did.  This  is  assigned  for  error.  The  evidence  for  the 
plaintiff  was  that  of  the  witness  Day,  one  of  the  defendants,  called  for 
the  plain  tiff,,  who  testified  to  the  amount  received  from  the  plaintiff  as 
$19,166.99.  He  was  followed  by  the  plaintiff,  called  on  his  own  be* 
half,  who  testified  that  of  the  money  he  had  paid  to  defendants  he  had 
received  from  them  $9,011.01;  that  what  they  owed  him,  the  difference 
between  the  amount  paid  them  and  the  amount  received,  was  $10,390.98. 
On  cross-examination  he  stated  that  he  had  advanced  to  the  defendants 
on  stock  transactions  $19,000  and  something;  that  he  had  got  back 
$9,011.01,  so  that  his  losses  were  $10,398;  that  defendants  had  ren- 
dered hina  statements  of  the  purchase  and  sale  of  stocks  as  they  were 
severally  made,  and  monthly  statements  of  account  each  month;  that 
when  the  account  was  finally  closed  there  was  a  balance  shown  to  be  due 
plaintiff  by  defendants'  books  somewhere  about  $2,511.01 ;  that  defend- 
ants gave  him  the  two  checks  shbwn  him,  for  the  payment  of  $2,511.01, 
dated  respectively  October  1,  1881,  arid  October  5, 1881,  to  balance  the 
account,  they  claiming  it  was  all  they  owed  him;  that  the  account  of 
defendants  was  not  before  him  at  the  time.  As  thus  appears,  the  plain- 
tiff stated  that  the  difference  between  what  he  had  advanced  to  the  de- 
fendants and  what  he  had  received  back,  was  his  losses;  that  he  received 
a  statement  of  every  purchase  and  sale  as  it  was  made,  and  a  monthly 
statement  of  account  each  month;  that  at  the  close  of  the  dealing  he  re- 
ceived a  check  as  the  payment  to  him  of  the  balance  of  the  account. 
With  all  this,  as  not  being  correct,  no  complaint  or  sign  of  dissatisfac- 
tion ever  appeared  or  does  now  appear,  the  plaintiff  himself  testifying; 
nor  is  there  the  intimation  of  any  mistake  or  incorrectness.  Surely, 
under  such  circumstances,  the  acceptance  of  the  check  as  the  payment 
of  the  balance  due  upon  the  account  must  be  taken  as  an  adjustment  of 
it.  There  was  not  evidence  tending  to  show  a  cause  of  action.  To  have 
rendered  a  verdict  for  the  plaintiff  for  any  amount  would  have  been  mere 
guess-work.  There  would  have  been  no  evidence  to  base  it  upon.  Any 
verdict  for  the  plaintiff  must  have  been,  on  motion,  instantly  set  aside 
by  the  court,  without  hesitation. 

Some  other  points  have  been  made  by  appellant's  counsel,  which  we 
have  considered,  but  r^ard  as  without  merit. 

Finding  no  error  in  the  record,  the  judgment  of  the  appellate  court 
must  be  affirmed. 


(117  ni.  668) 

WiSNER  and  others  v.  Chamberlin. 

{BwprwM  Court  of  HHnoig.    May  16, 1886.) 

1.  Mortgaob— Foreclosure— Forfeiturb—Declarino  Whole  Debt  Due  for 
Dbfaui/f  ok  Part— Unearned  Interest  on  Purchase  Monet  Recotsr- 

ABLB. 

In  a  foreclosure  of  a  mortgage  under  a  power  to  declare  the  wbole  debt  due. 
for  a  default  on  part,  however  the  rule  may  be  as  to  unearned  interest,  yet 
where  the  mortgage  is  f<MP  purchase  money,  and  several  notes  are  given,  one 
representing  the  cash  price,  and  the  others  representing  10  per  cent,  interest 
thereon,  such  smaller  notes  wiU  be  treated  as  for  part  of  the  purchase  money, 
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and  as  reprcBenting  the  advance  in  price  by  reason  of  the  credit  extended, 
and  they  may  be  forfeited  and  declared  due,  although  their  date  of  payment 
has  not  arrived. 

2.  Same— NoTBS  for  Increased  Credit— Price  Forfeitable,  though  Prin- 
cifaij  be  not. 

So,  where  the  note  representing  the  cash  price  is  made  payable  on  the  pur- 
chasing in  of  an  outstanding  title,  but  the  other  notes,  representing  the  in- 
creased credit  price  or  interest  on  the  purchase  money,  are  payable  absolutely, 
the  latter  may  be  forfeited,  and  foreclosure  had  thereon^  although  the  con- 
dition precedent  to  the  payment  of  the  principal  be  not  performed. 

8.  Statute  of  Limitations— Adverse  Possession  —  Payment  of  Taxes  and 
Color  of  Title  both  Essential— Act  Inapplicable  to  Exempt  Land. 

Under  section  6  of  the  limitations  act,  (2  Starr  &  C.  St.  c.  88,  §  6.)  seven 
years'  possession  under  color  of  title,  accompanied  with  payment  of  taxes,  is 
necessary  to.  bar  other  titles.  Where  land  is  exempted  from  taxation,  the 
statute  has  no  application,  and  a  title  cannot  be  acquired  under  it. 

4.  Taxation— Redemption,  Notice,  and  Affidavit,  Conditions  Precedent.- 

The  notice  and  affidavit  by  a  purchaser  for  taxes  desiring  a  deed,  required 
by  sections  216  and  217  of  the  revenue  act  (2  Starr  &  C.  St.  e.  120,  pars.  218, 
219,)  must  be  made  in  accordance  with  the  statute,  as  conditions  precedent  to 
the  right  to  a  deed. 

5.  Same— Tax  Deed— Notice  for  Redemption— Inaccuracy  in,  as  to  Expira- 

tion OF  Time,  Fatal. 

An  inaccuracy  in  the  notice  by  a  purchaser  that  he  intends  to  apply  for  a 
deed,  and  warning  owners  to  redeem,  as  to  the  time  when  the  period  for  re- 
demption will  expire,  is  fatal,  although  it  be  to  extend  the  time  beyond  the 
statutory  period. 

6.  Same— Tax  Deed  —  Redemption— Affidavit  of  Notice— Inaccuracy  in, 

Fatal. 

The  aflldavit,  by  a  purchaser  for  taxes,  of  his  having  ^ven  due  notice  for 
redemption,  must  show  delivery  of  notice  to  the  persons  in  possession.  An 
affidavit  that  A.  B.  was  in  possession  on  April  19th,  and  that  a  notice  was 
served  on  A.  B.  on  May  20.h,  is  insufficient.  The  possession  may  have  changed 
in  the  interim. 

Scott,  J.,  dissents. 
Error  to  Cook. 

Sheldon,  J.  The  opening  paragraph  of  the  brief  of  counsel  for  plain* 
tiffs  in  error  is  as  follows:  ^^As  no  questions  were  raised  in  the  trial  but 
such  as  called  for  a  decision  on  the  sufficiency  of  the  foreclosure  of  the 
Embree  mortgage,  and  of  the  tax  title,  it  will  not  be  necesssiry  to  dis- 
cuss any  other,  excepting,  perhaps,  laches  and  possessory  titles."  The 
inquiry  before  us,  then,,  is  quite  limited,  and  hardly  even  reaches  to  the 
extent  of  the  sufficiency  of  the  foreclosure  of  the  Embree  mortgage,  as 
that  matter  was  before  us  on  a  former  occasion,  in  the  case  of  Oibbona  v. 
Hoagj  95  111.  45,  where  we  passed  upon  the  question  of  the  validity  of 
the  sale  and  deed  made  by  Joseph  W.  Wiltberger  to  Egbert  W.  Wilt- 
berger  under  the  power  of  sale  in  the  mortgage  from  Jesse  Embree,  and 
of  the  deed  from  Egbert  W.  to  Joseph  W. ,  and  decided  that  they  were 
valid,  and  made  the  better  title  a$)  between  a  subsequent  purchaser  from 
Joseph  W.  Wiltberger  in  1863,  and  one  under  Embree  in  1869.  That 
was  a  like  proceeding  as  the  present,  under  the  burnt  records  act,  for 
the  establishment  of  title  in  the  petitioner  there,  who  claimed  under 
Wiltberger.  We  are  entirely  satisfied  with  the  conclusion  reached  in 
that  case,  and  think  it  must  be  held  decisive  upon  this  point,  unless 
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there  are  difiTerent  fects  shown  in  this  record  which  should  vary  the  de- 
cision. We  do  not  understand  counsel  as  claiming  otherwise,  but  it  is 
insisted  there  are  additional  facts  presented  in  this  case,  which  should 
cause  a  different  determination.  Such  additional  facts  are  a  stipulation 
in  this  case  that  the  $2,400  notes  secured  by  the  Embree  mortgage  were 
given  for  the  interest  upon  the  principal  sum  of  $48,000,  which  was 
represented  by  the  $48,000  note  secured  by  said  Embree  mortgage.  It 
is  said  it  was  assumed  in  the  former  case  that  the  18  $2,400  notes  were 
principal  notes,  and  that  the  foreclosure  was  only  for  those  of  the  $2,400 
notes  then  due,  whereas  it  was  for  the  $48,000  note  as  well;  that,  as  it 
now  appears  the  smaller  notes  were  for  interest  only,  no  interest  could 
be  declared  due  unless  it  yvas  then  earned;  that  the  $48,000  note  could 
not  be  made  due  until  the  title  of  the  minors  to  one<fourth  of  the  land 
had  been  secured  to  Embree;  and  that  so  a  want  of  power  under  the 
mortgage  to  make  the  sale,  that  was  made,  is  apparent. 

The  mortgage  described  all  the  notes  alike,  saying  nothing  of  the 
$2,400  notes  being  for  interest.  The  deed  from  Wiltberger  to  Embree 
showed  a  consideration  of  $94,550.  It  would  seem  that  third  parties 
purchasing  under  the  Wiltberger  title  might  well  rely  upon  the  repre- 
sentations made  in  these  instruments,  as  against  Embree  and  those  claim- 
ing under  him,  and  have  the  right  to  r^ard  the  $2,400  notes  as  princi- 
pal notes.  However  it  might  be  with  strictly  interest  notes,  that  no  in- 
terest could  be  declared  due  unless  it  was  then  earned,  we  do  not  regard 
these  smaller  notes  as  being  for  interest  properly,  but  as  really  install- 
ments of  purchase  money  for  property  bought  on  a  credit.  The  prop- 
erty, as  would  appear  from  all  the  facts  in  evidence,  was  bought  Novem- 
ber 18,  1858,  on  a  credit  of  $48,000,  payable  January  1, 1868,  and  two 
payments  of  $2,400  each  on  January  1  of  each  intervening  year.  The 
smaller  notes  represented  the  difference  between  a  cash  sale  for  $48,000, 
and  a  credit  sale  on  the  time  given,  calculating  the  difference  on  the 
basis  of  10  per  cent,  interest  on  the  $48,000;  and  calling  the  latter  prin- 
cipal, and  the  smaller  notes  interest,  did  not  alter  the  essential  character 
of  the  tmnsaction.  All  the  notes  represented  purchase  money  for  land 
sold  on  a  credit,  and  on  default  in  payment,  for  the  time  specified,  of 
any  of  the  smaller  notes,  we  think,  under  the  mortgage,  all  the  smaller 
notes  might  be  declared  to  be  due.  The  lot  in  question  is  situated  in 
the  N.  }  of  N.  i  of  N.  W.  i  of  section  15,  and  at  the  mortgagee's  sale 
that  40  acres  was  first  sold  for  $16,000.  There  were  18  of  the  $2,400 
notes;  and  if  there  was  right,  as  we  find,  to  declare  them  all  due,  their 
aggregate  amount  was  sufficient  to  authorize  the  sale,  not  only  of  the 
40,  but  of  the  whole  120,  acres.  There  was  no  necessity,  then,  to  de- 
clare the  $48,000  note  due,  or  that  it  should  be  due,  to  warrant  the 
sale. 

Reference  is  made  to  Jones,  Mortg.  §  1178,  in  support  of  the  proposi- 
tion that,  when  the  principal  of  a  mortgage  debt  cannot  be  declared  due 
for  non-payment  of  interest,  there  can  be  no  foreclosure  for  such  non- 
payment. That  rule  surely  cannot  apply  in  such  a  case  as  this,  where 
the  so-called  principal  note  is  given,  with  other  notes,  in  consideration 
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of  land  conveyed,  and  may  not  be  declared  due  because  of  its  being  made 
condition  of  its  payment  that  an  outstanding  title  to  one-fourth  of  the 
land  shall  first  be  gotten  in  for  the  benefit  of  the  mortgagor;  a  title  to 
the  other  three-fourths  being  conveyed,  and  the  other  notes  not  being 
subject  to  such  condition,  but  payable  absolutely,  and  there  being  an 
express  covenant  of  the  mortgagor  that  the  other  notes  may  all  be  declared 
due  upon  default  of  payment  of  any  one  of  them  for  a  certain  time  after 
becoming  due. 

It  is  insisted  that  the  possession  of  the  north  134  feet  of  the  property 
in  question  by  the  South  Park  commissioners,  from  1870  to  1872,  under 
the  deed  thereof  from  Rees,  makes  good  title  in  the  park  commissioners 
under  the  seven-years  limitation  law.  It  is  seven  years'  possession  un- 
der color  of  title,  accompanied  with  the  payment  of  taxes,  which  bars 
title  under  the  limitation  act.  There  was  here  no  payment  of  taxes  on 
the  land  during  the  seven  years;  but  being  park  properjby,  and  as  such 
exempt  from  taxation,  it  is  claimed  that  puch  exemption  is  equivalent 
to  payment  of  taxes.  We  do  not  so  think .  If  the  land  was  exempt  frorn 
taxation,  and  so  there  were  no  taxes  to  pay,  then  this  limitation  act 
could  not  be  made  to  apply  here.  Seven  years'  possession  under  color  of 
title,  without  payment  of  taxes,  wiU  not  bring  a  case  within  the  act. 

Wisner's  tax-title  claim  was  under  a  quitclaim  deed  from  P.  E.  Stan- 
ley, the  holder  of  a  tax  deed  made  to  him  as  assignee  of  two  tax-sale 
certificates  under  two  tax  sales;  one  for  the  seventh  installment  of  the 
South  Park  assessment,  made  September  3,  1879,  of  the  east  one-half  of 
lot  8,  for  $25.49,  to  the  Soutli  Park  commissioners;  and  the  other  for  the 
state  and  county  taxes  of  1878  of  "ex  paskway,  E.  J  lot  8,"  for  $25.16, 
September  8,  1879,  to  D.  G.  Hamilton.  It  is  sufficient  for  the  defeat 
of  the  claim  of  title  under  the  last-named  sale,  for  state  and  county  taxes, 
that  the  notice  of  the  sale  required  to  be  served  upon  the  persons  in  pos- 
session of  the  property  sold,  did  not  truly  state  when  the  time  of  redemp- 
tion would  expire.  The  time  of  redemption  would  expire  September  8, 
1879.  The  notice  stated  that  it  would  expire  on  October  18, 1879.  It 
was  held  in  WUson  v.  McKenna,  52  111.  43,  and  Gage  v.  Bailey^  100  111. 
530,  that  the  misstatement,  in  the  notice,  of  the  expiration  of  the  time 
of  redemption,  would  render  invalid  the  tax  deed.  Section  216  of  the 
revenue  law  makes  it  a  condition  that,  before  the  purchaser  at  a  tax  sale 
shall  receive  a  deed,  he  shall  serve,  or  cause  to  be  served,  a  written  no- 
tice on  every  person  in  possession  of  the  land  or  lot  sold,  three  months 
before  the  expiration  of  the  time  of  redemption,  in  which  notice  he  shall 
state,  among  other  things,  when  he  purchased  the  land  or  lot,  and  when 
the  time  of  redemption  will  expire;  and  there  is  the  further  provision 
that  the  purchaser  must,  before  he  shall  be  entitled  to  a  deed,  make  an 
affidavit  of  having  complied  with  such  condition,  stating  particularly 
the  facts  relied  on  as  showing  such  compliance;  the  affidavit  to  be  deliv- 
ered to  the  person  authorized  by  law  to  make  the  deed,  to  be  filed  and 
entered  of  record  in  the  proper  office.  These  requirements  were  held, 
in  the  case  first  above  cited,  to  be  conditions  precedent  to  the  right  to 
have  a  deed. 
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In  answer  to  the  cases  cited  it  is  said  that  in  both  the  cases  the  date 
given  as  the  expiration  of  the  time  for  redemption  was  earlier  than  that 
allowed  by  the  statute,  and  it  is  supposed  that  must  have  been  the  rea- 
son for  the  holding;  but  that  in  the  present  case  the  date  name*!  as  the 
expiration  of  the  time  of  redemption  was  later  than  that  fixed  by  the 
statute,  giving  the  owner  the  full  statutorj*  time,  and  over  a  month  more, 
for  redemption,  so  that  no  one  t?as  injured  or  misled.  It  is  insisted 
that  this  distinction  between  the  cases  calls  for  a  contrary  decision  here. 
We  do  not  regard  it  as  matter  for  inquiry  whether  or  not  there  has  been 
the  misleading  or  injuring  of  any  one  from  wrongly  stating  in  the  notioe 
when  the  time  of  redemption  will  expire.  The  title  to  be  made  under 
a  tax  deed  is  one  stricti  juris,  and  we  need  look  no  further,  where  there 
has  been  non-compliance  with  what  the  law  makes  a  condition  precedent 
to  the  right  to  have  a  tax  deed.  We  find  there  was  such  a  non-compli- 
ance here,  in  not  stating  in  the  notice  the  right  time  of  the  expiration  of 
the  right  of  redemption,  and  that  that  of  itself  avoids  the  tax  deed.  We 
attach  no  importance  to  the  distinction  in  the  wrong  date  of  the  expira- 
tion of  the  time  of  redemption,  as  being  earlier  or  later  than  that  allowed 
by  the  statute. 

As  to  the  tax  deed  under  the  sale  for  the  seventh  installment  of  the 
South  Park  assessment,  we  deem  it  a  suflBcient  objection  to  the  validity 
of  that  deed  that  the  afiidavit  oi  service  of  notice  of  the  purchase  for 
taxes,  etc.,  fails  of  showing  compliance  with  the  prerequisite  condition 
of  service  of  the  notice  upon  the  person  or  persons  in  the  actual  posses- 
sion or  occupancy  of  the  lot  at  the  time  of  such  service.  The  affidavit 
in  this  respect  is  that  the  lot  described  in  the  notice  was,  on  the  nine- 
teenth day  of  April,  1881,  in  the  actual  possession  of  the  South  Park 
commissioners,  and  that  a  copy  of  the  notice  was  delivered  to  the  South 
Park  commissioners,  May  20,  1881.  The  affidavit  does  not  state  who 
was  in  possession  on  the  last-named  day.  Since  the  nineteenth  of 'April, 
preceding,  the  possession  may  have  changed,  and  the  affidavit  should 
have  shown  service  of  the  notice  upon  the  person  or  persons  in  actual 
possession  at  the  time  the  notice  was  served.  It  is  not  sufficient,  as  is 
urged,  that  other  evidence  in  the  case  shows  the  park  commissioners  were 
in  possession  at  that  time.  The  statute  is  express^  that  the  purchaser 
or  his  assignee,  by  himself  or  agent,  shall  make  an  affidavit  of  having 
complied  with  the  provisions  of  the  section,  stating  particularly  the  facts 
relied  on  as  showing  such  compliance  before  he  shall  be  entitled  to  a 
deed.  Such  affidavit  was  not  made,  and  the  purchaser  had  no  rigbt  to 
a  deed.  We  cannot  go  so  far,  to  sustain  a  tax  title,  as  to  dispense  with 
a  condition  precedent  to  it. 

We  find  no  foundation  in  the  facts  of  the  case  for  any  imputation  of 
laches  to  the  defendant  in  error  which  should  affect  her  title  to  relief. 
The  decree  of  the  circuit  court  should  be  affirmed. 

SooTT,  J.     I  do  not  concur  in  this  opinion. 
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016  111.  W3) 

GoBMLEY  and  another  1?.  Uthb. 

(Supreme  Court  of  lUi'noie.    May  15,  1886.) 

Public  Lands— Swamp  Lands — Grant  of  Unsold  Lands  to  State— Prior  En- 
try OP  BotTNTT  Warrant  Pbevails. 

As  between  a  title  founded  on  a  patent  of  the  state  of  Illinois,  resting  on 
the  grant,  by  the  United  States  government  to  the  state,  of  all  unsold  swamp 
lands,  (September  28, 1850.)  and  a  prior  location  of  a  United  States  bounty 
warrant  on  those  same  lands,  followed  by  a  United  States  patent  subsequent  to 
the  date  of  the  swamp-land  ^ant,  the  title  based  on  the  bounty  warrant  will . 
prevail.  ''Unsold'*  will  not,  m  such  case,  be  techically  construed  to  apply  to 
everything  not  sold  for  money. 

Error  to  Birst  distriot. 

MyLKEY,  C.  J.  Gertrude  Uthe,  the  defendant  in  error,  recovered  a 
judgment  in  the  circuit  court  of  dook  county  against  Michael  Gormley 
and  Morton  Culver,  plaintiff  in  error,  for  $7 ,039.  A  remittUvar  of  $39  was 
subsequently  entered,  reducing  the  judgment  to  $7,000,  which  was  af- 
firmed on  error  by  the  appellate  court  for  the  First  district.  The  action 
below  was  assumpgit;  the  plaintiff  counting  upon  11  promissory  notes 
given  by  the  defendants  to  the  plaintiff  for  a  certain  quarter  sectioji  of 
land  near  Chicago,  which  the  plaintiff  conveyed  to  them  with  the  usual 
.covenants  of  warranty.  To  the  declaration,  which  was  in  the  usual  form, 
the  defendants  pleaded  (1)  ww  asaumpeit;  (2)  total  failure  of  considera- 
tion; (8)  set-off.  Issues  of  fact  were  joined  on  these  pleas,  and.  tried  be- 
fore the  court  and  a  jury,  with  the  result  stated.  The  lower  courts,  to 
reach  the  conclusion  they  did,  must  have  found  that  the  defendant  made 
the  notes  as  charged  in  the  declaration;  that  ihere  was  no  failure  of  the 
consideration  for  which  they  were  given,  and  also  that  the  plaintiff  was 
not  indebted  to  the  defendants  by  way  of  setoff.  So  far,  therefore,  as 
tj^e  case  depends  upon  these  findings  of  the  lower  courts,  plaintiffs  in 
ercoir  clearly  can  have  no  relief  here.  The  controlling  question  in  the 
trial  court  was  whether  the  title  to  the  land  in  question  was  in  the  de- 
fendant at  the  time  of  her  conveyance  to  plaintiffs  in  error. 

The  plaintiff,  on  the  trial,  made  out  sl  prima  facie  case  by  putting  in 
evidence  the  II  notes  sued  on,  and  thereupon  rested.  The  defendants 
then  proved  the  notes  were  given  to  secure  the  purchase  money  for  the 
quarter  section  of  land  in  question,  and  that  contemporaneously  with 
their  execution,  and  as  part  of  the  same  transaction,  the  plaintiff  con- 
veyed the  land  to  the  defendants  by  general  warranty  deed.  It  was 
further  shown  that  said  land  is  swamp  land,  and  was  so,  on  the  twenty- 
eighth  of  September,  1850,  when  the  act  of  congress  granting  the  unsdd 
swamp  and  overflowed  lands  to  the  state  was  passed.  The  act  itself  was 
also  put  in  evidence,  together  with  an  exemplified  copy  of  the  patent  from 
the  United  States  for  the  land,  issued  on  th^  tenth  of  February,  1851,  to 
Christopher  F.  Uthe,  the  Neither  of  the  plaintiff,  and  through  whom  she 
derives  title.  Tho  defendants  then  rested.  .Upon  this  showing,,  grant 
to  the  state  being  anterior  to  the  issuing  of  the  patent,  the  title  to  the 
land  appeared  to  be  in  the  state.     To  meet  the  pmia  facie  defense  thus 
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made  the  plaintiff  then  proved,  by  an  exemplified  copy  of  so  much  of 
the  records  of  the  land-office  as  relates  to  the  location  of  military  bounty 
land-warrant  No.  37,714,  that  the  same  was  on  the  tenth  day  of  July, 
1850,  duly  located  by  the  said  Christopher  F.  Uthe  on  said  quarter  sec- 
tion of  land,  in  pursuance  of  which  the  patent  of  the  tenth  of  Februajy , 
1861,  was  issued  to  him,  as  above  shown. 

This  being  all  the  evidence,  the  court  on  the  trial  refused  to  instruct 
the  jury,  at  the  instance  of  the  defendants,  that  if  they  found  the  facts 
£^s  above  set  forth  the  law  was  with  the  defendants,  and  that  they  should 
find  accordingly.  The  ruling  of  the  court  in  this  respect  presents  the 
only  question  necessary  to  be  considered.  As  the  grant  b^r  congress  ex- 
tends to  all  swamp  and  overflowed  lands  in  the  state  remaining  "wTisoZd" 
at.  the  time  of  the  passage  of  the  act,  it  is  contended  by  plaintiffs  in  er- 
Jror  that,  notwithstanding  the  location  of  the  warrant  by  Uthe  upon  the 
land,  the  title  thereto  nevertheless  passed  to  the  state  under  the  grant, 
and  that,  therefore,  Uthe  took  nothing  by  his  patent.  This  contention 
is  founded  upon  the  technical  doctrine  that,  where  land  or  other  prop- 
erty is  bargained  and  disposed  of  for  a  consideration  other  than  money , 
the  transaction,  in  contemplation  of  law,  is  not  a  «afo,  but  a  mere  barter 
or  exchange.  This  we  concede  to  be  the  general  doctrine  on  the  sub- 
ject. But  it  does  not  necessarily  follow  that  in  construing  the  word 
"  sale"  or  "sold  "  where  it  occurs  in  a  statute,  that  it  may  not  be  used  in 
a  different  sense,  or  have  a  more  extended  meaning.  In  giving  a  con- 
struction to  words  in  a  statute  many  things  are  to  be  kept  in  view, 
siuch  as  the  object  or  purposes  of  the  act,  the  connection  in  which  they 
are  used  and  the  consequences  that  will  probably  result  from  the  pro- 
posed bonstniction.  Influenced  by  these  considerations,  the  same  word 
may  mean  one  thing  in  one  statute,  and  a  different  thing  in  another. 
In  one  epactment  the  ordinary  meaning  of  a  word  may  be  enlarged;  in 
ajioth^r,  contracted.  In  the  present  case  we  do  not  think  the  word 
'^'^Id,"  occurring  in  the  first  section  of  the  act  in  question,  is  used  in  its 
stHctly  technical  sense,  as  claimed;  but  in  a  more  extended  sense  of  the 
term,  so  as  to  exclude  from  the  operation  of  the  grant  all  lands  which  the 
'  United  States  hdd  by  any  valid  agreement  already  disposed  of  at  the 
tipie  the  act  took  effect,  whether  technically  a  sale  or  not.  The  location 
.of  tfa6  warrant  was  authorized  bylaw,  and,  when  made,  was  a  valid  act, 
'mutually  binding  upon  the  government  as  well  as  the  party  making  it. 
tt  is,  unreasonable  to  suppose,  therefore,  that  congress,  in  making  the 
j^raiit  of  swamp  lands  to  the  state,  could  have  intended,  even  conceding 
jt'haci  ^he  power  to  do  so,  to  defeat  and  abrogate  by  mere  legislative  en- 
ictnjient'  all  entries  of  land  by  military  bounty  warrants  for  which  pat- 
eiitS  had  liot  been  issued  at  the  time  of  the  passage  of  the  act.  But  if 
*  <j6idn$el  fo*r  plaintiffs  in  error  is  Correct  in  his  reasoning,  it  is  not  readily 

feirceiVed  how  the  issuing  of  a  patent  would  have  helped  the  matter;  for 
6  mere  issuing  .'of  the.  patent  could  not  have  changed  the  character  of 
'  ie\consideration  paid  for  the  land,  arid,  according  to  the  technical 


ibri^-l^w  I'ulc!  there  din  be  ho  sale  in  any  case  where  the  consldertt- 


'^'ttb'n  liilnytfiing  other  thah  'inon^y. 
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The  case  of  State,  «fc.,  v.  McFhrlcmd^  110  U,  S.  471,  S.  C.  4  Sup. 
Ct.  Rep.  210,  cited  by  counsel^  we  do  not  r^ard  as  in  conflict  with 
the  view  here  taken.  The  court  in  that  case  construed  the  word 
"sale,"  as  it  occurred  in  the  statute  then  under  consideration,  according 
to  its  strict  technical  signification,  and  we  fully  concur  in  the  conclusion 
reached.  The  context  and  presumed  intention  of  congress,  under  all 
the  circumstances,  we  think  demanded  that  construction.  That  case,  so 
far  from  being  in  conflict  with  the  view  here  taken,  well  illustrates  what 
we  have  said  in  this. 

It  is  also  objected  that  the  court  erred  in  admitting  in  evidence  the 
exemplified  copy  of  the  land-office  record  showing  the  location  of  the 
land-warrant  in  question.  There  is  no  force  in  this  objection.  1  Greenl. 
Ev.  §  485. 

It  follows  from  what  we  have  said  the  defense  in  the  case  was  not 
made  out,  and  the  judgment  will  therefore  be  affirmed. 


(U7  III.  54S) 

Heinsek  v.  Lamb. 
(Supreme  Oawrt  of  lUinoie.    May  16, 1886.) 

1.  ExosFnoKS— Bill  op  Excbptions— Amisndubnt  bt  Trial  Oottblt  dubhto 

Term,  without  Notiob,  Pbofsb— After  Tbbm,  Notice  and  Order  Neces- 
sary. 

When  a  bUl  of  exceptions  is  executed  and  filed  daring  term,  the  trial  judge 
may  amend  it,  during  such  term  of  his  court,  to  conform  to  the  facts,  without 
notice;  but  after  the  expiration  of  the  term  he  loses  all  power  .to  change  it  on 
his  own  motion,  or  on  mere  suggestion.  Amendments  to  the  bill  may  still  be 
made  at  a  subsequent  term,  but  only  on  notice,  motion,  and  order  in  open 
court. 

2.  Byidbncb— Burnt  Rboord  Act—Abstract  Made  before  Fire,  in  Course 

OF  Business,  Held  Evidence  of  Title. 

The  present  case  is  held  to  be  a  proper  one,  under  section  24  of  the  burnt 
record  act  of  April  9, 1872,  (2  Starr  &  C.  St.  e,  116,  par.  29,)  for  the  admission 
of  an  abstract  made  in  course  of  business  prior  to  tne  destruction  of  the  rec- 
ords;  and  the  abstract  offered  in  this  case  is  held  to  be  such  an  abstract. 

8  Bake— Abstract  in  Evidence  —  Method  of  Makino  Abstract— Abstraot 
Made  from  Minutes  Taken  from  Record  Held  an  Original  and  not  a 
Copy. 

An  abstract  made  by  the  clerks  of  a  firm  enraged  in  the  business  of  making 
abstracts  from  minutes  taken  from  the  reooras  themselves,  and  signed  by  the 
firm,  all  in  the  course  of  the  business  of  making  an  abstract,  is  held  an  origi- 
nal abstract,  and  not  a  copy. 

4.  Same— Abstract  Defined. 

An  abstract  of  title  is  a  summary  or  epitome  of  facts  relied  on  as  evidence 
of  title.  It  must  contain  notes  of  all  conveyances,  transfers,  or  other  facts 
relied  on  as  evidences  of  the  claimant's  title,  together  with  all  such  facts  ap- 
pearing of  record  as  may  impair  it. 

6.  Same— ABSTRAcrr  Offered  in  Evidence  in  Part— Opponent  mat  Intro- 
duce Remainder. 

Where  a  party,  relying  on  an  abstract  of  title  as  evidence  of  his  title,  intro- 
duces such  portions  thereof  as  he  deems  relevant,  he  is  not  obliged  to  intro* 
duce  the  whole  of  the  abstract;  but  the  opposing  party  may  offer  the  remain- 
der of  the  document  in  evidence. 

0.  Same  — Abbtract  of  Deed  Recorded,  Though  not  Entitlbd  to  Record; 
Admissible. 

The  abstract  of  a  deed  recorded,  though  not  entitled  to  record  by  rea86B 
of  defective  acknowledgment,  may  be  introduced  in  evidence,  and  relied  on  in 
prQOtf  of  ti^e. 
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7.  AppBAii— Objections  Heard  Above,  Only  When  Raised  Below. 

An  objection  to  the  proceedings -in  the  trial  court  cannot  be  raised  for  the 
first  time  in  the  court  of  appeal. 

8.  Trial— Directing  Verdict  for  Plaintiff  Sustained. 

Where  there  is  no  evidence  to  controvert  that  of  the  plaintiff,  and  the  trial 
court  is  of  opinion  that  the  plaintiff's  evidence  tends  to  prove  every  ma- 
terial point  of  the  plaintiff's  case,  it  is  proper  for  such  court  to  direct  a  ver- 
dict for  the  plaintiff. 

Appeal  from  Cook. 

MuLKEY,  C.  J.  On  the  eighteenth  of  September,  1883,  Augustus 
Lamb  brought  an  action  of  ejectment,  in  the  circuit  court  of  Cook 
county,  against  Nicholas  Heinsen,  for  the  recovery  of  lot  9,  block  63, 
in  South  Chicago,  being  a  subdivision  by  the  Calumet  &  Chicago  Canal 
<fe  Dock  Company,  of  the  E.  J  of  the  W.  }  and  part  of  the  E.  fractional 
}  of  section  6,  township  37  N.,  range  15  N.  of  Indian  boundary  line, 
and  that  part  of  fractional  section  6,  township  37  N.,  range  15  S.  oif 
Indian  boundary  line,  lying  north  of  the  Michigan  Southern  Railroad, 
and  fractional  section  5,  township  37  N.,  range  16  N.  of  the  Indian 
boundary  line, — all  in  sections  5  and  6,  township  37  N.,  range  15  E.  of 
third  P.  M.  The  suit  was  subsequently  dismissed,  on  the  plaintiffs  own 
motion,  as  to  all  the  premises  except  a  small  part  in  the  actual  posses- 
sion of  the  defendant,  which  is  described  in  the  record  by  metes  and 
bounds.  The  cause  was  heard  in  January,  1886,  before  the  court  and 
a  jury,  resulting  in  a  verdict  and  judgment  for  the  plaintiff.  The  de-. 
feudant  took  an  appeal  from  the  judgment  to  this  court,  and  the  cause 
was  submitted  at  its  March  term,  1886.  Upon  filing  the  record  here, 
appellee  first  discovered,  as  he  claims,  that  certain  important  facts,  ma- 
terially affecting  some  of  the  questions  raised  by  appellant,  had  been 
omitted  in  making  up  the  bill  of  exceptions.  He  thereupon  called  the 
attention  of  appellant's  counsel  to  the  matter,  and  requested  him  to  con- 
sent to  an  amendment  of  the  record  so  as  to  make  it  truly  represent  the 
facts  as  they  occurred.  On  failing  to  obtain  such  consent,  appellee's 
comisel  thereupon  served  appellant's  attorney  with  a  written  notice  that 
he  would,  "on  Saturday,  the  twentieth  day  of  March,  1886,  at  10  a.  m., 
or  as  soon  thereafter  as  counsel  could  be  heard,  appear  in  open  court, 
before  the  judge  who  tried  the  cause,"  and  move  the  court  to  amend  the 
bill  of  exceptions  in  the  respect  indicated.  The  motion  was  entered  and 
allowed  by  the  court  in  pursuance  of  the  notice,  and  the  bill  of  excep- 
tions amended  accordingly.  Upon  filing  in  this  court  a  certified  copy 
of  the  t|,mendment,  the  appellant  entered  a  motion  to  strike  it  from  tiie 
files,  which  was  reserved  for  the  hearing. 

As  the  question  raised  by  this  motion  is  of  a  preliminary  character, 
it  will  be  first  disposed  of.  When  a'  bill  of  exceptions  is  once  signed  and 
sealed  by  the  judge  who  tried  the  cause,  and  is  properly  filed  in  court,  it 
becomes  a  part  of  the  record  of  the  case  to  which  it  relates,  and  it  stands 
precisely  upon  the  same  footing  of  any  other  record.  If  the  bill  of  ex- 
ceptions is  executed  and  filed  during  term.tii»e,  it  may  be  amended  at 
any  time  before  the  term  expires,  without  notice.     During  the  term  time 
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the  presiding  judge  who  signed  it  may  make  any  changes  or  alterations 
in  it  which  he  thinks  necessary  to  make  it  accord  with  the  facts;  but' 
after  the  term  expires  he  loses  ail  power  to  alter  or  change  it  on  his  own 
motion  or  mere  suggestion.  In  case  of  amendments  of  this  kind  during 
the  terra  the  proper  practice  is  to  call  attention  of  counsel  to  the  fact. 
But  where  a  bill  of  exceptions,  through  inadvertence  or  mistake,  has 
been  so  made  up  as  to  not  fairly  and  truly  represent  what  actually  trans- 
pired in  court,  it  may,  upon  due  notice,  be  amended  by  order  of  the 
court  at  a  subsequent  term,  as  was  done  in  this  case,  so  as  to  make  it 
conform  to  the  real  &cts.  That  a  bill  of  exceptions  may  be  thus  amended , 
has  been  expressly  held  by  this  court.  Ooodrich  v.  OUy  of  Minonk^  62 
ni.  121;  Newman  v.  Ravenacrqftj  67  111.  496.  The  motion  to  strike  the 
transcript  of  the  amended  record  from  the  files  must  be  denied. 

The  appellee  derives  title  to  the  property  in  dispute  through  a  short 
and  direct  chain  of  conveyances  from  the  Calumet  &  Chicago  Canal  & 
Dock  Company.  So  &r  as  this  branch  of  the  case  is  concerned,  there  is 
little  or  no  difficulty.  That  company  claimed  title  through  numerous 
mesne  conveyances  from  Samuel  C.  George,  the  patentee  of  the  land. 
The  records  of  the  latter  conveyances  were  all  burned  in  the  great  fire  at 
Chicago  in  1871,  and  many  of  the  conveyances  themselves  were  either 
lost  or  destroyed,  so  that  they  could  not  be  produced  on  the  trial.  Un- 
der these  circumstances  the  plaintiff,  in  order  to  prove  the  contents  of 
the  lost  or  destroyed  deeds,  was  compelled  to  rely  on  an  abstract  of  title 
which  had  been  prepared  and  delivered  in  due  course  of  business,  before 
the  destruction  of  the  records.  The  chief  controversy  in  this  case  re- 
lates to  the  admissibility  of  this  abstract  in  evidence  for  the  purpose 
stated.  It  would  be  almost  an  endless  task  to  follow  counsel,  in  his 
very  elaborate  argument,  for  the  purpose  of  replying  in  detail  to  the  nu- 
merous objections  urged  against  iJie  title  of  appellee  as  presented  by  the 
record,  and  we  shall  not  attempt  to  do  so.  Many  of  them  are  mani- 
festly without  force,  and  some  of  them  are  based  upon  an  assumed  state 
of  facis  of  which  the  record  affords  no  evidence;  and,  if  not  noticed  in 
the  present  discussion,  counsel  wUl  understand  it  is  because  they  are  re- 
garded as  belonging  to  one  or  the  other  of  these  classes.  Assuming  the 
contents  of  the  lost  or  destroyed  deeds  in  plaintiff's  chain  of  title  to  be 
sufficiently  established  by  the  abstract  of  title  used  for  that  purpose, 
there  ia  but  little,  if  any,  reason  to  doubt  that  the  verdict  and  judgment 
in  the  case  were  warranted  by  the  evidence;  and  as  appellant  has  not 
shown,  or  even  attempted  to  show,  title  in  himself,  or  in  any  one  dse,  it 
is  only  necessary  to  consider  the. more  important  objections  urged  against 
the  appellee's  title. 

The  first  question  to  be  considered^  and  by  far  the  most  important  one 
in  the  case,  is  whether  the  abstract  was  made  out  in  such  manner  and 
under  such  circumstances  as  to  warrant  its  admission  in  evidence.  The 
conditicHis  upon  which  such  an  instrument,  or  any. part, thereof,  may  be 
admitted  in  evidence,  are  prescribed  by  statute  with  great  particularity; 
henoe  there  is  no  occasion  for  considering.. the  question  £com  a  ccmmon- 
law  aspect.     By  section  29,  c,  116,  Rev.  St.,  it  is  provided  that  "when- 
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ever,  upon  the  trial  of  any  suit  or  proceeding  which  is  now  or  hereafter 
may  be  pending  in  any  court  in  this  state,  any  party  to  such  suit  or  pro- 
ceeding, or  his  agent  or  his  attcmey  in  his  behalf,  shall  oraUy^  iix  court, 
or  by  affidavit  to  be  filed  in  such  case,  testify  and  state  under  oath  that 
the  originals  of  said  deeds,  or  other  instruments  in  writing,  or  records  of 
any  court  relating  to  any  lands,  the  title  or  any  interest  therein  being  in 
controversy  in  such  suit  or  proceeding,  are  lost  or  destroyed,  or  not 
within  the  power  of  the  party  to  produce  the  same,  and  that  the  records 
thereof  are  destroyed  by  fire  or  otherwise,  it  shall  be  lawful  for  any  siach 
party  to  offer y  and  the  court  shaU  receive^  as  evidence^  any  abstract  of  tide  made 
in  the  ordinary  course  of  business,  prior  to  such  loss  or  destruction,  show- 
ing the  title  of  such  land,  or  any  part  of  the  tide  of  such  land,  that  may 
have  been  delivered  to  the  owners  or  purchasers  or  other  parties  inter- 
ested in  the  land,  the  tide,  or  any  part  of  the  title,  of  which  is  shown  by  such 
abstract  of  tHk.^^ 

The  abstract  in  question  was  made  in  1869,  and  bears  date  July  15 
of  that  year.  It  was  prepared  in  the  office  and  by  the  clerks  of  Jones 
&  Sellers,  well-known  abstracters  doing  business  in  Chicago  at  that  time. 
The  abstract,  or  at  least  so  much  of  it  as  was  put  in  evidence,  was  pre- 
pared for  and  delivered  to  Elliot  Anthony  in  due  course  of  business;  he 
at  the  time  having  an  interest  in  the  tract  of  land  of  which  that  now  in 
controversy  was  a  part.  This  is  positively  sworn  to  by  him.  It  is  also 
shown  by  the  testimony  of  others  that  Jones  &  Sellers  were  doing  a  reg- 
ular abstract  business  in  the  city  for  years  before  and  after  this  abstract 
was  made.  This  evidence,  we  think,  was  sufiicient  to  warrant  the  ad- 
mission of  so  much  of  it  as  related  to  the  lost  or  destroyed  deeds  in  the 
plaintiff's  chain  of  title,  upon  satisfactorily  showing  their  loss,  destruc- 
tion, or  plaintiff's  inability  to  produce  them,  as  required  by  the  section 
of  the  statute  above  cited.  This  we  think  was  done.  Indeed,  no  com- 
plaint is  made  on  this  ground.  The  admission  of  the  abstract  is  assailed 
mainly  on  the  ground  that  it  is  not  an  original  instrument,  but  at  ];no8t 
^  mere  copy  of  a  copy.  It  appears  from  the  testimony  of  Mr.  Goi3de, 
who  was  a  clerk  in  the  office  of  Jones  &  Sellers  at  the  time  the  abstract 
was  prepared,  that  quite  a  number  of  clerks  was  required  to  conduct  the 
business  of  the  office;  that  some  four  or  five  of  them  were  occupied  in 
making  notes  from  the  records  respecting  titles.  These  notes  were  taken 
in  pencil  in  short  form,  many  of  the  words  used  being  mere  abbrevia- 
tions. When  completed,  they  were  handed  over  to: a  Mr.  Earle,  a  clerk 
in  the  ofl&ce,  who  there  wrote  them  out  at  length,  when  they  were  then 
signed  by  Jones  &  Sellers.  All  abstracts  furnished  by  them  were  pre- 
pared in  this  manner,  and  the  evidence  shows  that  the  same  course  was 
pursued  in  most  of  the  6ther  offices  of  the  city.  In  all  this  we  see  noth- 
ing to  justify  the  claim  that  the  abstract  in  question  was  nothing  but  a 
mere  copy  of  a  copy.  The  data  collected  from  the  records  in  abbrevi- 
ated expressions,  many  of  which  were  probably  intelligible  gnly  to  those » 
connected  with  the  office,  did  not  constitute  the  abstract.  They  were 
only  the  materials  out  of  which  it  was  constructed.  .  The  objeotionf  is  not 
well 'taken*' :  ^  •''•.•' 
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It  iff  also  contended  that  the  court  erred  in  permitting  the  plaintiff  tOv 
put  in  evidence  a  part  of  the  abstract  only;  the  contention  being  that  the 
abstract  should  have  been  put  in  evidence  as  an  entirety  or  not  at  all. 
To  this  it  is  answered  by  appeUee  that  the  memoranda  furnished  by  the  5 
abstracter  respecting  each  conveyance  in  the  chain  of  title  is  ^n  abstract 
within  the  meaning  of  the  statute.  The  appellant's  position  is  without 
doubt  wholly  untenable,  and  that  of  appellee  is  not  entirely  accurate. , 
We  understand  an  abstract,  in  a  legid  sense,  to  be  a  summary  or  an  epit-, 
ome  of  the  facts  relied  on  as  evidence  of  title.  Such  being  its  meaning, 
it  might  consist  of  a  note  of  a  single  conveyance,  as  it  always  does  where 
the  patentee  furnishes  an  abstract  of  his  title.  But  an  abstract,  prop- 
erly so  called,  miyst  contain  a  note  of  all  conveyances,.transfers,  or  other 
fects  relied  on.  as  evidences  of  the  claimant's  title,  together  with  all  such 
facts  appearing  of  record  as  may  impair  it.  But  it  by  no  means  folloWs' 
that  because  an  abstract  means  a  synopsis  of  all  the  facts  relied  on  in 
support  of  a  particular  title,  that  the  whole  of  it  must  be  put  in  evidfeiice 
when  it  is  only  necessary  to  prove  a  part  of  the  facts  in  that  way.  An 
abstract  is  not  admissible  in  any  case,  nor  is  any  part  of  it,  to  prove  such 
facts  as  the  party  is  prepared  to  prove  by  a  higher  grade  of  evidence. 
The  claim  that,  if  the  whole  of  the  abstract  had  been  put  in  evidence,,  it. 
would  have  shown  aflBrmatively  that  the  title  to  the  whole  of  the  property 
was  not  in  the  plaintiff,  is  unsupported  by  evidence.  We  cannot  tell 
how  that  may  be.  We  are  concerned  with  the  facts  that  were  actually 
proved,  and  not  with  such  as  might  have  been.  The  latter  lie  in  the 
domain  of  pure  conjecture,  where  we  are  not  permitted  to  enter,  even  if 
disposed  to.  If  the  remaining  portion  of  the  abstract  not  put  in  evi- 
dence would  have  shown  no  title  in  the  plaintifif,  no  reason  is  perceived 
why  it  was  not  put  in  evidence,  as  it  was  there  in  court,  and  appellant's 
counsel  clearly  had  the  right  to  use  it  for  that  purpose  if  he  desired,  to 
do  so. 

It  is  also  objected  that  the  memoranda  in  the  abstract  failed  to  shpw 
that  some  of  the  deeds  which  counsel  was  unable  to  produoe,  were  prop^ 
erly  acknowledged.  It  is  sufficient  to  say  that  t^e  statute  providing  f6p 
the  admission  of  such  instruments  in  evidence  contains  no  such  Uipitar. 
tion.  The  existence  of  the  original  deeds  is  shown  by  the  p]:eli^lina.ry 
oath,  and  the  abstract  is  admitted  for  the  purpose  of  "showing  title.'' 
Moreover,  the  specific  objection  now  urged  doe?  not  seem  to  ha-yoi  bei^i^ 
made  in  the  CQUirt  below,  and  it  cannot  be  raised  here  for  the;  fir^  Ujax% 
even  if  it  would  h^ve  been  good  in  the  trial  court.  Wrigkti  y,  Sniithi^S^ 
IU.-528.       •;  ^  ,,.    .-.•:  ....       ,     ,•...•/■■    ,  , 

It  is  also  assigned  for  error  that  the  ppurt  improperly  iastri^ct^  ify^ 
jury  to  find  for  fiie  plaintiflF.  Where  th^  right  of  recp  very  .depends  .i^pQH 
the  existence  of  certain  extrinsic  facts  about  which  the  evidf^ncie  i^fCoaf 
flkting,  the  court  has  no  right  to  take  the  .case  froi^  th^  JMry>;nor  ha^s 
the-coui;t,  in  such  case,  the  right  tomake  remarks  in  the,  pr^^epoe  oitl^^ 
jury  expressive.of  its  opinion  as  to  the  (weight  of-  ther^eyidenee,  ^  is 
claimed  was  done  in  this  case.  There. is  no.difibrenc^iu  tiiisr^pect.b^r 
tween  an  ej^tment  suit  and  any  other.   JThis^  however,  ii^  pot  a  ipase  of 
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the  kin J  suggested.  Looking  at  the  abstract  as  supplying  the  place  of 
the  conveyances  which  could  not  be  produced,  we  think  the  court,  in 
the  absence  of  any  countervailing  testimony,  was  warranted  in  taking 
the  case  from  the  jury  as  it  did;  and,  if  so,  any  expression  of  opin- 
ion by  the  court  with  respect  to  the  force  or  effect  of  the  evidence,  in  the 
hearing  of  the  jury,  before  doing  so,  could  have  made  no  difference  what- 
ever in  the  result.  The  complaint,  therefore^  on  that  ground  cannot 
avail.     Judgment  affirmed. 


(117  111.  184) 

Fletcher  and  another  v.  People. 

(Supreme  Court  of  llUnoie,    May  15, 1886.) 

1.  HoMiciDB— Murder— Dbgrbbs  op  Punibhmbnt— Mitigatino  Circumbtancbs 
MAY  BB  Shown— Exclusion,  Ground  for  Rbvbbsal. 

Every  technical  element  of  murder  may  be  present  in  an  offense,  and  yet 
the  circumstances  be  sach  tliat  the  Jury  would  be  Justified  in  imposing  punish- 
ment by  confinement  for  14  years  only,  and  still  other  circumstances  Justify- 
ing them  in  imposing  different  degrees  of  punishment  up  to  death.  1  Starr 
ft  0.  St.  c,  88,  par.  190.  Eridenoe  of  mitigating  circumstances  fs  therefore  ad- 
missible which  would  have  been  inadmissible  or  unayailing  at  the  common 
law. 
3.  Criminal  Law— New  Trial— Cumulativb  or  Impbaghino  Etidencb  Alonb 
NOT  Gbnbrallt  Ground  for— Exceptions. 

The  general  rule  is  that  a  new  trial  will  not'  be  granted  merely  for  the  pur- 
pose of  admitting  cumulative  evidence,  or  to  impeach  a  witness.  But  this 
rule  is  subject  to  exceptions, — cumulative  evidence  of  a  different  kind  or  char- 
acter from  that  adduced  on  the  trial.  The  new  evidence  of  mitigating  cir* 
cumstancea  in  this  case  (of  indictment  and  conviction  of  murder)  is  held  to  be 
such  as  to  be  good  ground  for  a  new  trial,  and  the  record  is  held  to  show  that 
the  defendant  used  due  diligence,  and  could  not  have  obtained  the  evidence 
in  time  for  the  former  trial. 

Maobudbr,  J ,  dissenting. 

Error  to  Du  Page. 

Per  Curiam.  Ozias  W.  Fletcher  and  Merritt  Fletcher,  his  son,  were 
indicted  by  the  grand  jury  of  Kane  county  for  the  murder  of  Otto  J. 
Hope,  in  that  county,  on  the  first  day  of  June,  A.  D.  1884.  On  the 
application  of  the  defendants  the  venue  was  changed  to  Du  Page  county, 
and  the  defendants  were  tried  in  the  circuit  court  of  that  county  at  its 
March  term,  A.  D.  1885.  The  jury  returned  a  verdict  finding  Ozias  W. 
Fletcher  guilty  of  manslaughter,  and  fixing  his  punishment  at  confine- 
ment in  the  penitentiary  for  the  term  of  three  years,  and  finding  Merritt 
Fletcher  guilty  of  murder,  and  fixing  his  punishment  at  death  by  hang- 
ing. Motion  for  new  trial  was  made  by  the  defendants,  and  overruled 
by  the  court,  and  judgment  was  then  rendered  on  the  verdict.  The 
homicide  occurred  on  Sunday  morning,  in  a  public  highway,  near  the 
residence  of  the  Fletchers.  Hope  had  in  his  employ  a  laborer  named 
Eli  Steinboume,  who  was  born  in  France,  who  Understood  and  spoke 
German,  but  who  did  not  speak  nor  understand  English.  Steinbourne, 
under  Hope's  direction,  had  been  pagturing  Hope's  cattle  in  the  high- 
way. The  Fletchers  had  also  been  pasturing  their  cattle  in  the  same 
highway.     On  Saturday,  the  day  before  the  homicide,  Ozias  W.  Fletcher, 
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Merritt  Fletcher,  and  another  son  of  Ozias,  named  Frank,  had  trouble 
with  Steinbourne,  resulting  in  some  violence,  growing  out  of  the  mutual 
pasturing  of  Fletcher's  and  Hope's  cattle  in  the  same  highway .  On  Sun- 
day morning,  Fletcher's  cattle  were  being  pastured  in  the  highway*  and 
Hope's  cattle  were  brought  there  for  that  purpose  by  Hope  and  Stein- 
bourne. Ozias  W.  Fletcher,  Merritt  Fletcher,  and  Frank  Fletcher  were 
in  the  highway,  sitting  or  standing  near  the  Fletcher  cattle.  Hope  and 
Steinbourne  left  Hope's  cattle  behind  them,  and  advanced  to  the  Fletch- 
ers. A  personal  conflict  immediately  ensued,  during  which  Merritt 
Fletcher  shot  and  killed  Hope,  and  shot  Steinbourne  twice,  seriously 
wounding  him.  The  only  witnesses  of  the  transaction  were  the  parties 
engaged.  There  was  evidence  tending  to  prove  antecedent  malice  on  the 
part  of  the  Fletchers,  the  preparation  of  arms,  threats,  etc.,  and  there 
was  also  evidence  tending  to  deny  this.  We  deem  it  improper  to  prej- 
udice another  trial  by  commenting  on  the  evidence.  The  Fletchers 
claimed,  and  gave  evidence  tending  to  prove,  that  they  were  lawfully  at 
the  place,  not  anticipating  vipl€fnce;  that  they  were  attacked  at  first, 
Ozias  W.  by  Hope,  and  Merritt  by  Steinbourne,  and  afterwards  that 
both  Steinbourne  and  Hope  were  upon  Merritt,  having  him  down  and 
beating  him,  when  he  fired  the  fatal  shot  in  self-defense.  Steinbourne 
testified,  in  substance,  that  he  and  Hope,  seeing  the  Fletchers  in  the 
road,  left  their  cattle  behind,  and  advanced  to  them,  having,  at  the  time, 
sticks  in  their  hands  with  which  they  had  been  driving  their  cattle;  that 
Hope  and  Ozias  W.  Fletcher  were  soon  using  loud  language,  which  he 
could  not  understand;  that  Ozias  W.  Fletcher  raised  a  stick  which  he  had 
in  his  hand  as  if  to  strike  Hope,  when  the  witness  ran  up  and  interposed 
his  stick,  saying,  "Halt,  la,"  to  prevent  Hope  being  struck;  that  as  he 
did  so  Merritt  fired  his  revolver,  striking  the  witness  in  the  right  side; 
that  Hope  then  sprang  for  Merritt,  and  Merritt  shot  him,  and  Stein- 
bourne, trying  to  again  interpose  in  behalf  of  Hope,  was  first  assaulted 
by  Ozias  W.  with  a  knife,  though  not  cut,  and  he  was  afterwards  again 
shot  by  Merritt.  He  emphatically  denied  that  either  he  or  Hope  hit 
Ozias  W.  before  Merritt  shot.  He  again  stated  that,  about  a  half  a  sec- 
ond after  Hope  jumped  behind  witness  to  get  hold  of  Merritt,  Hope  was 
shot.  It  was  proved  by  afl5davits  on  the  motion  for  a  new  trial  that 
Steinbourne,  on  the  second  day  of  June,  A.  D.  1884,  believing  that  he 
was  then  going  to  die,  made  a  statement  under  oath,  which  was  inter* 
preted  and  reduced  to  writing,  which  reads  as  follows: 

"statement  of  bli  steinbourne. 
"I  worked  for  Otto  J.  Hope:  drove  cattle  for  him.  Last  Saturday  drove 
cattle  on  the  cross-road.  Fletcher's  boy,  Frank,  came  and  drove  my  cows 
back.  Boy  went  away.  Short  time  after  old  man  Fletcher  and  his  two  sons 
eame  back  to  where  I  was  watching  the  cattle.  They  tried  to  drive  my  cattle 
back.  I  told  them  to  let  them  alone.  Then  they  struck  me  with  clubs; 
drove  me  and  the  cattle  back  towards  home.  Sunday  morning  Hope  and  I 
went  with  the  cattle  to  see  the  reason  why  his  cattle  could  not  feed  on  the 
road.  When  we  got  the  cattle  down  on  the  cross-road,  we  saw  the  three 
Fletchers,  each  one  having  a  club,  driving  their  cattle  up  the  road  towards 
us.  Hope  said,  'Will  go  and  see  what  they  want.*  We  went  to  them.  The 
v.TN.E.no.l— 6 
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young  boy  was  In  the  middle  of  the  road.  The  old  man  was  next  to  Ingham '« 
hedge.  The  young  man  was  on  the  fence  west  of  the  road.  The  one  on  the 
fence  threw  a  knife  to  the  boy  in  the  road.  I  told  Hope.  Hope  then  went 
to  talk  to  old  Fletcher.  Could  not  understand  what  was  said.  I  was.in  the 
middle  of  the  road.  Old  man  Fletcher  raised  his  arm  with  the  club  to  strike 
Mr.  Hope,  and  tlien  I  run  up  and  struck  old  Fletcher  with  the  stick  I  had*  to 
keep  him  from  licking  my  boss.  The  boy  on  the  fence  jumped  off,  and  shot 
me  once  in  the  right  hip.  He  was  about  six  feet  from  me.  Hope  went  for 
him,  tried  to  take  the  revolver  from  him.  Hope  threw  him  on  the  ground. 
Then  Fletcher  shot  him,  I  think  twice.  Old  man  Fletcher  came  with  a 
knife.  I  held  him  back,  so  that  he  could  not  strike  Hope.  Hope  went  off. 
Young  Fletcher  shot  me  again  in  the  right  side,  and  I  went  away.  I  heard 
old  Fletcher  say  to  his  son,  who  shot  me,  'That's  all  right.'  The  old  man 
tried  to  cut  me  with  a  knife  while  I  was  holding  him  to  keep  him  from  fol- 
lowing up  Hope.  I  make  this  statement  under  the  full  impression^and  belief 
that  I  cannot  get  well;  that  I  am  going  to  die,"  etc. 

Affidavit  of  Theodore  Even:  "Interpreted  the  above  correctly.'' 

The  affidavits  showed  that  neither  the  defendants  uor  their  attorneys 
had  any  knowledge  of  the  existence  of  this  statement  until  since  the 
trial,  when  they  accidentally  learned  of  it;  that  they  were  guilty  of  no 
negligence  in  not  having  ascertained  its  existence:  that  the  statement, 
when  made,  was  placed  in  the  hands  of  the  state's  attorney  of  Kane 
oounty,  and  kept  by  him  until  his  term  of  office  expired,  when  he  handed 
it  over  to  his  successor  in  office,  who  retained  its  possession,  and  did 
not  disclose  its  existence  to  the  defendants  or  their  attorneys;  We  think 
no  negligence  can  in  any  respect  be  imputed  to  the  defendants  or  their 
attorneys  with  regard  to  this  statement. 

Conceding,  for  the  sake  of  argument,  that  the  evidence  authorized  the 
jury  to  find  that  the  shooting  was  with  premeditated  malice,  (but  as  to 
the  correctness  of  this  we  express  no  opinion,)  still  our  statute  provides: 

'*  Whoever  is  guilty  of  murder  shall  suffer  punishment  of  death,  or  impris- 
onment in  the  penitentiary  for  his  natural  life,  or  for  a  term  not  less  than 
fourteen  years.  If  the  accused  is  found  guilty  by  a  jury,  they  shall  fix  the 
punishment  by  their  verdict."    Paragraph  190,  Crim.  Code,  (1  Starr  &  0. 795.) 

The  common  law  recognized  no  such  varying  degree  of  guilt.  All 
murder,  by  that  law,  was  the  8ame,^-the  punishment  must  be  death. 
But  a  majority  of  the  court  are  of  the  opinion  that,  in  the  contemplation 
of  this  statute,  there  may  be  every  technical  element  of  murder  existing, 
and  yet  the  circumstances  be  such  that  the  jury  would  be  justified  in 
imposing  punishment  by  confinement  in  the  penitentiary  for  14  years 
only,  and  still  other  circumstances  justifying  them  in  imposing  different 
d^ees  of  punishment  up  to  that  of  death.  It  necessarily  follows  that, 
in  order  to  determine  the  degree  of  punishment  to  be  imposed  for  this 
offense,  evidence  must  be  admissible  which  would  not  have  been  admis- 
sible, or,  if  admitted,  could  have  availed  nothing,  at  common  law.  And 
so  a  majority  of  ^he  court  concludes  that  if  Steinboume's  attention  had 
been  called  to  this  statement  on  the  trial,  and  he  had  admitted  that  he 
had  made  it,  and  that  it  was  true,  it  must  have  tended  to  have  the  effect 
to  put  the  conduct  of  Merritt  in  a  less  unfavorable  light  before  the  jury 
than  it  was  put  by  the  evidence  Steinboume  gave  upon  the  tri^.     If 


Digitized  by 


Google 


SL]  FLBTCHBB  V.  PEOPIA.  83 

Merritt,  in  the  first  instance,  did  not  shoot  until  his  father  had  heen 
struck  with  a  stick  by  Steinbourae,  his  conduct,  however  inexcusable, 
is  certainly,  in  a  moral  point  of  view,  in  some  degree  less  objectionable 
than  it  would  have  been  if  he  had  shot  before.  And  if  he  did  not  shoot 
and  kill  Hope  until  after  Hope  had  thrown  him  on  the  ground,  his  act 
is  also,  in  this  respect,  in  some  degree,  however  slight  it  may  be,  less 
culpable  than  it  would  have  been  if  he  had  shot  him  before,  when  he 
might,  without  difficulty,  have  retreated  from  the  conflict.  If  Stein- 
bourne  had  denied  making  this  statement,  it  would  have  been  compe- 
tent to  have  contradicted  him,  and  so  have  discredited  his  testimony. 
But  the  existence  of  the  statement  not  having  been  known  to  the  defend- 
ants or  to  their  counsel,  it  has  been  impossible  to  avail  of  it. 

The  general  rule  is  that  a  new  trial  will  not  be  granted  merely  for  the 
purpose  of  admitting  cumulative  evidence,  or  to  impeach  a  witness. 
The  rule,  however,  is  subject  to  exemptions.  Xhehran  v.  Ammon^  16 
m.  316.  In  Fbbrilius  v.  Gocky  3  Burr.  1771,  Lord  Mansfield  granted  a 
new  trial  because  of  the  discovery,  subsequent  to  the  trial,  that  the  judg* 
ment  was  rendered  upon  the  testimony  of  a  witness  whose  testimony  was 
suborned.  In  Peagrdm  v.  Kingy  2  Hawks,  605,  S.  C.  11  Amer.  Dec.  793, 
a  court  of  equity  decreed  a  new  trial  at  law  because  of  the  discovery, 
subsequent  to  the  trial,  that  the  judgment  was  rendered,  upon  perjured 
evidence.  In  Wright  v.  State,  44  Tex.  646,  where  the  principal  witness 
for  the  state,  in  an  affidavit,  stated  that  her  evidence  given  on  the  trial 
was  incorrect,  and  her  mother,  by  affidavit,  stated  that  she  was  unre- 
liable, it  was  held  to  be  grounds  for  new  trial  as  subsequently  discov* 
ered  evidence.  So  in  Great  Fatts  Manufg  Oo.  v.  ifotes,  5  N.  H.  574,  it 
was  held  sufficient  ground  for  new  trial  that  one  of  the  witnesses  on 
whose  evidence  the  verdict  was  rendered,  was  convicted  of  perjury  in 
his  testimony,  on  his  own  confession.  In  Durant  v.  Athnwrey  2  Rich. 
Law,  184,  a  new  trial  was  granted  on  after-discovered  written  evidence 
which  might  have  affected  the  witness'  credit  with  the  jury.  And  to  the 
same  effect  is  Ecfei^  v.  Des  Ooudrea,  1  Mill,  70.  It  cannot  be  objected  to 
granting  a  motion  for  a  new  trial  on  the  ground  of  newly-discovered  evi^ 
dence,  that  such  evidence  is  cumulative  if  it  is  of  a  different  kind  or  char- 
acter from  that  adduced  on  the  trial.  Whart.  Grim.  PI.  &  Pr.  (8th  Ed.) 
§  870;  Lmg  v.  StaU,  54  Ga.  564;  Ouyot  v.  Butta,  4  Wend.  579. 

A  majority  of  the  court  are  of  the  opinion  that  the  facts  here  dis^ 
closed,  under  the  peculiar  circumstances  of  the  case,  exempt  this  state- 
ment from  the  operation  of  the  general  rule  referred  to,  and  that  a  new 
trial  ought  to  have  been  granted  to  Merritt  Fletcher.  A  majority  of  the 
court  see.  no  cause  to  disturb  the  judgment  against  Ozias  W.  Iletcher, 
but  they  hold  there  was  error  in  not  granting  a  new  trial  to  Merritt 
Fletcher.  The  judgment  against  Oziad  W.  Fletcher  is  affirmed.  The 
judgment  against  Merritt  Fletcher  is  reversed,  and  the.cause  is  remanded 
for  a  new  trial.     Affirmed  in  part,  and  reversed  and  Jtehianded  in  part. 

Magbud£r,  J.,  dissenting. 
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(117   111.   98) 

Lawson  v.  Lawson  and  another. 

(Supreme  Court  of  Mnois.    May  15, 1886.) 

Statute  of  Frauds— Express  Trusts  must  be  EvrosNCfED  by  Writiho. 

Ihe  conveyance,  alleged  by  the  complainant  in  this  case,  to  an  attorney  to 
perfect  title,  and  recovery,  is  upon  express  trust;  and  such  a  trust  must,  un- 
der the  statute  of  frauds,  be  in  writing.  1  Starr  &  G.  St.  e.  59.  §  9.  The  trust, 
not  having  been  evidenced  by  writing  in  this  instance,  must  fall.i 

Appeal  from  Cook. 

MuLKEY,  C.  J.  This  was  a  suit  in  equity,  hrought  in  the  circuit 
court  of  Ck)ok  county  by  John  Lawson  against  his  two  sons,  Lewis  and 
Peter,  as  heirs  of  Ann  Lawson,  their  deceased  mother,  to  recover  certain 
real  estate  alleged  to  be  held  in  trust  by  the  defendants  for  the  complain- 
ant. The  court  below,  on  the  hearing,  entered  a  decree  dismissing  the 
bill  for  want  of  equity,  and  the  present  appeal  is  from  that  decree.  The 
case  made  by  the  bill  is,  in  substance,  this:  The  record  of  the  title  to 
the  property  was  destroyed  by  fire  in  1873.  After  the  fire,  and  during 
that  year,  the  complainant,  being  the  undisputed  jwner  in  fee  of  the 
premises,  conveyed  the  same  in  trust  to  Henry  S.  Dietrich,  to  have  the 
record  restored  and  title  perfected  by  a  suit  to  be  brought  by  him  under 
the  burned  record  act,  and  upon  the  further  trust  to  reconvey  said  prem- 
ises on  request.  In  May,  1877,  Dietrich  conveyed  the  property  to  one 
Rose,  who  in  February,  1879,  conveyed  to  Wesley  Sisson.  All  of  these 
conveyances  were  made  without  consideration,  and  in  trust  to  hold  for 
the  use  of  complainant.  In  the  fall  of  1879,  complainant  directed  his 
attorney  to  prepare  and  cause  to  be  executed  a  deed  by  Wesley  Sisson 
to  his  wife,  Ann  Lawson,  conveying  the  property  to  her  upon  the  condi- 
tion that  if  she  should  survive  complainant  the  title  was  to  become  ab- 
solute in.her,  but  that  if  complainant  survived  her  then  the  title  was  to 
revert  to  him  and  his  heirs,  free  from  the  claims  of  the  heirs  of  his  wife. 
In  September,  1879,  Sisson,  on  his  own  motion,  and  without  the  knowl- 
edge or  consent  of  complainant,  conveyed  the  property  by  warranty  deed 
to  Ann  Lawson,  the  same  being  made  without  any  consideration  what- 
ever. In  January,  1882,  Ann  Lawson  died  intestate,  leaving  four  chil- 
dren, two  of  whom  voluntarily  conveyed  to  the  complainant  their  inter- 
est in  the  land,  but  the  appellees  declined  to  do  so,  whereupon  this  suit 
was  brought.  The  appellees,  by  their  answer,  set  up  and  rely  upon 
the  statute  of  frauds  as  a  defense. 

That  the  case  made  by  the  bill  is  one  which,  if  true,  appeals  strongly 
to  a  court  of  equity,  cannot  admit  of  a  douldt.  But,  like  all  others 
where  the  &cts  charged,  and  out  of  which  the  equities  arise,  are  not  ad- 
mitted, the  complainant,  to  succeed,  is  bound  to  prove  them  in  the 
manner  prescribed  by  law.  There  is  no  feature  about  the  case  in  hand 
taking  it  out  of  this  general  rule.  Before  complainant  can  attack  the 
conveyance  made  by  Sisson  to  his  wife  he  must  show  that  he  has  an 

>  See  note  at  end  of  caseu 
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equitable  interest  in  it  which  a  court  of  equity  will  recognize  and  enforce. 
It  is  admitted,  or  rather  expressly  charged  in  the  bill,  that  complainant, 
in  1879,  made  a  conveyance  of  the  property  to  Dietrich.  As  that  deed 
is  not  set  out  in  the  record,  and  no  claim  is  made  to  the  contrary,  we 
must  assume  it  was  in  form  an  absolute  deed.  It  is  true,  he  also  charges 
in  his  bill,  as  already  seen,  that  the  conveyance  was  made  upon  certain 
express  trusts,  which,  if  proved,  would  show  that  he  still  has  an'interest 
in  the  land.  But  the  question  is,  has  this  charge  in  the  bill  been  estab- 
lished by  legitimate  proof?  It  is  not  pretended  it  is  evidenced  by  any 
writing,  as  required  by  the  ninth  section  of  the  statute  of  frauds.  That 
section  having  been  interposed  and  relied  on  as  a  defense,  it  follows  that, 
in  the  absence  of  such  proof,  the  appellant  does  not  appear  to  have  any 
interest  in  the  property  sought  to  be  recovered,  and  hence  the  court  prop- 
erly dismissed  the  bill.  Hovey  v.  Holamb^  11  111.  660;  LainJtry  v.  Latdry, 
51  ni.  458;  Rogers  v.  Smmms,  55  DL  76. 

Under  the  pleadings  and  proofs  we  think  the  decree  was  right,  and 
it  will  therefore  be  affirmed. 

NOTB. 

For  a  fiill  discussion  of  the  qusstion  of  the  creation  of  express  trusts  in  land  by  parol 
agreement,  see  Merwitz  ▼.  Floring,  (111.)  2  N.  £.  Rep.  529,  and  note,  534-636;  Green 
▼.  Dietrich,  (Ul.)  3  N.  £.  Rep.  800,  and  note.  806. 

An  express  trust  cannot  be  raised  bv  a  parol  promise  to  reoonyey  real  estate  to  the 
grantor.    Hansen  v.  Berthelson,  (Neb.)  27  N.  W.  Rep.  423. 

An  express  trust  in  real  estate  cannot  be  proved  by  parol.  Todd  y.  Munson,  (Ck>nn.) 
4  Atl.  Rep.  99. 

Parol  evidence  is  "not  available  to  establish  trust  in  lands  in  Pennsylvania.  Longdon 
V.  Clonse,  (Pa.)  1  Atl.  Rep.  600. 

It  seems  that  parol  evidence  is  inadmissible  to  show  that  a  conveyance  absolute  on 
its  face  was  in  fact  executed  upon  an  express  tnist  for  the  benefit  of  the  grantor.  Pavey 
V.  American  Ins.  Co.,  (Wis.)  13  N,  W.  Rep.  925, 

In  the  absence  of  fraud  or  mistake,  parol  evidence  cannot  be  received  to  prove  that  a 
deed  absolute  on  its  face  was  given  in  trust  for  the  benefit  of  the  grantor.  Rasdall's 
Adm*r  v.  Rssdall,  9  Wis.  379. 

Where  it  is  sought,  through  the  establishment  of  a  trust  by  parol  evidence,  to  defeat 
the  title  of  one  holding  a  fee  of  real  estate  under  a  dee<l  absolute,  the  essential  facts  re- 
lied on  must  be  clearly  established.    Falsken  v.  Harkendorf,  (Neb.)  7  N.  W.  Rep.  749. 

Under  the  statute  of  frauds  in  force  in  Iowa,  a  conveyance  of  real  property  cannot  be 
shown  to  be  made  in  trust  for  another  except  by  an  instrument  in  writing  executed 
with  all  the  formalities  of  a  deed.    Allen  v.  Withrow,  3  Sup.  Ct  Rep.  517. 

An  oral  agreement,  by  the  vendee  of  land,  to  reconvey  it  is  within  the  statute  of 
frauds ;  and,  where  it  appears  in  a  bill  for  specific  performance  that  the  agreement  was 
oral,  the  fiict  can  be  taken  advantage  of  by  demurrer.  Ahrend  y.  Odiome^  118  Mass. 
261. 


(121  111.  25) 

FiBST  Nat.  Bank  of  Las  Vegas  v.  Obernb  and  others. 
(Buprmne  Oowri  of  lUmoU.    Vixs  16, 1886.) 

PRmCIPAL  AKD  AgBNT  —  REPUDIATION  OF  AUTHORITY  —  RbsTORATION  OF  PbO- 
CBBDB  RBCBrVBD. 

The  present  suit  was  upon  an  indorsement  of  a  guaranty  upon  commercial 
paper,  made  in  a  firm  name  by  an  agent  whose  authority  is  denied.  The 
guaranty  was  made  in  the  course  of  a  transfer  to  a  bank,  'which  thereupon 
aiscounted  the  note,  and  placed  the  proceeds  to  the  credit  of  such  firm.  A 
.  .  portion  of  «uch  proceede  were  alterwards  drawn  by  suc^  firm  by  checks  to 
their  creditors.  The  firm  is  held  liable  on  such  guaranty  to  the  extent  of  pro- 
ceeds received.    It  cannot  repudiate  the  agent's  authority  without  restoring 
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tlie  proceeds.  The  court  decline  to  extend  the  liability  to  the  remainder  of 
tho  funds  which  were  drawn  out  by  the  same  agent,  but  not  used  in  the 
firm  business.    Mulket,  C.  J.,  dissents. 

Appeal  from  First  district. 

Sheldon,  J.  This  was  an  action  brought  by  the  First  National  Bank 
of  lias  Vegas  against  George  Oberne  and  Henry  N.  Hosick  upon  the  fol- 
lowing guaranty  of  a  promissory  note,  viz. : 

"$1,000.  Las  Vboas.  ST.  Mexico,  October  15,  1882. 

"Six  months  after  date  I  promise  to  pay  to  the  order  of  Oberne,  Hosick  & 
Co.  one  thousand  dollars,  at  Las  Vegas,  New  Mexico,  at  the  rate  of  one  per 
cent,  per  month  from  date  till  paid.    Value  received. 

"Edwin  A.  Prentice. 

"Pay  to  the  First  National  Bank,  Las  Vegas,  or  order. 

"For  and  in  consideration  of  the  sum  of  ten  cents,  the  receipt  whereof  is 
hereby  acknowledged,  we  hereby  guaranty  tlie  payment  of  the  within  note, 
waiving  demand  and  notice  of  non-payment  and  protest,  and  agree  to  pay  all 
costs  and  expenses  paid  or  incurred  in  collecting  same. 

"Oberne,  Hosick  &  Go. 

"By  Thomas  Davis." 

The  declaration  contained  also  the  common  counts.  The  issue  formed 
under  the  plea  of  the  general  issue,  verified  by  aflSdavit,  was  tried  by 
the  court  without  a  jury,  and  found  for  the  defendants,  and,  after  over- 
ruling a  motion  for  a  new  trial,  judgment  was  entered  accordingly,  which 
was  affirmed  on  appeal  to  the  appellate  court  for  the  First  district,  and 
the  plaintiff  appealed  to  this  court. 

Oberne,  Hosick  &  Co.,  the  defendants,  were  a  firm  in  Chicago,  deal- 
ing in  wool,  hides,  and  pelts,  etc.,  who  bought  them  at  various  places, 
Las  Vegas  among  others,  had  them  shipped  to  Chicago,  and  sold  them 
there.  Thomas  Davis  was  their  agent  at  Las  Vegas.  The  course  of  busi- 
ness was  for  Davis,  when  he  made  a  purchase,  or  anticipated  making  one, 
to  draw  draite  on  Oberne,  Hosick  &  Co.,  the  amounts  of  which  were 
placed  to  their  credit  in  open  account  on  the  books  of  the  bank,  and  were 
checked  against  by  Davis,' who  signed  the  firm  name  of  Oberne,  Hosick 
&  Co.  to  the  checks  by  Thomas  Davis.  On  October  23,  1882,  the  ac- 
count of  Oberne,  Hosick  &  Co.  was  overdrawn  $16.45.  On  that  day 
Davis  applied  to  the  bank  for  it  to  purchase  the  note  in  question.  The 
cashier  wrote  on  the  back  of  the  note  the  indorsement  and  guaranty  which 
appear,  and  Davis  signed  the  name  of  the  firm  by  himself  thereunder. 
The  note  was  then  taken  by  the  bank,  and  the  amount  of  it  placed  to  the 
credit  of  Oberne,  Hosick  &  Co.  on  the  books  of  the  bank.  This  amount, 
between  October  23d  and  November  20th  following,  was  all  checked  out 
by  Davis  upon  checks  signed:  "Oberne,  Hosick  &  Co.  Per  Thomas 
Davis.**  There  were  no  other  credits  in  the  account  of  Oberne,  Hosick  & 
Co.  during  that  period  from  October  23  to  November  20,  or  until  De- 
cember 1,  1882.  Two  of  the  checks  thus  drawn,  one  on  October  24th, 
the  other  on  October  26th,  for  the  respective  sums  of  $500  and  $60.27, 
were  given  to  Weil  and  Graaf  for  hides  and  pelts  bought  of  them  by 


Digitized  by 


Google 


HI.]  mtST  NAT.  BANK  9,  OBBRNB.  87 

Thomas  Davis,  as  agent  of  Obeme,  Hosick  &  Co.  The  note  of  Prentice 
appears  to  have  been  given  for  a  loan  of  money  to  him  by  Davis. 

Tlie  foregoing  facts  are  undisputed,  and  upon  them  we  are  of  opinion 
there  was  a  right  of  recovery,  at  least  to  the  extent  of  $560.27,  the 
amount  of  the  proceeds  of  the  note  which  was  paid  to  Weil  &  Graaf. 
Admitting  that  there  was  no  authority  in  Davis  to  bind  Obeme,  Hosick 
&  CJo.  by  the  indorsement  and  guaranty^  of  the  note,  yet  it  appears  that 
in  consequence  of  such  indorsement  and  guaranty  there  was  placed  to 
their  credit  on  the  books  of  the  bank  the  proceeds  of  the  n6te,  $1,000, 
and  that  $560.27  of  such  proceeds  was  actually  paid  out  by  the  bank  to 
Weil  &  Graaf  upon  checks  given  by  the  defendants  by  their  agent  in 
payment  for  hides  and  pelts  bought  of  Weil  &  Graaf  by  the  defendants; 
so  that  defendants  actually  got  that  much  of  the  proceeds  for  the  guar- 
antied  note.  Now,  they  cannot  be  i)ermitted  to  repudiate  a  contract 
made  in  their'  name  by  an  assumed  agent,  on  the  ground  of  a  want  of 
authority  in  the  agent  to  make  it,  without  restoring  the  money  received 
by  them  under  the  contract,  and  as  the  result  of  the  agent's  act.  See 
Harding  v.  Parshall,  56  lU.  219.  It  was  for  the  consideration  of  the 
supposed  guaranty  by  defendants,  of  the  note,  that  the  bank  paid  over 
to  them  the  money,  and  manifestly  the  bank  should  have  either  one  or 
the  other,  the  consideration  or  the  money;  and  if  defendants  deny  the 
consideration  to  the  bank,  they  should  repay  to  it  the  money  they  have 
received. 

It  is  urged  by  appellant  that  as  Davis  was  authorized  to  give  checks 
upon  the  bank  in  ttie  name  of  Obeme,  Hosick  &  Co.,  and  as  the  entire 
proceeds  of  the  note  were  drawn  out  on  checks  thus  given,  that  the 
whole  amount  should  be  taken  as  received  by  the  defendants,  or  that  the 
bank  had  the  right  to  consider  it  as  so  received.  Though  the  checks 
were  drawn  in  the  name  of  Obeme,  Hosick  &  Co.  by  Thomas.  Davis, 
they  might  have  been  so  drawn  wrongfully,  and  the  money  not  have 
gone  to  the  use  of  defendants,  in  the  same  manner  as  the  transaction  of 
the  note  was  without  authority.  And  it  was  only  funds  in  the  bank,  of 
Oberne,  Hosick  &  Co. ,  that  Davis  was  authorized  to  check  upon,  and  the 
proceeds  of  the  note  were  not  their  funds  if  they  repudiated  the  transfer 
and  guaranty  of  the  note.  Otherwise  than  as  to  the  amount  shown  to 
have  actually  gone  to  the  use  of  defendants  in  payment  for  goods  pur- 
chased by  them,  viz.,  $560,27,  we  cannot  say  the  judgment  was  wrong. 

The  judgments  of  the  appellate  and  circuit  courts  are  reversed,  and 
the  cause  remanded  to  the  circuit  court. 

MuLKEY,  C.  J.     I  do  not  concur  in  this  opinion. 
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(US  111.   567) 

DiLLMAN,  Surviving  Partner,  etc.,  v.  Nadlbhoffkb. 
(Supreme  Court  of  ItUnois.    May  15, 1886.) 

1.  Equrrr— Rbbcission— Bill  to  Rescind  must  Offer  Rbstoratioh. 

A  bill  to  rescind  a  contract  must  offer  to  return  the  consideration  actually 
received,  and  restore  the  defendant  to  all  his  rights  existing  prior  to  th,e  mak- 
ing of  the  contract,  (in  this  case  to  his  rights  In  partnership  assets,)  and  on  a 
failure  to  offer  such  return  the  bill  is  demurrable.^ 

8.  Same — Fraudulent  Reprbsentationb— Soiflbx  Ck>M]fBNDATio  bok  Obugat 
—Exceptions. 

In  respect  to  the  fraudulent  representations  as  ground  for  vacating  a  con- 
tract, the  general  rule  is  that  general  exaggerated  statements  as  to  value  of 
t^e  articles  sold,  do  not  constitute  ground  for  rescission.  There  are  excep- 
tions to  this  rule.  The  usual  grounds  for  exception  are:  (1)  Unequal  knowl- 
edge and  position  of  parties;  (2)  vendor's  knowledge  of  purchaser's  ignorance; 
(8)  misrepresentation  of  value  in  response  to  direct  (question;  (4)  gross  inade- 
quacy or  disparity  of  value.  The  representations  in  this  case  that  certain 
patents  were  valid,  and  that  defendant  had  been  offered  $25,000  therefor,  do 
not  come  within  the  exceptions.' 

8.  Fraud—False  Representations  ab  to  Law  not  Actionable. 

It  is  well  settled  that,  ordinarily,  one  is  not  liable  for  false  representations 
respecting  a  mere  question  of  law.  So  false  representations  as  to  the  validity 
of  a  patent  are  held  not  actionable. 

Appeal  from  Second  district. 

MuLKEY,  C.  J.  This  is  an  appeal  from  a  judgment  of  the  appellate 
court  for  the  Second  district,  affirming  an  order  and  decree  of  the  circuit 
court  of  Will  county,  sustaining  a  demurrer  to  and  dismissing  the  com- 
plainant's bill  for  want  of  equity,  in  a  certain  suit  therein  pending^ 
wherein  Andrew  Dillman  and  Edward  R.  Knowlton  were  plaintiffs,  and 
John  W.  Nadlehoffer  was  defendant.  The  bill  charges,  in  substance, 
that  in  the  fall  of  1882  the  plaintiffs  and  defendant  entered  into  copart- 
nership under  the  firm  name  of  John  W.  Nadlehoffer  &  Co.  for  the  pur- 
pose of  carrying  on  the  business  of  manufacturing  and  selling  barbed 
fence  wire  at  Joliet,  in  said  county;  that  defendant  contributed,  as  his 
share  of  the  capital  in  said  business,  the  use  of  three  certain  improve- 
ments in  barbed  wire,  of  which  he  claimed  to  be  the  owner  and  inventor, 
and  which  constituted  the  chief  inducement  to  the  formation  of  the  part- 
nership; that  defendant  had  already  received  a  patent  for  one  of  said 
improvements,  and  had  applications  pending  for  the  other  two;  that  the 
partnership  business  thus  established  was  successfuUy  carried  on,  with 
defendant  as  superintendent  of  the  factory,  until  the  eighteenth  of  Aprils 
1883,  when  defendant  refused  to  carry  on  the  business  any  longer,  and 
was  threatening  to  sell  his  patents,  he  having  in  the  mean  time  obtained 
another  on  said  improvements;  that  he  represented'and  assured  plaintiffs 
that  he  was  already  offered  by  others  $25,000  for  the  two  patents,  and 
that  he  should  accept  the  offer  if  plaintiffs  declined  to  purcheuse  them; 
that  under  these  circumstances,  on  the  eighteenth  day  of  April,  1883, 
defendant,  by  a  written  contract,  signed  and  sealed  by  all  the  parties, 
for  the  consideration  of  $23,000,  sold  and  transferred  to  the  plaintiffs 
all  his  interest  in  the  partnership,  its  business  and  effects,  including  ma- 

^bee  note  at  end  of  case,  part  1.  'See  note  at  end  of  case,  part  2. 
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chinery ,  tools,  fixtures,  goods  manufactured  and  not  manufactured,  stock 
on  hand,  and  all  debts  and  claims  due  the  firm;  that  before  and  at*  the 
time  of  the  sale  and  transfer  to  plaintiffs  by  defendant  of  his  interest  in 
the  partnership,  its  business  and  ejects,  as  just  stated,  as  well  as  before 
and  at  the  time  of  the  commencement  of  the  partnership  itself,  the  de- 
fendant represented  to  plaintiffs  that  said  improvements  were  his  own  in- 
vention, and  that  the  patents  issued  thereon  were  genuine  and  valid;  and 
that  they  did  not  conflict  with  or  infringe  upon  the  patents  or  inventions 
of  any  one,  and  particularly  those  controlled  by  the  Washburn  &  Moen 
Manufacturing  Company  and  I.  L.  Ellwood,  or  their  licensees.  The 
truth  of  all  these  representations  and  statements  is  positively  denied,  and 
it  is  expressly  charged  in  the  bill  they  were  made  with  intent  to  deceive 
and  defraud  plaintiffs;  and  that,  confiding  in  their  truth,  they  were  in- 
duced to  act  upon  them,  to  their  injury.  The  object  of  the  bill  is  to 
restrain  the  collection  of  a  balance  due  defendant  on  the  sale  of  the  pat- 
ents and  his  interest  in  the  partnership  effects,  and  to  recover  back  the 
amount  received  by  him  from  plaintiffs  under  said  sale  and  transfer. 

While  the  bill  seeks  to  set  aside  and  rescind  the  contract  of  sale  of 
the  eighteenth  of  April,  1883,  which  operated,  not  only  as  a  transfer  to 
plaintiffs  of  the  patents,  but  also  as  a  dissolution  of  the  partnership,  and 
as  a  conveyance  to  them  of  defendant's  active  interest  in  the  partnership, 
as  already  seen,  yet  it  does  not  offer  to  reconvey  the  patents,  nor  does  it 
seek  an  accounting  or  settlement  of  the  partnership  business,  or  in  any 
manner  to  restore  him  to  his  rights  as  they  existed  before  and  at  the 
time  of  the  dissolution  of  the  partnership.  Nor  is  it  claimed  by  the 
bill  that  the  complainants  have  ceased  to  use  the  patents  in  conducting 
their  business,  or  that  their  right  to  do  so  has  ever  been  questioned 
by  any  one,  although  a  year  and  nine  months  and  a  half  elapsed  be- 
tween the  date  of  the  transfer  and  the  filing  of  the  bill.  As  the  com- 
plainants do  not  offer  to  reconvey  the  patents,  it  may  be,  for  aught  that 
appears  from  the  bill,  they  have  sold,  in  whole  or  in  part,  their  rights 
in  them  to  others,  and  possibly  realized  therefrom  large  profits.  We  do 
not  think,  in  the  light  of  all  the  facts  disclosed  by  the  bill,  the  simple 
averment  that  the  patents  were  infringements  upon  other  patents  and 
worthless  is  a  sufficient  answer  to  the  defects  in  the  bill  here  pointed 
out.  But,  as  we  do  not  intend  to  rest  our  decision  upon  the  insufficiency 
of  the  bill  in  this  respect,  it  is  unnecessary  to  enter  upon  a  discussion  of 
this  phase  of  the  case.  We  prefer  that  the  conclusion  to  be  reached 
shall  turn  upon  the  -main  question  discussed  by  counsel  in  the  briefs, 
namely,  whether  the  representations  relied  on,  in  the  l%ht  of  all  the  cir- 
cumstances appearing  on  the  face  of  the  bill,  are  such  a  fraud  as  consti- 
tutes an  actionable  injury  cognizable  in  a  court  of  equity.  The  partic- 
ular statements  imputed  to  the  defendant,  and  mainly  relied  on  as  a 
ground  of  relief,  are  but  two,  and,  as  expressed  in  the  bill,  are  as  fol* 
lows:  (1)  "That  said  letters  patent  were  valid,  and  the  invention  therein 
djescribed  and  claimed  was  new,  useful,  and  had  not  been  in  use  before," 
etc.;  (2)  that  defendant  "had  then  already  been  offered  upwards  of 
twenty-five  thousand  dollars  in  cash  for  said  two  letters  patent." 
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Much  of  the  argument  seems  to  proceed  upon  the  theory  that  a  false 
representation,  made  in  a  given  form,  for  a  fraudulent  purpose,  must 
necessarily  be  followed  by  the  same  legal  consequences  under  all  circum- 
stances. Acting  upon  this  idea,  app,ellee  collates  and  presses  upon  the 
attention  of  the  court  a  certain  line  of  authorities  recognizing  the  rule 
that  general  statements  of  a  vendor,  pending  negotiation  of  sale,  as  to 
the  value  or  price  of  the  property,  or  as  to  what  he  has  been  offered  for 
it,  though  false  and  made  with  an  intent  to  deceive,  and  as  an  induce- 
ment to  the  sale,  will  afford  no  ground  of  action,  for  the  reason  it  is  the 
purchaser's  own  folly  to  rely  on  such  statements.  This  general  rule  is 
founded  mainly  on  two  maxims  of  the  law,  namely,  cavecU  emptor  and 
mnplex  commendatio  non  obligcU.  On  the  other  hand,  appellant  has  col- 
lected and 'presented,  in  a  very  able  and  elaborate  argument,  another 
line  of  authorities,  where  like  representations  with  respect  to  value  or 
price,  made  under  different  circumstances,  have  been  held  to  vitiate  the 
sale,  and  entitle  the  injured  party  to  relief.  The  latter  class  of  cases  es- 
tablish and  illustrate  the  exceptions  and  limitations  to  the  general  rule 
announced  in  the  first. 

Ordinarily,  statements  of  an  indefinite  or  general  character  made  by 
either  of  the  parties  pending  a  negotiation  for  the  sale  of  property,  re- 
lating to  its  cost  or  value,  or  offers  made  for  it,  and  the  like,  will  not, 
in  the  absence  of  special  circumstances,  afford  any  ground  for  avoiding 
the  sale,  although  false  and  made  with  a  fraudulent  intent.  Cooper  v. 
Loveringy  106  Mass.  77;  Mooney  v.  Mifer,  102  Mass.  217;  Hemmer  v. 
OoopcTj  8  Allen,  334;  Holbrookv,  Connor,  60  Me.  578;  Jennings  y,  Broughr 
ton,  5  De  Gex,  M.  <fe  G.  134;  Drysdale  v.  Mace,  Id.  103;  jBflis  v.  Andrews^ 
56  N.  Y.  83;  Noeding  v.  Wright,  72  111.  390;  Walker  v.  Carringtan,  74  111. 
446;  AUen  v.  HaH,  72  111.  104;  Oement  v.  Boone,  5  Bradw.  109;  Fami^ 
leray  v.  Wilcox,  80  111.  477;  Eamea  v.  Morgan,  37  111.  260;  MSier  v.  Craig, 
36  111.  109;  Banta  v.  Palmer,  47  111.  99;  Kennerv,  Harding,  85  111.  264; 
Bmd  V.  Ramsey,  89  111.  29;  Tack  v.  Douming,  76  111.  71.  Yet  it  is  just 
as  well  settled  that  where  the  contracting  parties  for  any  cause  are  not 
on  equal  terms,  and  such  representations  are  gross  exaggerations,  re-, 
suiting  in  an  unconscionable  bargain,  equity  will  not  hesitate  to  interpose 
in  favor  of  the  injured  partv.  Jackson  v.  Armstrong,  50  Mich.  65;  S.  C. 
14  N.  W.  Rep.  702;  Haygarih  v.  WeaHng,  L.  R.  i2  Eq.  320. 

The  case  last  cited  well  illustrates  the  subject  under  discussion.  Miss 
Haygarth  inherited  from  her  brother,  James  Haygarth,  an  estate  worth 
about  £500.  The  first  intimation  she  had  of  the  fact  was  from  the  de- 
fendant, Wearing,  who  was  quite  familiar  with  the  estate  and  its  value, 
while  the  plaintiff  knew  nothing  whatever  about  it.  Wearing  called  on 
her  at  her  own  house,  and,  after  having  informed  her  of  her  succession  to 
the  estate,  he  asked  what  she  was  going  to  do  with  it.  She  replied  "  she 
did  not  know."  He  then  told  her  that  there  was  an  understanding  be- 
tween him  and  her  brother  that  he  was  to  make  over  the  land  to  him, 
but  that  he  had  n^lected  to  do  so.  She  then  asked  him  what  the  land 
was  worth,  to  which  he  replied  £100,  may  be  a  trifle  more  or  less.  Be- 
lieving what  he  said  to  be  true,  and  having  no  other  knowledge  or  infor- 
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mation  on  the  subject,  she  told  him  she  would  let  him  have  the  property 
for  the  £100,  and  some  time  afterwards  conveyed  it  to  him,  or  rather  to 
his  daughter,  at  his  request,  for  the  £100.  On  learning  the  true  value 
of  the  land,  Miss  Haygarth  filed  a  bill  against  Wearing  and  his  daughter 
to  set  aside  the  sale  and  conveyance,  and  the  court  decreed  accordingly, 
holding  that  the  representation  was  fraudulent,  notwithstanding  it  related 
to  the  value  of  the  premises,  and  this  decree  was  affirmed  on  appeal. 
We  have  no  doubt  of  the  correctness  of  the  decision  in  that  case.  Sev- 
eral important  matters  entered  into  the  question  involved  in  it,  which 
are  worthy  of  special  notice,  as  they  are  frequently  to  be  met  with  in 
that  class  of  cases:  First,  the  parties  were  not  contracting  on  equal 
terms, — ^that  is,  the  purchaser  knew  all  about  the  property  and  the  seller 
knew  nothing  about  it;  second,  the  vendor's  ignorance  on  the  subject  was 
well  known  to  the  purchaser;  third,  the  statement  as  to  the  value  of  the 
land  was  made  by  him  in  response  to  a  direct  question  asked  him  by  her 
on  that  subject,  and  he  was  therefore  bound  to  answer  truly,  if  at  all; 
fourth^  the  value  as  fixed  by  him  was  grossly  inadequate. 

It  wiU  be  seen  at  a  glance  that  the  futures  we  have  specially  noticed 
as  having  a  controlling  influence  in  that  case  do  not  appear  at  all  in  this, 
and  hence  it  cannot  be  regarded  as  an  authority  against  the  view  taken 
by  the  lower  courts  in  this  case.  '  The  statement  in  the  present  bill  that 
the  patents  were  new,  useful,  etc.,  while  in  form  is  one  of  a  fact,  was 
necessarily  based,  to  a  large  extent,  upon  mere  opinion,  about  which,  so 
fer  as  we  can  perceive,  the  appellant  was  just  as  able  to  judge  as  the  ap- 
pellee. When  this  representation  was  renewed  at  the  time  of  the  sale, 
the  appellant  had  been  manufacturing  under  the  piatents  nearly  a  year, 
and  it  is  but  reasonable  to  presume  that  he  had  learned  pretty  much  all 
that  could  be  known  about  them,  so  far  ns  their  usefulness  was  concerned; 
and,  with  respect  to  their  legality  or  validity,  that  necessarily  involved 
a  mere  legal  opinion,  about  which  one  non-professional  person  could 
judge  as  well  as  another.  It  is  well  settled  that,  ordinarily,  one  is  not 
liable  for  false  representations  respecting  a  mere  question  of  law.  FiA 
V.  Oleland,  33  El.  238.  There  are  some  exceptions,  to  this  rule,  it  is 
true,  but  this  case  does  not  fall  within  them. 

There  is  another  important  matter  to  be  specially  noted  in  this  con- 
nection. In  all  cases  where  it  is  sought  to  hold  one  liable  for  false  rep- 
resentations, the  question  necessarily  arises  whether,  under  all  the  cir- 
cumstances, the  plaintiff  had  a  right  to  rely  upon  them.  In  determining 
this  question,  the  representations  must  be  viewed  in  the  light  of  all  the 
facts  of  which  the  plaintiff  had  actual  notice,  and  also  of  such  as  he 
might  have  availed  himself  by  the  exercise  of  ordinary  prudence.  If, 
therefore,  in  thus  considering  the  representations,  it  appears  there  were 
&cts  and  circumstances  present  at  the  time  they  were  made  sufficient  to 
put  the  plaintiff  upon  his  guard,  or  to  cast  a  suspicion  upon  their  truth- 
fulness, and  that  he  neglected  to  avail  himself  of  the  warning  thus  given, 
he  would  not  afterwards  be  heard  to  complain,  for  the  reason  his  own 
conduct  contributed  to  the  injury.  The  written  contract  which  is  here 
sought  to  be  set  aside  contains,  among  others,  the  following  provision: 
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"The  said  party  of  the 'first  part,  however,  does  not  warrant  the  validity 
of  either  of  said  patents,  or  that  they  are  not  infringements  of  any  other  pat- 
ents now  existing,  and  the  said  party  of  the  first  part  shall  not  be  required 
to  defend  any  suits  now  pending,  or  hereafter  to  be  instituted,  wherein  the 
validity  of  said  patents  are  called  in  question." 

Here  the  appellee  expressly  refused  to  warrant  the  validity  of  the  pat- 
ents, or  that  they  were  not  infringements  upon  other  patents;  showing 
conclusively,  whatever  he  may  have  theretofore  said  to  the  contrary,  that 
he  did  not  then  positively  hww  that  the  patents  were  valid,  or  that  they 
were  not  infringements  upon  other  patents,  and  that  he  was  not  willing 
to  take  any  risk  on  either  of  these  questions.  Surely  this  was  enough 
to  put  appellant  upon  his  guard.  It  shows  conclusively  that  the  con- 
tingency of  the  patents  ultimately  proving  to  be  invalid  in  law  was  iu 
the  minds  of  both  the  contracting  parties,  and  this  was  expressly  pro- 
vided for  in  the  agreement.  In  such  case  the  seller  cannot  be  held  lia- 
ble for  a  false  representation  where  nothing  appears  to  show,  as  is  the 
case  here,  that  the  seller  has  been  guilty  of  any  artifice  or  other  means  to 
prevent  the  purchaser  from  examining  and  judging  for  himself. 

We  are  also  clearly  of  opinion  that,  under  the  circumstances  of  this 
case,  the  appellant  was  not  warranted  in  relying  on  the  statement  that 
appellee  had  already  been  offered  $25;000  for  tihe  patents.  Conceding 
that  such  a  representation,  under  some  circumstances,  might  be  a  ground 
for  equitable  relief,  there  are  a  number  of  reasons  why  it  cannot  be  so 
regarded  in  this  case.  In  the  first  place,  the  statement  is  too  general 
and  vague.  There  is  nothing  in  it  to  indicate  when,  wfa^re,  or  by 
whom  it  was  made,  or  whether  it  was  by  a  responsible  or  irresponsible 
person.  Moreover,  the  very  feet  that  appellee  consented  to  accept  of 
appellant  $28,000,  when  another,  according  to  the  representation,  as  is 
claimed,  was  standing  by  ready  to  pay  him  $25,000,  ought  to  have  sat- 
isfied any  reasonable  person  that  the  representation  could  not  be  safely 
relied  upon.  But  the  case  was  still  worse  than  this.  The  $23,000  was 
not  given  and  promised  together  for  the  patents  alone,  but  also  for  ap- 
pellee's interest  in  the  partnership  and  the  entire  partnership  effects. 
Under  these  circumstances,  if  the  appellant  placed  any  reliance  upon 
the  representation  in  question,  as  be  claims  he  did,  it  was  the  sheerest 
foll}'^  to  do  so,  and  he  has  no  right  to  complain. 

We  agree  with  the  lower  courts  that  the  bill  shows  no  ground  for  re- 
lief, and  that  it  was  therefore  properly  dismissed.     Judgment  affirmed. 

NOTE. 

i.  Rbbcibbioiv  or  Contbagt.  In  a  bill  in  eqnity  by  a  vendee  for  the  resdssion  of  a 
deed  on  the  ground  of  the  vendor's  fraud  and  misrepresentation,  relief  in  equity  can- 
not be  granted  except  the  plaintiff  have,  within  a  reasonable*  time  after  the  discovery 
of  the  fraud,  elected  to  disaffirm  the  contract,  and  also  returned,  or  offered  to  return, 
the  peraonal  property  received,  and  reconveyed,  or  offered  to  reconvey,  the  real  estate 
of  wnich  he  has  the  title.    Schneider  v.  Foote,  27  Fed.  Rep.  — . 

The  intention  to  rescind  a  contract  must  be  manifested  by  some  positive  act.  David- 
son v.  Keep.  (Iowa,)  16  N.  W.  Rep.  101. 

Where  the  evidence  shows  that  a  party  was  induced  to  make  a  certain  purchase  by 
false  and  fraudulent  representations  as  to  the  value  of  the  property,  he  is  entitled  to  a 
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decree  for  the  cancellatioTi  of  notes  given  ns  part  consideratioD  for  the  property.    Parks 
T.  Bnrbank,  (Iowa,)  12  N.  W.  Rep.  729. 

It  is  said  in  Seeley  v.  Reed,  25  Fed.  Rep.  861,  that  a  court  of  equity  will  decree  a  re-  • 
scission  of  a  contract  obtained  by  fraudulent  representations  or  conduct  of  one  of  the 
parties  thereto,  on  the  complaint  of  the  other,  when  it  satisfactorily  appears  that  the 
party  seeking  the  rescission  nas  been  misled  in  regard  to  a  material  matter  by  such  rep- 
resentations, to  his  injury  or  prejudice. 

Where  a  plaintiff  comes  into  a  court  of  equit^^  asking  for  the  rescission,  in  whole  or 
in  part,  of  a  contract,  or  to  be  relieved  of  a  portion  of  a  contract,  and  the  taking  of  an 
account  is  necessary  for  the  ascertainment  of  the  sum  to  be  repaid,  or  the  sum  to  be 
liquidated  by  an  aajndication  based  on  evidence  of  facts  independent  of  the  terms  of 
the  contract  itself,  an  offer  to  refnnd  such  sum  as  shall  be  decreed  is  a  sufficient  offer  to 
do  equity.    Sutter  St.  R.  Oo.  v.  Baum,  (Cal.)  4  Pac.  Rep.  916. 

2.  False  and  Fbaudulbnt  Repbesbntations.  A  contract  secured  by  false  and  fraud- 
ulent representations  cannot  be  enforced.    Mills  y.  Collins,  (Iowa,)  25  N.  W.  Rep.  109. 

A  court  of  equity  will  decree  a  rescission  of  a  contract  obtained  by  the  fraudulent  rep- 
resentations or  conduct  of  one  of  the  parties  thereto,  on  the  complaint  of  the  other, 
when  it  satisfactorily  appears  that  the  party  seeking  the  rescission  has  been  misled  in 
regard  to  a  material  matter  by  such  representation  or  conduct,  to  his  injury  or  preju- 
dice. But  when  the  facts  are  known  to  both  parties,  and  each  acts  on  his  own  judg- 
ment, the  court  will  not  rescind  the  contract  because  it  may  or  does  turn  out  that  they, 
or  eitjber  of  them,  were  mistaken  as  to  the  legal  effect  of  the  facts,  or  the  rights  or  obli- 
gations of thepartles  thereunder,  and  particularly  when  such  mistake  can  in  no  way 
injuriously  afieot  the  right  of  the  party  complaining  under  the  contract,  or  prevent  him 
from  obtaining  and  receiving  all  the  benefit  contemplated  by  it>  and  to  which  he  is  en- 
titled under  it.    Seeley  v.  Reed,  26  Fed.  Rep.  361. 

When,  bv  false  representations  or  misrepresentations,  a  fraud  has  been  committed, 
and  by  it  the  complainant  has  been  injured,  the  general  prindples  of  equity  jurispru- 
dence afford  a  remedy.  Singer  Manufg  Co.  y.  Yarger,  12  Fed.  Rep.  487.  See  Chan<iler 
y.  Childs,  (Mich.)  3  if.  W.  Rep.  297;  Cavender  y.  Roberson.  (Kan.)  7  Pac.  Rep.  162. 

When  no  damage,  present  or  prospective,  can  result  from  a  fraud  practiced,  or  false 
representations  or  misrepresentation  made,  a  court  of  equity  will  not  entertain  a  peti- 
tion for  relief.    Bunn  y.  Remington,  (Neb.)  2  N.  W.  Rep.  230. 

A  person  is  not  at  liberty  to  make  positive  assertions  about  facts  material  to  a  trans- 
action unless  he  knows  them  to  be  true ;  and  if  a  statement  so  made  is  in  fact  false,  the 
assertor  cannot  relieve  himself  from  the  imputation  of  fraud  by  pleading  ignorance, 
but  must  respond  in  damages  to  any  one  who  has  sustained  loss  by  acting  in  reason- 
able reliance  upon  such  assertion.    Lynch  v.  Mercantile  Trust  Ck>.,  18  Fed.  Rep.  486. 

Equity  will  not  relieve  against  a  misrepresentation,  unless  it  be  of  some  material  mat- 
ter constituting  some  motive  to  the  contract,  something  in  regard  to  which  reliance  is 
placed  by  one  party  on  the  other,  and  by  which  he  was  actually  misled,  and  not  merely 
a  matter  of  opinion,  open  to  the  inquiry  and  examination  of  both  parties.  Buckner  y. 
Street*  15  Fed.  Rep.  365. 

False  representations  may  be  a  ground  for  relief,  though  the  person  making  them 
believes  them  true,  if  the  person  to  whom  they  were  made  relied  upon  them,  and  was  in- 
duced thereby  to  enter  into  the  contract.   Seeberger  v.  Hobert,  (Iowa,)  8  N.  W.  Rep.  482. 

Fraudulent  representations  or  misrepresentations  are  not  ground  for  relief,  where 
they  arc  immaterial,  even  though  they  oe  relied  upon.  Hall  v.  Johnson,  (Mich.)  2  N. 
W.  Rep.  55.  See,  to  same  effect,  Lynch  v.  Mercantile  Trust  Co.,  18  Fed.  Rep.  486  ; 
Seeberger  y.  Hobert,  (Iowa,)  8  N.  W.  Rep.  482. 

In  fraudulent  representation  or  misrepresentation  the  injured  parties  may  obtain  re- 
lief, even  though  they  did  not  suppose  every  statement  made  to  them  literally  true. 
Heineman  v.  Steiger,  (Mich.)  19  N.  W.  Rep.  9iB5. 

Where  the  vendor  honestly  expresses  an  incorrect  opinion  as  to  the  amount,  quality, 
and  value  of  the  goods  he  disposes  of  in  a  sale  of  his  business  and  g^od-will  thereof, 
and  the  purchaser  sees  or  knows  the  property,  or  has  an  opportimity  to  know  it,  no  ac- 
tion for  false  representations  will  lie.    Collins  y.  Jackson,  (Mich.)  19  N.  W.  Rep.  947. 

Mere  *'  dealing  talk"  in  the  sale  of  goods,  unless  accompanied  by  some  artifice  to  de- 
ceive the  purchaser  or  throw  him  off  his  guard,  or  some  concealment  of  intrinsic  defects 
not  easily  detected  by  ordinary  care  and  diligence,  does  not  amount  to  misrepresenta- 
tion.   Reynolds  y.  Palmer,  21  Fed.  Rep.  433. 

False  statements  made  at  the  time  of  the  sale  by  the  vendor  of  chattels,  with  the  fraud- 
ulent intent  to  induce  the  purchaser  to  accept  an  inferior  article  as  a  superior  one,  or 
to  give  an  exorbitant  and  unjust  price  therefor,  will  render  such  purchase  voidable; 
but  such  false  statement  must  be  or  some  matter  affecting  the  character,  quantity,  qual- 
ity, value,  or  title  of  such  chattel.  Bank  of  Bamesville  v.  Yocum,  (Neb.)  9  N.  W. 
&p.  84.  »  \        ^ 

A  statement  recklessly  made,  without  knowledge  of  its  truth,  is  a  fklse  statement 
knowingly  made,  within  the  settled  rule.    Cooper  y.  Schlesinger,  4  Sup.  C;t.  Rep.  360. 
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Whether  or  not  oTnission  to  communicate  known  &cts  will  amoant  to  fWindulent 
representation  depends  upon  the  circumstances  of  the  particular  case,  and  the  relations 
ofthe  parties.    Britton  v.  Brewster,  2  Fed  Rep.  160. 

Where  a  vendor  conceals  a  material  fact,  which  is  substantially  the  consideration  of 
the  contract  and  which  is  peculiarly  within  his  knowledge,  it  is  fraudulent  misrepre- 
sentation.   Bowling  V.  Lawrence,  (Wis.j  16  N.  W.  Rep.  552. 

Evidence  of  fraudulent  representations  must  be  clear  and  convincing.  Wickham  t. 
Morehouse,  16  Fed.  Rep.  324. 

Where  a  man  sells  a  business,  and  the  contract  of  sale  contained  a  clause  including 
all  ri^ht  to  business  done  by  certain  agents,  evidence  that  the  seller  was  willing  to  en- 
«tge  in  the  same  business  with  such  agents  is  not  proof  of  fraud  in  making  the  contract. 
Tavlor  v.  Saurman,  (Pa.)  1  Atl.  Rep.  40. 

It  was  recently  held  by  the  supreme  court  of  Indiana,  in  the  case  of  Ck>ok  v.  Church- 
man, 3  N.  E.  Rep.  759,  that  where  money  is  obtained  under  a  contract,  any  fraudulent 
representations  employed  by  a  party  thereto  as  a  means  of  inducing  the  loan  to  be  made, 
if  otherwise  proper,  are  not  to  be  excluded  because  of  the  statute  of  frauds;  also  that 
where  parol  representations  are  made  regarding  the  credit  and  ability  of  a  third  person, 
•  with  the  intent  that  such  third  person  shall  obtain  money  or  credit  thereon,  the  stat- 
ute of  fraud  applies,  and  no  action  thereon  can  be  maintained,  although  the  party 
making  the  representations  may  have  entered  into  a  conspiracy  with  such  person  with 
the  expectation  of  obtaining  some  incidental  benefit  for  himself. 

The  law  holds  a  contracting  party  liable  as  for  a  fraud  on  his  express  representations 
concerning  facts  material  to  tne  treaty,  the  truth  of  which  he  assumes  to  know,  and 
the  truth  of  which  is  not  known  to  the  other  contracting  party,  where  the  representa- 
tions were  false,  and  the  other  narty,  relying  upon  them,  has  been  misled  to  his  injury. 
Stimson  v.  Helps,  (Colo.)  10  Pac.  Rep.  292. 

False  representations,  to  avoid  a  contract,  must  be  made  for  the  purpose  of  inducing 
the  party  complaining  to  enter  into  the  contract,  and  must  have  been  relied  upon  by 
him.    Berringer  v.  Beecher,  (Mich.)  25  N.  W.  Rep.  491. 

In  an  action  founded  upon  the  fraud  and  deceit  ofthe  defendant  in  making  false  rep- 
resentations, it  is  necessary  to  prove  that  they  were  fraudulently  made.  An  intention 
to  deceive  is  a  necessary  element  or  ingredient.  It  may  be  proven  by  showing  either 
that  the  party  knew  that  the  statements  were  untrue ;  or  that,  not  knowing  whether 
they  were  true  or  false,  he  did  not  honestly  believe  that  they  were  true;  or,  not  know- 
ing whether  they  were  true  or  false,  he  misstated  the  source  or  extent  of  his  knowledge* 
But  in  each  case  there  would  be  falsehood  uttered  and  intent  to  deceive.  Humphrey 
V.  Merriam,  (Minn.)  20  N.  W.  Rep.  138. 

A  contract  secured  by  false  representations  as  to  matters  material  thereto,  and  the 
party  to  whom  they  were  made  relies  on  such  representations  to  his  damage,  cannot 
be  enforced.    Frenzel  v.  Miller,  37  Ind.  1. 

To  sustain  a  defense  of  fraudulent  representations  it  is  insufficient  to  show  that  the 
representations  made  were  simply  false.  Fraudulent  intent  in  the  party  making  them 
must  be  shown.    Qriswold  v.  Sabin,  61  N.  H.  167. 

A  naked  assertion,  b^  a  vendor,  of  the  value  of  property  offered  for  sale,  although 
false  and  fraudulent,  will  not  support  an  action  for  damages,  but  the  vendee  must  have 
been  ignorant  and  destitute  ofthe  means  of  information  on  the  subject,  and  must  have 
entirely  relied  on  the  representation,  or  must  have  been  prevented  from  inquiry  or  ac- 
quiring knowledge  by  the  vendor's  artifice;  and  so,  where  the  vendee  sees  the  prop- 
erty, he  may  not  rely  on  the  vendor's  representation  of  value.  Chrysler  y.  Canaday,  90 
N.Y.  272. 

False  and  fraudulent  representations  of  the  market  price  of  an  article  sold,  made  by 
the  vendor  to  induce  a  sale,  and  relied  on  bv  the  vendee,  will  not  avoid  the  contract 
where  the  vendor  had  no  special  facilities  of  ascertaining  the  market  price,  and  there 
are  no  special  circumstances  making  it  his  duty  to  communicate  his  Juiowledge.  Qraf- 
fensiein  v.  Epstein,  23  Kan.  448. 

In  the  absence  of  artifice,  a  sale  will  not  be  set  aside  on  the  ground  that  it  was  pro- 
cured by  false  and  fraudulent  representations,  if  the  vendor  believed  them  true,  and 
the  vendee  had  equal  opportunity  and  means  of  ascertaining  their  falsity.  Mamlock  v. 
Fairbanks,  (Wis.)  1  N.  W.  Rep.  167. 

One  proposing  to  buy  an  interest  in  a  business  and  a  stock  of  goods,  haying  ample 
opportunity  to  examine  and  investigate,  may  not  rely  on  the  seller's  representations 
as  to  value  of  the  goods  or  extent  of  the  business.    Poland  y.  Brownell,  131  Mass.  138. 
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(118  111.  H) 

Watson  and  another  «.  Watson, 

{Supreme  Court  of  lUinois,    May  15, 1886.) 

equttt — ookybtakob  by  hubband  and  wifb  to  hl8  mother  —  vacation  — 
Wife's  Testdcont  Alone  Insufficdbnt  for. 

In  the  present  case  a  conveyance  was  made  by  the  husband  and  wife  to  his 
mother.  The  wife  brin^  this  bill  to  vacate  the  deed  on  the  ground  that  she 
was  induced  to  execute  it  by  misrepresentations  of  her  husband.  Her  unsup- 
ported testimony  is  insufficient  to  establish  this,  against  his  testimony,  cor- 
roborated by  the  certificate  of  acknowledgment 

Appeal  from  Cook. 

Craiq,  J.  This  was  a  bill  brought  by  Eda  Watson  to  set  aside  a  deed 
executed  by  her  and  her  husband,  Artemus  D.  Watson,  on  the  ninth 
day  of  May,  1884,  in  which  they  conveyed  certain  property  in  Chicago 
to  Catharine  Watson,  on  the  ground  that  she  was  induced  to  execute  the 
instrument  by  the  misrepresentations  of  her  husband.  The  cause  was 
heard  upon  bill,  answer,  replication,  and  proofs,  and  a  decree  rendered 
in  favor  of  complainant,  to  reverse  which  the  defendants  appealed.  The 
property  involved  was  inherited  by  Artemus  D.  Watson  from  his  father, 
it  being  the  homestead  of  the  latter,  and  was  conveyed  to  the  widow  of 
the  deceased  husband.  Artemus  I>.  Watson,  as  appears  from  the  evi- 
dence, was  married' to  complainant  on  the  fourteenth  day  of  February, 
1854,  and  soon  after  the  marrii^e  they  took  up  their  residence  with  the 
mother  of  the  husband,  who  occupied  the  property  involved.  About 
one  month  after  the  marriage,  the  wite  became  enciente,  and  some  evi- 
dence was  introduced  by  complainant  tending  to  prove  that  the  husband 
and  mother-in-law  procured  medicine  for  the  wife  for  the  purpose  of  pro- 
ducing an  abortion.  This,  however,  is  denied  by  the  defendants.  But, 
whatever  may  be  the  fact  in  regard  to  this  matter,  such  evidence  has  no 
bearing  on  the  question  involved.  .There  was  also  evidence  that  the  com- 
plainant and  her  mother-in-law  did  not  get  along  altogether  harmoni- 
ously, and  that  this  led  to  a  "spat,"  as  they  term  it,  occasionally  between 
the  complainant  and  her  husband;  but  this  character  of  evidence  has  but 
little  to  do  with  the  validity  or  invalidity  of  the  deed. 

The  deed  was  in  the  usual  form,  and  was  executed  by  the  complain- 
ant, and  acknowledged  before  a  notary  public  in  Cook  county.  The 
certificate  of  the  oflScer  attached  to  the  deed  is  in  the  form  required  by  the 
statute.  In  it  he  certifies,  under  his  official  seal,  that  the  complainant 
appeared  before  him,  and  acknowledged  that  she  signed,  sealedj  and 
delivered  the  said  instrument,  as  her  free  and  voluntary  act,  for  the  uses 
and  purposes  therein  set  forth.  The  only  direct  evidence  offered  on  the 
hearing  to  impeach  the  certificate  of  the  officer  before  whom  the  deed 
was  acknowledged^  was  that  of  the  complainant  herself,  who  in  substance 
testified  that  she  did  not  read  the  deed,  nor  was  it  read  to  her;  that  her 
husband  informed  her  that  it  was  a  paper  to  be  filed  in  the  probate 
court  to  settle  up  his  father's  estate;  that  she  did  not  know  what  the 
paper  was  when  she  executed  it;  that  she  relied  upon  the  statement  of 
her  husband.     This  version  of  the  transaction  is  contradicted  by  the 
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husband,  who  in  substance  testified  that  he  wrote  the  deed  at  his  house 
on  the  eighth  day  of  May,  and  asked  complainant  if  she  would  go  down 
town  in  the  morning  to  sign  a  deed  conveying  the  Park  street  property 
to  his  mother.  She  replied  that  she  would  let  him  know  in  the  morn- 
ing. The  next  morning  the  request  was  renewed,  and  the  two  went 
down  to  the  oflBce  of  the  notary,  and  the  deed  was  there  signed  and 
acknowledged.  He  also  testified  that  on  the'  road  to  the  notary's  of- 
fice he  informed  his  wife  that  a  few  months  after  his  father's  death  he 
had  made  an  agreement  with  his  mother  to  convey  the  property  to  her. 
The  witness  also  denied  the  statement,  made  by  his  wife,  that  the  in- 
strument executed  was  a  paper  to  be  used  in  closing  up  his  father's  es- 
tate. The  evidence  of  the  husband  is  a  direct  contradiction  of  that  of 
the  complainant  as  to  the  execution  of  the  deed. 

The  record  before  us  presents  the  question  whether  a  deed  can  be  im- 
peached upon  the  testimony  alone  of  one  of  the  grantors;  the  certificate 
of  the  ofiicer  and  the  other  grantor  showing  that  the  deed  was  executed 
and  acknowledged  in  due  form.  As  between  the  immediate  parties  to  a 
deed,  the  certificate  of  acknowledgment  of  the  officer  may  be  impeached 
for  fraud,  collusion,  or  imposition;  but  the  evidence  to  prodtice  that  re- 
sult, as  has  often  been  held  by  this  court,  must  fully  and  clearly  satisfy 
the  court  that  the  certificate  of  thfe  officer  is  false  and  fraudulent.  In 
Lickmon  v.  Harding,  65  111.  505,  we  held  that,  in  the  absence  of  proof 
of  fraud  and  collusion  on  the  part  of  the  oflBcer  who  took  the  acknowl- 
edgment, the  officer's  certificate,  in  proper  form,  must  prevail  over  the 
unsupported  testimony  of  the  party  grantor  that  the  same  was  falbe  and 
forged.  See,  also,  PUzgerald  v.  Fitzgerald^  100  111.  386,  where  the  same 
doctrine  is  announced.  Under  the  rule  announced,  it  is  plain  that  the 
decree  cannot  be  sustained.  There  is  nothing  in  the  record  to  impeach 
the  certificate  of  the  officer  before  whom  the  deed  was  acknowledged,  ex- 
cept the  unsupported  testimony  of  one  of  the  grantors,  and  that  is  con- 
tradicted by  the  evidence  of  the  other  grantor.  We  are  aware  of  no  well- 
considered  case  holding  that  a  deed  may  be  impeached  and  set  aside  on 
such  evidence;  and  we  think  it  would  be  establishing  a  dangerous  prec- 
edent for  any  court  to  lay  down  a  rule  of  that  character.  As  was  said 
in  the  case  first  cited,  public  policy  requires  such  an  act  should  prevail 
over  the  unsupported  testimony  of  an  interested  party,  otherwise  there 
would  be  but  slight  security  in  titl^  to  land.  Here  the  complainant 
was  19  years  old,  a  person  of  intelligence  and  culture;  and  had  she  used 
even  slight  precaution,  and  read  the  deed,  which  it  was  her  duty  to  have 
done,  she  never  could  have  been  imposed  upon  or  deceived  in  the  ex- 
ecution of  the  deed;  and  if  she  was  imposed  upon,  it  was  her  own  feult, 
and  she  must  bear  the  loss,  arising,  as  it  does,  from  her  own  negligence. 

The  decree  will  be  reversed,  and  the  cause  remaudedi  with  directionB 
to  the  court  to  dismiss  the  bill. 
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017  ni.  682) 

Qagb  V.  Mayer. 
(Supreme  Court  of  Illinois,    May  15, 1886.) 

1.  Taxation— Tax  Deed— Notice  for  Redemption,  and  Affidavit— In  accu- 

racy IN  Affidavit. 

The  validity  of  a  tax  deed  is  dependent  on  the  performance  of  the  statutory 
conditions  of  giving  notice  for  redemption,  and  making  affidavit  as  to  the 
same.  A  failure  to  make  an  affidavit  complying  with  the  statute,  or  an  inac- 
curacy in  the  affidavit,  will  be  fatal  to  the  deed,  regardless  of  what  the  real 
facts  may  be,  or  of  what  may  be  proved. 

2.  Same— Mistake  in  Name. 

A  notice  to  I.  Mayer  is  not  a  notice  to  J.  Mayer;  and  an  affidavit  showing 
that  property  was  assessed  to  J.  Mayer,  and  that  notice  was  given  to  I.  Mayer, 
is  insufficient. 
8.  Same— Requiring  Redbemeb  to  Pat  Othbb  Taxes  than  Those  fob  Which 
Sale  was  Mads,  is  Error  not  Injurious  to  Purchaser. 

'Die  fact  that  the  party  seeking  redemption  mav  be  required  to  pay  too 
large  an  amount,  e,  g.,  by  including  the  coat  of  other  taxes  than  those  for 
which  the  sale  was  made,  is  an  error  not  iniurious  to  the  purchaser,  and  can- 
not be  taken  advantage  of  by  him  on  appeal. 
4.  BquiTT— Jurisdiction— Legal  Title  not  Determinablb — Cross-Bill. 

It  is  a  well-settled  i)rincip]e  that  a  court  of  equity  is  not  a  proper  tribunal 
for  the  trial  of  legal  titles  to  real  estate,  and  this  applies  equally  to  the  asser- 
tion of  a  title  by  a  cross-bill  and  by  original  bilL 

Appeal  from  Cook. 

Craig,  J.  This  was  a  bill  brought  by  J^cob  Mayer,  in  the  circuit 
court  of  Cook  county,  against  Henry  H.  Gage,  to  set  aside  a  tax  deed 
issued  to  Gage  on  the  twenty-sixth  day  of  March,  1880,  purporting  to 
convey  certain  lots  situated  in  the  town  of  Lake,  in  Cook  county,  which 
had  been  sold  for  the  non-payment  of  taxes  on  the  twenty-seventh  day 
of  August,  1877.  As  to  the  validity  of  the  deed  but  one  question  need 
be  considered,  as  we  regard  that  conclusive. 

Section  216,  c.  120,  Rev.  St.  1874,  provides  that  "hereafter  no  pur- 
chaser *  ,*  *  at  any  sale  of  lands  *  *  *  for  taxes  *  *  * 
shall  be  entitled  to  a  deed  *  *  ♦  until  the  following  conditions 
have  been  complied  with,  to- wit:  Such  purchaser  shall  serve  *  *  * 
notice  of  such  purchase  on  every  person  in  *  *  *  possession 
*  *  *  of  such  land,  *  *  *  and  also  the  person  in  whose  name 
the  same  was  taxed,  *  *  *  if  *  *  *  he  can  be  found  in  the 
i  county.     *    *     *"    Section  217,  c.  120,  Rev.  St.  74,  provides  that 

the  purchaser  shall  make  an  affidavit  stating  particularly  the  facts  relied 
upon  as  compliance  with  section  216,  mipra,  before  he  shall  be  entitled 
{  to  a  deed.     Under  section  216  no  person  is  entitled  to  a  deed,  and  no 

i  deed  can  lawfully  be  issued  unless  the  notice  specified  in  the  section  has 

I  been  given.     Section  217  is  equally  imperative  that  the  purchaser,  be- 

I  fore  he  shall  be  entitled  to  a  deed,  shall  make  an  affidavit  showing  a 

I  compliance  with  the  section  of  the  statute.     The  affidavit  is  required  to 

I  be  filed  with  the  county  clerk,  whose  duty  it  is  to  enter  it  upon  the 

I  records  of  his  office.     The  affidavit  relied  upon  as  showing  a  compliance 

!  with  the  statute  was  made  by  the  agent  of  the  purchaser  at  the  tax  sale, 

and  states  that  he  visited  the  property,  December  6,  1878,  to  serve  the 
v.7N.E.no.2 — 7 
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occupant  with  a  notice,  and  there  was  no  person  in  possession  of  the 
same,  but  the  property  was  vacant  and  unoccupied;  that  the  property 
was  taxed  in  tiie  name  of  W.  H.  Bice  and  I.  Mayer,  and  he  served  a 
notice,  of  which  the  annexed  is  a  true  copy,  on  W.  H.  Rice  and  I.  Mayer,, 
by  handing  the  same  to,  and  leaving  the  same  with,  W.  H.  Rice  per- 
sonally, at  No.  188  Washington  street,  and  J.  Mayer,  personally,  at 
Rowland  block,  Chicago,  in  said  county,  both  on  March  19,  1879. 

From  the  affidavit  it  appears  that  the  lots  were  assessed  in  the  names 
of  two  persons,  W.  H.  Rice  and  I.  Mayer,  but  the  notice  was  served  on 
W.  H.  Rice  and  J.  Mayer.  So  far  as  I.  Mayer  is  concerned,  it  does  not 
appear  from  the  affidavit  that  he  was  served  with  any  notice  whatever. 
Had  the  affidavit  shown  that  I.  Mayer  and  J.  Mayer  was  one  and  the  same 
person,  or  that  there  was  no  such  person  as  I.  Mayer,  and  the  assessment 
in  his  name  was  a  clerical  error  intended  for  J.  Mayer,  who  was  the  real 
owner  of  the  land  when  assessed,  it  might  have  been  a  sufficient  compli- 
ance with  the  statute  to  authorize  the  execution  of  the  tax  deed.  This, 
however,  does  not  appear  from  the  affidavit,  and  we  perceive  no  ground 
upon  which  the  affidavit  can  be  held  sufficient,  unless  we  can  say  that  a 
service  on  J,  Mayer  was  a  service  on  I.  Mayer;  in  other  words,  that  J. 
Mayer  and  I.  Mayer  are  idem  sonans.  In  support  of  this  view  it  is  said 
in  the  argument: 

"Theinlti'als  •  I  *  and  *  J  *  are  not  to  be  taken  as  mere  initials.but  as  abbre- 
viations for  tlie  name  •Jacob,'  for  which  they  stand.  If  the  word  had  been 
fully  spelled  out,  *Iacob/  it  could  not  have  been  successfully  contended  that 
this  was  not  'Jacob,*    In  contemplation  of  law  the  two  cases  are  identical." 

We  are  willing  to  concede  that  lacob  and  Jacob  may  be  regarded  as 
one  and  the  same  name.  Where  the  letter  '*I"  is  placed  before  "acob,** 
any  person  would  see  without  a  moment's  reflection  that  it  was  intended 
for  the  letter  "J."  But  upon  what  theory  can  it  be  said  that  the  letter 
"J*'  stands  for  Jacob.  It  may  as  well  stand  for  John  or  James,  or  any 
other  given  name  which  commences  with  the  letter.  So,  also,  "I" 
may  stand  for  Isaac,  Ion,  or  any  other  given  name  which  commences 
with  that  letter.  The  use  of  either  of  the  letters  would  not  in  the  least 
indicate  that  they  were  intended  as  an  abbreviation  of  the  word  "Jacob." 
It  may  be,  as  claimed  in  the  argument,  that  "I"  was  formerly  used  in 
words  where  "J"  is  now  written,  but  we  do  not  think  it  is  so  used  at  the 
present  time.  At  all  events,  we  are  not  satisfied  tiiat  there  is  authority* 
for  holding  that  I.  Mayer  and  J.  Mayer  are  to  be  regarded  as  one  and  the 
same  person;  and  leaving  a  notice  with  J.  Mayer  was  not  a  service  on 
I.  Mayer,  the  person  in  whose  name  the  property  was  taxed.  Oage  v. 
Hervey,  111  111.  308,  may  be  regarded  as  an  authority  on  the  question. 

We  have  not  remarked  upon  the  evidence  introduced  in  the  trial,  tend- 
ing to  prove  that  I.  Mayer  and  J.  Mayer  was  one  and  the  same  person, 
as  we  did  not  regard  such  evidence  competent  in  the  case.  The  execu- 
tion of  the  deed  rests  entirely  upon  the  sufficiency  of  the  affidavit  filed 
with  the  clerk ,  upon  which  it  issued .  Parol  evidence  cannot  be  introduced 
to  supply  defects  or  omissions  in  the  affidavit.  The  statute  only  author- 
izes a  deed  to  be  executed  upon  an  affidavit  being  filed  which  contains 
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certain  specified  facts.  If  the  affidavit  does  not  contain  the  specified 
facts,  the  deed  is  unauthorized  and  nugatory ,  r^ardless  of  what  the  real 
facts  may  be  or  what  may  be  proved. 

Pond  V.  Einnis^  69  HI.  341,  has  been  cited  as  an  authority  on  the  suffi- 
ciency of  the  notice.  In  the  case  cited,  a  defendant,  in  a  proceeding  to 
foreclose  a  mortgage,  was  served  by  a  wrong  name,  and  it  was  held  that 
the  party  was  bound  to  plead  the  misnomer,  and  in  failure  to  do  so 
was  bound  by  the  decree  rendered  in  the  cause.  There  is  no  doubt  in 
r^ard  to  the  rule  laid  down  in  the  case  cited;  but  that  was  a  proceeding 
in  court,  and  it  has  no  bearing  on  the  validity  of  the  steps  required  to 
be  taken  under  the  revenue  law  to  make  a  tax  title  to  real  estate.  The 
validity  of  a  tax  title,  as  has  often  been  ruled  by  this  court,  depends 
upon  a  strict  compliance  with  the  statute. 

It  appears  from  the  record  that  appellant  had  purchased  the  lots  in 
question  for  taxes  at  sales  prior  to  the  one  involved  in  this  proceeding, 
and  the  master,  in  computing  the  amount  which  complainant  should 
pay,  included  amounts  which  appellant  had  paid  on  and  under  these 
sales;  and  it  is  argued  that  the  court  erred  in  requiring  appellee  to  pay 
appellant  for  tax  titles  not  in  issue  under  the  bill.  The  fact  that  appel- 
lee may  be  required  to  pay  too  large  an  amount  cannot  injure  appellant, 
and,  if  not  injured,  there  can  be  no  just  ground  of  complaint.  The  valid- 
ity of  the  sales  made  prior  to  1877  were  not  involved  in  this  bill;  and  if  the 
appellant  should  be  of  opinion  that  an  acceptance  of  the  money  decreed 
to  be  paid  by  appellee,  which  had  been  paid  out  by  appellant  on  or  un- 
der such  sales,  would  have  any  bearing  upon  such  sales,  he  can  leave 
that  amount  in  the  hands  of  the  person  with  whom  it  has  been  de- 
posited, and  take  the  balance  of  the  money  paid  under  the  decree. 

The  appellant  filed  a  cross-bill  in  which  he  alleged  that  he  was  the 
owner  of  the  land  in  fee-simple,  under  four  distinct  sources  of  title: 
First,  under  a  deed  from  Herman  Leib,  county  derk,  dated  February  10, 
1877;  second  J  under  a  deed  from  some  party  dated  March  28,  1877; 
thirdj  under  a  deed  from  E,  F.  C.  Klokke,  county  clerk,  dated  March  26, 
1880;  fourth^  under  a  deed  from  some  party  dated  July  2,  1880.  The 
complainant  interposed  a  demurrer  to  the  cross-bill,  which  the  court 
overruled  for  the  reason  that  it  failed  to  show  any  ground  for  equitable 
relief;  that  the  cross-bill  set  up  a  legal  title  in  appellant;  and  that  his 
remedy  was  at  law.  It  may  be  r^rded  as  a  weU-settled  principle  that 
a  court  of  equity  is  not  the  proper  tribunal  for  the  trial  of  legal  titles  to 
real  estate.  An  action  of  ejectment  in  a  court  of  law  must  be  resorted 
to  where  the  parties  desire  to  contest  the  validity  of  conflicting  titles. 
An  action  of  ejectment  cannot  be  tried  in  a  court  of  equity  by  bill  or 
cross-bill.  Parker  v.  Skinner^  114  III.  192.  From  an  inspection  of  the 
cross-bill  it  is  apparent  that  the  relief  therein  claimed  was  not  a  proper 
subject  to  be  determined  in  a  court  of  equity.  The  complainant's  bill 
was  brought  to  impeach  a, tax  deed  issued  on  the  twenty-sixth  day  of 
March,  1880,  on  the  ground  that  it  was  void,  and  hence  a  cloud  upon 
his  title.  Any  matter  or  thing  having  a  bearing  on  the  validity  of  the 
sale  or  deed  ^as  proper  for  the  appellant  to  present.    But  the  &ct  that 
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appellant  had  held  other  deeds  for  the  property  involved,  which  may 
have  invested  him  with  the  fee,  could  not  properly  be  set  up  by  an 
affirmative  bill.  If  he  holds  the  fee  to  property  under  such  deeds,  he 
has  his  remedy  in  an  action  of  ejectment,  where  his  title,  and  that  of  the 
complainant,  may  be  investigated  and  determined  as  their  rights  may 
appear.  On  a  bill  for  partition,  conflicting  titles  may  be  investigated 
and  determined  as  settled  in  some  of  the  cases  cited  by  appellant;  but 
this  is  not  a  proceeding  of  that  character,  and  the  rules  that  govern  in 
such  a  case  have  no  bearing  here. 

The  decree  of  the  circuit  court  will  be  affirmed. 


(117  111.  180) 

HoRNE  V.  Walton. 

{Supreme  Gourt  ofllUnais.    May  16, 1886.) 

Damages-— DscErr — Action  fob — Measure  of  Dakagbs — Dibtikction  be- 
tween Sale  and  Loan. 

Where  there  has  been  a  sale  of  land,  and  fraudulent  representations  were 
made  as  to  its  value  or  quality  or  condition,  the  measure  of  damages  undoubt- 
edly 18  the  difference  between  th^  actual  value  of  the  land  and  the  value  of 
the  land  as  represented  at  the  time  of  the  sale;  but  where  the  transaction  is 
a  loan  upon  real -estate  security,  induced  by  fraudulent  representations  as  to 
the  value  of  the  security,  the  measure  of  damages  is  the  amount  loaned,  with 
Interest  thereon. 

Appeal  from  First  district. 

Magbudbr,  J.  This  is  an  action  on  the  case,  brought  by  appellee  in 
the  circuit  court  of  Cook  county,  to  recover  damages  of  appellant  for  ob- 
taining $2,000  of  appellee  by  deceit,  and  false  and  fraudulent  representa- 
tions. The  case  was  tried  before  a  jury ,  who  returned  a  verdict  in  favor  of 
appellee  for  $2,900,  being  the  sum  of  $2,000  and  interest  thereon.  The 
judgment  upon  this  verdict  was  affirmed  by  the  appellate  court,  and  the 
case  is  brought  to  this  court  by  appeal  from  the  appellate  court.  The  dec- 
laration alleges  that  appellee  worked  on  the  farm  of  one  Bowen,  and  had 
$2,000  deposited  in  the  Illinois  Trust  &  Savings  Bank  of  Chicago;  that 
appellant  (an  attorney)  came  to  Bowen's  place  in  August,  1877,  and  rep- 
resented to  appellee  that  the  bank  was  unsafe,  and  it  would  be  better  to 
invest  the  money  in  real  estate  security;  that  appellant  stated  that  he  had 
been  agent  for  14  years  for  one  Carpenter,  of  Cincinnati,  who  was  worth 
over  $100,000,  and  owned  some  lots  in  Chicago,  worth  $5,000;  that 
Carpfenter  wanted  $2,000  to  pay  off  the  taxes  upon  these  lots,  and  would 
pay  double  the  interest  paid  by  the  bank;  that  the  title  to  the  lots  was 
good,  and  appellant  knew  it  to  be  good;  that  appellant  induced  appellee 
to  surrender  up  the  $2,000,  and  gave  to  appellee,  as  security.  Carpen- 
ter's note  for  that  amount,  due  in  six  months,  drawing  8  per  cent,  inter- 
est, and  a  mortgage,  executed  by  Carpenter  on  the  lots  in  question;  that 
appellant  represented  that  the  investment  was  safe,  and  that  the  money 
would  be  used  in  paying  the  accumulated  taxes  upon  said  lots;  that  the 
representations  so  made  were  false,  and  known  to  be  false  by  appellant, 
find  were  made  for  the  purpose  of  deceiving  and  defrauding  appellee; 
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that  Tipob  the  maturity  of  the  note  appellee  demanded  his  money  of  ap- 
pellant, but  was  told  that  Carpenter  had  died,  and  nothing  could  be 
done  until  the  estate  was  settled;  that  the  money  was  promised  to  be 
forthcoming  in  a  few  weeks  from  Carpenter's  father-in-law,  but  has  never 
been  paid;  that  appellant  declined  to  furnish  an  abstract  of  title;  that 
the  title  was  not  good  in  Carpenter;  tht^t  the  money  was  not  used  to  pay 
taxes  on  the  lots;  that  the  taxes  had  been  paid  on  the  lots  for  five  years 
prior  to  1877  by  Mary  Kenyon;  that  Mary  Kenyon  was  the  owner  in 
fee  of  the  lots,  etc. 

The  appellant  complains  that  the  circuit  court  erroneously  refused  to 
give  an  instruction  asked  by  him,  which  told  the  jury  that,  if  they  should 
find  the  issues  for  the  plaintiff,  'Hhe  true  measure  of  damages  would  be 
the  difference  in  value  between  the  value  of  the  property  at  the  time  the 
transaction  was  had,  and  what  it  would  have  been  worth  at  said  time 
had  it  been  as  the  jury  believe  from  the  evidence  said  defendant  repre- 
sented it  to  said  plaintiff,  and  said  plaintiff  believed  it  to  be  from  said 
representations."  This  instruction  was  properly  refused,  as  being  in- 
applicable to  the  facts  of  the  case.  Where  there  has  been  a  sale  of  land, 
and  fraudulent  representations  have  been  made  as  to  its  value  or  quality 
or  condition,  the  measure  of  damages  is  undoubtedly  the  difference  be- 
tween the  actual  value  of  the  land  and  the  value  of  it  as  it  was  repre- 
sented to  be  at  the  time  of  the  sale.  In  this  case  there  was  no  sale,  but 
a  loan.  Appellee  is  alleged  to  have  parted  with  his  money,  as  a  loan, 
upon  representations  that  a  certain  security  offered,him  was  good,  when, 
as  matter  of  fact,  it  was  known  to  be  worthless.  The  evidence  tends  to 
show  that  Carpenter  was  worth  nothing  pecuniarily,  and  had  no  title  to 
the  lots  mortgaged,  and  that  appellee  never  saw  Carpenter,  and  knew 
nothing  about  him,  or  his  title  to  the  lots,  except  what  he  learned  from 
appellant.  He  did  not  buy  after  an  examination  of  the  record  title, 
and  in  reliance  upon  such  examination.  He  was  not  furnished  by  the 
borrower  with  an  abstract  of  title,  as  is  customary  in  such  cases.  He 
relied  solely  upon  the  statements  of  appellant,  who  was  a  lawyer,  as  to 
the  validity  of  the  title.  The  evidence  also  tends  to  show  that,  before 
suit  brought,  the  note  and  mortgage  were  tendered  back  by  appellee 
to  appellant.  Tlie  actual  loss  of  appellee  was  the  money  he  parted 
with,  and  interest  thereon  while  he  was  kept  out  of  the  possession  of  it. 
We  think  the  correct  measure  of  damages  in  this  case  was  the  amount  of 
such  loss,  to- wit,  the  $2,000  and  interest.  It  is  not  perceived  why  the 
same  rule  does  not  apply  here  as  is  laid  down  in  cases  where  there  is  a 
breach  of  the- covenant  of  seizin.  "For  a  total  breach  of  the  covenant  of 
seizin  or  good  right  to  convey,  while  nothing  passes  by  the  conveyance, 
the  measure  of  damages  is  the  amount  of  consideration  paid,  and  inter- 
est." 2  Suth.  Dam.  257.  To  the  same  effect  is  the  case  of  Rxtzer  v. 
8upervi9or$  Peoria  Cb.,  74  111.  282.  Under  the  instructions  given  the 
jury  estimated  the  damages  in  accordance  with  this  rule. 

The  refusal  of  appellant's  second  refused  instruction  is  claimed  to  have 
been  erroneous.  The  instruction  was  defective  in  form,  in  requiring  the 
jury  to  "believe,"  and  in  not  requiring  them  to  "believe  from  tJie  evi- 
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dence.*  While  this  formal  defect  may  not  have  been  suflScient  of  itself 
to  have  misled  the  jury,  yet  we  think  that  the  substance  of  this  instruc- 
tion was  embraced  in  the  third  instruction  which  was  given  for  appel- 
lant. The  second  instruction  refused,  singling  out  the  conversations  tes- 
tified to  by  appellee,  attempted  to  lay  down  certain  conditions  upon 
which  alone  those  conversations  could  be  regarded  as  proved  by  a  pre- 
ponderence  of  evidence.  The  duty  of  appellee  to  establish  his  case  by  a 
preponderance  of  evidence  was  stated  with  suflBcient  fairness  to  appel- 
lant, in  the  third  instruction  given  for  him,  which  was  in  the  following 
words: 

"(3.)  The  jury  are  instructed  that  the  burden  of  proof  in  this  class  of 
cases  is  upon  the  party  holding  the  affirmative;  and  if  the  jury  find  that  the 
evidence  bearing  upon  the  plaintiff's  case  is  evenly  balanced,  or  that  it  pre- 
ponderates in  favor  of  the  defendant,  then  the  plaintiff  cannot  recover,  and 
the  jury  should  find  for  the  defendant." 

This  third  instruction  also  embraces  substantially  all  that  is  material 
or  pertinent  to  the  issue  in  appellant's  fifth  refused  instruction. 

Appellant's  ninth  refused  instruction  was  properly  refused.  It  re- 
quired the  jury  to  find  that  appellee  had  offered  to  surrender  the  ^^notes^^ 
to  the  said  Carpenter,  or  his  legal  representatives.  There  was  only  one 
note,  and  the  evidence  tends  to  show  that  this  note,  indorsed  by  ap- 
pellee, and  the  mortgage  securing  it,  accompanied  by  an  assignment 
thereof,  duly  executed  by  appellee,  were  tendered  to  appellant  before 
suit  brought.  Appellee,  who  was  a  poor  gardener,  working  as  a  laborer 
upon  a  gentleman's  country  place,  was  not  required,  under  the  circum- 
stances of  this  case,  to  go  to  Cincinnati  and  look  up  the  legal  represent- 
atives of  Carpenter.  Appellant,  not  Carpenter,  gave  him  the  note  and 
mortgage.  Appellant  swears  that  he  was  Carpenter's  agent,  and  had 
been  for  14  years.  It  was  sufficient,  therefore,  that  the  offer  to  sur- 
render the  securities  was  made  to  appellant. 

As  to  appellant's  tenth  refused  instruction,  which  required  the  jury 
to  find  for  appellant,  unless  they  found  from  the  evidence  "that  said 
Carpenter  was  insolvent  *  *  *  at  the  time  of  the  commencement 
of  this  suit,"  it  is  suflicient  to  say  that,  by  the  undisputed  evidence  in 
the  case,  Carpenter  had  been  dead  some  two  years  before  "the  com- 
mencement of  this  suit." 

It  is  objected  that  there  was,  in  some  particulars,  a  variance  between 
the  averments  in  the  declaration  and  the  proof,  as  introduced.  No  such 
variance  was  pointed  out  in  the  trial  court.  If  it  existed,  an  objection 
pointing  it  out  should  have  been  made  on  the  trial,  so  that  the  declara- 
tion could  be  amended  to  conform  to  the  proofs.  It  is  too  late  to  make 
such  an  objection  here.  OUy  of  Elgin  v.  Kvmball^  90  111.  356.  Whether 
or  not  appellant's  representations  were  false,  and  whether  or  not  he  knew 
them  to  be  false  when  he  made  them,  are  questions  of  fact,  in  reference 
to  which  the  judgment  of  the  appellate  court,  affirming  that  of  the  cir- 
cuit court,  is  final. 

The  judgment  of  f.he  appellate  court  is  affirmed. 
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HOBNB  V.  WaI/TON. 

(Supreme  Court  of  llUnou,    HLblj  15, 1886.) 

Davaoes— Deceit— AoTiON  fobt— Mkasubb  op  Daiulges. 

In  an  action  for  deceit,  where  the  gratamm  of  the  offense  is  that  the  de- 
fendant by  false  representations  induced  the  plaintiff  to  loan  his  mone;^,  the 
measure  of  damages  is  the  amount  of  money  parted  with,  (and  sembJa  inter- 
est,; and  not  the  difference  between  the  actual  value  of  the  property  received 
and  what  it  would  be  if  as  represented. 

Appeal  from  First  district. 

MuLKEY,  C.  J.  Sarah  Walton  recovered  a  judgment  in  the  circuit 
court  of  Cook  county  against  Daniel  Home,  at  its  February  terra,  1885, 
in  an  action  on  the  case  for  deceit,  for  the  sum  of  $1,015,  which,  on  ap- 
peal, was  affirmed  by  the  appellate  cpurt  pf  the  Firat  district.  The  mat- 
ter to  be  considered  and  determined  here  is  whether  the  record  before  us 
discloses  any  error  of  law  for  which  the  appellate  court  should  have  re- 
versed the  judgment  of  the  trial  court.  The  evidence  tends  to  show  that 
in  the  summer  of  1877  appellee  was  residing,  with  her  husband,  near 
Kiverdale,  this  state, — both  being  in  the  employ  of  a  Mr.  Bowen,  the 
husband  as  a  laborer  on  his  farm,  and  the  wife  as  his  housekeeper;  that 
the  defendant  was  an  acquaintance  of  theirs,  and  knew  that  plaintiff  had 
saved  out  of  her  earnings  a  small  sum  of  money;  that  the  defendant 
called  at  their  house,  and  inquired  of  her  where  she  kept  her  money; 
that  on  being  informed  she  "kept  it  in  the  savings  bank"  he  told  her  it 
was  not  safe  to  keep  it  there;  that  most  of  the  banks  were  breaking,  and 
he  would  advise  her,  as  a  friend,  to  take  the  money  out  of  the  bank  at 
once;  that  he  knew  where  she  could  let  it  out  on  better  terms  than  she 
was  getting  at  the  bank,  secured  by  mortgage  on  certain  lots,  the  title  to 
which  he  assured  her  was  perfectly  good,  with  the  exception  of  some  back 
taxes  due  on  them,  and  that  the  money  he  proposed  to  get  of  her  was 
wanted  to  pay  off. the  taxes  in  question;  that  the  lots  belonged  to  a  Mr. 
Carpenter  and  one  Gibbons,  who  were  "worth  $100,000,  and  just  as  good 
as  the  Bank  of  England."  The  evidence  also  tends  to  show  that  the 
above  representations  were  false,  and  made  with  the  intent  and  for  the 
purpose  of  deceiving  and  defrauding  appellee,  and  that  by  means  thereof 
^e  defendant  finally  induced  the  plaintiff  to  let  him  have  $700  cash, 
receiving  from  him  in  exchange  a  note  for  that  amount  purporting  to  be 
execrfted  by  Daniel  H.  Carpenter,  of  Cincinnati,  secured  by  a  mortgage 
on  the  lots  referred  to  by  the  defendant,  which  would  have  been  ample 
security  for  the  money  if  the  title  had  been  good.  It  is  conceded,  how- 
ever, Carpenter  had  no  title  whatever  to  the  lots,  and  the  evidence  tends 
to  prove  that  the  defendant  well  knew  it  at  the  time  of  making  such 
representations.  As  it  most  generally  happens  in  cases  of  this  char- 
acter, there  is  a  conflict  in  the  testimony,  but  with  this  we  are  not  con- 
cerned. 

The  only  alleged  error  complained  of  in  the  argument  of  appellant, 
worthy  of  notice,  is  the  court's  refusal  to  give  to  the  jury  the  following 
instruction: 
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"The  court  instructs  the  jury  that,  if  they  find  the  issues  for  the  plaintiff, 
then  the  true  ine<isure  of  damages  Is  the  (tifference  in  value  between  the  value 
of  the  property  alleged  as  having  been  offered  and  included  in  the  mortgage 
given  as  security  at  the  time  the  transaction  was  had,  and  what  it  would 
have  been  worth  at  that  time  had  it  been  as  the  jury  believe  from  the  evi- 
dence said  defendant  represented  it  to  said  plaintiff,  and  said  plaintiff  be- 
lieved it  to  be  from  said  representations.  The  court  further  instructs  the  jury 
that,  in  the  absence  of  any  sucli  testimony  as  to  such  valuation,  and  if  the 
jury  should  find  that  no  such  evidence  has  been  given  herein,  then  you  should 
find  for  the  defendant." 

This  instruction  seems  to  be  based  upon  a  total  misapprehension  of 
the  true  character  of  the  action,  and  the  grounds  upon  which  the  plain- 
tiff^is  entitled,  if  at  all,  to  recover.  The  gravamen  of  the  complaint,  as 
we  understand  it,  is  the  alleged  fraud  and  deceit  of  the  defendant,  by 
means  of  which  the  plaintiff  was  induced  to  part  with  her  money.  The 
actual  loss  she  sustained  was  the  amount  of  money  she  was  induced  to 
part  with  by  means  of  the  false  and  fraudulent  representations  made  to 
her  by  the  defendant.  What  is  here  said  is  equally  applicable  to  appel- 
lant's suggestions  in  respect  to  the  measure  of  damages. 

The  present  case  is,  in  all  its  essential  features,  like  the  case  of  Home 
V.  Walton,  antCf  100,  (decided  at  the  present  term  of  this  court,)  wherein 
we  reached  the  same  conclusion  we  have  in  this  case. 

Perceiving  no  error  in  the  record,  the  judgment  will  be  affirmed. 


017  ni.  137) 

Fabson  and  others  v.  Gobham. 

(Supreme  Court  of  Mnois.    May  16,  1886.) 

Appeal— Appbalablb  Obdbr— Order  Removiito  a  Rbcbivbb  is  not. 

An  order  removing  a  receiver  is  not  a  final  and  appealable  order,  within  sec- 
tion 67  of  the  practice  act.  2  Starr  &  C.  St.  e,  110,  par.  68.  A  case  cannot  be 
taken  piecemeal  to  the  supreme  court.^ 

Error  to  First  district. 

Cbaio,  J.  This  was  a  bill  in  equity,  brought  by  John  Farson,  trus- 
tee, against  Gilbert  A.  Colby  and  others,  to  foreclose  a  certain  trust  deed 
which  was  executed  on  the  first  day  of  October,  1881,  by  Colby  to  Far- 
son,  on  certain  property  in  Chicago,  to  secure  $19,500  due  and  owing 
Preston,  Kean  &  Co.  The  bill  alleged  that  Colby  was  insolvent,  and 
prayed  that  a  receiver  be  appointed  to  take  possession  of  the  premises, 
and  collect  the  rents  as  provided  in  the  deed  of  trust*  On  the  fourteenth 
day  of  l»Iay,  1884,  the  court  appointed  William  D.  Preston  receiver,  who 
went  into  the  possession  of  the  property.  Charles  T.  Gorham,  the  defend- 
ant in  error,  was  made  a  party  to  the  bill,  but  no  service  was  had  as  ta 
him  when  the  receiver  was  appointed.     On  the  third  day  of  June,  1884, 

^8ee  note  at  end  of  case. 
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his  appearance  was  Entered,  and  on  the  fourteenth  day  of  June  be  filed 
an  answer  to  the  bill.  In  the  answer  the  defendant  in  error  set  up  that 
he  had  previously  obtained  a  judgment  against  Colby,  upon  which  his 
equity  of  redeniption  in  the  mortgaged  premises  had  been  sold,  and  that 
he  had  received  a  sheriff's  deed  on  the  twentieth  of  May,  1884.  He 
denied  that  Colby  was  insolvent;  denied  that  there  was  any  cause  for  the 
appointment  of  a  receiver.  He  also  set  up  that  the  mortgaged  premises 
were  worth  $30,000,  much  more  than  the  mortgage  debt.  After  the  fil- 
ing of  the  answer  the  defendant  in  error  entered  a  motion  to  vacate  the 
order  appointing  the  receiver,  and  that  the  possession  of  the  property  be 
turned  over  to  him.  The  court  heard  the  evidence  on  the  motion,  and 
entered  an  order  that  upon  Gorham  entering  into  a  good  and  sufficient 
bond  within  20  days,  in  the  sum  of  $5,000,  the  receiver  and  his  lessees 
immediately  surrender  the  possession  of  the  property  and  premises  to 
Charles  T.  Gorham,  to  which  Augustus  D.  Lamb,  John  Farson,  and  Fred- 
erick W.  Hayes  excepted,  and  prayed  an  appeal,  which  was  denied. 
After  the  appeal  was  denied,  the  complainant  in  the  bill  sued  out  a  writ 
of  error  firom  the  appellate  court  to  reverse  the  order,  but  on  motion  in 
the  appellate  court  the  writ  of  error  was  dismissed,  and  this,  writ  of  er- 
ror was  brought  to  reverse  the  judgment  of  the  appellate  court.  Section 
68  of  the  practice  act  provides,  appeals  from  and  writs  of  error  to  all  cir- 
cuit courts,  the  superior  court  of  Cook  county,  and  city  courts,  and  from 
other  courts  from  which  such  appeals  and  writs  of  error  may  be  allowed 
by  law,  may  be  taken  to  the  appellate  courts  from  all  final  judgments, 
orders,  and  decrees,  except  as  herein  stated.  The  question  presented  is 
whether  the  order  entered  by  the  court  was  a  final  judgment,  witbin.the^ 
meaning  of  the  statute. 

The  original  bill  to  foreclose  the  deed  of  trust  or  mortgage,  which 
must  in  the  end  finally  settle  the  rights  of  the  parties  as  to  the  property 
involved,  is  still  pending  and  undetermined  in  the  superior  court.  There 
are  various  orders  made  by  a  circuit  court  in  the  progress  of  a  cause 
which  may,  for  the  time,  more  or  less  affect  the  rights  of  the  parties,  from 
which  no  appeal  will  lie;  nor  can  a  writ  of  error  be  prosecuted  to  reverse 
such  orders,  for  the  reason  that  such  orders  are  not  final  within  the 
meaning  of  the  statute,  but  merely  interlocutory.  We  r^ard  the  order 
in  question  of  that  character.  When  this  case  is  heard  on  its  merits, 
the  order  that  has  been  entered  may  be  vacated  by  the  superior  court  in 
the  final  decree,  and  hence  no  necessity  exists  for  removing  that  order 
until  the  final  decree  is  rendered  in  the  cause.  This  court  has  often  de- 
cided that  a  case  cannot  be  heard  here  by  piecemeal.  In  OocUea  v.  Ounr 
ningham^  80  Dl.  467,  we  hdd  that  a  decree  appointing  a  receiver  is  in- 
terlocutory, and  a  writ  of  error  will  not  lie  to  reverse  it.  For  the  same 
reason  a  writ  of  error  will  not  lie  to  reverse  a  decree  removing  a  receiver, 
as  was  done  by  the  decree  here.  It  is  true  that  the  decree  or  order  en- 
tered in  this  case  gives  the  defendant  in  error  the  possession  of  the  prop- 
erty, but  that  cannot  in  an^  manner  impair  the  rights  of  the  complain- 
ant, as  the  defendant  in  error  was  required  to  give  bond  and  security, 
and  all  moneys  which  may  come  into  his  hands  under  the  order  will  be 
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subject  to  the  final  decree  which  the  court  may  ultimately  render  in  the 
cause.  When  the  original  bill  is  heard  on  its  merits,  and  a  final  decree 
rendered  wliich  will  definitely  settle  the  rights  of  all  the  parties  to  the 
cause,  it  will  then  be  ample  time,  if  the  decree  is  erroneous,  for  either 
party  to  appeal  or  sue  out  a  writ  of  error.  Then  the  entire  record  can 
be  brought  before  the  court  for  examination,  and  any  error  that  may 
have  intervened  may  be  corrected. 

BlaJce  V.  Blake,  80  111.  524,  has  been  cited  as  an  authority  by  plea  in 
error.  But  that  case  has  no  bearing  here.  The  decree  appealed  from 
there  was  one  for  the  payment  of  money  against  a  husband  in  a  bill  for 
divorce.  The  decree  was  one  upon  which  an  execution  might  issue.  It 
was  in  effect  an  absolute  moneyed  judgment,  and  was  in  no  manner  con- 
nected with,  nor  did  it  depend  upon,  the  final  decree,  which  might  oft- 
times  be  rendered  in  the  cause. 

The  decision  of  the  appellate  court  dismissing  the  writ  of  error  will 
be  affirmed. 

NOTE. 

An  appeal  will  lie  from  an  order  appointing  a  receiver.  Leary  ▼.  Graeff,  (Minn.)  16 
N.  W.  Rep.  395.    See  Simon  v.  Schloss.  (Minn.)  12  N.  W.  Rep.  196. 

An  order  appointing  a  receiver  is  not  appealable.  Stebbina  v.  Savage,  (Mont.)  6  Pao. 
Rep.  278. 

A  decision  refusing  to  remove  an  assignee  appointed  nnder  insolvent  act  is  not  ap- 
pealable.   In  re  Qoldsmitb,  (Or.)  7  Pac.  Rep.  97. 

An  appeal  lies  only  from  a  final  judgment.    Norton  ▼.  Hood,  12  Fed.  Rep.  763. 

Tbere  is  no  final  judgment,  from  which  an  appeal  can  be  taken,  until  the  judgment 
is  actually  reiMlered  and  entered  upon  the  findings,  and  the  coats  taxed  and  inserted 
therein.    Board  of  Sup'rs  of  Go.  of  Milwaukee  v.  Pabst,  (Wis.)  25  N.  W.  Rep.  11. 

An  appeal  will  be  dismissed  where  there  does  not  aifirmatavely  appear  a  Judgment 
from  wnlch  an  appeal  may  be  taken,  and  it  will  be  dismissed  upon  this  ground,  althouffh 
the  parties  failed  to  present  the  objection ;  for,  being  jurisdictional  in  its  nature,  the 
parties  cannot  waive  it  by  silence  or  consent.  Green  v.  Ronen,  (Iowa,)  12  N.  W.  Rep. 
765. 

A  Judgment  by  default  cannot  be  reviewed  on  appeal  before  a  motion  to  open  the  de- 
fault.   Dols  V.  Baumhager,  (Minn.)  10  N.  W.  Rep.  420. 

A  consent  order  cannot  be  app^ed  from.  Ohapin  v.  Perrin.  (Mich.)  8  N.  W.  Rep. 
721. 

An  order  condemning  land  for  the  use  of  a  railroad  company  is  a  final  order,  affect- 
ing a  substantial  right,  and  is  appealable.  Wisconsin  Cent.  R.  Go.  v.  Gomell  Univer- 
sity, (Wis.)  6  N.  W.  Rep.  831. 

A  decree  on  a  creditors*  bill  is  a  final  decree,  from  which  an  appeal  may  be  taken. 
Reed  v.  Baker,  (Mich.)  3  N.  W.  Rep.  959. 

A  judgment  on  a  verdict  Is  a  final  order,  from  which  an  api>eal  will  lie  even  though 
the  Judgment;  was  entered  on  the  motion  of  the  defeated  and  appealing  party.  Warner 
V.  Lockerby,  (Minn.)  8  N.  W.  Rep.  879. 

'  An  order  vacating  a  Judgment  on  the  ground  of  f¥aud  and  irregularity  Is  appealable. 
Drvden  v.  Willis,  (Iowa,)  1  N.  W.  Rep.  703. 

In  proceedings  supplementary  to  execution,  an  order  adiudging  a  stranger  in  con- 
tempt for  fiiillng  to  appear  and  answer  under  an  order  requiring  him  so  to  do,  but  re- 
serving the  matter  of  punishment  for  future  consideration,  is  not  appealable.  Menage 
V*  Lustfield,  (Minn.)  16  N.  W.  Rep.  398. 

Refusal  to  entertain  a  cause  sent  by  one  court  to  another  for  trial,  for  want  of  Juris- 
dietion,  is  apt>ealable.    Delaney  v.  ik^huette,  (Wis.)  5  N.  W.  Rep.  796. 

Ko  appeal  can  be  taken  from  an  order  granting  a  change  of  venue.  Graves  v.  Rich- 
mond, (Iowa,)  12  IT.  W.  Rep.  80.    See  Allerton  v.  Eldridge,  (Iowa,)  10  N.  W.  Rep.  252. 

'But  wheh  a  motion  for  change  of  venue,  by  mutual  understanding,  is  treated  as  a  de- 
murrer ii^v^lving  the  merits  of  the  case,  in  tne  court  below,  an  appeal  will  lie.  Lucas 
Co.  V.  Wilson,  (Iowa,)  13  N.  W.  Hep.  325. 

An  'ohier  striking  a  cause  from  the  calendar  of  the  court,  on  the  ground  that  it  has 
.  been  removed  to  anothercourt  for  trial,  (the  validity  of  such  attempted  removal  being 
disputed,)  is  appealable.    Lee  v.  Biickheit,  (Wis.)  4  N.  W.  Rep.  1077. 

Ali'appedl  Will  lie  from  anoider  dischatgi'ng  a  sheriff  from  liability  fbr 'the  seizure  of 
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goods  npon  prooesa,  and  siibstftuting  other  parties.  Sitnberg  v.  District  Court  of  linn 
Co.,  (Iowa,)  16  N.  W.  Rep.  724.    See  Sunberg  v.  Babcock,  (Iowa,)  16  N.  W.  Rep.  716. 

An  appeal  lies  from  a  decree  making  an  injonction  perpetual.  Crowell  Y.  Horack, 
(Neb.)  12  N.  W.  Rep.  99. 

An  order  modifying  an  injunction  may  be  appealed  from.  Weaver  y.  Mississippi  & 
Rmn  River  Boom  Co.,  (Minn.)  16  N.  W.  Rep.  m 

Mdndamtu  is  not  appealable.    Stafce  y.  Lancaster  Co.,  (Neb.)  13  N.  W.  Rep.  212. 

A  judgment  for  the  payment  of  money,  or  stand  imprisoned  for  contempt,  in  man- 
damitt  proceedings,  is  reviewable  on  appeal.  Schwab  v.  Coots,  (Mich.)  7  N.  W.  Rep.  61. 

No  appeal  lies  from  an  order  overruling  a  special  demurrer,  with  leave  to  answer. 
Tnrck  v.  Soule,  (Mich.)  20  N.  W.  Rep.  822. 

An  order  overruling  a  demurrer  is  not  final,  and  no  appeal  will  lie.  Kirchner  v. 
Wood,  12  N.  W.  Rep.  44.    See  Harris  Manufg  Co.  v.  Walsh,  (Dak.)  3  N.  W.  Rep.  307. 

An  appeal  will  lie  from  a  judgment  dismissing  an  action,  with  costs.  Rodgers  v.  Rus- 
sell, fNeb.)  9N.  W.  Rep.  547. 

A  decree  settling  the  rights  and  interests  of  parties  in  partition  is  appealable.  Will- 
iams V.  Wells,  (Iowa,)  16  N.  W.  Rep.  513. 

An  order  striking  out  an  answer  is  appealable.  Harlan  v.  St.  Paul,  M.  &  M.  Ry.  0>., 
(Minn.)  18  N.  W.  Rep.  147. 

An  appeal  lies  from  an  order  striking  from  the  pleadings  all  allegations  having  refer- 
ence to  one  of  the  material  issues  raised.  Stanley  v.  Citv  of  Davenport,  (Iowa,)  2  N.  W. 
Bep,  1064.    See  Vermilye  v.  Vermilye,  (Minn.)  18  N.  W.  Rep.  832. 

An  order  striking  out  redundant  matter  from  an  answer  is  not  appealable.  Carpenter 
v.  Reynolds,  (Wis.)  17  N.  W.  Rep.  300. 

An  order  refusing  to  strike  out  portions  of  a  pleading  is  not  appealable.  Vermilye 
V.  Vermilye,  (Minn.)  18  N.  W.  Rep.  832. 

Refusal  to  dismiss  an  appeal  from  an  inferior  court,  and  retaining  same  for  trial  on 
the  merits,  Is  not  appealable.  Minnesota  Cent.  R.  Co.  v.  Peterson,  (Minn.)  16  K.  W. 
Rep.  456. 

A  decree  enjoining  the  sale  of  real  estate  is  appealable.  Rickards  v.  Coon,  (Neb.)  14 
N.  W.  Rep.  162. 

An  order  dissolving  a  temjMrary  injunction  is  not  appealable.  School-district  y. 
Brown,  (Neb.)  6  N.  W.  Rep.  770. 

An  order  directing  a  sheriff  to  pay  over  certain  mon^  collected  by  him  on  ezeca- 
tion  is  appealable.    Coykendall  v.  Way,  (Minn.)  12  N.  W.  Rep.  452. 

An  order  amounting  practically  to  a  final  decree  is  appealable.  Morey  y.  Grant, 
(Mich.)  12  N.W.  Rep.  202. 

An  order  fixing  time  of  dissolution  of  partnership  is  appealable.  Candler  y.  Stange, 
(Mich.)  19N.W.  Rep.  154. 

An  order  dismissing  an  appeal  from  the  probate  of  a  will  is  appealable.  Ellair  y. 
Wayne  Circuit  Judge,  (Mich.)  9  N.  W.  Rep.  633. 

An  order  vacating  a  previous  order  of  dismissal  of  a  petition  in  Insolvency,  and  fix- 
ing a  day  for  bearing,  is  not  appealable.  Smith  v.  New  York  life  Ins.  Co.,  (Minn.)  16 
N.  W.  Rep.  452. 

An  intermediate  order  for  costs,  not  appealable.  Riddle  v.  Yates,  (Neb.)  7  N.  W. 
Ken.  289 ;  Pelber  y.  Southern  M.  Ry.  Co.,  (Minn.)  9  N.  W.  Rep.  685. 

An  order  to  answer  interrogatory  and  pay  costs  is  appealable.  Cleveland  v.  Bum- 
ham,  (Wis.)  17  N.  W.  Rep.  126 ;  but*  see  (Cleveland  v.  Bumham,  (Wis.)  18  N.  W.  Rep. 
190. 

An  order  ratifying  a  clerk's  refusal  to  tax  costs  is  appealable.  Qtate  y.  Reesa,  (Wis.) 
15  N.  W.  Rep.  383. 

A  decision  allowing  a  retaxation  of  costs  is  not  appealable.  Herrick  y.  Butler, 
(Minn.)  14  N.  W.  Rep.  794;  Herriok  y.  Root,  (Minn.)  i4  N;  W.  Rep.  793. 

Decision  on  a  motion  to  modify  conclusions  of  law  is  not  appealable.  Sbepard  y. 
Pettit,  (Minn.)  16  N.  W.  Rep.  271. 

An  order  vacating  a  Judgment  made  by  the  court  at  the  term  is  not  appealable. 
Brown  y.  Bdgerton,  (Neb.)  16  N.  W.  474. 

An  order  of  the  circuit  court  staying  proceeding  in  a  partition  suit  until  the  county 
court  should  determine  the  interest  of  tbe  respective  parties  in  the  state  to  which  the 
realty  belonged,  and  should  make  distribution  of  tbe  estate,  is  not  appealable.  Peeper 
y.  Peeper.  (Wis.)  10  N.  W.  Rep.  604. 

An  order  denying  a  motion  for  want  of  prosecution  is  not  appealable.  German- 
town  Farmers*  Mut.  Ins.  Co.  v.Dhein.  (Wis.)  15  N.  W.  Rep.  840. 

An  order  dismissing  an  appeal  is  appealable.  Ross  y.  Evans,  (Minn.)  14  N.  W.  Rep. 
897. 

An  order  overruling  a  motion  to  discharge  an  attachment  is  not  appealable.  WUson 
y.  Shepherd,  (Neb.)  16  N.  W.  Rep.  826. 

^An  order  dissolving  an  attachment  is  appealable.  Turpi n  y.Coates,  (Neb.)  U  N.  W* 
Bep.  SCO.    See  Wibon  y.  Shepherd,  (Neb.)  16  N.  W.  Rep.  ^26. 
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An  order  requiring  an  attorney  to  pay  money  collected  for  his  client  Into  court,  and. 
on  failure  to  do  so,  ulowing  execution  therefor,  is  appealable.  Baldwin  v.  Foss,  (Neb.) 
16  N.  W.  Rep.  480. 

An  order  striking  a  bill  in  equitt  from  file  is  appealable.  McMann  y.Westcott, 
(Mich.)  10  N.  W.  Rep.  190. 

•    An  order  of  continuance  is  not  appealable.    Jaffray  y.  Thompson,  (Iowa,)  21  N.  W. 
Bep.  659. 

A  finding  that  the  allegations  of  a  petition  are  confessed  to  be  true  by  a  defendant 
who  is  in  default  for  want  of  an  answer  is  not  a  lUial  order  or  judgment,  and  no  appeal 
will  lie.  Daniels  v.  Tibbetts,  (Neb.)  21  N.  W.  Kep.  454.  See  liiddle  V.Yates,  (Neb.)  7 
N.  W.  Kep.  289. 

Where  an  order  has  been  made  granting  a  perpetual  injunction,  and  referring  the 
case  to  a  master  to  take  an  account  of  the  profits,  etc.,  the  report  of  the  amount  to  the 
court  is  a  final  decree,  and  appealable.    Smith  v.  Walker,  (Mich.)  22  N.  W.  Rep.  267. 

An  order  allowing  a  continuance  is  not  appealable.  Sowards  r.  Stevens,  (Wis.)  24 
N.  W.  Rep.  409. 

No  appeal  will  lie  from  an  order  granting  change  of  venue.  Horak  v.  Horak,  (Iowa,) 
25N.W.Rep.924. 

Where  denmrrer  to  answer  is  overruled,  and  case  dismissed,  with  costs,  an  appeal 
will  lie.    Arnold  v.  Kreutzer,  (Iowa,)  25  N.  W.  Rep.  138. 

An  order  setting  aside  a  previous  order  vacating  a  judgment  rendered  at  the  same 
term  is  not  appealable.    Owen  v.  Going,  fColo.)  1  Pac.  Rep.  229. 

An  order  denying  motion  for  removal  of  cause  to  federal  court,  not  appealable. 
Rough  V.  Booth,  (Cal.)  3  Pac.  Rep.  91. 

An  order  in  criminal  case  declaring  bail  forfeited,  and  refusing  to  hear  motion  to  dis- 
charge the  forfeiture,  is  not  appealable.    People  v.Tremayne,  (Utah,)  3  Pac.  Rep.  86. 

An  order  striking  out  the  defendant's  answer  is  not  appealable.  Beach  v.  Hodgdon, 
(Cal.)  5  Pac.  Rep.  77. 

An  appeal  will  not  lie  from  an  order  refusing  to  allow  the  amendment  of  a  com- 
plaint, or  striking  from  the  files.    Owen  v.  McCormick,  (Mont.)  6  Pac.  Rep.  280. 

An  order  refusing  to  set  aside  the  service  of  the  summons  is  not  appealable.  Kansas 
Rolling-mill  Co.  v.  Bovard,  (Kan.)  7  Pac.  Rep.  622. 

An  order  refusing  to  open  a  judgment  is  appealable.  Gillespie  v.  Campbell,  (Pa.)  1 
Atl.  Kep.  665. 

An  order  so  far  final  as  to  conclude  the  rights  at  issue,  or  to  deny  redress  to  the  party 
seeking  it,  is  appealable.  Waverly,  M.  &  P.  L.,  etc.,  Ass'n  of  Baltimore  Co.  v.  Buck, 
(Md.)  1  Atl.  Rep.  661. 

An  order  denying  an  application  for  a  rehearing  in  equity  is  not  appealable.  Zim- 
mer  v.  Miller,  (Md.)  1  Atl.  R&p.  858. 

No  appeal  lies  from  a  decision  of  a  court  of  common  pleas  approving  a  charter.  In 
re  Grand  Lodge  A.  O.  U.  W.  of  Pa.,  (Pa.)  1  Atl.  Rep.  582. 

An  order  granting  or  refusing  alimony  pendente  lite  is  not  appealable.  Aspinwall  y. 
Aspinwall,  (Neb.)  25  N.  W.  Rep.  623. 

An  order  dismissing  an  action  on  the  ground  that  the  complaint  stated  no  cause  of 
action  is  not  appealable.  Thorp  v.  Lorenz,  (Minn.)  25  N.  W.  Rep.  712.  See  Graver  y. 
Christian,  (Minn.)  26  N.  W.  Rep.  8. 

An  order  of  nonsuit  is  not  appealable.    Kimple  v.  Conway,  (Cal.)  10  Pac.  Kep.  188. 


(U7  in.  a) 

Brown  v.  City  or  Chicago  and  another. 
(Supreme  Court  of  lUinais.    May  15, 1886.) 

1.  MuNicn»AL  Corporations — Special  AssEssHEirr'-NoTicB—TiMB  op— Exclu- 

sion OF  First  Day  and  Inclusion  of  Last. 

In  computing  the  statutory  period  of  notice  (in  this  case  10  days)  required 
for  application  to  confirm  an  assessment,  the  proper  rule  is  to  ezcluae  the 
first  day  of  publication  and  include  the  last.  1  Starr  &  0.  St.  c  24,  par.  148,. 
art.  9,  §27. 

2.  Same  —  Special  Absbbsment—Vote  of  Council  to  Stay  Progebdinob  for 

Two  Years— KoTicB  for  Confiritation  'wiTHnc  Two  Years. 

Where  the  city  counsel  votes  a  stav  of  proceedings  for  two  years  in  an  as* 
sessment  proceeding,  and  afterwards  proceedings  are  resumed,  Imd  wittiin 
the  two  years  the  person  assessed  receives  a  notice  to  make  objections  in  the 
county  court,  he  cannot  rely  on  such  vote  of  the  council,  and  absent  himself 
from  the  proceedingt). 
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Error  to  suj^erior  court,  Cook  county. 

Mageudeb,  J.  This  is  a  bill  in  chancery,  filed  by  plaintiflfs  in  er- 
ror in  the  superior  court  of  Cook  county,  against  the  city  of  Chi- 
cago and  the  collector  of  Cook  county,  the  defendants  in  error  herein, 
to  restrain  said  collector  from  selling  certain  lots  in  Chicago  for  the  non- 
payment of  a  special  assessment  for  the  improvement  of  Main  street,  in 
that  city.  Defendants  below  demurred  to  the  bill,  which,  after  argu- 
ment upon  the  demurrer,  was  dismissed  for  want  of  equity. 

It  was  alleged  in  the  bill,  and  is  here  urged,  that  the  county  court  had 
no  jurisdiction  to  confirm  the  assessment,  because  sufficient  notice  of  the 
application  for  such  con6rmation  was  not  given,  in  accordance  with  the 
requirements  in  article  9  of  the  general  act  for  the  incorporation  of  cities 
and  villages.  Rev.  St.  c.  24,  §§  143,  145.  Section  27  of  article  9  re- 
quires that  the  commissioners  ''shall  cause  at  least  ten  days'  notice  to  be 
given  by  posting  notices,"  etc.,  "and,  when  a  daily  newspaper  is  pub- 
lished in  such  city  or  village,  by  publishing  the  same  at  least  five  suc- 
cessive days  in  such  daily  newspaper,"  etc.  Section  29  provides  that  "  if 
ten  days  shall  not  have  elapsed  between  the  first  publication,  or  the  put- 
ting up  of  such  notices,  and  the  first  day  of  the  next  term  of  such  court, 
the  hearing  shall  be  continued  until  the  next  term  of  court."  In  this 
case  the  notices  were  posted,  and  the  first  publication  was  made,  on 
January  30,  1885,  and  the  first  day  of  the  next  term  was  February  9, 
1885.  It  is  dairaed  that  "  ten  days'  notice"  was  not  given*  But,  under 
the  repeated  decisions  of  this  court,  there  was  sufficient  notice.  Exclud- 
ii^  January  80th,  and  including  February  9th,  there  were  10  days. 
The  proper  rule  for  the  computation  of  time  in  such  pases  is  to  exclude 
the  day  on  which  the  notice  was  first  inserted  or  posted,  and  include  the 
day  on  which  the  term  commenced.  Ewing  v.  BaUey,  4  Scam.  420; 
Vairin  v.  Ednumaofiy  5  Oilman,  270;  Bowman  v.  Wood^  41  111.  208; 
Bbnytti  v.  Warrmy  62  111.  68;  Eet*  St.  c.  100,  entitled  **  Notices,"  §  6. 
The  language  of  the  statute,  which  was  construed  in  Vaxrin  v.  Edrmmr 
9ony.  9upra,  and  to  which  the  rule  here  indicated  was  applied  by  thC' 
court,  was  as 'follows:  "If  sixty  days  shall  not  intervene  between  the 
first  insertion  of  such  notice  and  the  first  term  of  the  court,  then  the 
cause  shall.be  continued,"  etc. 

The  bill  also  chai'ges  that  after  January  3,  1884,  on  whidi  day  the 
petition  required  by  sections  22  and  28  of  article  9  was  filed  in  the  county 
court,  and  a  short  time  prior  to  February  4,  1884,  plaintifis  in  error 
petitioned  the  city  council  to  defer  action  on  the  improvement  in  ques^ . 
tion;  that  the  cpmmittee  to  whom  the  petition  .was  referred,  agreed  that 
no  further  action  should  be  taken  for  two  years;  that  in  accordance  with 
such  agreement  the  city  council,  on  February  4,  1884,  entered  an  order 
directing  the  law  department  to  stay  such  proceedings  for  two  years;  that 
no  further  action  was  taken  by  the  council  in  the  matter;  and  that  the 
further  prosecution  of  the  proceeding  was  without  their  authority.  The 
language  of  the  order  passed  by  the  council- was  as  follows:  "Ordered, 
that  the  law  department  be,  and  is  hereby  directed ,  to  stay  proceedings 
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for  the  improvement  of  Main  street,  from  the  South  Branch  of  Chicago 
river  to  Thirty-first  street,  for  a  period  of  two  years."  The  bill  further 
allies  that  on  January  29,  1885,  the  assessment  roll,  compiled  by  the 
commissioners  appointed  to  make  the  assessment,  was  filed  in  the  county 
court;  that  on  February  6,  1885,  the  affidavit  of  posting  notices  and  the 
certificate  of  publication  were  filed,  from  which  it  appeared  that  the  no- 
tices were  posted,  and  the  first  publication  was  made,  as  above  stated, 
on  January  30,  1885;  that  on  February  9,  1885,  the  first  day  of  the 
term,  the  corporation  counsel  obtained  an  order  requiring  all  parties  ob- 
jecting to  the  assessm  :nt  to  file  their  objections  on  or  before  February  1 1 , 
1885,  and  that  on  that  day,  no  objections  having  been  filed,  the  court 
confirmed  the  assessment  roll. 

It  will  be  observed  that  the  prosecution  of  the  proceedings  )>y  the 
filing  of  the  assessment  roll  and  the  giving  of  notice,  etc.,  was  not  re- 
sumed for  a  year  after  the  order  of  February  4,  1884,  was  entered. 
The  bill  is  defective  in  not  averring  that  plaintiffs  in  error  had  no  notice 
of  the  steps  taken  in  January  and  February,  1885,  for  the  further  pros- 
ecution of  the  proceedings.  Section  27,  above  referred  to,  not  only  re- 
quired the  posting  and  publication  of  notice,  but  also  that  notice  of  the 
assessment,  and  of  the  term  of  court  to  which  the  roll  will  be  returned, 
shall  be  sent  by  mail  to  the  property  owners.  The  law  will  presume, 
in  the  absence  of  proof  to  the  contrary,  that  the  commissioners  did  their 
duty,  and  sent  such  notice  by  mail.  The  bill  does  not  aver  that  plain- 
tifis  in  error  did  not  receive  the  mailed  notices,  nor  does  it  allege  .that 
they  did  not  see  the  posted  and  published  notices,  nor  that  they  had  no 
notice  of  the  rule  entered  on  February  9, 1885,  in  reference  to  the  filing 
of  objections.  Section  80  of  article  9  provides  that  ''any  person  inter- 
ested in  any  real  estate  to  be  affected  by  such  assessment  may  appear 
and  file  objections,"  etc.  If  plaintiffs  in  error  did  receive  notice  of  the 
steps  taken  in  January  and  February,  1885,  for  the  prosecution  of  the 
proceedings  which  had  been  suspended  in  February,  1884,  they  should 
have  filed  their  objections  to  the  action  so  taken,  on  or  before  February 
11,  1885.  If  the  order  passed  by  the  council  on  February  4, 1884,  was 
a  defense  to  any  prosecution  of  the  proceedings  until  the  two  years  spec- 
ified in  the  order  had  elapsed,  such  defense  should  have  been  set  up 
in  the  county  court  at  the  February  term,  1885,  before  the  confirmation 
of  the  assessment. 

Without  considering  the  other  points  presented  by  the  counsel  in  their 
arguments,  we  think  that,  for  the  reasons  here  stated,  the  demurrer  to 
the  bill  was  properly  sustained.     The  decree  of  the  superior  court  difl-. 
missing  the  bill  is  therefore  affirmed. 
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CiHAC  V.  Elekb. 

(Supreme  Court  of  SUnoU.    May  15, 1886.1 

1.  EASBHElfTB— SSVERAL    TBKBMENTS  IW  OWB   EsTATB    ABBAKGBD    WITH    OPIW 

AND  VisiBLB  Dbfbivdbngibs  Ain>  BBmEFiTB— Saub  OF  Onb  Gohfbbs  Eaab- 

MBNT. 

When  the  owner  of  two  tenements,  or  of  an  entire  estate,  has  arranged  and 
adapted  these  so  that  one  tenement  derives  a  benefit  and  advantage  from  the 
other  of  a  permanent,  open,  and  visible  character,  and  he  sells  the  same,  a 

Sorchaser  takes  the  tenement  or  portion  sold  with  all  the  benefits  and  bur- 
ens  which  so  appear  at  the  time  of  the  sale  to  belong  to  it.    It  is  not  neces- 
sary, in  such  a  case,  that  the  easement  claimed  by  the  grantee  must  be  really 
necessary  for  the  enjoyment  of  the  estate  granted.  ^ 
3.  Samb— EsTOPFBL  TO  Dbnt  Eabbubnt. 

When  the  owner  of  property  has  made  sales  by  reference  to  a  private  plat 
showing  an  allev  or  otner  easement,  and  assured  the  purchaser  that  such  plat 
will  be  recorded,  and  the  purchaser  invests  his  money  on  the  faith  of  such 
representations,  the  grantor  will  be  estopp^  to  deny  the  existence  of  such 
easement. 
8.  Same— EvmBNCB— iNTBNTiONfe  of  Grantob— Hbb  HusBAin>  oakwot  Testify 

AS  TO. 

It  is  inadmissible  for  the  ^antor's  husband  to  testify  as  to  her  intentions 
in  making  a  certain  plat  exhibiting  a  private  alley.  Only  her  acts  and  dec- 
larations are  admissible,  from  whidi  her  intentions  can  be  inferred. 

Scott,  J.,  dissents. 

Error  to  First  district. 

Sheldon,  J.  We  are  of  opinion  that,  upon  the  facts  of  this  caser^ 
Cihak,  the  plaintiff  in  error,  has  an  easement  in  the  alley  in  question, 
which  cannot  be  destroyed  without  his  concurrence.  We  would  have 
no  doubt  in  the  matter  had  Mrs.  Hubbard,  the  grantor  of  Cihak,  been 
the  actor  in  the  sale  to  him,  and  in  the  previous  management  of  the  en- 
tire property,  instead. of  Gunzenhauser.  The  proof  establishes  to  our 
satisfaction  that  in  1859  Gunzenhauser,  as  agent,  took  charge  of  the 
three  lots  19,  20,  and  21,  fronting  on  De  Koven  street,  to  care  for,  lease 
them,  and  collect  the  rents;  that  for  the  more  advantageous  leasing  of 
the  lots,  and  deriving  the  most  rental,  he  subdivided  them,  making  of 
lots  20  and  21  four  lots  fronting  on  Jefferson  street,  and  dividing  lot  19 
into  two  lots  fronting  on  De  Koven  street.  He  made  the  four  lots  on 
Jefferson  street  90  feet  in  depth,  and  an  alley  10  feet  wide, — ^the  alley  run- 
ning from  north  to  south  along  the  entire  east  line  of  lot  19,  and  taking 
off  the  west  10  feet  of  the  east  two  lots,  thus  forming  an  alley  between 
the  east  half  of  lot  19  on  the  west,  and  the  four  lots  on  the  east;  that 
he  drove  the  stakes  for  the  alley;  that  he  made  written  leases  of  the  lots, 
according  to  this  subdivision,  losing  the  four  lots  as  only  90  feet  deep; 
that  in  1859  he  leased  the  east  half  of  lot  19,  and  the  tenant  in  that  year 
put  up  a  fence  on  the  west  line  of  the  alley,  and,  as  the  four  lots  east  of 
the  alley  were  leased,  the  tenant  would  put  a  fence  on  the  west  end 
of  his  lot  adjoining  the  alley,  so  that  by  about  1864  all  the  four  lots  east 
of  the  alley  were  leased  and  occupied,  and  there  was  either  a'  fence  or 

^Respecting  the  sale  6f  lands  with  reference  to  an  alley-way  as  shown  by  a  plat^  see 
i>exler  v.  Xree^  (IlL)  6  H.  E.  Bep;  606;  Clarke  y.  Gaff^ney,  (lU.)  6  N.  B.  Rep.  688. 
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shed  and  bam  along  the  entire  east  line  of  the  alley;  and  from  that  time 
until  1882,  with  the  alley  thus  open  iand  defined,  aU  the  lots  were  under 
lease  in  the  manner  stated.  This  establishment  of  the  alley  was  not 
only  for  the  use  and  benefit  of  the  lots  from  which  it  was  taken  on  the 
east  of  it,  but  it  was  as  well  for  the  use  and  benefit  of  the  east  half  of  lot 
19,  which  adjoined  it  its  whole  length  on  the  west.  This  alley  was  a 
manifest  advantage  to  the  east  half  of  lot  19,  and  must  have  enhanced 
its  rental  value.  There  was  a  building  on  the  east  half  of  lot  19  front- 
ing on  De  Koven  street,  with  its  side  on  the  line  of  the  alley,  with  a 
window  in  it,  and  a  door  leading  into  the  alley.  The  alley  was  actually 
being  used  for  the  delivery  of  coal  and  wood  for  the  house,  and  was  the 
only  means  of  access  to  the  house  used  for  such  purpose.  If  all  this  had 
been  with  the  knowledge  and  procurement  of  the  owner,  and  she  had 
personally  sold  the  east  half  of  lot  19,  the  case  would  seem  to  be  brought 
within  the  principle  that  when  the  owner  of  two  tenements,  or  of  an 
entire  estate^  has  arranged  and  adapted  these  so  that  one  tenement,  or 
one  portion  of  the  estate,  derives  a  benefit  and  advantage  from  the  other, 
of  a  permanent,  open,  and  visible  character,  and  he  sells  the  same,  a 
purchaser  takes  the  tenement  or  portion  sold  with  all  the  benefits  «nd 
burdens  which  so  appear,  at  the  time  of  the  sale,  to  belong  to  it.  Mor- 
rison v.  Kirtg,  62  111.  34;  Ligals  v.  PlaTuondon,  75  111.  118;  Janes  v. 
Jenkins,  34  Md.  1;  HuUemeier  v.  AlbrOj  18  N.  Y.  60;  Lampman  v.  MSks, 
21  N.  Y.  507;  DunkUe  v.  WUton  R.  Oh,  24  N.  H.  489;  Kieffer  v.  Imhoff, 
26  Pa.  St.  438;  Cannmy.  Bcyd,  73  Pa.  St.  179. 

We  do  not  concur  in  the  view  of  counsel  for  defendants  in  error,  that 
the  easement  to  be  claimed  by  the  grantee  in  such  a  case  must  be  really 
necessary  for  the  enjoyment  of  the  estate  granted.  Mr.  Bennett,  in  his 
edition  of  Goddard  on  Easements,  (page  122,)  in  speaking  on  this  sub7 
ject  of  grants  oi  quasi  easements  upon  the  conveyance  of  one  of  two  lots, 
says: 

''Ttie  third  class  of  cases  is  where  the  quasi  easement  claimed  by  the  grantee 
is  not  really  *  necessary '  for  the  enjoyment  of  the  estate  grauted,  but  is  highly 
convenient  and  beneficial  therefor;  and  here  the  modern  rule  in  America  is 
that,  if  such  easement  is  continuous  and  apparent  at  the  time  of  the  grant,  it 
passes  to  the  purchaser  with  his  estate,  otherwise  not.** 

And  in  Washb.  Easem.  (8d  Ed.)  95,  in  the  discussing  of  this  question^ 
the  author  says: 

*'It  [the  easement]  must  be  reasonably  necessary  to  the  enjoyment  of  the 
part  which  claims  it;  and,  where  thnt  is  not  the  case,  it  requires  descriptive 
words  of  grant  or  reservation  in  the  deed  to  create  an  easement  in  favor  of 
one  part  of  a  heritage  over  another." 

.  There  can  be  no  doubt  here  that  the  alley  was  highly  convenient  and 
beneficial  for  the  enjoyment  of  the.  estate  granted  to  Cihak.  Gunzen- 
hauser  would  appear  to  have  niade  the  subdivision  he  did  of  his  own 
motion.  Wilder  was  the  owner  at  the  time,  and  lived  in  Chicago.  All 
that  goes  to  connect  him  with  the  subdivision  is  Gunzenhauser's  state- 
ment that  WUder  was  or.  the  ground  several  times;  helped  him  to  get  off 
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the  squatters;  "made  no  objections  to  my  letting  ont  the  land  in  that 
way,  and  was  perfectly  satisfied." '  While  Henry  G.  Hubbard  owned  the 
property,  he  lived  in  Connecticut,  and  is  not  shown  to  have  had  any  per- 
sonal knowledge  of  the  subdivision;  and  the  same  with  Mrs.  E.  K.  Hub- 
bard. We  understand  she,  too,  resided  in  Connecticut.  E.  K.  Hub- 
bard, her  husband,  testifies  that  he  resided  in  Chicago  from  1835  to 
1885;  that  he  had  authority  from  his  wife  to  act  on  her  behalf;  says  he 
thinks  his  wife  had  seen  the  lots;  that  he  saw  them,  after  his  wife  be- 
came owner,  perhaps  once  a  month;  that  he  did  not  recollect  consulting 
with  any  one  regarding  the  subdivision  platted  and  recorded,  except  per- 
haps Gunzenhauser.  And  here  the  inquiry  is  suggested,  why  this  plat 
of  the  subdivision  which  was  made  and  recorded  at  the  instance  of  E.  K. 
Hubbard,  and,  as  Mrs.  Hubbard  acknowledges,  by  her  direction,  comes 
to  correspond  precisely  with  the  subdivision  which  Gunzenhauser  made 
in  1859^  and  has  the  same  aUey  of  just  10  feet  wide,  exactly  as  Gunzen- 
hauser staked  it  out  in  1859?  It  impKes  knowledge  by  Mrs.  Hubbaid 
of  the  subdivision,  and  is  evidence  tending  to  show  her  adoption  and  con- 
firmation of  that  subdivision,  and  of  what  was  done  under  it. 

But  without  further  pursuing  this  branch  of  the  case,  or  expressing  an 
opinion  whether  the  circumstances  of  the  arrangement  and  use  of  the 
alley  for  the  accommodation  of  this  lot  of  Cihak,  and  selling  the  lot 
with  the  apparent  appurtenance  of  the  alley  attached  to  it,  were  alone 
sufficient  to  give  to  the  grantee  of  the  lot  the  use  of  the  alley,  we  come  to 
the  conclusion  that  they  were  sufficient  when  taken  in  connection  with 
the  subsequent  sales  being  made  subject  to  the  aUey .  Defendants  in  er- 
ror never  bought  or  paid  for  the  alley,  or  so  supposed.  In  the  deeds  for 
lots  1*  and  2  the  use  of  the  west  10  feet  of  the  lots  for  a  private  alley  was 
expressly  reserved.  And  at  the  tinie  the  deed  for  lots  3  and  4  was 
made  there  was  upon  record  the  plat  of  the  subdivision  showing  the 
alley  upon  it.  True,  it  is  named  "Private  Alley,*'  and  it  is  insisted  by 
counsel  for  defendants  in  error  that  this  means  private  to  the  lots  from 
which  the  alley  was  taken, — those  on  the  east  side  of  it, — and  that  it 
was  for  their  use  only.  Under  other  circumstances,  of  Mrs.  Hubbard 
not  being  the  owner  of  the  ground  on  the  west  side  of  the  alley,  this 
might  be  so.  But  was  it  so  under  the  circumstances  here?  The  alley 
had  originally  been  laid  out  many  years  before  for  the  accommodation 
of  Cihak's  lot,  as  well  as  the  other  lota,  and  had  ever  afterwards  been 
used  equally  for  the  accommodation  of  Cihak's  and  the  other  lots.  At 
the  time  Mrs.  Hubbard  put  the  designation  "Private  Alley"  on  the  plat 
the  alley  was  being  so  used,  aiid  she  was  the  owner  of  the  ground  on 
both  sides  of  the  alley,  with  a  building  standing  on  the  west  line  of  the 
alley  constructed  with  special  adaptation  for  the  use  of  the  alley.  The 
alley  was  important  for  the  beneficial  enjoyment  of  her  lot  on  the  west 
side  of  the  alley,  and  must  have  enhanced  its  value.  There  was  no  ap- 
parent purpose  why  the  alley  should  not.  be  as  much  for  the  use  of  the 
owner'd  ground  on  one  side  of  the  alley  as  on  the  other  side.  Under 
such  circumstances,  we  think  the  meaning  of  "private"  was  that  the 
alley  was  private  to  the  owner's  own  ground;  that  the  alley  was  for  the 
v.7N.B.no.2 — 8 
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use  of  the  owner's  lots  only,  but  of  her  lots  abutting  on  both  sides  of  the 
alley,  and  not  for  the  use  solely  of  her  lots  on  6ne  side  of  the  alley. 

We  give  no  consideration  to  the  manifestly  incompetent  testimony  of 
B.  K.  Hubbard,  that  his  wife's  intention  was  to  reserve  the  alley  as  a 
private  alley  for  the  use  of  lots  1,  2,  3,  and  4.  It  was  not  competent 
for  him  to  swear  to  his  wife's  or  any  one  else's  intention.  All  that  he 
might  do  in  such  regard  would  be  to  testify  to  acts  and  declarations  as 
showing  intention.  The  question  here  is,  what  others  had  reason  to  be- 
lieve was  the  intention  from  the  circumstances  and  the  acts  done. 

The  alley  was  an  important  consideration  with  Cihak  when  he  pur- 
chased. An  inspection  of  the  abstract  of  title  did  not  show  the  alley  of 
record.  This  defect  was  brought  to  the  attention  of  Gunzenhauser,  and, 
to  assure  Cihak  that  he  would  get  with  his  lot  the  use  of  the  alley,  the 
plat  of  the  subdivision,  with  the  alley  appearing  upon  it  acknowledged 
by  Mrs.  Hubbard,  was  shown  by  Gunzenhauser  to  Cihak;  the  former 
stating  that  the  plat  was  going  to  be  put  upon  record.  This  satisfied 
Cihak  that  he  would  get  the  benefit  of  the  alley.  Gunzenhauser,  who 
made  the  sale,  Kaspar,  who  acted  for  Cihak,  and  Cihak,  no  doubt,,  all 
believed  that  the  recording  of  the  plat  of  the  subdivision  would  secure 
for  Cihak  the  use  of  the  alley.  It  did  not  occur  to  either  of  them  that 
the  word  "private"  had  any  significance  as  excluding  such  use.  To  so 
construe  that  word  would  be  to  make  it  but  a  snare  to  entrap  the  one 
purchasing  the  lot  on  the  west  side  of  the  alley.  It  would  be  to  give 
to  defendants  in  error  ground  which  they  never  purchased,  and  to  rob 
plaintiff  in  error  of  an  alley,  the  use  of  which  he  had  good  reason  to 
believe  he  purchased  as  an  appurtenance  to  his  lot.  We  find  enough 
in  the  facts  of  this  case  to  have  put  the  defendants  on  inquiry,  so  as  to 
have  afiected  them  with  notice  of  the  circumstances  upon  which  we  rest 
the  right  of  the  complainant  to  the  use  of  this  alley. 

The  judgment  of  the  appellate  court  and  the  decree  of  the  circuit  court 
will  be  reversed,  and  the  cause  remanded  to  the  circuit  court  for  further 
proceedings  in  conformity  with  this  opinion. 

500IT,  J.     I  do  not  concur  in  this  opinion. 


(117  111.  171) . 


Sandebson  v.  Town  op  La  Salle. 
(Supreme  Court  of  Mnois,    May  16, 1886.) 


Taxation— Suit  w  Pebsokam  to  Rboovek  Tax  on  FoavBirsD  Pbopbbtt— In- 

BEGULASITIKS  IN  FOBFBITURB  IhHATEBIAL. 

In  a  suit  in  personam,  against  the  owner  of  property  f orfjBited  for  non-pay- 
ment of  taxes,  to  recover  the  amount  of  GTuch  taxes.  (3  Starr  &  C.  St.  e,  120,  § 
280,  par.  282,)  irregularities  in  the  proceeding  for  forfeiture  are  immiaterial. 
It  is  sufficient  to  charge  the  owner,  in  any  case  of  this  character,  where  there 
has  been  a  forfeiture  in  fact  of  delinquent  land,  at  a  regular  tax  sale,  for  the 
taxes  legally  due  thereon. 

Error  to  La  Salle  county  coi;irt» 
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MuLKmr,  C.  J.  The  town  of  La^alle  recovered  a  personal  judgment, 
in  the  county  court  of  La  Salie  county,  against  Lyman  Sanderson,  the 
appellant,  for  195.96,  on  account  of  taxes  alleged  to  be  due  the  town  on 
a  certain  lot  assessed  in  his  name,  and  which  appears  on  the  tax-books 
to  have  been  forfeited  to  the  state  for  the  non-payment  of  said  taxes. 
The  present  appeal  is  from  that  judgment.  The  recovery  was  had  in  an 
action  of  debt  founded  upon  section  230  of  the  revenue  act,  which  is  as 
follows: 

"The  county  board  may,  at  any  time,  institute  suit  in  an  action  of  debt, 
in  the  name  of  the  people  of  the  state  of  Illinois,  in  any  court  of  competf^nt 
jurisdiction,  for  the  wliole  amount  due  on  forfeited  property;  or  any  town, 
county,  city,  school-district,  or  other  municipal  corporation  to  which  any  tax 
may  be  due,  raay,  at  any  time,  institute  suit  in  an  action  of  debt  in  its  own 
name,  before  any  court  of  competent  jurisdiction,  for  the  amount  of  such  tax 
due  any  such  corporation  on  forfeited  property,  and  prosecute  the  same  to 
final  judgment." 

A  reversal  is  asked,  first,  because  the  record  does  not  affirmatively 
show  that  the  attorneys  conducting  the  suit  for  the  town  were  authorized 
by  a  vote  of  the  town  to  do  so.  Without  stopping  to  inquire  whether  a 
formal  vote  of  the  town  is  necessary  to  employ  counsel  in  a  case  like  this, 
about  which  we  express  no  opinion,  it  is  very  clear  that  mere  absence  of 
proof  that  counsel  for  plaintiff  were  thus  employ^ed  affords  no  ground  for 
a  reversal  of  the  judgment.  A  question  of  this  kind  cannot  be  success- 
fully raised  for  the  first  time  in  an  appellate  tribunal,  as  is  now  sought 
to  be  done. 

It  is  next  objected  that  the  record  of  the  proceedings  in  county  court 
fails  to  show  that  the  collector  published  a  list  of  the  delinquent  lands 
and  lots,  and  gave  notice  of  his  intended  applicationfor  judgments  against 
the  lot  in  question,  as  required  by  section  182  of  the  revenue  act.  We 
do  not  regard  it  important  to  inquire  whether  this  claim  is  well  founded 
or  not.  It  must  be  borne  in  mind,  the  present  suit  was  not  instituted 
for  the  purpose  of  ascertaining  whether  the  proceedings  in  the  county 
court,  culminating  in  the  judgment  against  the  lot  charged  with  the  taxes 
now  sought  to  be  recovered,  strictly  conforms  to  all  the  requirements  of 
a  statute,  as  in  a  case  where  the  vsdidity  of  a  tax  title  is  involved.  On 
the  contrary,  this  is  simply  a  common4aw  action  of  debt  to  recover  the 
town  taxes  due  on  the  lot  in  question  for  the  years  1875,  1877,  1878, 
and  1879.  In  all  cases  where  there  has  been  a  forfeiture  of  land  for  the 
taxes  justly  due  upon  it,  this  action  will  be  against  the  owner,  notwith- 
standing omissions  or  irregularities  have  occurred  in  the  tax  proceeding 
which  would  be  fiital  to  a  tax  title  founded  thereon.  We  have  no  doubt 
that  one  of  the  chief  objects  the  legislature  had  in  view  in  adopting  the 
act  was  to  afford  a  ^fe  and  simple  remedy  for  the  collection  of  taxes 
where,  by  reason  of  defects  in  the  proceeding  against  the  land  itself,  pur- 
chasers would  be  deterred  from  buying  at  tax  sales.  We  hold,  there- 
fore, that  it  is  sufficient  to  charge  the  owner,  in  any  case  of  this  char- 
acter, where  there  has  been  a  forfeiture  in  fact  of  delinquent  land,  at  a 
r^olar  tax.  sale,  for  the  taxes  I^ally  due  thereon.    AU  the  evidence  cion-. 
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sidered,  we  think  this  case  is  cleatly.  brought  within  the  rule  here  laid 
down,  and  are  also  of  the  opinion  that  none  of  the  objections  uiged  as  a 
ground  of  reversal  are  well  founded.  It  is  not  deemed  necessary,  nor, 
indeed,  proper,  to  enter  into  a  discussion  of  the  details  of  the  evidence 
for  the  purpose  of  demonstrating  the  correctness  of  the  conclusion  reached . 
Ordinarily,  such  discussions  are  of  but  little  interest  or  utility  to  those 
who  have  occasion  to  consult  our  reports;  hence,  as  a  general  rule,  they 
should  be  avoided.  We  perceive  nothing  in  this  case  to  require  a  de- 
parture from  the  rule  suggested.  It  is  the  facta  as  found,  and  the  con- 
clusions of  law  arising  thereon,  that  the  profession  are  interested  in. 

The  conclusion  reached  in  this  case  is  supported  with  more  or  less  di- 
rectness in  the  following  cases:  Biggins  v.  Peopfe,  106  111.  270;  DoutheU 
V.  KettU,  104  111.  856. 

The  judgment  wiU  be  affirmed. 


(118  111.  113) 

Peoplb  ex  rd.  Bliss  and  others  v.  Chicago  W.  D.  Ry.  Co. 

(Supreme  Court  of  Illinois.    May  15, 1886.) 

Stbbet  Railwatb— Municipal  Ordinance— Mandamus  to  Cobcfbl  Conbtbuc- 

TION. 

Defendant  was  authorized  by  an  ordinance  (the  provisions  of  which  the 
defendant  accepted)  to  construct  and  operate  a  street-railway  track  upon  a 
certain  street,  upon  condition,  among  other  things,  that  the  track  be  extended 
to  a  certain  point  as  soon  as  such  road  could  be  constructed,  operated,  and 
kept  in  repair  without  actual  loss.  Upon  mafidamtu  to  compel  the  con- 
struction of  such  extension,  the  company  answered  that  it  coula  not  be  con* 
structed,  kept  in  repair,  and  operated  without  loss.  The  petitioner  demurred, 
on  the  ground  that  the  record  showed  that  the  ordinance  depended  for  validity 
on  the  consent  of  property  holders,  and  that  such  consent  had  been  made, 
with  the  request  that  the  ordinance  require  such  extension  to  be  constructed 
immediately.  The  court  hold  that  such  request  did  not  operate  as  a  condi- 
tion; that  the  ordinance  was  valid;  and  that  the  company  could  not  be  com- 
pelled to  build  the  extension  except  in  accordance  with  the  terms  of  the  or* 
dlnance. 

Appeal  from  First  district. 

Craig^  J.  The  Chicago  West  Division  Railway  Company^  under  the 
terms  of  its  charter,  was  authorized  to.  construct,  maintain^  and  opentta 
a  single  or  double  track  railway  along  such  streets  in  the  west  division 
of  the  city  of  Chicago  as  the  common  council  shall  from  time  to  time 
authorize,  upon  such  terms  and  conditions,  and  with  such  rights,  and 
privileges,  as  the  council  has  or  may  by  contract  prescribe.  On  the  sec- 
ond day  of  August,  18S0,  a  petition  was  signed  by  a  majority  of  own* 
ers  of  lands,  representing  more  than  one-half  of  the  frontage  on  Ogden 
avenue,  between  Western  avenue  and  the  .city  limits,  and  presented  to. 
the.  common  council,  in  which  the  common  council  was  requested  to. 
grant  the  Chicago  West  Division  Railway  Company  permission  to  lay  its 
tracks  upon  O^en  avenue  from  Western  avenue  to  Crawford  avenue. 
No  conditions  were  prescribed  in  this  petition,  but  it  contained  <the  re- 
quest that  the  common  council  would  «lso  pass  such  ordinance,  or  issue: 
such  order  as  may  be  l^ally  authorized^  to  eompd  the  railway  tiomjMmjr 
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to  lay  its  tracks  and  run  its  cars  upon  the  extended  line  without  neces- 
sary delay  after  permission  is  given  to  occupy  the  streets.  On  the  sev- 
enth day  of  August,  1881,  the  common  council  passed  an  ordinance, 
section  1  of  which  authorized  the  railroad  company  to  extend  its  line  of 
road  from  its  present  terminus,  at  or  near  Western  avenue,  to  the  west- 
em  limits  of  Chicago.     Section  2  is  as  follows: 

"Said  permission  and  consent  lo  extend  shall  be  conditional  upon  the  ac- 
ceptance by  said  Chicago  West  Division  Bail  way  Company  of  this  ordinance 
within  ten  days  after  its  passage  and  approval  by  the  mayor,  and  their  agree- 
ment to  comply  with  all  its  conditions;  and  upon  the  further  conditions  that 
said  tracks  shall  be  laid  and  in  actual  operation  from  Western  avenue  to  the 
western  line  of  Douglas  park,  on  or  before  the  firat  day  of  June,  1881,  and 
from  the  western  line  of  Douglas  park  to  Lawndale  as  soon  as  the  same  can 
be  constructed,  operated,  and  kept  in  repair  without  actual  loss." 

On  the  twenty-third  day  of  February  following,  the  railroad  company 
filed  in  the  office  of  the  city  clerk  its  written  acceptance  of  the  ordinance. 
The  road  has  been  constructed  and  is  in  operation  from  Western  avenue 
to  Douglas  park,  and  the  question  presented  by  this  record  is  whether 
the  railway  company  can  be  compiled  by  mandamua  to  construct  and 
operate  a  line  of  road  from  Douglas  park  to  Lawndale.  In  the  answer  to 
the  petition  the  railway  company,  among  other  things,  denied  that  the 
extension  of  its  line  from  Douglas  park  to  Lawndde  ever  could  have 
been  or  could  then  be  construct^,  operated,  and  kept  in  repair  without 
actual  loss.  To  the  answer  the  petitioner  demurred;  the  court  overruled 
the  demurrer;  and,  as  the  petitioner  abided  by  the  demurrer,  the  writ 
was  dismissed.  Whether  a  railway  company  can  be  compelled  to  con- 
struct and  operate  a  line  of  railroad  by  mandamvs  may  well  be  doubted; 
but  we  do  not  find  it  necessary  to  decide  that  question,  as  the  decision 
of  the  case  may  properly  be  placed  upon  other  grounds. 

It  is  not  claimed  that  the  charter  under  which  the  railway  company 
derived  its  corporate  powers  of  itself  imposed  the  obligation  to  con- 
struct this  particular  line  of  road;  but  the  obligation,  if  any  exists, 
arises  from  the  ordinance  adopted  by  the  city  of  Chicago,  and  the  ac- 
ceptance of  its  provisions  by  the  railway  company.  This  being  the  case, 
an  examination  of  the  terms  and  conditions  of  the  ordinance,  and  its  ac- 
ceptance, seems  to  be  necessary  to  determine  the  rights,  the  duties,  and 
obligations  of  the  parties.  As  said  before,  the  first  section  of  the  or- 
dinance authorized  the  railway  company  to  construct  and  operate  a  line 
of  road  on  Ogden  avenue  from  Western  avenue  to  the  western  limits  of 
the  city.  The  second  section  imposed  the  conditions.  The  first  requires 
the  acceptance  of  the  ordinance  by  the  railway  company  within  a  speci- 
fied time;  second,  that  the  tracks  shall  belaid,  and  the  road  in  opemtion, 
from  Western  avenue  to  the  western  line  of  Bouglas  park  on  or  before 
the  first  day  of  June,  1881 ;  and,  third j  from  the  western  line  of  Douglas 
park  to  Lawndale  as  soon  as  the  road  can  be  constructed,  operated,  and 
kept  in  repair  without  actual  loss.  These  alone  were  the  conditions  im- 
posed by  the  city  of,  Chicago  upon  the  railway  company  when  it  ao- 
oepted  the  ordinance  and  agreed  to  be  bound  by  its  terms  and  oondi- 
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tions,  and  it  is  plain  that  other  and  additional  conditions  could  not  be 
imposed  without  its  consent.  TJnder  the  ordinance  which  was  accepted 
by  the  railway  company  it  was  not  bound  to  construct  and  operate  a 
line  of  road  from  Douglas  park  to  Lawndale  until  it  could  be  built, 
operated,  and  kept  in  repair  without  actual  loss.  In  the  answer,  which 
is  admitted  to  be  true  by  the  demurrer,  it  is  clearly  alleged  that  the 
road  cannot  be  constructed  and  kept  in  repair  without  loss.  With  this 
conceded  fact  in  the  record,  it  seems  too  plain  for  argument  that  no 
obligation  rests  on  the  railway  to  construct  and  operate  this  part  of  the 
road. 

But  it  is  set  up  in  the  petition  that  on  the  fourth  day  of  August,  1884, 
the  city  of  Chicago  framed  an  ordinance  requiring  the  railway  company, 
within  60  days  after  being  notified  of  the  action  of  the  city,  to  extend 
its  line  of  road  to  Lawndale.  This  ordinance  can  have  no  bearing  on 
the  question  involved.  In  the  original  ordinance  no  right  to  alter  or 
change  the  terms  upon  which  the  railway  company  accepted  the  terms 
of  the  ordinance  was  reserved;  and,  in  the  absence  of  such  reservation, 
we  are  aware  of  no  principle  upon  which  the  city,  without  the  consent 
of  the  railway  company,  can  impose  upon  it  other  and  additional  obli- 
gations. When  the  common  council  gave  the  railway  company  permis- 
sion to  occupy  the  streets  of  the  city,  it  then  had  the  right  to  impose 
such  conditions,  in  regard  to  the  time  within  which  the  line  of  road 
should  be  completed,  as  in  its  judgment  the  public  interest  of  the  city 
required;  but  after  it  had  acted,  and  its  terms  had  been  accepted,  it 
would  be  manifestly  unjust  and  unwise  to  allow  the  common  council 
arbitrarily  to  impose  other  and  difierent  terms.  Doubtless  the  common 
council,  notwithstanding  the  grant  to  the  railway  company  of  the  right 
to  use  the  streets,  retained  full  power  and  authority  over  the  streets  to 
improve  them,  and  use  them  for  all  purposes  tor  which  they  were  dedi- 
cated to  public  use.  But  that  reserved  power  conferred  no  right  in  the 
common  council  to  compel  by  ordinance  the  construction  and  operation 
of  a  street,  rail  way. 

The  petitioner,  however,  concedes  in  the  argument  that  he  is  bound 
by  the  ordinance  which  was  accepted  by  the  railway  company,  in  so  far 
as  it  conforms  to  the  consent  of  a  majority  of  the  land-owners,  but  he  in- 
sists that  section  2  of  the  ordinance,  which  provides  for  the  building  of 
the  road  to  Lawndale  as  soon  as  the  same  can  be  constructed  and  oper- 
ated without  loss,  is  void.  This  position  is  founded  in  a  misconception 
of  what  we  conceive  to  be  a  fair  and  reasonable  construction  to  be  placed 
upon  the  written  consept  submitted  by  the  land-owners  to  the  common 
council,  upon  which  that  body  acted  when  it  framed  the  ordinance. 
The  petition  is  addressed  to  the  mayor  and  common  council,  and,  after 
reciting  that  petitioners  are  a  minority  by  frontage  of  those  owning  prop- 
erty on  the  proposed  line,  proceeds: 

"Being  desirous  of  having  the  West  Division  City  Railway  Company  ex- 
tend its  line  from  its  present  terminus  to  or  beyond  Douglas  park,  *  *  * 
petition  *  *  ♦  your  body  to  grant  permission  to  said  company  to  lay  their 
tracks  upon  Ogden  avenue  from  Western  avenue  to  Crawford  avenue.   And 
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your  petitioners  would  farther  ♦  ♦  ♦  request  your  •  ♦  ♦  body  to 
pato  such  ordinance  or  issue  such  order  as  you  may  be  legally  authorized  to 
do,  to  compel  said  company  to  lay  its  tracks  and  run  its  cars  upon  said  ex- 
tended line  without  necessary  delay  after  you  have  authorized  it  so  to  do;" 

This  is  the  document  which  led  to  the  passage  of  the  ordinance,  seor 
tion  2  of  which  it  is  said  is  void  as  not  being  authorized  by  it.  It  is 
true  that  the  property  owners  might  have  inserted  such  conditions  in 
their  assent  as  they  thought  proper,  and  the  common  council  might  have 
been  powerless  to  grant  the  railway  company  permission  to  occupy  the 
streets  except  upon  the  conditions  specified  by  the  property  owners  in 
their  consent;  but  the  paper  does  not  seem  to  contain  conditions.  The 
grant  of  the  right  was  not  requested  upon  any  condition.  The  latter  part 
of  the  paper  expresses  a  request  that  the  railway  company  might  be  re- 
quired to  lay  its  tracks  and  run  its  cars  without  unnecessary  delay;  but 
consent  is  not  given  on  this  condition,  or  even  any  other  condition.  Un- 
der the  consent  as  expressed  in  the  writing,  the  common  council  passed 
the  power  to  act  as,  in  their  judgment,  the  best  interest  of  the  public  re- 
quired. This  they  did  by  the  passage  of  the  ordinance;  and  it  is  not 
for  the  courts  to  say  that  the  ordinance,  as  framed  and  accepted  by  the 
railway  company,  was  wise  or  unwise.  It  is  enough  that  the  common 
council  was  authorized  to  pass  the  ordinance;  their  discretionary  power 
as  to  its  terms  and  conditions  is  not  a  subject  of  review. 

Other  matters,  not,  however,  of  controlling  importance,  have  been  dish 
cussed,  but  it  will  not  be  necessary  to  follow  the  argument  in  detail.  We 
perceive  no  ground  upon  which  the  petition  can  be  sustained* 

The  judgment  of  the  appellate  court  will  be  affirmed. 


(U7  ni.  687) 

Jones  and  others  v,  Lloyd  and  others. 
(Supreme  Court  of  ItHnois,    May  15, 1886.) 

1.  BrATUTB   OF    FbATTDS  —  MbHOBANDUX  —  l^LXADIKG   IK   FORMIBB   SuiT   DULT 
8IGNBD. 

An  agreepient  to  convey  land,  evidenced  by  a  pleading  in  a  former  suit, 
setting  forth  the  agreement,  and  signed  with  the  names  of  the  parties  to  be 
charged,  is  binding,  within  the  statute  of  frauds,  where  the  defense  of  the 
statute  was  not  interposed  in  such  former  suit  at  the  same  time  with  such 
pleading. 
1  Trttsts  —  Rblbasb  bt  Cbstuis  quB  Trustbnt— Tbustbb  mxtst  Makb  Full 

DiSCLOSUBB. 

A  release  by  eestuia  que  trustent  will  not  be  binding  unless  the  .parties  are 
made  fully  acquainted  with  thuir  own  rights,  and  the  nature  and  full  extent 
of  the  liabilities  of  the  trustee.    The  facts  surrounding  the  release  in  this  case 
are  held  to  show  gross  fraud  on  the  part  of  the  trustee. 
B.  Bahb— Lachbs—- Dblat  Causbd  bt  Ignoranob  and  Dbcbption. 

A  delay  of  six  years  to  bring  suit  would  ordinarily  amount  to  such  laches 
as  to  defeat  the  suit;  but  in  this  case  the  delay  of  the  cestuie  for  six  years  to 
file  a  hill  against  their  trustee  is  found  to  have  been  caused  by  ignorance  of 
the  facts,  produced  in  turn  by  the  deception  and  bad  faith  of  the  trustee,  and 
constitutes  no  bar.  . 

Scott  and  BhblDon,  J  J.,  dissent. 

Error  to  De  Kalb.  !  ■        i /     .   ;   .  
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Magruder,  J.  On  January  1,  1862,  John  H.  P.  Jones,  father  of 
plaintiffs  in  error,  and  also  father  of  the  defendant  in  error,  Rebecca 
Lloyd,  was  indebted  to  Hannah  Miller  in  the  sum  of  12,330.30,  and 
was  the  owner  of  the  N.  }  of  section  27,  township  41,  range  3  E.  of 
third  P.  M.,  in  De  Kalb  county,  whifeh  320  acres  was  then  worth  about 
$20  per  acre.  The  defendant  in  error  John  Uoyd,  at  the  same  time, 
had  a  claim  upon  the  320  acres,  growing  out  of  some  previous  sale,  or 
attempted  sale  thereof,  to  him,  by  his  father-in-law.  On  that  day  Jones 
and  lioyd  both  executed  deeds  to  Hannah  Miller,  and  the  legal  title  to 
the  property  was  thereby  placed  in  her.  By  an  agreement. between  the 
three,  Lloyd  was  to  take  possession  of  the  land  as  his  own,  and  have  the 
rents  and  profits,  and,  out  of  the  same,  pay  the  taxes,  and  also  pay  to 
Hannah  Miller  the  $2,330.30,  with  interest  at  the  rate  of  10  per  cent, 
per  annum,  payable  annually,  as  soon  as  he  was  able,  and  on  or  before 
January  2,  1872.  Hannah  Miller  agreed  that  she  would  convey  the 
premises  to  Doyd  upon  the  payment  of  her  debt  and  interest  within  the 
10  years,  on  or  before  January  2,  1872.  John  H.  P.  Jones  agreed  that 
he  would  contribute  towards  the  payment  of  the  debt  to  Miller  out  of 
such  moneys  as  he  might  earn  by  his  practice  as  a  physician,  and  that 
his  two  minor  sons,  Oliver,  then  about  15  years  old,  and  Randolph, 
then  about  12  years  old,  the  plaintiffs  in  error  herein,  should  live  with 
Lloyd,  and  work  for  him,  "until  said  premises  were  paid  for,  or  they 
became  of  age."  As  a  part  of  the  same  arrangement  Lloyd  also  then  and 
there  agreed  that  he  would  furnish  a  home  to  the  minor  children  of 
John  H.  P.  Jones  during  their  minority,  and  to  Jones  himself  during 
his  life-time,  and  would  also  support  the  said  Jones  when  unable  to  sup- 
port himself  as  long  as  he  lived,  and,  upon  obtaining  the  deed  of  the  320 
acres  from  Hannah  Miller,  would  convey  the  W.  }  thereof,  being  the  N. 
W.  i  of  the  section,  containing  160  acres,  to  the  two  minor  sons  of  John 
H.  P.  Jones,  who  are  the  plaintiffs  in  error  in  this  case.  A  more  de- 
tailed statement  of  this  transaction,  and  substantially  the  same  as  that 
here  recited,  may  be  found  in  Jones  v.  MSUr^  4:4:  111.  181. 

This  is  a  bill  filed  in  the  circuit  court  of  De  Kalb  county  by  the 
plaintiffs  in  error,  to  compel  a  conveyance  to  them,  or  to  Randolph 
Jones,  of  the  S.  }  of  the  said  N.  W.  1;  the  N.  }  thereof  having  been 
already  conveyed  to  Oliver  Jones,  as  hereinafter  set  forth.  Upon  final 
hearing  the  circuit  court  dismissed  the  bill  for  want  of  equity,  and  the 
case  is  brought  to  this  court  by  writ  of  error,  issued  herefrom,  for  tlie 
purpose  of  reviewing  such  decree  of  dismissal. 

It  is  insisted  that  the  agreement  to  convey  the  160  acres  to  plaintiffs 
in  error  cannot  be  enforced,  because  it  was  not  in  writing,  and  is  there- 
fore void  under  the  statute  of  frauds.  This  objection  is  without  force, 
under  the  circumstances  of  this  case.  At  the  November  term,  1864, 
of  the  De  Kalb  county  circuit  court,  and  in  the  case  of  Jones  v.  MUler^ 
above  referred  to,  which  was  before  this  court  at  the  April  term,  1867,» 
the  defendants  in  error  herein,  who  were  co-defendants  with  Miller  in 
that  case,  filed  an  answer  in  which  they  admitted  and  set  up  at  length 
the  agreement  between  Hannah  Miller,  John  H.  P.  Jones,  and  John 
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lioyd,  as  the  same  is  above  detailed.  That  ansTver  in  the  old  suit  was 
introduced  in  evidence  upon  the  trial  of  this  present  suit,  in  the  court 
below.  It  purports  to  have  been  signed  by  "John  Lloyd  and  Catherine 
Rebecca  Lloyd,  Defendants;"  and,  if  not  signed  by  them  in  person,  was 
signed  by  their  attorneys  for  them.  We  think  that  the  statement  of  the 
agreement  therein  meets  the  requirement  of  the  statute.  McLaurie  v. 
FarOcnv,  53  111.  340;  Kingsbury  v.  Bumsider,  58  111.  310;  McCmmeU  v. 
BriUharty  17  111.  354.  The  agreement  was  there  set  up  by  the  defend- 
ants, "without  at  the  same  time  interposing  the  statute  of  frauds  as  a 
defense."  Pom.  Spec.  Perf.  §  140.  Moreover,  in  J(xne8  v,  MiUer,  mpra, 
which  was  a  suit  between  defendants  in  error  on  the  one  side,  and  the 
ancestor  of  plaintiffs  in  error  on  the  other,  the  agreement,  as  here  re- 
cited, with  some  slight  variations  in  the  details,  was  actually  found  by 
this  court  to  have  been  executed  between  the  parties  here  mentioned. 
We  there  say:  "If  Uoyd  refuses  to  perform  his  part  of  this  contract, 
Jones  can  pursue  his  legal  remedies  under  the  new  agreement."  If  such 
a  course  was  open  to  Jones,  it  is  not  perceived  why  the  same  course  is 
not  now  open  to  the  two  sons  of  Jones,  who  are  beneficiaries  in  the  trust 
created  by  "the  new  agreement." 

The  evidence  shows  that  the  defendant  in  error  John  Lloyd  has  failed 
to  keep  his  contract.  He  did  not  furnish  his  father-in-law,  John  H.  P. 
Jones,  with  a  home  or  with  support,  as  he  agreed  to.  Jones  did  not 
live  with  Uoyd  after  the  fall  of  1866.  About  that  time,  when  he  was 
between  60  and  70  years  old,  he  was  ordered  by  Lloyd  to  pack  up  and 
go.  From  some  time  in  1866  to  March,  1877,  when  he  died,  he  had 
no  home  with  Lloyd,  and  received  no  support  from  him.  During  this 
period,  whDe  he  was  old  and  feeble  and  lame,  he  lived  in  a  number  of 
places  with  a  number  of  persons.  Numerous  appeals  were  made,  on 
nis  own  behalf,  to  Lloyd  for  help,  but  none  of  them  were  listened  to. 
The  proof  is  clear  that  during  the  last  10  years  of  his  life  the  old  man 
was  in  the  poorest  possible  circumstances  financially.  Lloyd  does  not 
daim  that  he  aided  him  in  any  way,  after  his  leaving,  except  in  the 
matter  of  clothing.  He  also  admits  that  the  support  of  Jones  would  have 
cost  from  $150  to  $200  per  year.  By  discarding  him,  therefore,  from 
1867  to  1877,  he  saved  some  $1,500,  or  thereabouts.  Uoyd  did  not 
keep  his  contract  by  furnishing  a  home  to  the  minor  children  of  Jones 
during  their  minority.  The  daughter,  Sarah,  stayed  only  a  few  weeks, 
and  then  went  oflF  to  work  for  her  living.  In  1866,  Ambrosine,  the 
youngest  daughter,  who  was  then  only  12  years  old,  was  compelled  to 
leave  Lloyd's  house,  and  work  first  in  one  family  and  then  in  another. 
She  continued  so  to  work  and  earn  her  own  support  during  the  remain- 
ing six  years  of  her  minority.  Whenever  she  returned  to  Lloyd's  house, 
she  was  reminded  that  she  should  seek  a  situation  elsewhere.  The  cost 
of  her  support  could  not  have  been  less  than  $100  per  year,  so  that  her 
brother-in-law  saved  at  least  $600  by  her  leaving. 

Lloyd  has  failed  utterly  to  keep  his  contract,  so  far  as  plaintifis  in 
4rror  are  concerned,  and  his  conduct  towards  them  has  been  marked  by 
the  grossest  fraud  and  deception.     He  was  not  obliged  to  wait  10  years 
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before  paying  Mrs,  Milleri  Her  debt  was  payable  on  or  before  January 
2,  1872.  He  was  to  appropriate  the  rents  and  profits  of  the  farm  to- 
wards tbe  payment  of  her  debt,  and  to  discharge  it  ^^as  soon  as  he  was  able 
out  of  the  rents,"  etc.  He  should  not  have  used  the  rents  and  profits 
for  any  other  purpose  than  to  pay  off  the  $2,330.30.  The  plaintiffs  in 
error  were  to  live  with  him  and  work  for  him  "until  said  premises  were 
paid  for,  or  they  became  of  age."  He  claims  that,  in  the  fall  of  1872, 
he  still  owed  Mrs.  Miller  $1,100.  If  this  was  so,  it  was  because  he  used 
the  income  of  the  farm  for  other  purposes,  and  with  the  apparent  inten- 
tion of  keeping  the  plaintiffs  in  error  at  work  for  him  as  long  as  possible. 
When  he  took  possession  of  the  320  acres  in  1862,  he  had  but  little  prop- 
erty of  his  own.  At  that  time,  Jones  had  considerable  personal  prop- 
erty upon  the  320  acres,  nearly  all  of  which  was  used  and  absorbed  by 
Lloyd  and  his  femily.  The  work  of  plaintiffs  in  error  relieved  Lloyd  of 
the  necessity  of  employing  other  labpr  except  during  harvest.  The 
rental  value  of  the  farm  per  year  was  from  $3  to  $3.50  an  acre.  Lloyd 
had  no  other  source  of  income  from  1862  to  1873  than  that  which  he 
derived  from  the  3^0  acres.  During  this  period,  and  beginning  as  early 
as  1867,  he  bought  80  acres  at  Malta,  and  improved  it.  He  bought 
five  acres  of  timber  land.  He  built  a  house  that  cost  $1 ,000.  He  put 
up  new  bams,  and  ,moved  pld  ones.  He  built  a  horse  stable,  a  cow 
stable,  a  hay  barn.  He  also  built  fences,  and  partly  with  material 
owned  by  Jones.  He  had  a  large  stock  of  horses  and  cattle  raised  on  the 
place.  He  raised  two  or  three  car-loads  of  hogs  each  year,  jstarting  with 
the  hogs  left  there  by  his  father-in-law.  It  is  clear  that  he  could  have 
paid  Mrs.  Miller,  out  of  the  rents  and  profits  of  the  320  acres,  long  be^ 
fore  1872  if  he  had  chosen  to  do  so.'  As  soon  as  he  paid  her  and  re- 
ceived a  deed  froni  her,  it  was  his  duty  to  convey  the  N.  W.  i  of  the 
tract  to  plaintiffs  in  error.  He  induced  plaintiffs  in  error  to  believe 
that  he  could  not  get  a  deed  until  after  the  expiration  of  10  years,  and 
that  they  were  bound  to  work  for  him  for  10  years,  before  they  would 
be  entitled  to  receive  their  160  acres.  Oliver  worked  for  him  full  10 
years,  beginning  in  1862,  when  he  was  15  years  old,  and  ending  in  1873, 
when  he  was  26  years  old.  He  was  absent  in  the  army  one  year,  and 
upon  his  return  was  required  to  work  an  extra  year  to  make  up  for  the 
lost  time.  While  away,  he  sent  home  $500  bounty  money,  of  which 
Lloyd  and  his  wife  took  possession,  and  of  which  he  received  back  only 
$280.  Randolph  also  worked  for  Lloyd  10  years,  with  the  exception 
of  about  six  months.  \ 

During  the  long  period  of  their  service  the  plaintiffs  in  error  received 
no  compensation  whatever.  They  were  not  encouraged  to  attend  school, 
and  seem  to  have  been  purposely  kept  in  ignorance.  Oliver  can  neither 
read  nor  write.  Randolph  can  write  his  name,  but  cannot  read  writing. 
According  to  the  testimony  in  the  record,  in  reference  to  the  wages  usu- 
ally paid  to  farm  laborers,  the  average  yearly  value  of  the  service  of 
plaintiffs  in  error  was,  at  the  lowest  estimate,  $150  for  Oliver,  and  $100 
for  Randolph.  Accordingly,  the  work  done  by  them  both  during  the 
10  years  saved  Lloyd  a  total  expenditure  of  at  least  $2,500  for  labor. 
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Plaintiffs  in  error,  though  evidently  not  informed  as  to  the  details  of 
the  arrangement  between  their  father  and  Lloyd,  were  aware  that  they 
were  to  receive  80  acres  apiece,  and  they  worked  and  waited  for  their 
reward,  and  expected  it  at  the  end  of  10  years.  In  1867,  having  been 
told  by  one  TaUmadge  that  lioyd  would  play  them  false,  and  not  give 
them  the  160  acres,  they  applied  to  Lloyd  to  know  if  this  was  true,  and 
stated  to  him  that,  if  it  was  true,  they  would  quit  working  for  him,  and 
go  elsewhere.  They  both  swear — ^and  their  statements  bear  all  the  marks 
of  being  true — ^that  Lloyd  then  told  them  to  continue  their  work,  and 
he  would  give  them  80  acres  apiece,  as  he  had  agreed  to  do.  He  thereby 
renewed  the  original  agreement  made*  on  their  behalf  by  their  father  in 
1862.  They  continued  in  the  active  performance  of  the  agreement,  as 
thus  reniewed,  for  more  than  five  years  after  1867,  and,  during  all  this 
period,  maintained  a  joint  possession  with  Uoydof  the  premises  for  which 
they  were  laboring.  On  April  3,  1874,  he  held  the  legal  title  to  the  N. 
W.  i  of  the  section,  in  trust  for  plaintiffs  in  error.  He  stood  to  them 
in  the  relation  of  a  trustee  to  his  cestwis  que  truMerd.  His  obligations  and 
duties  were  such  as  grow  out  of  such  a  relation  of  trust.  Oh  that  day  he 
and  his  wife  and  Oliver  and  Randolph  rode  to  the  county-seat  together 
in  a  carriage,  went  to  the  office  of  a  lawyer  who  had  been  one  of  the  at- 
torneys of  LHyd  in  the  old  litigation  with  his  father-in-law,  and  whose 
bias  and  interest  were  all  on  Lloyd's  side.  This  attorney  was  familiar 
with  the  terms  of  the  agreement  between  Lloyd  and  Jones,  and  seemed 
to  have  prepared  himself  in  advance  for  the  interview,  because  he  says 
that  he  had  before  him  the  files  in  the  old  suit,  and,  among  them,  the 
answer  above  referred  to,  in  which  the  agreement  was  set  forth.  Plain- 
tifi*8  in  error  expected  their  deed  for  the  160  acres.  Instead  of  this,  Uoyd 
and  his  attorney  told  them  that  all  the  interest  and  claim  of  their  father, 
under  the  contract,  had  been  "wiped  out;"  that  they  were  really  entitled 
to  receive  nothing,  but  that  Lloyd,  in  consideration  of  their  having  been 
"good  boys,"  would  give  them  one  80-acre  tract.  Lloyd  and  his  attorney 
then  proposed  to  plaintifis  in  error  that  Lloyd  should  convey  the  N.  i 
of  the  N.  W.  i  of  the  section  to  Oliver,  and  that  Oliver  should  execute 
a  mortgage  thereon  to  secure  the  payment  of  his  note  to  Randolph  for 
$1,000,  payable  in  four  installments,  in  January,  1875, 1876, 1877,  and 
1878.  In  other  words,  the  proposition  was  to  give  Oliver  the  title  to 
80  acres,  and  give  Randolph  a  mortgage  on  Oliver's  80  acres,  to  be  paid 
by  Oliver  himself.  The  bare  statement  of  the  proposition  indicates  its 
unfairness  and  injustice. 

Plaintiffs  in  error  both  swear  that  the  arrangement  in  question  was 
•  never  proposed  to  them,  and  they  had  never  heard  of  it,  until  the  meet- 
ing took  place  at  the  attorney's  office  on  April  3,  1874.  Lloyd  .states, 
with  indefiniteness  and  hesitancy,  that  he  made  the  proposition  to  his 
brothers-in-law  in  the  fall  of  1872,  and  they  agreed  to  it  at  that  time. 
They  positively  deny  this,  and  we  think  their  testimony  is  entitled  to 
the  greater  weight.  He  also  seeks  to  make  it  appear  that  the  settlement, 
upon  the  basis  of  one  80-acre  tract  and  a  mortgage,  was  talked  over  among 
them  on  that  day  while  they  were  riding  to  town*    But  Mrs.  Lloyd  her- 
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&elf  says  that  aothing  was  said  on  the  subject  during  the  ride.  The  ad- 
mitted conduct  of  plaintiffs  in  error,  when  the  proposed  settlement  was 
first  broached  to  them,  confirms  their  evidence  upon  this  subject.  Ran- 
dolph Jones  was  so  overcome  with  astonishment  and  indignation  at  the 
sorry  outcome  of  so  many  y^ars  of  working  and  waiting  that  he  rose  from 
his  seat  with  impatience  and  left  the  room.  It  took  the  combined  influ- 
ence of  his  sister  and  brothers-in-law  and  their  attorney  to  bring  him  to 
terms.  As  he'went  out  saying  that  he  would  not  take  anything,  the  at- 
torney told  him  "that  will  not  do."  His  sister  sneeringly  remarked  to 
him,  "  You  are  showing  yourself  nicely  with  your  brother."  His  brother- 
in-law  followed  him  out,  and  coaxed  him,  and  told  him  that  there  was 
"no  use  in  getting  huflfy,"  and  urged  upon  him  that  the  claims  of  his 
,  father  and  of  himself  and  his  brother  upon  the  land  had  all  been  "wiped 
out,"  and  that  what  had  been  offered  was  offered  "jree  gratis.^^  While 
they  were  out  the  attorney  talked  to  Oliver,  who  had  insisted,  as  soon 
as  the  arrangement  was  proposed,  that  it  had  always  been  understood 
that  they  were  to  have  80  acres  apiece.  Oliver  finally  concluded,  and 
so  said  to  his  brother,  upon  the  latter's  return  to  the  office  with  Lloyd, 
that  if,  according  to  the  statements  made  to  them,  they  were  legally  en- 
titled to  nothing,  they  might  as  well  take  what  they  could  get.  Accord- 
ingly a  deed  was  then  and  there  made  by  Lloyd  and  his  wife  to  Oliver 
Jones,  conveying  the  N.  i  of  the  N.  W.  i;  and  notes  for  $1,000,  and  a 
mortgage  on  the  N.  i  securing  the  same,  were  executed  by  Oliver  to 
Randolph.  At  the  same  time  plaintiffs  in  error  were  persuaded  to  exe- 
cute to  Lloyd  a  release  of  any  demands  which  they  might  have  against 
him.  Plaintiffs  in  error  swear  that  the  answer  hereinbefore  mentioned, 
which  was  referred  to  in  the  release,  and  the  agreement  set  up  in  the  an- 
swer, were  not  read  to  them  at  all,  and  that  they  knew  nothing  about 
their  contents.  They  also  swear  that  they  were  unable  to  read  the  re- 
lease, and  were  told  that  it  was  merely  an  agreement  to  pay  one-third  of 
the  costs  of  any  suit  which  their  father  might  bring  for  the  recovery  of 
their  land  and  Lloyd's  land. 

It  is  urged  by  defendants  in  error  that  this  release  is  a  defense  to  the 
relief  prayed  for  in  this  case.  It  cannot,  however,  be  allowed  to  have 
the  effect  claimed  for  it,  in  view  of  the  circumstances  under  which  it  was 
executed.  It  was  made  by  the  beneficiaries  in  a  trust  at  the  instance  of 
their  trustee.  In  the  matter  of  its  procurement,  Lloyd,  the  trustee,  was 
bound,  under  thjd  law,  to  act  with  the  utmost  fairness  towards  his  ig- 
norant and  inexperienced  brothers-in-law,  the  cestwia  que  trustent.  He 
should  have  put  them  in  possession  of  all  the  facts  .surrounding  the 
transaction  of  which  he  himself  had  knowledge.  He  should  have  re-- 
fraihed  frgm  bringing  to  bear  upon  them  any  undue  or  improper  influ- 
ence. 

"A  release  by  the  cestwia  que  trust  will  not  be  binding  unless  the  parties 
are  made  fully  acquainted  with  their  own  rights,  and  the  nature  and  full 
extent  of  the  liabilities  of  the  trustee.  Any  concealment,  misrepresenta- 
tion, or  other  fraudulent  conduct  will  vitiate  such  a  release."  Perry, 
Trusts,  §  923.     Therefore  a  full  statement  of  all  the  accounts  and  other 
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tnmsactioiiB  *  of  the  frustee  dbofuld  unquestionably  be  furnished  to  the 
cestvis  que  tnut^  together  with  all  the  information  requisite  for  explain- 
ing and  understanding  them.  ^^And  the  burden  is  on  the  trustee  to  vin- 
dicate the  bargain  or  gift  from  any  shadow  of  suspicion,  and  to  show 
that  it  was  perfectly  fair  and  reasonable  in  every  respect,  and  courts 
will  scrutinize  the  transaction  with  great  severity."  Perry,  Trusts,  §  428; 
Hill,  Trustees,  *581. 

An  application  of  these  principles  to  the  facts  as  disclosed  in  the  record 
will  show  that  Lloyd  failed  to  do  his  duty  as  the  holder  of  an  important 
trust.  He  kept  for  himself  80' acres  of  land  that  belonged  to  the  bene- 
ficiaries whom  he  represented.  He  induced  them  to  consent  to  his  re- 
tention of  their  property,  by  stating  to  them  that  all  their  own  claim  to 
it,  and  all  their  le^  rights  in  it,  had  been  ''wiped  out."  This  state- 
ment was  false.  The  grounds  which  he  urged  in  support  of  it,  and 
which  he  pressed  with  such  eagerness  as  to  make  them  bdieve  it,  were 
— first,  the  alleged  failure  of  their  father  to  aid  him  in  paying  the  Miller 
debt;  second,  the  large  expense  he  had  beesn  put  to  by  the  litigation 
brought  against  him  by  their  father;  third,  a  yet  unpaid  balance  upon 
the  Miller  debt,  which  it  was  difficult  for  him  to  discharge. 

The  contract,  as  set  out  in  the  old  answers,  and  as  stated  by  this  court 
in  Janes  v.  Miller j  supra^  did  not  requiro  John  H.  P.  Jones  to  contribute 
any  specified  amount  towards  the  payment  of  Mrs.  Miller's  debt.  He 
was  only  to  do  what  he  could  to  help  Uoyd  in  paying  it  off.  He  was 
unable  to  do  anjrthing  because  lioyd  refiised  to  give  him  a  home  and 
furnish  him  a  support,  in  accordance  with  the  original  agreement.  'The 
earnings,  which  might  have  gone  to  pay  the  Miller  mortgage,  he  was 
oblig^  to  use  in  procuring  for  himself  the  home  and  support  which  his 
sou-in-law  denied  to  him.  His  feilure  to  aid  in  paying  their  common 
debt  was  the  fault  of  Lloyd  himself.  Whatever  loss  Lloyd  may  have 
met  with  on  account  of  such  failure  was 'more  then  offset  by  the  amount 
which  he  was  enabled  to  save  by  n^lecting  bis  father-in-law's  support 
during  the  last  10  years  of  the  latter 's  life.  All  this  should  have  been 
explained  to  the  beneficiaries  in  this  trust,  when  they  were  told  that 
their  &ther  had  paid  nothing  on  the  Miller  debt,  and  that  for  this  reason 
they  should  release  Uoyd  from  his  obligations.  No  such  explanation 
was  given. 

As  to  the  expense  which  Lloyd  claims  to  have  been  put  to  by  reason 
of  litigation  instituted  against  him  by  his  father-in-law,  he  is  unable, 
5n  his  testimony,  to  figure  up  that  such  expense  amounted  to  more  than 
$285.  .  This  was  more  than  offset  by  the  amount  which  his  refusal  to 
famish  a  home,  as  he  agreed  to  do,  to  Ambrosine  Jones,  his  young 
Bister-in-law,  during  the  last  six  years  of  her  minority,  enabled  him  to 
save.  He  grossly  exaggerated  the  amount  of  this  expense  to  his  brothers- 
in-law  when  he  was  pleading  with  them  to  take  one  "80"  instead  of  two 
"80's."  He  failed  to  explain  to  them  the  damages  for  which  he  would 
have  been  justly  liable  if  he  had  been  called  to  account  for  his  violated 
agreement  in  reference  to  their  minor  sister. 

Again,  he  says  he  told  them  that  he  could  not  give  them  more  than 
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80  acres,  because  "  the  old  man  had  put  me  to  a  good  deal  of  expense,  and 
this  $1 ,000  was  back."  If,  at  that  time,  the  sum  of  $1 ,000  was  still  unpaid 
upon  the  claim  of  Mrs.  Miller, — which  does  not  appear  from  all  the  evi- 
dence to  have  been  at  all  probable,  or  ever  possible, — he  should  have  told 
plaintifJB  in  error,  in  connection  with  the  subject  of  such  unpaid  balance, 
that  the  Miller  debt  might  have  been  paid  years  before  that  time  if  he  had 
applied  the  rents  and  profits  of  the  farm  to  such  payment,  as  he  had 
agreed  to  do,  instead  of  using  them  to  make  outside  investments  for  him- 
self. To  claim  the  sympathies  of  his  brothers-in-law  on  account  of  an 
unpaid  indebtedness  which  would  not  have  existed  but  for  his  misuse 
of  funds,  accumulated  mainly  by  their  own  labors,  was  the  sheerest  hy- 
pocrisy. 

Moreover,  the  manner  in  which  Uoyd  obtained  this  release  subjects 
his  conduct  to  the  gravest  suspicions.  In  procuring  it  he  purposely 
sought  the  assistance  of  his  wife  and  his  lawyer.  The  plaintifis  in  error 
had  lived  with  their  elder  sister,  Mrs.  Lloyd,  for  many  years.  They 
lost  their  mother  in  1854;  and,  as  we  understand  it,  before  they  left 
Wales  their  native  country.  They  say,  and  Mrs.  Lloyd  says,  that  they 
looked  up  to  her  as  a  mother.  Oliver  says  that  he  had  such  implicit 
taith  in  his  sister  and  her  husband  that  he  believed  what  they  told  him 
about  his  rights  under  the  agreement.  When  the  statements  of  persons 
whose  relations  to  them  were  so  dose,  and  in  whom  they  had  so  much 
confidence,  were  backed  by  the  concurrence  of  a  shrewd  and  well-informed 
lawyer,  it  is  easy  to  see  what  impression  was  made  upon  the  minds  of 
these  ignorant  and  simple-hearted  youths. 

The  settlement  was  made  in  April,  1874,  and  &ia  suit  was  brought  in 
January,  1880.  It  is  said  the  delay  in  bringing  the  suit  amounts  to 
such  laches  as  ought  to  defeat  the  prayer  for  relief.  Under  ordinary 
circumstances,  a  delay  of  six  years  would  constitute  laches  in  such  a 
case  as  this.  But  the  proof  shdws  that  plaintiffs  in  error  did  not  discover 
the  real  facts,  nor  learn  of  the  fraud  that  had  been  practiced  upon  them, 
until  the  fall  of  1879.  No  laches  can  arise  from  delay  in  taking  steps 
to  undo  a  fraud  until  after  knowledge  of  the  fraud  has  been  acquired. 

The  decree  of  the  circuit  court  dismissing  the  bill  is  reversed,  with 
directions  to  that  court  to  enter  a  decree  requiring  defendants  in  error  to 
convey  the  S.  i  of  the  N.  W.  J,  above  described,  to  plaintiff  in  error 
Randolph  Jones,  subject,  however,  to  a  lien  thereon  in  favor  of  plaintiff 
in  error  Oliver  Jones  for  the  amount  paid  by  him  to  said  Randolph  upon 
the  mortgage  for  $1,000  executed  upon  the  N.  i  of  the  quarter  section, 
and  requiring  defendant  in  error  John  Lloyd  to  account  for  the  rents  and 
profits  of  said  S.  i  since  April  8,  1874,  and*if  the  said  S.  i  has  been 
sold,  then  requiring  said  Uoyd  to  account  for  the  value  thereof  on  April 
Zj  1874,  and  interest  at  6  per  cent.  per. annum  on  the  amount  of  saoh 
value. 

SooiT  and  Sheldon,  JJ.,  dissent  from  this  opinioxu 
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(U8  ni.  85)  ' 

Gage  and  others  v.  Bjod  and  others 

(Supreme  Oouri  of  imnais.    May  15, 1886.) 

1.  Taxation— Tax  Dbbd— Notice  to  Rsdbbh— Pbbsonai«  Sbbvicb  of,  Nbcbs- 

8ART. 

Under  section  216  of  the  revenue  act,  (2  Starr  &*  0.  Bt.  c,  120,  par.  218,)  and 
section  5  of  article  9  of  the  constitution  of  1870,  (1  Starr  &  C.  St.  148.)  a  pur- 
chaser at  a  tax  sale  must  make  personal  service  of  the  notice  to  redeem  on  the 
persons  in  possession  of  the  property.  A  leaving  of  a  copy  with  a  business 
partner  of  such  a  person  is  not  sufficient. 
8.  Sahb— Deed  to  bb  Taken  and  Recorded  within  Tear,  or  Sale  Void. 

Under  section  225  of  the  revenue  act  (2  Starr  &  0,  St.  c.  120.  par.  227)  a  tax 
deed  must  be  taken  out  and  recorded  by  the  purchaser  within  one  year  after 
the  expiration  of  the  time  for  redemption,  or  the  sale  will  be  void.  The  ex- 
cuse for  not  complying  herewith  in  this  case,  viz.,  the  mistake  of  the  clerk 
in  issuing  a  deed  to  the  wrong  party,  which  deed  was  assigned  to  the  pur- 
chaser, thereby  showing  that  he  had  notice  in  ample  time,  is  held  not  suffl- 
dent. 

Appeal  from  Cook. 

A,  N,  Oage,  for  appellants. 

James  R,  Marin  and  Josiah  H,  BisseU,  for  appellees. 

ScHOLFiELD,  J.  This  case  was  before  this  court  in  Oage  v,  Reidy  104 
III.  509,  where  a  full  statement  of  the  case,  as  then  presented,  will  be 
found-  After  the  case  was  remanded,  pursuant  to  the  judgment  of  this 
court  as  then  rendered,  the  bill  was  amended  in  the  respects  then  held 
defective,  and  the  circuit  court,  on  the  hearing,  thereafter  decreed  that 
the  three  tax  deeds  in  the  amended  bill  described, — namely,  one  to 
Portia  Gage,  dated  February  27,  A.  D.  1872;  one  to  Asahel  Gage,  dated 
August  30,  A.  D.  1872;  and  one  to  Asahel  Gage,  dated  January  16,  A. 
D.  1884, — be  canceled  and  set  aside  as  colorable  and  voidable,  upon 
the  complainants  paying  to  the  holders  of  such  deeds  certain  amounts 
which  the  decree  finds  and  recites  to  be  due  to  them  on  account  of  taxes, 
penalties,  interest,  and  costs,  etc.  And  the  decree  afterwards  contains 
this  clause  also: 

"And  in  case  the  said  complainants,  or  either  parties  to  this  suit,  shall  not 
comply  with  the  order  herein  in  this  regard,  then,  in  that  case,  the  said  sums 
of  money  so  found  to  be  due  to  the  said  defendant,  as  aforesaid,  shall  be,  and 
it  is  hereby  declared  and  decreed  to  be,  an  equitable  lien  upon  the  whole  of 
said  premises  for  the  amounts  thereof,  respectively,  with  interest  thereon  at 
the  rate  of  six  per  cent,  per  annum  from  the  date  of  this  decree." 

The  respects  wherein  it  is  argued  that  the  circuit  court  erred  are:  (1) 
In  holding  the  titles  of  appellants  colorable  and  voidable;  (2)  in  hold- 
ing that  appellees  have  a  sufficient  interest  to  warrant  a  decree  in  their 
favor;  (3)  in  adding  the  clause  to  the  decree  as  just  recited. 

It  will  be  convenient  to  consider  these  points  in  the  order  stated. 

1.  It  is  provided  in  section  5  of  article  9  of  our  constitution  that,  in 
case  of  sales  for  taxes,  occupants  shall  in  all  cases  be  served  with  per- 
sonal  notice  before  the  time  of  redemption  expires.  And  section  216  of 
the  revenue  act,  in  force  July  1,  1874,  provides: 

^  '* Hereafter  no  purchaser,  or  assignee  of  such  purchaser,  of  any  land,  town, 
or  city  lot,  at  any  sale  of  lands  or  lots  for  taxes  or  special  assessments  dae» 
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either  to  tlie  state,  or  any  county  or  incorporated  town  or  city  within  the  same, 
or  at  any  sale  for  taxes  or  levies  authorized  by  the  laws  ot  this  state,  shall  be 
entitled  to  a  deed  for  the  lands  or  lots  so  purchased  until  the  following  con- 
ditions have  been  complied  with,  to-wit:  Such  purchaser  or  assignee  shall 
serve,  or  cause  to  "be  served,  a  written  or  printed,  or  partly  written  and 
printed,  notice  of  such  purchase  on  every  person  in  actual  possession  or  oc- 
cupancy of  such  land  or  lot,  and  also  the  person  in  whose  name  the  same  was 
taxed  or  specially  assessed,  if  upon  diligent  inquiry  he  can  be  found  in  the 
county.    *    ♦•   *" 

The  tax  deed  to  Portia  Gage  is  under  a  sale  made  in  A.  D.  1869,  for 
the  taxes  due  for  the  year  A.  D.  1868.  The  property  was  then  owned 
by  and  assessed  in  the  name  of  Reid  &  Sherwin,  a  firm  composed  of  John 
Reid  and  Joseph  Sherwin.  Cecilia  Reid  testified  that  her  father,  James 
Sherwin,  and  her  mother,  Mary  Sherwin,  resided  on  this  property  con- 
tinuously for  a  period  of  25  years,  up  to  and  next  preceding  the  death 
of  her  father,  which  occurred  in  August,  1879.  They  were  in  posses- 
sion in  1868,  and  never  left  there.  No  one  contested  this  testimony. 
The  only  evidence  of  the  service  of  notice  prior  to  the  making  of  this 
deed  is  in  the  affidavit  of  U.  George  Taylor,  who  testifies  that  he  served 
a  notice  on  Reid  &  Sherwin  on  the  first  day  of  April,  A.  D.  1871,  by 
handing  the  same  to  Joseph  Sherwin,  one  of  the  firm,  etc.  This  was 
not  even  good  service  as  to  Reid.  And  there  can  be  no  pretense  that  it 
was  any  service  as  to  James  Sherwin  and  Mary  Sherwin.  The  deed  to 
Portia  Gage,  therefore,  was  clearly  made  in  violation  of  the  constitution 
and  the  statute,  and  was  colorable  only  and  therefore  voidable.  The  tax 
deed  to  Asahel  Gage,  dated  August  30,  A.  D.  1878,  isunder  a  sale  made 
in  A.  D.  1875,  for  the  taxes  due  in  A.  1).  1874.  The  record  shows  that 
John  Reid  died  intestate  on  the  ninth  day  of  May,  A.  D.  1873,  seized 
in  fee  of  the  undivided  half  of  the  property,  leaving  surviving  him  Ce- 
cilia Reid,  his  widow,  and  Joseph  J.  Reid  and  Annie  M.  Reid,  his  chil- 
dren and  only  heirs  at  law;  and  that  Cecilia  Reid,  Joseph  J.  Reid,  and 
Annie  M.  Reid  resided  together  in  a  house  upon  this  property,  and  were 
in  the  actual  occupancy  of  the  property  from  the  time  the  sale  was  made 
until  the  deed  was  made.  The  only  evidence  of  the  service  of  notice 
prior  to  the  making  of  this  deed  is  in  affidavits  showing  service  of  such 
notice  upon  Mary  Sherwin,  James  Sherwin,  D.  O.  Hara,  Joseph  Sher- 
win, and  Asahel  Gage.  There  is  no  evidence  of  service  of  notice  upon 
Cecilia  Reid,  Annie  M.  Reid,  or  Joseph  J.  Reid,  nor  upon  John  J.  Har- 
ley,  one  of  the  persons  in  whose  name  the  property  was  assessed.  This 
deed,  therefore,  was  also  made  in  violation  of  the  constitution  and  of  the 
statute,  and  was  colorable  and  voidable.  The  tax  deed  to  Asahel  Gage, 
dated  January  16,  A.  D.  1884,  is  under  a  sale  made  on  the  eleventh  of 
October,  A.  D.  1878,  a  littie  more  than  five  years  and  three  months  in- 
tervening. It  was  then,  and  still  is,  provided  by  section  226  of  the  rev- 
enue act,  in  force  July  1,  1874,  (Rev.  St.  1874,  p.  895:) 

"Unless  the  holder  of  the  certificate  for  real  estate  purchased  at  any  tax 
sale  under  this  act  takes  out  the  deed  as  entitled  by  law,  and  files  the  same  for 
record  within  one  year  from  and  after  the  time  for  redemption  expires,  the 
aaid  certificate  or  deed,  and  the  sale  on  which  it  is  based,  shall,  from  and  after 
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the  expiration  of  such  one  year,  be  absolutely  null.  If  the  holder  of  such  cer- 
tificate shall  be  prevented  from  obtaining  such  deed  by  injunction  or  order  of 
any  court*  or  by  the  refusal  of  the  clerk  to  execute  the  same,  the  time  he  is 
so  prevented  shall  be  excluded  from  the  computation  of  such  time.    *    *   *" 

The  excuse  for  non-compliance  with  this  sectioQ  is  that  the  clerk,  by 
mistake,  made  a  deed,  in  apt  time,  to  one  Henry  H.  Gage,  and  that  this 
deed  was  made  to  correct  that  mistake.  The  evidence  shows  that  the 
certificate  upon  which  the  deed  to  Henry  H.  Gage  was  made,  was  for- 
mally assigned  in  blank  by  Asahel  Gage;  that  the  deed  was  made  upon 
the  application  of  Henry  H.  Gage;  and  the  evidence  &ils  to  show  that 
the  clerk  made  any  mistake  in  making  the  deed  to  Henry  H.  Gage.  But 
if  there  was  a  mistake  made  by  the  clerk,  Gage  had  notice  of  it  upon  re- 
ceipt of  the  deed,  and  in  ample  time  to  have  the  mistake  corrected  within 
the  year.  There  is  no  pretense  that  Gage  was  prevented  from  obtaining 
his  deed  within  the  year  by  the  refusal  of  the  derk,  either  actually  or 
constructively,  and  we  are  not  authorized  to  extend  the  exceptions  to 
others  than  those  enumerated  in  the  section.  It  follows  that  we  entirely 
ooncur  with  the  ruling  of  the  circuit  oourt  in  regard  to  the  tax  deeds. 
Other  objections  than  those  we  have  considered  were  urged  to  these  deeds; 
but,  as  to  them,  we  eicpress  no  opinion,  deeming  it  unnecessary  to  do  so. 

2.  It  is  claimed ,  under  this  point,  that  the  evidence  shows  that  the  title 
of  the  complainants  has  passed  to  Gage,  by  virtue  of  a  sheriff's  sale  and 
deed,  since  the  suit  has  li^n  pending.  Nothing  of  this  kind  is  disclosed 
by  the  pleadings,  and  the  evidence  is  pertinent  to  no  issue  under  the 
pleadings.  If  it  was  desired  to  avail  of  this  defense,  it  should  have  been 
brought  forward  by  plea. 

3.  It  is  enough  to  say  that  the  clause  in  the  decree  objected  to,  does 
appellant  no  harm.  It  gives  him  an  additional  security  for  the  payment 
of  the  amount  due  him.  If  the  other  side  do  not  object  to  this, — and 
they  have  urged  no  objection  here, — ^he  cannot  do  so.  No  rule  is  better 
established  than  that  a  party  cannot  assign  for  error  that  which  does  him 
no  injury. 

The  decree  is  affirmed. 


(U7  ni.  26) 

Anderson  v,  Chicago,  B.  &  Q.  R.  Co. 
(Buprems  Owuri  af  WinoU,    May  16, 1886.) 

TAXATTON—RAniWAT  BrTOOB  TAXABLE  AS  TrACK, 

The  railway  bridge  of  the  appellee  across  the  Mississippi,  from  Henderson 
county  to  Burlington,  built  by  it,  and  used  solely  as  a  part  of  its  track,  is,  so 
far  as  it  is  within  the  jarisdiction  of  Illinois,  assessable  as  ''railroad  track" 
_  by  the  state  board  of  eqnalization,  and  is  not  assessable  by  the  township  or 
county  assessors.  2  Starr  &  C.  St.  c.  120,  pars.  42, 110.  This  is  not  changed 
by  the  act  of  1878,  (Id.  par.  299  ei  %eq.,)  on  bridges  on  border  of  state,  provid- 
ing that  they  be  assessed  as  real  estate.  That  act  applies  to  bridges  owned 
by  bridge  companies. 

Appeal  from  Henderson. 

Sheldon,  J.     The  bill  in  equity  in  this  case  was  filed  by  the  Chicago, 
Burlington  &  Quincy  Railroad  Company  against  the  collector  of  taxes  of 
v.7N.E.no.2 — 9 
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Henderson  county,  Illinois,  to  enjoin  him  from  proceeding  to  collect, 
through  judgment  and  sale,  taxes  assessed  for  the  years  from  1870  to 
1884,  both  inclusive,  upon  the  east  half  of  a  bridge  over  the  Mississippi 
river  opposite  Burlington,  Iowa.  The  circuit  court  decreed  the  rdief 
prayed,  And  the  defendant  appealed. 

The  single  question  i&,  had  the  assessor  of  Henderson  county,  Illinois, 
in  which  the  east  end  of  the  bridge  is  located,  the  right  to  assess  theone- 
half  of  the  bridge,  or  was  it  assessable  only  by  the  state  board  of  equal- 
ization as  part  of  the  main  track  of  the  railroad  of  complainant? 

It  appears  that  in  1867-t68  the  Chicago,  Burlington  &  Quincy  Rail- 
road Company  erected,  with  its  own  money,  the  structure  in  question, 
known  as  the  "Burlington  Bridge,"  across  the  Mississippi  river  from  a 
point  in  Henderson  county,  Illinois,  to  a  point  in  Burlingtofi,  Iowa,  and 
was  then,  and  has  been  ever  since,  the  sole  owner  thereof,  and  that  the 
bridge  is  used  exclusively  as  a  railroad  track, — the  total  length  of  the 
bridge  being  2,237  feet;  that  the  railroad  company  had  in  each  year 
from  the  erection  of  the  bridge  reported  1,119  feet  (or  the  part  thereof 
within  the  iboundary  of  Illinois)  as  part  of  its  main  track,  and  the  same 
had  been  duly  assessed  and  taxes  paid  thereon  as  main  track,  and  that 
the  county  of  Henderson  had  annually  received  its  due  proportion 
thereof. 

In  rdation  to  taxation  of  the  realty  of  railroads,  the  general  revenue 
law  of  1872  (Rev.  St.  1874,  c.  120,  §  42)  provides: 

"Such  riglit  of  way,  including  the  superstructtires  of  main,  side,  or  sec- 
ond tracls  or  turn-outs,  and  the  station  and  improvements  of  the  railroad 
company  on  such  right  of  way,  shall  be  held  to  be  real  estate  for  the  pur- 
poses of  taxation,  and  denominated  *  railroad  track,' and  shall  be  so  listed  and 
valued."   . 

By  section  43  the  value  of  the  "railrqad  track''  shall  be  listed  and 
taxed  in  the  several  counties,  towns,  villages,  districts,  and  cities  in  the 
proportion  that  the  length  of  the  main  track  in  such  county,  town,  vil-r 
lage,  district,  or  city  bears  to  the  whole  length  of  the  road  in  this  state, 
except  the  value  of  the  side  or  second  track,  and  all  turn-outs,  and  all 
station  houses,  depots,  machine  shops,  or  other  buildings  belonging  to 
the  road,  which  shall  be  taxed  in  the  county,  town,  village,  district,  or 
city  in  which  the  same  are  located.  The  provision  of  section  109  ia 
that  the  state  board  of  equalization  shall  assess  the  railroad  property  dd^ 
nominated  in  the  act  as  railroad  track. 

The  bridge  in  question  was  constructed  and  used  by  the  railroad  com- 
pany as  a  part  of  its  continuous  line  of  railroad,  and  we  can  have  no  , 
doubt  thai,  under  the  general  revenue  law,  it  comes  within  the  denom- 
ination of  railroad  track,  and  is  to  be  assessed  by  the  state  board  of 
equalization.  But,  though  this  might  have  been  the  case  until  1873,  it 
is  contended  that  since  the  passage  of  the  act  approved  May  1,  1873, 
(Laws  1873,  p.  37,)  the  right  to  assess  has  been  in  the  local  assessor. 
That  act  provides  "1;hat  all  bridge  structures  across  any.nayigable  streams 
forming  the,  boundary  line  between  the  st^te  of  Illinoisi  and  any  other 
state  shall  be  assessed  by  the  township  or  other  assessor  in  the  county  or 
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township  where  the  same  is  located,  as  real  estate."  Stress  is  laipl  uppu 
the  word  "all," — ^''all  bridge  structures;"  that  this  must  include  the  bridge 
in  question;  that  it  is  not  allowable  to  interpret  what  has  no  need 
of  interpretation.  It  must  be  admitted  that  this  bridge  comes  within 
the  letter  of  the  statute,  but  it  is  not  within  its  meaning.  A  thing  which 
is  within  the  letter  of  the  statute  is  not  within  the  statute  unless  it  be 
within  the  intention  of  the  makers.  4  Bac.  Abr.  "  Statutes,"  4^8,  (45.) 
In  determining  the  meaning  of  a  statute  we  are  not  confined  to  its  words, 
but  may  regard  its  purpose, — consider  it  in  connection  with  other  statutes 
in  pari  Truiteria^  and  in  view  of  the  condition  existing.  It  appears  in 
the  case  that  there  were  in  1873  eight  bridges  spanning  the  Mississippi 
river,  all  of  which,  except  the  one  in  question  and  that  at  Rock  Is- 
land, were  erected  by  bridge  companies,  and  have  ever  since  been, 
respectively,  the  property  of  such  bridge  companies,  and  not  the  prop- 
erty of  any  railroad  company.  Such  bridges  of  bridge  comp5anies  had 
been  regarded  as  personal  property,  and  as  not  liable  to  be  sold  for 
delinquent  taxes  so  as  to  convey  a  good  title  thereto;  and  to  meet  a 
necessity  in  that  respect  the  statute  was  passed,  and  for  no  other  pur- 
pose. The  act  was  before  this  court  for  consideration  in  Qwincy  Bridge 
Co.  V.  Adams  Co.,  88  111.  620,  where  we  placed  this  construction  upon 
it.     We  then  said  of  it:  '  ,  _'•  ^ 

"The  act  applies  solely  to  bridge  structures;  and  capital  stock  is  not  men- 
tioned in  it.  The  sole  object,  as  appears  from  its  various  clauses,  especially 
the  emergency  clause,  was  to  declare  such  structures  real  estate;  they  hav- 
ing before  that  time  been  regarded  as  personal  property.  ♦  ♦  *  The 
pmerRency  clause  in  the  act  of  1873  conclusively  determines  the  purpose  for 
which  the  act  was  passed:  « Whereas,  by  existing  laws,  such  bndge  struc- 
tures cannot  be  sold  for  delinquent  taxes,  so  as  to  convey  a  good  title  thereto, 
therefore  an  emergency/  etc*' 

It  was  not  the  purpose  of  the  act  tci  change  the  method  of  taxing  rail- 
road property,  or  the  mode  of  assessing  it:  it  was  of  the  system  of  taxa- 
tion of  railroad  property,  to  distribute  the  tax  upon  the  main  track  of 
railroad,  among  all  the  counties  in  the  state  through  which  the  road 
runs,  by  a  certain  rule  of  proportion.  The  assessment  or  taxation  of 
railroad  property  as  such,  was  not  in  the  mind  of  the  legislature;  and, 
there  being  no  intention  to  make  any  change  in  the  system  of  the  taxa- 
tion of  railroad  property,  we  must  hold  that  no  change  therein  as  to  the 
mode  of  assessment  and  taxation  of  the  main  track  of  railroad  was  ef- 
fected by  the  act;  that,  broad  as  are  its  terms, — "all  bridge  structures," — 
it  did  not  include  the  bridge  in  question,  it  being  railroad  track.  As 
such,  it  was  alone  assessable  by  the  state  board  of  equalization^  and  the 
assessment  of  it  by  the-local  assessor  was  without  warrant  of  law. 

Attempt  was  made  to  show  that  the  company  had  exercised  powers 
not  granted  to  it  in  building  the  bridge,  in  fixing  the  terminus  of  its 
road  on  the  Mississippi  river,  and  in  changing  the  location  of  the  road 
after  having  once  exercised  the  power  to  locate, — all  which  was  without 
pertinence  in  this  co^ateral  proceeding.  The  bridge  had  been  bi\ilt,  and 
was  in  fact  a  part  of  the  main  track  of  the  railroad;  it  was  assessed  and 
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taxed  as  railroad  property;  and  that  there  may  have  been  the  exceeding 
of  chartered  powers  in  the  building  is  imnaaterial  upon  this  inquiry  of 
which  was  the  proper  authority  to  assess  the  bridge. 
The  decree  must  be  aflSrmed. 


(117  111.  79) 

McMillan  and  others  t;.  McC3ormick,  Jn 

(Supreme  Court  of  KUnoie,    May  15, 188«.) 

Statutb  of  Limitations — Mortgage— Forbclosxtre — Btatutb  PROSPEcnvE 
Only. 

Section  11  of  the  statute  of  limitations  (2  Starr  &  C.  St.  6.88,  par.  11)  is  pro- 
spective only  in  its  operation.  It  does  not  apply  to  mortgages  previously  ex- 
ecuted^and  delivered. 

Appeal  from  First  district. 

ScHOLPiELD,  J.  Henry  H.  Walker  executed  a  mortgage,  with  a 
power  of  sale,  on  the  eighteenth  day  of  November,  A.  D.  1868,  to  Ger- 
hard Foreman,  to  secure  the  payment  of  a  promissory  note  for  $2,000, 
with  interest  at  the  rate  of  7  per  cent,  per  annum,  piayable  two  years 
after  that  date.  Appellant  Thomson  purchased  a  part  of  the  land  in- 
cluded in  the  mortgage  at  a  sheriff's  sale,  under  a  judgment  rendered  on 
the  fourteenth  day  of  September,  A.  D.  1874,  and  appellant  McMillan 
purchased  another  part  of  the  land  included  in  the  mortgage  at  a  sheriff's 
sale  under  a  judgment  rendered  in  July,  A.  D,  1875.  On  the  third  day 
of  October,  A.  D.  1884,  the  trustee  advertised  that  the  land  would  be 
sold  on  the  eighth  day  of  November,  A.  D.  1884,  pursuant  to  the  power 
in  the  mortgage,  for  the  payment  of  the  indebtedness  thereby  secured. 
This  bill  was  filed  on  the  last-named  day  to  enjoin  that  sale. 

The  principal  ground  relied  on  is  that  the  time  when  the  sale  is  ad- 
vertised to  be  made  is  more  than  10  years  after  the  right  to  make  the 
sale  accrued;  and  that  the  sale  is  therefore  barred  by  the  eleventh  section 
of  the  act  in  regard  to  limitations  in  force  July  1,  A.  D.  1872.  That 
section  is:  "No  person  shall  commence  an  action  or  make  a  sale  to  fore- 
close any  mortgage,  or  deed  of  trust  in  the  nature  of  a  mortgage,  unless 
within  ten  years  after  the  right  of  action  or  right  to  make  such  sale  ac- 
crued.'* Section  24  of  the  same  act,  however,  after  repealing  the  several 
acts  in  regard  to  limitations  previously  in  force,  concludes  thus:  "But 
this  section  shall  not  be  construed  so  as  to  affect  any  rights  or  liabilities, 
or  any  cause  of  action,  that  may  have  accrued  before  this  act  shall  take 
effect."  2  Gross,  St.  1873,  pp.  258,  259.  In  the  Revision  of  1874 
this  section  is  omitted,  and  in  chapter  131,  §  5,  the  former  statutes  of 
limitations  are  repealed,  with  this  saving  clause:  "When  any  limitation 
law  has  been  revised  by  this  or  the  twenty-seventh  general  assembly, 
and  the  former  limitation  law  repealed,  such  repeal  shall  not  be  construed 
so  as  to  stop  the  running  of  any  statute;  but  the  time  shall  be  construed 
as  if  such  repeal  had  not  been  made." 

In  Dkhm.  v.  Chicago,  B.  <fe  Q.  jR.  Co.,  77  111.  331,  we  held  that  the 
above  words,  "this  section,"  should  be  construed  to  mean  "this  act,"  so 
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that  thtf  section  would  read:  "But  this  act  shall  not  be  construed  so  as 
to  aflfect  any  rights  or  liabilities,"  etc.  In  Mecms  v.  Harrison^  114  HI. 
248,  S.  C.  2  N.  E.  Rep.  64,  we  held  that  a  promissory  note  executed  on 
January  26,  A.  D.  1872,  payable  two  years  after  date,  was  not,  on  the 
fifteenth  day  of  October,  A.  D.  1884,  when  suit  was  brought,  barred  by 
the  sixteenth  section  of  this  act,  which  requires  that  actions  on  promis- 
sory notes  shall  be  commenced  within  10  years  next  after  the  cause  of 
ttction  accrued;  bat  that  the  case  was  governed  by  the  act  of  the  fifth  of 
November,  A.  D.  1849,  which  was  in  force  when  the  note  was  executed. 
It  was,  among  other  things,  then  said,  after  construing  the  saving  clause 
to  the  effect  that  it  extended  to  notes  that  had  been  executed,  but  which 
were  not  yet  due  when  the  act  took  effect: 

''This  construction  is  in  accord  with  the  general  rule  that  a  statute  is  tQ 
operate  in/uturo  only,  and  it  is  not  to  be  construed  to  affect  past  transac- 
tions; and  that,  if  it  is  left  doubtful  what  was  the  real  design  as  to  its  hav«- 
ing  a  prospective  or  retroactive  effect,  the  statute  must  be  so  construed  as  to 
have  a  prospective  effect  only.  Thompson  v.  Alexandert  11  111.  55;  Dobbins 
v.  National  Bank,  112  lU.  553." 

It  is  conceded  that  that  ease  would  be  conclusive  of  the  question  of 
limitation  here  had  mortgages  been  specifically  named  in  any  preceding 
limitation  act;  but  it  is  contended  they  are  not  so  named,  and  therefore  the 
case  is  governed  by  Hyman  v.  Bayne^  83  111.  256,  and  Oridley  v.  Barnes j 
103  El.  216,  where  it  was  held  that  the  construction  given  in  Dickson 
V.  Chicago^  B,  &  Q.  R,  Ob.,  supra^  to  the  saving  clause  of  section  24,  was 
applicable  only  to  cases  included  in  previous  limitation  acts;  but  that  it 
did  not  apply  to  cases  not  included  in  such  acts,  and  therefore,  as  to 
such  cases,  the  periods  of  limitation  specified  in  the  act  in  force  July  1, 
1872,  must  be  applied. 

It  is  true,  the  words  "mortgages  and  deeds  of  trust"  do  not  occur  in 
any  act  of  limitation  previous  to  that  in  force  July  1,  1872;  but  this 
court  has  held  that  such  instruments  were  barred  by  limitation  laws 
previously  to  the  act  on  that  subject,  adopted  in  1849,  and  by  that  act, 
since  its  adoption,  both  in  proceedings  in  equity  and  in  actions  at  law. 
Where  there  is  a  covenant  in  the  mortgage  or  deed  of  trust  for  the  pay- 
ment of  the  debt,  which  is,  perhaps,  rarely  the  case,  it  can  need  no 
argument  to  show  that  the  instrument  would  in  nowise,  so  far  as  affects 
this  question,  be  different  fi'om  any  other  specialty  for  the  payment  of 
money,  and  therefore  the  statute  of  limitations^  applicable  to  instruments 
of  that  character  in  general,  would  be  applicable  to  it.  But  as  to  mort- 
gages or  deeds  of  trust  which  are  not  given  as  being  themselves  obliga- 
tions for  the  payment  of  debts,  but  simply  as  pledging  property  for  fiie 
payment  of  debts  evidenced  in  some  other  way,  a  different  question  is 
presented. 

In  Harris  v.  M2k,  28  HI.  44,  it  was  held,  in  a  proceeding  to  foredoee 
a  mortgage,  that,  where  the  note  for  the  security  of  which  the  mortgage 
was  given  is  barred  by  the  statute  of  limitations,  so  that  there  could  be 
no  recovery  thereon  in  an  action  at  law,  the  right  to  foreclose  is  also 
barred;  and  this  was  said  to  be  because  it  is  held  that  the  debt  is  the 
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principal  thing,  and  the  mortgage  is  but  the  incident;  the  consideration 
which  supports  the  note  supports  the  mortgage;  an  assignment  of  the 
note  operates,  ipso  facto y  to  transfer  the  mortgage;  and  a  payment,  re^ 
lease,  or  other  discharge  of  a  note  satisfies  and  releases  the  mortgage. 

In  Pollock  V.  Maiaan,  41  HI.  516,  ejectment  was  brought  by  a  grantee 
of  the  mortgagee  against  the  heirs  at  law  of  the  mortgagor,  and  it  was 
there  held  that,  the  debt  secured  by  the  mortgage  being  barred,  there 
could  be  no  recovery.     The  court,  among  other  things,  said: 

"The  notes  were  barred  by  the  statute  at  the  expiration  of  sixteen  years 
after  their  maturity;  and,  the  bar  to  the  debt  having  become  complete,  plain- 
tiff in  error  had  a  right  to  interpose  that  bar  to  prevent  a  recovery  in  eject- 
ment." 

Of  course,  the  ejectment  was  not  a  suit  for  foreclosure,  but  it  was  a 
l^al  mode  of  enforcing  rights  of  the  mortgagee  under  the  mortgage;  and, 
if  the  mortgage  was  not  barred  at  law,  the  mortgagee  was  entitled  to  re- 
cover. The  case  shows  that  the  statute  of  limitations  of  16  years  was 
held  a  good  defense,  in  an  action  at  law,  on  a  mortgage  given  to  secure 
the  payment  of  a  promissory  note. 

In  Medley  v.  EUiotty  62  111.  533,  the  above  cases  were  cited  with  ap- 
proval; and,  in  discussing  what  period  of  limitation  applied  in  that 
case,  it  was  said,  after  quoting  from  Chancellor  Kent's  opinion  in  Jdck- 
Bon  V.  WiUardy  4  Johns.  40,  that  "until  foreclosure,  or  at  least  until  pos- 
session taken,  the  mortgage  remains  in  the  light  of  a  chose  in  action.  It 
is  but  an  incident  attached  to  the  debt,  and,  in  reason  and  propriety,  it 
cannot  and  ought  not  to  be  detached  from  its  principal.  The  mortgage 
interest,  as  distinct  from  the  debt,  is  not  a  fit  subject  of  assignment.  It 
has  no  determinate  value.  If  it  should  be  assigned,  the  assignee  must 
hold  the  interest  at  the  will  and  disposal  of  the  creditor  who  holds  the 
bond."  It  was  added:  "It  naturally  follows  that  the  statute  of  limita- 
tions which  bars  the  debt,  the  principal,  can  alone  bar  the  mortgage, 
the  incident." 

Emory  v.  Keighan^  88  111.  482,  and  the  same  case  again  in  94  111.  482, 
was  ejectment,  and  follows  Pollock  v.  Maiaon,  supra. 

Other  cases  of  like  character  might  be  referred  to,  but  it  is  unneces- 
sary. This  is. sufficient  to  show  that,  before  the  enactment  of  the  sec- 
tion under  consideration,  it  was  the  settled  law  of  this  state  that  mort- 
gages were  within  the  statute  of  limitations  and  barred  thereby.  The 
ruling  assumed  that  it  is  not  necessary  that  the  word  "mortgage"  or 
"deed  of  trust"  shall  be  expressed  in  the  statute;  that  when  the  princi- 
pal thing  is  named,  that  which  is  incident  to  it  is  necessarily  implied; 
and  that,  inasmuch  as  the  mortgage  or  deed  of  trust  is  but  an  incident 
to  the  debt,  and  can  have  no  existence  as  an  obligation  or  conveyance 
independently  of  the  debt,  or,  in  other  words,  that  as  it  is  merely  an  aid 
or  instrumentality  in  the  collection  of  the  debt,  any  proceeding  through 
or  by  means  of  it  is  just  as  much  intended  by  the  statute  as  actions  of 
'debt,  covenant,  or  assicmpsit.  And  hence,  when  it  was  enacted  the  debt 
was  barred  in  16  years,  it  was  meant  and  intended  the  mortgage  or  deed  of 
M trust  securing  it  was  also,  by  the  same  words,  barred  in  16  years.     In 
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naming  the  principal  thing,  its  incident  is  included.  We  feel  con- 
strained, therefore,  to  hold  that  the  case  is  not  analogous  to  Hyman  v. 
Bayne  and  Gridley  v.  Barnes,  mpra,  and  that  in  principle  it  is  not  distin- 
guishable from  Means  v.  Harrison,  supra. 

There  is  an  ali^ation  in  the  bill  "that  a  large  and  valuable  portion  of 
the  lands  conveyed  by  said  trust  deed,  other  than  the  lands  of  the  com- 
plainants, has  been  released  by  said  trustee."  When  this  was  done,  is  not 
allied.  If  it  was  done  before  the  rights  of  complainants  attached,  it  is 
plain  that  it  does  not  concern  them.  If  it  was  done  since  their  rights 
attached,  but  without  actual  notice  of  them,  they  are  not  entitled  to 
complain.  Iglehart  v.  Orane,  42  111.  261.  It  was  incumbent  on  the 
complainants  to  affirmatively  allege  a  state  of  case  entitling  them  to  re- 
Uef . 

We  perceive  no  cause  to  disturb  the  judgment  of  the  appellate  court. 
It  is  affirmed. 


017  ni,  i5« 

WiNSLOw  V.  People,  for  Use,  etc. 
(Supreme  Oourt  of  IlUnau,    May  15, 1886.)  *        ^ 

1.  GXTABDIAir  AKD  WaBD—BoIVD— SEVERAL  WAIU)e— ONB  BOND— BoND  WOT  AF- 

FECTED BY  Death  of  One.  i 

Where  one  person  has  been  appointed  guardian  for  several  persons,  he 
mav  give  one  bond  for  tbe  discharge  of  bis  duties  as  guardian  of  them  all; 
and  any  person  entitled  to  recover  may  maintain  suit  in  the  name  of  tbe  peo- 
ple on  sucb  bond.  1  Starr  &  C.  St.  e.  64,  pars.  10»  11.  The  death  of  one  of 
the  several  wards  in  sucb  a  case  will  not  affect  tbe  bond. 

2.  Same  — Suit  on  —  Establishment  of  Dbtastatit  not  a  Condition  Pbb- 

CEDBNT.  •:: 

It  is  not  necessary  to  tbe  maintenance  of  a  suit  on  a  guardian's  bond  tbat  a 
deeasiavU  be  first  establisbed.    1  Starr  &  C.  St.  e.  103,  par.  18. 
8.  Same— Gbanob  of  Law— No  Vested  Right  m  Law  Existing  at  Date  of 
Bond. 

A  guardian  and  bis  bondsmen  bave  no  vested  rigbt  in  tbe  state  of  law  ex- 
isting at  tbe  date  of  tbe  bond.    A  new  rule  of  law  affecting  tbe  remedy  on 
sucb  bonds  will  apply  to  bonds  existing  at  tbe  date  of  its  passage. 
4.  Samb— Guardian  Violating  Duty  as  to  Ward's  Estatb  Chargbablb  with 
Interest. 

A  guardian  wbo  refuses  to  render  an  account  wben  ordered  so  to  do  by  the 
court,  and  wbo  invests  bis  ward's  estate  witbout  leave  of  court,  is  chargea- 
ble witb  interest. 
6.  Damages— Judgment  in  Excess  of  Ad  Damnum— Bebcittitur  Curbs  Error. 

Wbere  a  judgment  is  inadvertently  rendered  in  excess  of  tbe  ad  damnum, 
tbe  error  will  be  cured  by  a  remittitur  of  tbe  excess. 

Appeal  from  First  district. 

Magruder,  J.  This  is  an  action  of  debt  brought  by  the  people  of 
the  state  of  Illinois,  for  the  use  of  Ida  G.  Walrath,  against  Cbauncey  T. 
Bowen,  George  S.  Bowen,  and  Almerin  H.  Winslow,  upon  a  guardian's 
bond  dated  December  10,  1867,  and  executed  by  Cbauncey  T.  Bowen 
as  guardian  of  Ida  G.  Walrath,  May  N.  Walrath,  and  Daniel  E.  Wal- 
rath,  and  by  George  S.  Bowen  and  Almerin  H.  Winslow  as  sureties 
thereon.  The  bond  was  approved  by  the  county  court  of  Cook  county 
on  the  day  of  its  date.     George  S.  Bowen  filed  a  plea  of  discharge  in 
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bankruptcy,  tlie  isatie  upon  which  was  found  in  his  favor.  Winslow 
pleaded  non  est  factum  and  nil  debet.  Trial  was  had  without  a  jury  before 
one  of  the  judges  of  the  superior  court  of  Cook  county.  The  issues  were 
found  for  the  plaintiff  below,  and  the  debt  assessed  at  $20,000,  the  pen- 
alty of  the  bond  and  the  damages  at  $3,794.39,  upon  which  finding 
judgment  was  entered.  The  case  was  taken  to  the  appellate  court  of  the 
First  district  by  writ  of  error,  issued  therefrom,  and  the  judgmert  of  the 
superior  court  was  there  affirmed.  The  case  is  brought  to  this  court  by 
appeal  from  said  appellate  court. 

The  first  point  made  by  appellant  is  that  Chauncey  T,  Bowen  was  ap- 
pointed guardian  of  three  minors,  and  gave  bond  for  the  performance  of 
hia  duties  as  mch  guardian;  that  one  of  his  wards,  May  N.  Walrath, 
died  on  November  17,  1871,  and  thereby  his  appointment  as  guardian 
of  the  three  ceased;  that,  although  he  continued  thereafter  to  act  as 
guardian  of' Ida  and  Daniel,  the  two  survivors,  separately,  the  condition 
of  the  bond  did  not  cover  his  conduct  in  the  latter  capacity.  This  po- 
sition is  wholly  untenable.  The  obligee  in  the  bond  is  "the  people  of 
the  state  of  Illinois,  for  the  use  of  Ida  Gazelle  Walrath,  May  N.  Wal- 
rath,* and  Daniel  Eddy  Walrath,  minors,"  The. condition  of  the  bond 
is  as  follows; 

"If  the  above-bounden  Chauncey  T.  Bowen,  who  has  been  appointed  guard* 
ian  of  Ida  Gazelle  Walrath,  May  K.  Walrath,  and  Daniel  Eddy  Walrath,  shall 
faithfully  discharge  the  office  and  trust  of  such  guardian  according  to  law, 
and  shall  render  a  fair  and  just  account  of  his  said  guardianship  to  the  county 
court  of  Cook  county  from  time  to  time,  as  he  shall  be  thereto  required  by 
said  court,  and  to  comply  with  all  the  orders  of  said  county  court  lawfully 
made,  relative  to  the  goods,  chattels,  and  moneys  of  such  minors,  and  render 
and  pay  to  such  minors  all  moneys,  goods,  and  chattels,  titles,  papers,  and 
effects,  wliich  may  come  to  the  hands  or  possession  of  said  guardian  belong- 
ing to  such  minors,  when  such  minors  shall  be  thereto  entitled,  or  to  any  sub- 
sequent guardian,  should  such  court  so  direct,  then  this  obligation  shall  be 
void, "  etc. 

To  hold  that  suit  could  only  be  brought  upon  such  a  bond  in  the  name 
of  the  people  for  the  use  of  the  three  minors,  and  not  for  the  use  of  either 
or  any  one  of  them  who  may  have  been  wronged,  would  be  to  hold  that 
a  guardian  could  squander  the  estate  of  one  ward  without  imposing  any 
liability  upon  his  sureties,  provided  he  kept  the  estates  of  the  others  in- 
tact. Chapter  47  of  Revised  Statutes  of  1845,  entitled  "Guardian  and 
Ward,"  provided  (section  15)  that,  "in  all  cases  of  any  person  being  ap- 
pointed guardian  for  more  than  one  ward  at  one  time,  the  judge  of  pro- 
bate shall  include  all  in  one  bond;"  and  also  provided  (section  5)  that 
such  "bond  shall  be  taken  to  the  people,"  etc.,  "for  the  use  of  the  minor, 
but  may  be  put  in  suit  from  time  to  time  in  the  name  and  to  the  use 
and  benefit  of  any  person  entitled  by  a  breach  thereof,  until  the  whole 
penalty  shall  be  recovered  thereon."  The  law  of  1845  was  in  force  when 
the  bond  sued  on  in  this  case  was  executed.  The  act  of  1872  upon  the 
same  subject,  in  force  when  this  suit  was  brought,  provides  that  "when 
any  person  shall  at  the  same  time  be  appointed  guardian  for  several 
minors,  the  court  may,  if  the  estate  shall  be  so  situated  as  to  make  it 
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more  convenient  or  advantageous  to  the  interest  of  the  ward,  include  all 
in  one  bond,"  (section  10;)  and  also  that  "bonds  may  be  put  in  suit  in 
the  name  of  the  people,"  etc.,  "to  the  use  of  any  person  entitled  to  re- 
cover on  a  breach  thereof,"  (section  11.) 

The  language  of  these  statutes  clearly  authorizes  a  suit  for  the  use  of 
one  ward  who  may  be  entitled  to  recover,  although  the  bond  may  be  that 
of  the  guardian  of  several  wards.  He  is  not  merely  the  joint  guardian 
of  all,  but  the  separate  guardian  of  each.  The  death  of  one  ward  does 
not  relieve  him  of  responsibility  as  the  guardian  of  each  of  the  survivors. 

It  is  next  objected  that,  before  suit  could  be  brought  on  this  bond,  a 
devastavit  should  have  been  established.  We  do  not  think  that  this  was 
required.  The  first  breach  assigned  in  the  declaration  is  that  on  April 
17, 1877,  the  county  court  ordered  the  guardian  to  render  a  fuU  account 
of  his  guardianship,  and  that  he  did  not  do  so.  The  second  breach  is 
that  the  said  Ida  was  entitled  to  receive  a  certain  sum  from  her  guardian 
on  July  16,  1877,  when  she  became  of  age,  and  that  he  converted  such 
sum  to  his  own  use,  and  failed  to  pay  it  over  to  her.  If  these  breaches 
were  established  by  the  evidence,  upon  which  question  the  judgment  of 
the  appellate  court  is  final,  a  recovery  against  the  surety  was  authorized. 
We  have  held  that  it  is  no  defense  to  such  a  declaration  to  say  that  "no 
adjustment  was  ever  had  of  the  accounts  of  the  guardian  by  the  probate 
court."  It  is  not  necessary  that  the  liability  of  the  principal  be  first  es- 
tablished, by  obtaining  judgment  against  him  alone,  before  the  surety 
can  be  held  liable.  Section  13  of  chapter  103  of  the  Revised  Statutes 
of  1874  upon  the  subject  of  "Ofiicial  Bonds"  provides  that  in  suits  upon 
the  bonds  of  guardians  "it  shall  not  be  necessary  to  a  recovery  that  a 
devastavit  should  have  previously  been  established  against  the  principal." 
Banham  v.  People^  102  111.  434;  Mclntyre  v.  People,  103  IlL  142.  In 
both  of  these  cases  the  bonds  sued  upon  were  executed  before  the  pas- 
sage of  the  act  of  1874  here  referred  to.  It  is  said  that,  inasmuch  as 
Bowen's  bond,  as  guardian,  was  made  in  1867,  this  suit  upon  it  cannot 
be  governed  by  the  provisions  of  the  act  of  1874,  which  went  into  effect 
long  after  the  executioh  of  the  bond.  But  the  requirement  that  a  dev- 
astavitueed  not  be  previously  established  in  cases  of  this  kind  is  one  which 
had  reference  only  to  the  rule  of  procedure  and  the  mode  of  proof.  Ap- 
pellee had  no  vested  right  to  have  this  case  tried  under  the  lawa  affectr 
ing  practice  and  evidence  which  were  in  force  in  1867.  Where  an  act 
merely  changes  the  remedy  of  the  law  of  procedure,'"all  rights  of  action 
will  be  enforceable  under  the  new  procedure,  without  regard  to  whether 
they  occurred  before  or  after  such  change  in  the  law."  DohUns  v..  Fir^ 
Nai.  Bavk,  112  IlL  553.  Therefore  the  provision  of  the  act  of  1874 
contained  in  section  13,  and  above  quoted,  was  applicable  in  the  case  at 
bar. 

The  next  point  made  by  appellant  is  that  the  guardian  should  not 
have  been  charged  with  interest.  The  evidence  tends  to  show  that  Bowen 
made  a  report  to  the  county  court,  in  which  he  admitted  that  he  had  in 
his  hands  on  January  1,  1877,  $2,584.05  belonging  to  Ida  G.  Walrath, 
which  he  had  never  paid;  that  on  April  17, 1877,  he  was  ordered  by  the 
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coanty  court  to  present  a  full  account  of  his  loans,  investments,  receipts, 
and  expenditures  in  10  days,  which  he  never  did;  that  he  invested  his 
ward's  money  in  real-estate  securities  without  the  approval  of  the  county 
court.  For  these  violations  of  duty  he  was  clearly  chargeable  with  in- 
terest. Hughes  v.  People^  etc.,  Ill  111.  457.  It  was  not  necessary  to 
show  that  demand  was  made  upon  him  for  the  money.  Byrne  v.  JSlna 
Im.  Co.,  56  111.  326. 

It  is  again  objected  that  an  investment  by  the  guardian  of  $3,000  in 
a  note,  secured  by  a  mortgage  upon  property  in  Evanston,  has  been  ap- 
proved by  Ida  G.  Walrath  since  she  became  of  age,  and  that  she  is  there- 
fore estopped  from  refusing  a  credit  for  that  amount  to  her  guardian.  On 
July  1,  1873,  Bowen  loan^  $3,000  of  money  belonging  to  the  two  wards 
then  surviving,  Ida  and  Daniel,  to  Hamilton  M.  Walrath,  their  father, 
and  took  from  him  his  note  for  that  amount,  payable  in  one  year,  and  a 
mortgage,  securing  the  same,  upon  his  homestead  lot  in  Evanston.  The 
whereabouts  of  this  note  are  unknown.  It  has  never  been  paid,  nor 
presented  for  payment.  Ida  Walrath  has  never  received  any  of  the 
money  represented  by  it.  The  investment  in  it  was  never  approved  by 
the  county  court.  "A  loan  upon  real-restate  security  without  such  ap- 
proval is  made  at  the  peril  of  the  guardian,  and  *  *  *  in  such  case, 
if  a  loss  occurs,  the  guardian  cannot  exonerate  himself  by  showing  he 
acted  in  good  faith,  or  that  the  security  was  good  when  taken."  Hughes 
V.  People,  mpra.  The  only  ground  for  claiming  that  Ida  Walrath  ap- 
proved of  this  loan  is  the  fact  that,  after  she  reached  her  majority,  she 
lived  with  her  father  in  his  home  upon  this  property.  Such  fact  does 
not  amount  to  the  ratification  contended  for.  Neither  the  loan  to  Ham- 
ilton Walrath,  nor  any  of  the  fects  connected  with  it,  constituted  a  de- 
fense to  this  action. 

The  bond  of  the  guardian,  and  all  tjie  papers  connected  with  his  ap- 
pointment, and  with  his  accountings  in  the  county  court,  were  destroyed 
in  the  great  fire  of  October  9,  1871.  After  the  fire,  however,  the  files 
were  restored,  and  copies  of  the  original  papers  and  proceedings  were  re- 
filed  and  approved  by  the  court.  The  restored  copy  of  the  bond  was  ac- 
knowledged, under  oath,  to  be  correct  by  both  the  sureties  thereon.  The 
feet  that  besides  the  bond  a  few  more  of  the  restored  papers  in  the  guard- 
ianship proceedings  than  were  necessary  or  material  may  have  been  re- 
ceived in  evidence  by  the  court  trying  the  case  without  a  jury,  affords 
no  ground  for  reversal.  Lake  Erie  &  W.  Ry,  Co.  v.  Zoffimger,  107  111.  199. 
The  judgment  in  the  trial  court  was  for  $3,794.39,  while  the  ad  damnvm 
in  the  declaration  was  only  $3,000.  This  was,  however,  cured  by  the 
remittitur  which  appellee  filed  in  the  appellate  court,  rismitting  all  of  the 
judgment  in  excess  of  jJ3 ,000.  Pixley  v.  Boyntoriy  7 9  HI .  351 .  The  evi- 
dence tends  to  show  that  at  least  $3,000  was  due  from  the  guardian^for 

:  principal  and  interest,  after  giving  him  all  the  credits  to.  which  he  was 

.  rightfully  entitled . 

We  find  no  error  in  the  recorcl.  The  judgment  of  the  appellate  oourt 
is  afi^rmed. 
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(M  OUo  St  287) 

Cincinnati,  S.  &  C.  R.  Co.  and  another  v.  Indiana,  B.  &  W.  Ry.  Co. 
(Supreme  Court  pf  Ohio,    June  1. 1886.) 

1.   COWTIUCT—CONSTRUCTIOK— WeITTBN  AGRBBMEST. 

In  construing  a  written  agreement  in  which  the  parties  claim  the  words  and 
expressions  contain  their  true  intent  and  meaning,  and  there  is  no  claim  of 
fraud  or  mistake,  there  should  he  given  to  each  word  and  expression  that 
plain  and  obvious  meaning  which  the  context  and  the  whole  instrument  re- 
quire to  make  each  part  consistent  with  the  whole,  and  which  will  secure  and 
carry  into  effect  the  object  of  the  parties. 

a.  Same— SarERAii  Writingb. 

When  a  written  agreement  consists  of  more  than  one  distinct  writing  or 
contract,  the  different  provisions  of  all  the  parts  should  be  given  due  weight 
in  ascertaining  the  intended  meaning  of  any  portion  of  the  same;  but  if  the 
language  is  clear  and  distinct,  and  the  plain  and  obvious  meaning  of  the 
words  IS  consistent  with  the  whole  instrument,  such  meaning  must  be  taken 
i|8  the  intended  meaning  of  the  parties,  unless  other  parts  of  the  agreement 
not  only  admit  of,  but  require,  a  different  construction. 

Reserved  in  the  district  court  of  Clarke  county. 

The  Cincinnati,  Sandusky  &  Cleveland  Railroad  Company  and  the 
Columbus,  Springfield  &  Cincinnati  Railway  Company  brought  suit 
against  the  Indiana,  Bloomington  &  Western  Railway  Company,  in  the 
court  of  common  pleas  of  Clarke  county,  to  recover  $33,928.36  and  in- 
terest, as  the  balance  due  plaintiffs  from  the  defendant  on  account  of 
rent  accruing  during  the  first  two  quarters  of  a  lease  made  by  the  plain- 
tifis  to  the  defendant,  March  8,  1881.  AU  these  companies  are  distinct 
and  separate  corporations,  and  each  owned  a  distinct  line  of  railway. 

In  November,  1870,  the  Cincinnati,  Sandusky  &  Cleveland  Railroad 
Company  entered  into  the  following  lease: 

''Whereas,  the  Cincinnati,  Sandusky  &  Cleveland  Railroad  Company,  a 
lawful  corporation  under  the  laws  of  the  state  of  Ohio,  and  whose  railroad 
extends  from  Dayton  to  Sandusky,  in  said  state,  and  the  Cincinnati  &  Spring- 
field Railway  Company,  also  a  lawful  corporation  in  the  state  of  Ohio,  whose 
proposed  railroad  extends  from  Cincinnati  to  Dayton,  have  lines  of  railroad 
continuous  and  connected  at  Dayton,  in  said  state,  have  entered  into  an  ar- 
rangement for  their  common  benefit  and  consistent  with  and  calculated  to 
promote  and  better  carry  out  the  objects  for  which  they  were  created. 

"Now,  therefore,  this  indenture,  made  this  twenty-eighth  (28th)  day  of 
November,  A.  D.  1870,  between  the  said  Cincinnati,  Sandusky  &  Cleveland 
Railroad  Company,  party  of  the  first  part,  and  the  said  Cincinnati  ib  Spring- 
field Railway  Company,  party  of  the  second  part,  witnesseth : 

"That  the  said  party  of  the  first  part,  for  and  in  conslderatfon  of  the  pay- 
ments, covenants,  and  agreements  hereinafter  mentioned  and  contained,  by 
said  party  of  the  second  part,  its  successors  and  assigns,  to  be  paid  and  per- 
formed, by  these  presents  grants,  demises,  and*  lets  unto  the  said  party  of  the 
second  part,  its  successors  and  assigns,  who  agree  to  lease  the  same,  so  much 
of  its  railroad  extending  from  its  terminus,  in  the  city  of  Dayton,  in  the  county 
of  Montgomery,  and  in  the  state  of  Ohio,  to  its  passenger  station,  in  the  city 
of  Springfield,  in  the  county  of  Clarke,  and  In  the  state  of  Ohio,  together  with 
the  right  to  the  joint  use  with  the  party  of  the  first  part  of  its  passenger  sta- 
tion in  the  city  of  Springfield,  and  so  much  of  its  side  tracks,  freight-houses^ 
tnm-tables,  water  stations,  depot  grounds,  and  grounds  for  the  erection  of 
shops  and  fixtures,  and  grounds  for  additional  side  tracks  and  approaches  to 
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the  same,  as  is  consistent  with  the  use  and  subject  to  the  same  b^  the  party  of 
the  first  part  for  the  transaction  of  its  business  in  the  city  of  Springfield;  also 
all  the  depot  grounds,  side-tracks,  water  tanks,  station-houses,  warehouses, 
machine-shops,  engine-shops,  turn-tables,  and  all  fixtures,  rights,  and  privi- 
leges of  the  party  of  the  first  part.  In  the  city  of  Dayton,  together  with  the 
right  of  way  to  all  lands  upon  and  over  which  the  bed  of  said  railroad  is  lo- 
cated and  constructed;  also  all  things  appertaining  to  said  right  of  way  and 
road-bed,  together  with  all  side  tracks,  wood  and  water  stations,  passenger 
and  freight  houses,  gravel  pits,  and  the  appurtenances,  of  said  portion  of  said 
railroad  between  the  city  of  Dayton  and  the  city  of  Springfield  aforesaid. 

"And  the  said  party  of  the  second  part,  its  successors  and  assigns,  shall 
pay  all  taxes  and  assessments  whatsoever,  excepting  on  premises  in  the  city 
of  Springfield  in  the  joint  occupation  of  the  parties  to  this  agreement,  which 
at  any  time  during  the.continuanceof  the  said  term  may  be  assessed  or  levied 
on  said  railroad,  or  other  premises  hereby  leased,  or  any  part  thereof,  or  on 
the  said  fii-st  party,  .its  successors  or  assigns,  on  account  thereof. 

*'The  taxes,  assessments,  repairs,  and  renewals  on  said  premises  in  the 
Joint  occupation  of  said  parties  shall  be  shared  and  paid  by  said  parties,  one- 
half  by  each  respectively,  and  the  taxes  and  assessments  upon  all  other  prop- 
erty rights  and  interest  at  Springfield,  in  the  exclusive  occupation  of  either 
of  said  parties,  shall  be  paid  by  the  party  using  the  same;  and  the  said  party 
of  the  first  part  hereby  covenants  and  agrees  that  until  said  second  party,  its 
successors  and  assigns,  shall  take  the  actual  possession  of  said  railroad,  and 
the  other  premises  hereinbefore  mentioned,  it  will  keep  and  maintain  the 
same  in  repair  and  running  order,  the  same  in  all  respects  as  it  and  they  now 
are: 

^*To  have  and  to  hold  the  above-mentioned  and  described  railroad  and  prem- 
ises, with  the  appurtenances,  unto  the  said  party,  its  successors  and  assigns, 
from  such  day  as  it  shall  run  its  own  train  from  the  city  of  Dayton,  over  its 
own  road,  to  the  city  of  Cincinnati,  upon  giving  sixty  (60)  days*  previpus  no- 
tice in  writing  to  the  party  of  the  first  part,  and  in  any  event  not  later  than 
the  first  (1st)  day  of  April,  A.  D.  1872,  for  and  during  and  until  the  full  end 
and  term  of  ninety-nine  (99)  years  thence  next  ensuing,  and  until  the  end 
and  term  of  all  renewals  and  extensions  of  this  lease  and  of  said  term  as  here- 
after provided. 

"And  in  consideration  of  the  premises  it  is  hereby  agreed  that  during  the 
said  term  of  ninety-nine  (99)  years,  and  said  renewals  and  extensions  thereof, 
the  entire  gross  earnings  and  receipts  accruing  by  the  operating  and  the  use 
of  the  said  railroad,  and  the  premises  hereby  granted  and  demisedj  to  be  di- 
vided between  the  parties  to  this  agreement  in  the  following  proportions: 
To  the  said  party  of  the  first  part  thirty-five  (85)  per  centum,  and  to  said 
party  of  the  second  part  sixty-five  (65)  per  centum,  thereof;  that  is  to  say, 
the  said  party  of  the  first  part  is  to  receive  from  said  party  of  the  second 
part,  at  the  time  and  in  the  manner  hereinafter  mentioned,  for  the  use  of 
said  railroad  and  other  premises,  thirty-five  (35)  per  centum  of  said  gross 
earnings  and  receipts,  without  deductions  for  expenses,  taxes,  assessments, 
terminal  charges,  losses,  damages,  or  abatement  for  any  other  reason,  or  in 
any  other  manner  whatever,  whereby  the  sum  thus  to  be  received  might  be 
reduced;  said  gross  earnings  to  be  determined  from  the  entire  gross  receipts 
and  earnings  from  all  sources  whatsoever  or  however  derived  of  the  said 
railroad  and  property  hereby  leased,  or  any  portion  thereof;  and  the  busi- 
ness shall  be  so  transacted,  and  the  books  shall  be  so  kept  by  said  second  party, 
as  to  clearly  exhibit  the  entire  gross  earnings,  without  deductions  as  aforesaid, 
of  the  said  railroad  and  premises  hereby  leased.  Said  sum  shall  be  paid  over 
to  said  party  of  the  first  part  at  its  ofilce  in  the  city  of  Sandusky,  in  quarterly 
payments,  within  thirty  (30).days  after  the  last  days  of  December^  March, 
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Jqdq,  and  September,  in  e<'ich  and  every  year,  for  the  quarter  preceding,  and 
said  second  party  shall  famish  and  deliver  to  said  first  party  semi-annual  ac- 
oouuts  of  said  gross  earnings,  and  allow  said  first  party  such  access  to  its 
books,  documents,  and  papers  as  may  be  required  to  ascertain  the  correct- 
ness of  said  accounts. 

"Provided  always,  and  these  presents  are  upon  this  express  condition,  that 
if  the  said  party  of  the  second  part,  its  successors  and  assigns,  shall  fail  to 
pay  said  party  of  the  first  part,  its  successors  or  assigns,  said  proportional 
part  of  said  gross  earnings,  or  any  part  thereof,  for  a  period  of  thirty  (30) 
days  after  the  same  ought  to  have  been  paid  as  aforesaid,  or  in  case  the  said 
second  party,  its  successors  and  assigns,  shall  not  from  time  to  time,  and  at 
all  times  during  the  continuance  of  this  demise,  well  and  truly  observe,  per- 
form, and  keep  all  and  singular  the  covenants,  conditions,  and  agreements 
which  are  or  ought  to  be  kept  and  performed  by  said  second  party  according 
to  the  true  intent  and  meaning  of  these  presents,  then,  in  any  and  every 
snch  case,  the  said  party  of  the  first  part,  its  successors  and  assigns,  without 
notice  or  demand  of  forfeiture,  said  default  still  continuing,  shall  have  the 
right  to  re-enter  upon  said  railroad  and  the  premises  herein  demised,  and 
to  have  again,  repossess,  and  enjoy  the  same  as  of  its  or  their  former  estate, 
anything  hereinbefore  contained  to  the  contrary  thereof  in  anywise  notwith- 
standing. 

**  And  the  said  party  of  the  second  part,  its  successors  and  assigns,  hereby 
covenants  and  agrees  with  the  said  party  of  the  first  part,  its  successors  and 
assigns,  that  said  second  party,  its  successors  and  assigns,  will,  during  the 
term  hereby  granted,  well  and  truly  pay  unto  said  party  of  the  first  part,  its 
successors  and  assigns,  the  said  sum  above  reserved,  at  the  time  and  in  the 
manner  limited  and  prescribed  as  aforesaid  for  the  payment  thereof,  according 
to  the  true  intent  and  meaning  of  these  presents;  that  it  will  use  said  rail- 
road in  connection  with  a  railroad  to  be  built  by  said  second  party  between 
the  city  of  Dayton  and  the  city  of  Cincinnati  so  as  to  form  a  trunk  road 
from  the  city  of  Cincinnati,  by  the  way  of  the  city  of  Springfield,  to  Cleve- 
land, Sandusky,  and  Columbus. 

•* And  said  party  of  the  second  part  further  agrees  that  it  will  receive  and 
transport  over  its  road,  with  promptness  and  dispatch,  all  freight  and  pas- 
sengers, and  transact  all  the  business  destined  for  Cincinnati  and  other  points 
eitlier  on  its  own  or  any  other  railroad,  and  for  points  beyond  Cincinnati,  that 
comes  over  the  railroad  under  the  management  and  control  of  the  said  party 
of  the  fitst  part;  the  said  party  of  the  first  part  fixing  the  rate  therefor  to  all 
points;  and,  in  like  manner,  the  party  of  the  second  part  is  to  fix  the  rate  of 
transportation  on  all  freights  and  business  originating  at  Cincinnati  or  be- 
yond, or  on  the  line  of  its  road,  passing  over  the  road  of  the  party  of  the  first 
part,  to  all  points;  and  the  rates  thus  fixed  on  all  such  through  business,  or 
business  between  said  points,  by  the  parties  repectively,  shall  be  divided  be- 
tween them  pro  rata  according  to  distance  hauled  by  each  party. 

••All  unconsigned  passenger  and  freight  traffic  for  points  south  of  Spring- 
field, and  controlled  by  the  party  of  the  first  part,  shall  be  delivered  to  and 
forwarded  by  the  party  of  the  second  part  from  Springfield  over  the  road 
owned  and  operated  by  said  second  party. 

"All  business  controlled  by  the  party  of  the  second  part  destined  to  all 
points  west  of  the  railroad  between  Springfield  and  Cleveland  via  Delaware, 
and  west  and  south  and  north-west  thereof  via  lake  and  rail,  or  all  rail,  and 
to  all  points  on  the  Columbus  road  of  said  party  of  the  first  part,  and  points 
east  and  south  thereof  via  Columbus,  shall  be  forwarded  by  the  railway  of  the 
party  of  the  first  part  from  Springfield;  and  that,  on  all  such  business  des- 
tined to  or  from  the  territory  agreed  upon  herein  as  belonging  to  and  sent 
over  the  roads  of  the  said  first  party,  said  second  party  will  not  prorate  on 
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such  business,  except  in  connection  with  the  said  first  party^s  road,  and  that 
to  any  other  railroad  said  second  party  shall  charge  and  collect  on  all  such 
business  its  full  local  rates  for  the  distance  it  shall  transport  the  same;  and 
the  second  party  shall  malse  no  lower  rates  of  transportation  on  either  passen- 
gers or  freight  between  Cleveland  and  any  point  south  of  Springfield,  on  lo- 
cal business,  than  shall  be  made  on  same  class  of  business  between  Sanduslcy 
and  same  points;  and  also  that  said  party  of  the  second  part»  its  successors 
and  assigns,  shall,  during  the  said  terra,  maintain  and  keep  in  repair  said 
railroad  and  other  premises  hereby  granted,  and  renew  and  replace  the  same 
wlienever  and  as  often  as  the  same  shall  be  worn  out  or  deteriorated  by  use 
or  otlierwise;  and  from  time  to  time,  as  the  nature  and  extent  of  the  busi- 
ness requires,  it  will  construct  new  and  additional  side  tracks,  stations,  ware- 
houses, and  other  structures  and  fixtures  for  its  accommixlation;  that  it  will 
run  aiid  operate  said  railroad  in  such  manner  that  the  corporate  rights  and 
privileges  of  said  first  party  shall  not  be  impaired  or  endangered,  and  furnish 
to  the  public  all  resisonable  accommodations;  that  it  will  indemnify  and  save 
harmless  said  party  of  the  first  part,  its  successors  and  assigns,  from  all  lia- 
bility and  claims  for  damages  and  losses  incurred  and  arising  in  renewing 
said  railroad;  and,  in  general,  that  it  will  maintain  said  railroad  in  such  con- 
dition, and  that  it  will  operate  the  same  and  furnish  such  machinery,  cars, 
equipments^  stations,  and  other  appurtenances,  as  are  suited  and  required  by 
a  railroad  of  the  best  description,  and  that  it  will  use  all  reasonable  and  nec- 
essary efforts  to  facilitate  and  increase  the  business  of  ^ said  road  hereby  leased, 
in  preference  to  any  other  line  or  road.  . 

**Xn  making  up  the  schedule  time  for  all  through  passenger  trains,  preced- 
ence and  priority  shall  be  given  to  the  trains  to  and  from  Cleveland,  and  to 
and  from  Cincinnati  via  Springfield  and  Delaware;  but  the  party  of  the  first 
part  shall  have  the  right  to  run  its  trains  to  and  from  Columbus,  and  to  and 
from  Sandusky,  and  to  and  from  Springfield,  to  connect  with  the  aforesaid 
through  trains  to  and  from  Cleveland,  and  to  and  from  Cincinnati,  and  shall 
have  the  time  given,  and  right,  to  attach  one  or  more  express,  baggage,  pas- 
senger, and  sleeping  cars,  and  have  them  made  part  of  such  through  trains, 
as  shall  from  time  to  time  be  necessary  for  the  prompt  and  efiicient  transac- 
tion and  management  of  it-s  business: 

"Provided,  however,  that  if  the  business  of  the  first  party  is  not  thereby 
accommodated  satisfactorily  to  said  first  party  by  the  schedule  of  time  to  be 
fixed  as  aforesaid,  then  the  said  first  party  shall  have  the  right,  in  addition 
th^ireto,  to  fix  the  time  of  one  train  daily  each  way  between  Cincinnati  and 
Springfield  to  connect  with  its  trains  to  and  from  Columbus  and  Sandusky, 
which  trains  shall  be  so  run  by  said  second  party;  and  the  said  party  of  the 
first  part,  its  successors  and  assigns,  further  covenant  and  agree  that  on  or 
before  the  expiration  of  the  term  of  ninety-nine  years  herein. contained,  at 
the  request  and  expense  of  said  second  party,  its  successoi-s  or  assigns,  said 
first  party,  its  successorsor  assigns,  shall  grant  and  execute  to  said  second 
party,  its  supcessors  or  sissigns,  a  new  lease  of  the  railroad  and  premises  hereby 
demised  for  tlie  further  term  of  ninety-nine  years,  to  commence  at  the  expira- 
tion of  the  term  hereby  granted,  at  the  same  time,  rent  payable  in  a  like  man- 
ner, ,and  subject  to  the  like  covenants  and  agreements,  as  are  contained  in 
these  presents;  and,  on  or  before  the  expiration  of  each  and  every  term  of 
ninety-nine  years  thereafter,  to  grant  and  execute  new  leases  to  the  party 
aforesaid  of  )ike  tenor  and  effect,  tiienceforth  forever.  .  And  the  said  party  , 
of  the  first  part  further  covenants  and  agrees  that  upon  the  request  of  said, 
second  party,  ijbs  successors  or  Assigns,  it  will  proceed  and  appropriate,  \ih- 
d|Br.  the  Ja^s.of  ^he  state  of  Ohio,  such  r^al  estate,  rights,  and  interests  as 
ii[iay  ^eunecesparjT  o^  re(}uife(^.foi:  the  maintenance  and  operation  of  said  rail- 
road; said  second' paiiy,  its  successoi*s  or  aligns,* paying  all  costs  or  dam- 
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ages  therefor,  and  for  which  said  first  party  may  thereby  become  liable. 
And,  further,  that  upon  like  request,  and  at  the  ctistand  dhiarge  of  said  sec^ 
ond  party,  its  successors  or  assigns,  the  said  first  party,  its  successors  or  as^ 
signs,  will  make  and  execute  such  further  and  other  lawful  deeds,  assurances, 
and  confirmations  of  the  railtoad  and  other  premises  hereby  granted,  or  in- 
tended so  to  be,  unto  said  second  party,  its  successors  or  assigns,  as  it  or  they 
shall  reasonably  require. 

"And,  further,  whereas,  the  said  first  party  heretofore  has  issued  three 
series  of  bonds,  the  payment  of  which  is  secured  by  deeds  in  trust  of  their 
entire  property,  including  the  railroad  and  premises  hereby  demised,  and  has 
issued  preferred  stock, — the  aggregate  amount  of  said  bonds  and  stocks  does 
not  exceed  the  sum  of  three  millions  of  dollars,  ($3,000,000,) — the  said  first 
party  hereby  covenants  and  agrees  that  it  will  pay  said  bonds,  both  principal 
and  interest,  and  the  dividends  on  said  stock,  as  they  shall  respectively  be- 
come payable,  so  as  to  protect  said  second  party,  its  successors  and  assigns, 
*in  the  use  and  peaceable  possession  of  said  railroad,  and  the  p^dmises  hereby 
demised;  but  said  party  of  the  first  part,  its  successors  and  assigns,  shall  have 
the  right,  and  this  indenture  is  made  upon  the  express  condition,  that,  at  any 
time  hereafter,  by  agreement  with  the  holders  of  said  bonds,  it  may  extend  the 
time  of  payment  of  the  same,  or  said  first  party  may  substitute  for  bonds 
now  outstanding  new  bonds,  and  secure  the  payment  of  such  new  bonds  by 
another  deed  in  trust  of  its  entire  property,  including  the  railroad,  ahd  other 
premises  hereby  demised,  and  in  such  case  the  deed  in  trust  last  mentioned! 
and  said  preferred  stock,  shall  be  a  lien  in  all  respects  on  any  right,  title,  or 
interest  acquired  by  said  second  party,  its  successors  or  assigns,  under  and 
by  virtue  of  this  indenture,  as  the  former  deed  in  trust,  and  with  the  same 
priority  of  lien :  provided,  however,  that  the  total  amount  of  bonds  so  ex- 
tended or  substituted,  and  the  amount  of  such  prefeiTed  stock,  shall  not  at 
any  time,  without  the  consent  of  said  second  party,  exceed  the  aggregate 
amount  of  three  million  dollars,  ($8,000,000:)  and  further  provided,  that  in 
case  that  the  party  of  the  first  part,  its  successors  and  assigns;  shall  fail  to 
pay  the  principal  or  interest  of  said  bonds,  or  the  dividends  of  said  preferred 
stock,  for  a  period  of  thirty  days  after  the  same  become  due  and  payable* 
said  party  of  the  second  part,  its  successors  and  assigns,  may  proceed  to  pay 
the  same' out  of  the  rental  created  under  this  lease,  so  far  as  the  same  may 
extend  for  the  payment  thereof,  and  the  said  party  of  the  first  part  shall  ao^ 
count  to  the  said  party  of  the  second  part  for  the  amount  thus  paid  in  accord- 
ance with  the  terms  of  this  lease. 

''It  is  mutually  agreed  that  this  agreement  shall  be  considered  and  held 
perfected  and  binding  on  the  parties  hereto  when  tesented  to  by  the  stock- 
holders of  each  party  in  the  mode  and  manner  pointed  out  and  prescribed  by 
statute. 

"In  witness  whereof,  the  said  party  of  the  first  part,  and  the  said  party  of 
the  second  part,  by  order  of  their  respective  boards  of  directors,  have  caused 
their  names  and  corporate  seals  to  be  affixed  hereto,  as  well  air  to  the  counter- 
part thereof,  by  their  respective  presidents!  on  the  year  and 'day  first  above 
mentioned.*' 

This  agreement  was  dnly  assented  to  by  the  stockholderfe  of  each 
party,  and  on  or  about  May  18, 1871,  the  Cincinnati  &  Springfifeld  Rail- 
way Company  took  possession  of  that  portion  of  the  railroad  extending 
from  Springfield  to  Dayton,  and,  through  tlie  Cleveland,  Columbus,  Cin- 
cinnati &  Indianapolis  Railway  Company,  has  aver  since  operated  the 
same  under  the  lease.  ..'../,: 

On  May  8, 1881,  the  plaintiffit  an<l  the  defendant,' each  of  them  being 
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duly  authorized  by  a  vote  of  their  respective  stockholders,  made  the  fol- 
lowing lease: 

**  Whereas,  the  Cincinnati,  Sandusky  &  Cleveland  Railroad  Company  and 
the  Columbus.  Springfield  &  Cincinnati  Railroad  Company,  corporations  ex- 
isting by  virtue  and  authority  of  the  laws  of  the  state  of  Ohio,  and  the  In- 
diana, Bloomlngton  So  Western  Railway  Company,  a  corporation  existing  by 
virtue  and  authority  of  the  laws  of  the  states  of  Ohio.  Indiana,  and  Illinois,  the 
two  former  of  which  companies  have  lines  of  railroad  constructed  and  in  opera- 
tion from  Sandusky  to  Dayton,  in  said  state  of  Ohio,  and  from  Columbus  to 
Springfield,  in  said  state  of  Ohio,  connecting  at  said  Springfield;  and  whereas, 
the  said  Indiana,  Bloom ington  &  Western  Railway  Company  now  owns  and 
operates  a  line  of  railroad  from  Peltin,  in  the  state  of  Illinois,  to  IndianapoliSt 
in  the  state  of  Indiana,  and  is  now  extending  its  said  line  of  railroad  from  said 
Indianapolis  to  said  Springfield,  Ohio,  by  the  construction  of  a  new  line  of  rail- 
road so  as  to  connect  at  said  Springfield  with  the  lines  of  railroad  of  said  Cin- 
cinnati, Sandusky  &  Cleveland  and  Columbus,  Springfield  &  Cincinnati  Rail- 
road Companies,  so  as  to  form  a  continuous  line  for  the  passage  of  airs,  and 
thereby  to  increase  its  facilities  for  doing  an  east  and  west  bound  business* 
and  to  render  more  profitable  the  large  ainount  of  freight  and  passenger 
business  it  ei^pects  to  bring  to  said  Springfield,  and  to  further  facilitate  this 
purpose  desires  to  obtain  a  lease  in  perpetuity,  or  for  as  long  a  time  as  it  law- 
fully can,  of  the  lines  of  railroad  of  said  Cincinnati,  Sandusky  &  Cleveland 
and  Columbus,  Springfield  A^  Cincinnati  Railroad  Companies;  and  whereas* 
the  sajid  lines  of  railroad  are  continuous  and  not  competing,  and  the  boards 
of  directors  of  the  Cincinnati,  Sandusky  &  Cleveland  and  Columbus,  Spring- 
field &  Cincinnati  Railroad  Companies,  afore  named,  having  entered  into  an 
agreement  to  uiake  such  a  lease  or  leases,  and  submit  the  same  for  the  con- 
sideration and  ratification  of  the  stockholders  of  their  respective  corpora- 
tions: now,  therefore,  this  indenture,  made  this  eighth  (8th)  day  of  March, 
in  the  year  of  our  Lord  eighteen  hundred  and  eighty-one,  (1881,)  by  and  i)e- 
tween  the  said  Cincinnati,  Sandusky  &  Cleveland  Railroad  Company  and  the 
Columbus,  Springfield  <&  Cincinnati  Railroad  Company,  parties  of  the  first 
part,  and  the  said  Indiana,  Bloomington  &  Western  Railway  Company,  party 
of  the  second  part,  witnesseth: 

"That  the  parties  of  tlie  first  part,  for  and  in  conBideration  of  the  pay- 
ments, covenants,  and  agreements  hereinafter  mentionedt  by,  for,  and  in  be? 
half  of  the  party  of  the  second  part,  its  successors  and  assigns,  to  be  paid 
and  performed,  and  upon  the  conditions  and  restrictions  hereinafter  stated, 
the  said  parties  of  the  first  part  do  hereby  grant,  lease,  and  demise  unto  the 
said  party  of  the  second  part,  its  successors  and  assigns,  the  entire  railroads 
of  the  said  parties  of  the  first  part  lying  in  and  extending  from  the  city  of 
Sandusky,  in  Erie  county,  to  the  city  of  Dayton,  in  Montgomery  county,  and 
from  the  town  of  Carey,  in  Wyandot  county,  to  the  town  of  Findlay,  in  Han- 
cock county,  and  from  the  city  of  Columbus,  in  Franklin  county,  to  the  city 
of  Springfield,  in  Clarke  county, — all  in  the  state  of  Ohio, — now  constructed, 
or  which  shall  hereafter  be  constructed,  as  provided  in  this  agreement;  that 
is  to  say,  their  real  estate  and  rights  of  way,  their  side  tracks,  machine-shops, 
engine-houses,  warehouses,  road-beds,  gravel-pits,  bridges,  superstructures, 
tracks,  and  appurtenances  connected  with  the  same,  their  depot  stations, 
water-houses,  rolling  stock,  and  equipment,  and  all  property  rights  and  in- 
terests of  every  description  acquired  and  now  held,  or  which  hereafter  shall 
be  aequiired,  by  said  party  of  the  first  part,  for  the  construction,  maintenance, 
and  operation  of  said  railroads  that  may  be  appurtenant  thereto  and  necessary 
•for  their  operation,  or  intended  for  such  use^ 

"To  have  and  to  hold  said  railroads,  and  all  and  singular  the  premises,  with 
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their  appurtenances*  hereinbefore  demised  and  expressed,  or  intended  so  to 
he,  unto  the  said  Indiana,  BJoomington  &  Western  Railroad  Company,  its 
snccessors  and  assigns,  from  the  first  (1st)  day  of  May,  A.  D.  1881,  for  and 
during  and  until  the  end  of  the  full  term  of  ninety-nine  (99)  years  thence  next 
ensuing,  and  renewable  from  time  to  time  for  like  periods  forever:  provided, 
however,  that  whereas,  the  parties  of  the  first  part  have  heretofore  issued 
four  series  of  bonds  now  outstanding,  and  have  also  issued  preferred  stock 
not  exceeding  in  the  aggregate  four  millions  of  dollars,  the  payment  of  which 
is  secured  by  deeds  of  trust  of  the  entire  property  of  the  said  parties  of  the 
first  part,  the  said  parties  of  the  first  part,  their  successoi-s  and  assigns,  shall 
have  the  right,  and  this  indenture  is  made  upon  the  express  condition  that, 
at  any  time  hereafter,  by  agreement  with  the  holders  of  said  bonds  and  pre- 
ferred stock,  they  may  extend  the  time  of  payment  of  same,  or  said  parties  of 
the  first  part,  tlieir  successors  and  assigns,  may  substitute  new  bonds  and  pre- 
ferred stodc  therefor,  and  secure  the  payment  of  such  new  bonds  and  pre- 
ferred stock  by  other  deed  or  deeds  in  trust  of  their  entire  property,  including  the 
railroads  and  other  property  hereby  demised;  and  in  such  case  the  said  deed 
or  deeds  in  trust  last  mentioned,  and  the  preferred  stock,  shall  be  a  prior  lien 
in  all  respects  on  any  right,  title,  or  interest  acquired  by  said  party  of  the 
second  part,  its  successors  and  assigns,  under  and  by  virtue  of  this  indenture* 
as  the  former  deeds  in  trust,  and  with  the  same  priority  of  lien. 

"The  total  amount  of  bonds  and  preferred  stock  so  extended  or  substituted, 
however,  shall  not  at  any  time  exceed  in  the  aggiegate  the  sum  of  four  mill- 
ions of  dollars  without  the  consent  of  the  said  party  of  the  second  part;  and 
the  said  pail^ies  of  the  first  part,  their  successors  and  assigns,  hereby  covenant 
and  agree  with  the  party  of  the  second  part,  its  successors  and  assigns,  that, 
during  said  term  of  ninety-nine  (99)  years  (or.  any  other  term. of  years)  hereby 
granted  and  demised,  they  will  at  all  times  keep  and  maintain  their  corporate 
existence  and  organization;  that  they  will  not  knowingly  do,  or  omit  to  do 
any  act  or  thing  whereby  their  corporate  powers,  rights,  or  privileges,  or  the 
term  hereby  created,  may  be  forfeited  or  endangered,  and  the  possession  and 
use  of  said  railroads  and  premises  hereby  granted  to  said  second  party,  ita 
successors  and  assigns,  restricted;  and  said  parties  of  the  first  part,  their  suc- 
cessors and  assigns,  hereby  covenant  and  agree  with  the  party  of  the  second 
part,  its  successors  and  assigns,  that  during  the  said  term  of  ninety-nine  (99) 
years,  or  any  other  term  herein  provided,  it  shall,  at  all  times,  peaceably  and 
quietly  have,  hold,  and  enjoy  the  said  demised  and  granted  railroad  prefnisea 
and  appurtenances,  without  let,  hinderance,  or  intei*ference  from  said  partiea 
of  the  first  part,  their  successors  or  assigns,  or  any  other  person  or  pei-sons 
whomsoever  claiming  from  or  under  it  or  them,  or  either  of  them.  .And  tho 
said  parties  of  the  first  part,  their  successors  and  assigns,  further  covenant 
and  agree  that  on  or  before  the  expiration  of  ninety-nine  (99)  years,  or  any 
other  term  herein  provided,  they,  or  either  of  them,  will  at  the  request  and 
expense  of  the  said  party  of  the  second  part,  its  successors  or  assigns,  grant 
and  execute  to  the  said  party  of  the  second  part,  its  successors  and  assigns,  a 
new  lease  of  the  railroads  and  premises  hereby  demised  for  the  further  term 
of  ninety-nine  (99)  years,  to  commence  at  the  expiration  of  the  term  hereby 
granted,  and  at  or  before  the  expiration  of  every  renewal  thereof,  at  the  same 
rental,  payable  in  like  manner,  and  subject  to  the  like  covenants,  agreements, 
conditions,  and  restrictions  as  are  contained  in  these  presents. 

"And  said  parties  of  the  first  part  further  covenant  and  agree  that  upon 
the  request  of  said  party  of  the  second  part,  its  successors  and  assigns,  it  or 
they,  or  either  of  them,  will  proceed  under  the  laws  of  the  state  of  Ohio, 
and  appropriate  such  real  estate  and  rights  and  interests  as  may  be  re- 
quired for  the  maintenance  or  operation  of  their  or  either  of  their  lines  of 
railroad;  said  party  of  the  second  part,  its  successors  and  assigns,  paying 
v.7N.E.no.2 — 10 
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all  costs  and  damages  therefor,  or  for  which  said  parties  of  the  first  part, 
or  either  of  them,  may  thereby  become  liable;  and,  further;  that  upon  like 
request,  and  at  the  cost  and  charge  of  said  party  of  the  second  part,  its 
successors  and  assigns,  the  said  parties  of  the  first  part,  their  successors 
and  assigns,  will  make  and  execute  such  further  and  other  lawful  deeds, 
assurances,  and  confirmations  of  the  railroads  and  premises  hereby  granted, 
or  intended  so  to  be,  unto  the  said  party  of  the  second  part,  its  successors 
and  assigns,  as  it  or  they  shall  reasonably  or  of  right  require;  and  the  said 
party  of  the  second  part,  its  successors  and  assigns,  hereby  covenants  and 
agrees  with  the  parties  of  the  first  part,  their  successors  and  assigns,  that 
it  will  pay,  as  rental  for  the  aforenamed  granted  and  demised  railroads 
and  appurtenances,  thirty-three  and  one-third  per  centum  of  the  total  gross 
earnings  and  receipts  of  said  granted  and  demised  railroads  and  property, 
which  said  tliirty-three  and  one-third  per  centum  of  said  gross  earnings 
and  receipts  it  is  hereby  guarantied  by  said  party  of  the  second  partj  its 
successors  and  assigns,  shall  not  be  less  than  three  hundred  thousand  dol- 
lars ($300,000)  in  any  one  year  during  the  continuance  of  this  lease;  and 
if,  from  any  cause,  said  thirty-three  and  one-third  per  centum  of  the  said 
gross  earnings  and  receipts  should  in  any  year  fall  short  of  three  hundred 
thousand  dollars,  ($300,000.)  the  said  party  of  the  second  part,  its  succes- 
sors or  assigns,  will  make  up  and  pay  each  and  every  such  deficit  out  of 
its  or  their  own  money;  and,  whenever  the  said  thirty-three  and  one-third 
per  centum  of  the  said  gross  earnings  and  receipts  shall  exceed  in  any  one 
year  the  sum  of  five  hundred  and  fif^  thousand  dollars,  ($550,000,)  all  such 
excess  shall  inure  to  and  be  retained  by  the  party  of  the  second  part.  Said 
gross  earnings  and  receipts  are  to  be  determined  from  the  entire  gross  earn- 
ings and  receipts,  from  all  sources  whatsoever,  or  however  derived,  of  the 
railroads  and  property  hereby  leased,  or  any  portion  thereof,  and  the  busi- 
ness of  the  roads  shall  be  so  transacted,  and  the  books  and  accounts  thereof 
so  kept,  by  said  party  of  the  second  part,  its  successors  and  assigns,  as  to 
clearly  exhibit  the  said  entire  gross  earnings  and  receipts  without  any  de- 
ductions whatever.  Said  amount  of  three  hundred  thousand  dollars  ($300,* 
000)  per  annum  guarantied  rental  shall  be  paid  to  the  parties  of  the  first 
part  in  equal  monthly  payments  of  twenty-five  thousand  dollars  each,  at  the 
end  of  each  and  every  month  from  the  date  of  this  lease,  and  the  balance 
of  the  thirty-three  and  one-third  per  centum  of  the  said  gross  earnings  and 
receipts  shall  be  paid  quarter  yearly,  on  the  first  days  of  October,  January, 
April,  and  July  of  each  and  every  year  from  and  after  the  date  of  this  lease; 
eight  one-thirtieths  of  said  guarantied  rental  to  be  so  paid  to  the  said  Colum- 
bus, Springfield  &  Cincinnati  Railroad  Company,  and  twenty-two  one-thir- 
tieths to  said  Cincinnati,  Sandusky  &  Cleveland  Railroad  Company;  and 
one-fifth  of  the  balance  of  the  said  thirty-three  and  one-third  per  centum 
of  the  said  gross  earnings  and  receipts  shall  be  paid  to  the  said  Columbus. 
Springfield  &  Cincinnati  Railroad  Company,  and  four-fifths  to  the  said  Cin- 
cinnati, Sandusky  &  Cleveland  Railroad  Company.  Said  party  of  the  second 
part,  its  successors  and  assigns,  further  agrees  that  it  or  they  will  render  to 
the  said  parties  of  the  first  part,  their  successors  and  assigns,  properly  de- 
tailed accounts  of  said  gross  earnings  and  receipts  quarter  yearly,  and  will 
allow  said  parties  of  the  first  part,  their  successors  and  assigns,  by  their 
proper  officers  or  employes  duly  authorized,  such  free  access  to  its  or  their 
books,  papers,  and  accounts  as  may  be  required  to  ascertain  the  correctness 
of  the  accounts  so  rendered: 

^'Provided,  always,  and  these  presents  are  upon  the  express  condition,  that 
if  the  said  party  of  the  second  part,  its  successors  and  assigns,  shall  neglect 
or  fail  to  pay  to  the  said  parties  of  the  first  part,  their  successors  or  assigns, 
the  amount  of  rental  hereinafter  provided  to  be  paid,  or  any  part  thereof,  for 
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a  period  of  thirty  days  after  the  same  ought  to  have  been  paid,  as  aforesaid* 
or  in  case  the  said  party  of  the  second  part,  its  successors  and  assigns,  shall 
not  from  time  to  time,  and  at  all  times  during  the  continuance  of  this  lease, 
well  and  truly  observe,  perform,  fulfill,  and  keep  all  and  singular  the  cove- 
nants, conditions,  and  agreements  hereinbefore  or  hereinafter  contained  which 
are  or  ought  to  be  kept  and  performjed  by  said  party  of  the  second  part,  its 
successors  and  assigns,  according  to  the  true  intent  and  meaning  of  these 
presents,  then  in  any  and  every  such  case  the  said  parties  of  the  first  part, 
their  successors  and  assigns,  shall  have  the  right  to  re-enter  upon  said  rail- 
roads and  other  premises  hereby  demised,  and  to  repossess  and  enjoy  the  same 
as  of  tlieir  former  estate,  anything  liereinbefore  contained  to  the  contrary 
thereof  in  any  wise  notwithstanding;  and  tlie  said  party  of  the  second  part 
shall  be  liable  to  the  parties  of  the  first  part  and  each  of  them  for  all  damage:^ 
which  they  or  either  of  them  may  sustain  by  any  default  of  the  party  of  the 
second  part,  but  no  such  forfeiture  shall  be  declared  unless  the  said  party  of, 
the  first  part  shall  have  first  notified  the  said  pai'ty  of  tlie  second  part  of  the 
default  complained  of,  and  request  the  performance  of  this  contract  in  that 
behalf  by  the  said  party  of  the  second  part,  its  successors  and  iissigns;  and 
the  said  party  of  tiie  second  part,  its  successors  and  assigns,  further  agree 
that  it  or  they  will  diligently  prosecute  tlie  building  of  the  line  of  railroad 
from  Indianapolis  to  Springfield,  hereinbefore  named,  and  complete  the  same, 
and  have  it  duly  connected  and  in  operation  with  the  line  of  railroad  of  said 
party  of  the  second  part  at  said  Indianapolis,  and  with  the  line  of  railroad  of 
said  party  of  the  first  part  at  said  Springfield,  on  or  before  January  1,  18^2, 
and  will  run  and  operate  the  said  line  of  railroiul  in  connection  with  the  lines 
of  the  parties  of  the  first  part,  and  will  not  become  interested  in  the  earnings 
of  any  competing  railroads  to  the  roads  of  the  parties  of  the  first  part,  or 
either  of  them;  and  said  party  of  the  second  part  further  agrees  tliat  all  bus- 
iness arising  from  its  lines  of  railroad  to  said  Springfield,  and  destined  for 
points  north  and  north-east  thereof,  shall  be  sent  over  the  Cincinnati,  San- 
dusky &  Cleveland  Railroad  as  far  towards  Sandusky  as  may  be  necessary  to 
secure  the  greatest  amount  of  earnings  therefrom  to  the  parties  of  the  first  part, 
and  all  business  destined  for  points  east  and  soutli-east  tliereof  shall  be  sent  via 
Columbus  oyer  the  Columbus,  Springfield  &  Cincinnati  Railroad;  and  the  said 
party  of  the  second  part,  its  successors  and  assigns,  hereby  covenants  and 
agrees  with  the  said  parties  of  the  first  part,  their  successors  and  assigns,  that 
it  and  they  will,  during  the  term  hereby  granted,  well  and  truly  pay  the  rental 
hereinbefore  provided  promptly  at  the  times  and  in  the  manner  limited  and 
prescribed  herein  for  the  payment  thereof,  according  to  the  true  intent  and 
meaning  of  these  presents,  and  that  in  computing  the  amount  of  the  total  re- 
ceipts and  earnings  on  the  lines  of  the  railroads  of  the  parties  of  the  first  part 
it  will  allow  on  all  through  business  between  Peoria  and  Sandusky,  and  be- 
tween Peoriaand  Columbus,  full  pro  rata  to  each  road,  according  to  the  num- 
ber of  miles  hauled  on  each;  and  said  party  of  the  second  part,  its  successoi-s 
and  assigns,  further  agree  that  it  and  they  will,  during  the  continuance  of 
this  lease,  maintain  and  keep  in  good  order  and  condition  by  renewals  and 
repairs  the  railroads  and  other  property  heieby  demised,  and  to  add  such  new 
cars,  engines,  and  rolling  stock  as  may  be  necessary  to  replace  such  as  may 
become  worn  out  or  destroyed,  so  as  to  keep  said  equipment  up  to  its  present 
standard  of  value  and  efficiency,  and  to  mark  distinctly,  in  the  usual  manner, 
all  such  new  cars,  engines,  and  rolling  stock,  to  denote  that  they  belong  and 
appertain  .to  the  Cincinnati,  Sandusky  A^  Cleveland  Railroad  Company,  and  so 
deliver  them  upon  the  railroad  of  said  company,  free  from  all  liens,  as  its 
property,  subject  only  as  their  other  property  to  the  terms  of  this  lease;  and 
all  such  cars,  engines,  or  other  rolling  stock  shall  be  so  distinctly  marked  as 
aforesaid  before  leavi  ng  the  shops  or  other  places  of  man ufacture.    The  party 
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of  the  second  part,  its  successors  and  assigns,  will  also  make  all  renewals  of 
track  upon  the  railroads  of  the  parties  of  the  first  part  with  steel  rails  of  not 
less  than  fifty-six  pounds  to  the  linear  yard,  and  will,  as  rapidJy  as  good  man- 
agement may  require,  provide  the  entire  tracks  of  the  railroads  of  the  parties 
of  the  first  part  with  such  steel  rails,  and  will  at  all  times  keep  and  maintain 
the  tracks  of  the  said  railroads,  and  each  of  them,  in  first-class  condition  of 
repair;  that  it  and  they  will  also  run  and  operate  said  railroads  of  the  parties 
of  the  first  part  in  such  manner  that  the  corporate  rights  and  privileges  of 
said  parties  of  the  first  part  shall  not  be  impaired  or  endangered;  that  it  will 
furnish  the  public  all  reasonable  accommodation  in  the  running  of  its  trains 
and  otherwise  over  said  roads  of  the  parties  of  the  first  part;  that  it  will  in- 
demnify and  save  harmless  the  said  parties  of  the  first  part  from  ail  liabilities 
and  claims  for  damages  and  losses  incurred  and  arising  in  any  manner  in  the 
running  of  said  railroads;  and,  in  general,  that  it  will  operate  said  railroads 
of  the  parties  of  the  first  part,  and  furnish  such  equipments,  stations,  and  , 
other  appurtenances  therefor,  as  are  suited  for  and  required  by  a  railroad  of 
the  best  class,  and  that  it  will  use  all  necessary  and  possible  efforts  to  facili- 
tate and  increase  the  business  of  the  railroads  hereby  leased. 

"The  said  party  uf  the  second  part  further  agrees  that  it  will  pay  all  taxes 
and  assessments  whatsoever  that  may  be  levied  by  either  the  state  of  Ohio, 
or  the  United  States  of  America,  or  under  the  authority  of  either  thereof,  on 
the  roads  and  property  hereby  demised,  or  on  their  earnings  and  receipts,  and 
on  all  dividends  and  interest  which  may  be  paid  by  the  parties  of  the  first 
part,  but  not  including  any  taxes  or  assessments  which  may  be  made  against 
the  individual  holders  of  the  stock  or  bonds  of  the  parties  of  the  first  part: 
that  it  will  procure  and  keep  policies  of  insurance  in  full  force  upon  all 
bridges,  docks,  buildings,  engines,  cars,  and  other  equipments  and  machinery, 
and  other  property  hereby  demised,  to  the  extent  at  least  of  two-thirds  of  the 
full  value  thereof;  and  to  have  such  policies  written  for  the  benefit  of  whom 
it  may  concern,  and  fully  protecting  and  referring  to  the  respective  interests 
of  the  parties  hereto,  and  in  case  of  loss  all  sums  received  from  underwriter^ 
of  existing  or  future  policies  of  insurance  shall  inure  to  the  party  of  the  sec- 
ond part,  and  to  be  expended  in  repairing  or  replacing,  as  the  case  may  be, 
the  property  damaged  or  destroyed.  The  party  of  the  second  part  shall,  when- 
ever requested  by  the  parties  of  the  first  part,  or  either  of  them,  furnish  a 
special  car,  and  transport  therein  the  board  or  boards  of  directors  of  the  par- 
ties of  the  first  part,  or  a  committee  thereof,  free  of  cost,  over  the  roads  of 
the  parties  of  the  first  part,  as  often  as  four  times  each  year,  if  required;  giv- 
ing them  suitable  time  and  opportunity  to  examine  the  condition  of  the  roads 
and  other  property  hereby  demised.  The  party  of  the  second  part,  its  suc- 
cessors and  assigns,  also  further  agree  that  it  or  they  will  not  transport  any 
wood  or  ties  cut  in  any  of  the  counties  of  the  state  through  which  the  lines 
of  the  railroads  of  the  parties  of  the  first  part  pass  at  less  than  the  regular 
local  rates  for  timber,  lumber,  and  wood.  It  is  also  mutually  agreed  between 
the  parties  hereto  that  in  case  the  parties  of  the  first  part,  their  successors 
and  assigns,  shall  fail  to  pay  the  interest  or  principal  of  the  bonds  or  preferred 
stock  hereinbefore  named,  for  a  period  of  thirty  f  80)  days  after  tiie  same  shall 
have  become  due  and  payable,  the  said  party  of  the  second  part,  its  successors 
and  assigns,  may  proceed  and  pay  the  same  to  the  parties  entitled  thereto  out 
of  the  rental  created  and  provided  for  under  this  lease;  and  the  amount  so 
paid  shall  be  charged  to  the  parties  of  the  first  part  and  deducted  from  the 
money  then  due,  or  to  become  due,  to  the  parties  of  the  firat  part,  under  this 
lease.  In  case  the  parties  of  the  first  part  should  fail  to  extend  the  time  of 
payment  of 'ahy  of  said  bonds,  or  negotiate  new  securities  in  lieu  of  them  as 
hereinbefore  provided,  then  the  said  party  of  the  second  part  may  renew  the 
same  at  a  rate  of  interest  not  in  excess  of  that  now  payable  in  said  bonds, 
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respectively,  or  may  pay  and  discharge  said  bonds,  and  have  a  lien  upon  the 
premises  hereby  demised  for  the  payment  of  the  same,  and  a  credit  on  the 
rental  herein  reserved  of  the  amount  of  the  interest  on  the  bonds  so  paid. 
It  is  also  further  mutually  agreed  and  understood  between  the  parties  hereto 
that  the  Cincinnati,  Sandusky  &  Cleveland  Bailroad  Company  sells  to  the  party 
of  the  second  part  all  the  fuel,  lumber,  timber,  new  ties,  oil  waste,  all  new 
and  old  rails  not  in  the  track  at  the  time  this  lease  goes  into  effect,  and  all 
such  stationery  and  other  supplies  furnished  for  use  upon  the  lines  of  rail- 
road hereby  leased  as  may  be  available  for  use,  and  desired  by  the  said  party 
of  the  second  part.  An  inventory  and  cost  appraisal  of  the  aforenamed  sup- 
plies and  rails  shall  be  made  before  this  lease  goes  into  effect,  by  three  per- 
sons, one  of  whom  shall  be  appointed  by  the  parties  of  the  first  pai*t,  one  by 
the  paity  of  the  second  part,  and  the  other  by  the  two  persons  so  appointed; 
the  decision  of  either  two  of  w^hich  shall  be  final  both  as  to  the  quantities  of 
said  supplies  and  rails  thus  sold,  and  their  cost  value  as  hereinbefore  named; 
the  total  amount  of  which  said  cost  value  the  party  of  the  second  part  hereby 
agrees  to  pay  in  cash  to  the  Cincinnati,  Sandusky  &  Cleveland  Railroad  Com- 
pany in  or  within  thirty  (30)  days  after  this  lease  goes  into  effect. 

*'It  is  also  mutually  agreed  that  all  the  tracks,  bridges,  buildings,  locomo- 
tives, cars,  and  other  property  of  the  parties  of  the  first  part  hereby  leased 
shall,  as  soon  as  practicable,  and  within  sixty  (60)  days  after  the  date  of  this 
lease,  be  duly  inventoried  and  appraised  in  manner  and  form  as  hereinbefore 
provided  for  the  inventory  and  appraisal  of  the  supplies  and  rails;  and  said 
inventory  and  appraisal,  when  completed,  shall  be  copied  in  triplicate,  one 
copy  thereof  to  be  placed  for  filing  and  record  with  the  Indiana,  Bioomington 
&  Western  Railroad  Company,  and  one  copy,  for  like  purpose,  to  each  the 
Cincinnati,  Sandusky  &  Cleveland  Railroad  Company  and  the  Columbus, 
Springfield  &  Cincinnati  Railroad  Company,  and  also  for  the  purpose  of  en- 
abling the  respective  parties  hereto  the  better  to  determine  from  time  to  time 
if  any  waste  or  depreciation  of  the  property  has  taken  place;  said  appraisal 
to  be  made  on  a  basis  of  value  of  gold  coin  of  the  United  States  of  America; 
and  at  the  termination  of  this  lease  a  like  inventory  and  appraisal  shall  be 
made,  in  like  manner,  of  the  same  or  substitute  property,  to  determine  whether 
all  such  property  is  then  in  good,  better,  or  worse  condition  of  efficiency; 
and  the  parties  making  such  inventory  and  appraisal  shall  appraise  the  dif- 
ference in  value,  if  any,  and  any  such  difference  shall  be  equalized  by  pay- 
ment from  one  party  to  the  other  as  the  case  may  require;  and  to  have  such 
waste,  depreciation,  or  betterment  and  improvement,  if  any,  as  the  case  may 
be,  restored  and  made  good.  It  is  also  agreed  by  the  parties  of  the  first  part 
that  the  party  of  the  second  part,  its  successors  and  assigns,  shall  have  the 
right  to  use  the  name  of  the  parties  of  the  first  part  so  far  as  Ub  may  be  nec- 
essary for  it  to  do  so  in  bringing  any  actions,  and  in  making  any  defenses. 

"It  is  also  further  agreed  by  the  party  of  the  second  part,  its  successors 
and  assigns,  that  the  Cincinnati,  Sandusky  &  Cleveland  Railroad  Company 
shall  retain  to  itself  for  its  own  uses  and  purposes  all  real  estate  it  may  pos- 
sess, not  appurtenant  to  its  line  of  railroad,  or  necessary  for  its  use  and 
operation;  more  particularly  the  properties  recovered  from  Rush  R.  Sloan, 
its  former  president.  And  whereas,  the  said  Cincinnati,  Sandusky  &  Cleve- 
land Railroad  Company  has  heretofore  leased  the  portion  of  its  road  between 
Springfield,  in  Clarke  county,  and  Dayton,  in  Montgomery  county,  the  said 
party  of  the  second  part  assumes  such  lease  and  all  existing  contracts  and 
agreements,  of  said  parties  of  the  first  part.  And .  it  is  also  hereby  mu- 
tually agreed  that  if  from  any  cause  either  of  the  parties  hereto  shall  neglect 
or  fail  to  appoint  the  person  herein  provided  to  act  as  appraiser  for  ihe  in- 
ventorying and  appraisal  of  the  supplies  and  rails»  and  of  the  track,  locomo- 
tives, etc.,  hereinbefore  named,  it  shall  be  competent  for  the  apjpraiser  ap- 
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pointed  by  the  other  party  to  appoint  both  of  such  other  appraisers.  And  it 
Is  further  agreed  that  the  party  of  the  second  part  will  furnish,  free  of 
charge,  to  the  parties  of  the  first  part  suitable  rooms  and  accommodations  in 
the  general  office  buildings  at  Sandusky,  Springfield,  and  Columbus,  Ohio/ 
for  the  offices  of  the  president,  secretaries,  and  treasurers  of  the  parties  of 
the  first  part;  and  that  until  the  completion  of  the  road  of  the  party  of  the 
second  part  said  party  of  the  second  part  will  not  change  the  managing 
agents  and  employes  of  the  parties  of  the  first  part  except  with  the  consent 
of  tlie  president  of  said  parties  of  the  first  part 

"In  witness  whereof,  the  said  parties  hereunto  have  caused  this  lease  to 
be  signed  by  their  respective  presidents,  and  attested  by  their  respective  secre- 
taries, and  have  caused  their  corporate  seals  to  be  hereto  attached  the  day 
and  year  above  written,  in  triplicate. " 

The  lease  was  duly  executed  and  delivered,  and  on  May  1,  1881,  the 
defendant  took  possession  of  the  roads  and  property  leased  so  far  as  it 
could,  and  holds  the  same.  And  since  then,  May  1,  1881,  the  defend- 
ant has  received  the  rent  and  has  enjoyed  the  benefits  secured  to  the  les- 
sor by  the  prior  lease  of  November  28,  1870,  which  was  so  obtained  by 
the  defendant.  At  the  end  of  the  first  quarter,  after  July  31,  1881,  a 
dispute  arose  as  to  what  rent  the  defendant  should  pay  plaintiffs  for  the 
part  of  the  road  between  Springfield  and  Dayton;  whether  it  should  be 
33i  per  cent,  of  the  gross  earnings  and  receipts  of  that  part  of  the  road, 
or  only  33  i  per  cent,  of  what  was  paid  over  to  the  defendant,  either  sum 
making  more  than  the  minimum  amount  to  be  paid.  After  the  end  of 
the  second  quarter,  on  February  18,  1882,  plaintifis  brought  suit  for  the 
rent  claimed  and  not  paid;  and  they  set  forth  the  two  leases  in  full,  with 
averments  of  gross  earnings  and  receipts  and  failure  to  pay  amoun1;8  due, 
and  plaintiffs  claimed  judgment  for  the  unpaid  amount  of  33i  per  cent, 
of  the  gross  earnings  and  receipts,  with  interest.  The  defendant  admit- 
ted corporate  existence,  and  denied  every  other  allegation  or  statement. 

On  the  trial  the  court  of  common  pleas  gave  judgment  for  the  defend- 
ant. A  bill  of  exceptions  was  taken;  and  on  proceedings  in  error  the 
district  court  found  as  matter  of  fact — 

"That  the  defendant'  has  operated  since  May  1,  1881,  the  plaintiffs'  rail- 
roads between  Sandusky  and  Springfield  and  Springfield  and  Columbus, 
under  the  lease  to  it  in  said  petition  exhibited,  and  has  received  from  the 
Cleveland,  ColMmbus,  Cincinnati  &  Indianapolis  Railway  Company  the  thirty- 
five  per  cent,  of  its  gross  earnings  and  receipts  on  that  part  of  said  railroad 
between  Springfield  and  Dayton ,^undel'  the  lease  in  said  petition  first  exhib- 
ited,  frotn  May  1, 1881,  to  the  bringing  of  this  suit;  and  that  if  the  true  con- 
struction of  the  lease  from  the  plaintiffs  to  the  defendant,  exhibited  in  the 
plaintiffs*  petition,  be  that  the  defendant  is  obliged  to  account  for  and  pay  to 
the  plaintiffs  thirty-three  and  one-third  per  cent,  of  the  gross  earnings  and 
receipts  realized  by  the  Cleveland,  Columbus,  Cincinnati  &  Indianapolis  Rail- 
way Company  by  the  operation  of  that  portion  of  the  plaintiffs'  road  between 
Springfield  and  Dayton,  under  the  lease  in  said  petition  first  e^chibited,  that 
then  there  is  due  and  payable  to  the  plaintiffs  from  the  defendant  the  several 
amounts  claimed  in  the  plaintiff's  petition;  but  that  if  the  true  construction 
of  the  said  lease  from  the  plaintiffs  to  the  defendant  be  that  the  defendant  is 
required  to  account  fOr  and  pay  thirty-three  and  one-third  per  cent,  of  the 
rental  only,  due  from  and  paid  by  the  Cleveland,  Columbus,  Cincinnati  &r  In- 
dianapolis Railway  Company  for  the  use  of  that  portion  of  the  said  railroad 
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between  Springfield  and  Dayton,  under  the  lease  in  said  petition  first  exhib- 
ited, that  then  and  in  that  case  there  is  nothing  due  from  the  defendant  lo 
the  plaintiffs,  on  the  cause  of  action  set  forth  in  the  plaintiffs'  petition.  And 
it  further  appearing  to  the  court,  all  the  Judges  concurring  therein,  that  the 
decision  of  the  question  as  to  which  of  said  constructions  of  said  lease  under 
the  facts  and  circumstances  set  forth  in  the  bill  of  exceptions  in  this  case  is 
the  true  construction  of  the  lease  from  the  plaintiffs  to  the  defendant  involves 
diflScult  and  important  questions  of  law,  and  all  the  Judges  of  this  court  being 
of  opinion  that  this  cause  ought  to  be  reserved,  it  is  by  the  court,  on  motion 
of  the  plaintiffs,  ordered  that  this  cause  be,  and  the  same  is  hereby,  reserved 
for  decision  in  the  supreme  court." 

Bowman  &  Boivman  and  R.  P.  Ranney,  for  plaintiflFs  in  error. 
0.  W,  Fairbanks  and  Wm.  H.  West^  for  defendant  in  error. 

FoLLETT,  J.  The  parties  desire  "the  true  construction  of  the  lease 
from  the  plaintiffs  to  the  defendant,"  as  to  one  matter  only:  What 
rent  shall  now  be  paid  to  plaintiffs  for  the  part  of  the  railroad  from 
Springfield  to  Dayton?  The  corporate  existence  of  the  parties  is  ad- 
mitted, and  their  competency  to  make  the  lease  is  not  questioned.  There 
is  no  claim,  by  either  party,  that  there  was  any  mistake  or  fraud  on  the 
part  of  any  one;  and  neither  party  asks  for  any  reformation  or  change 
of  any  part  of  the  lease.  There  does  not  seem  to  be  any  substantial  dis- 
pute between  the  parties  as  to  the  legal  principles  that  govern  the  con- 
struction of  the  lease;  and  all  agree  that  the  per  cent,  to  be  paid  is  33i 
per  cent. 

But  they  dispute  as  to  the  ba^is  on  which  to  compute  the  amount  of 
rent  to  be  paid.  Is  such  basis  the  entire  gross  earning  and  receipts  of  all 
the  property  and  railroads  owned  and  leased  by  the  plaintiffs,  incJuding 
the  part  from  Springfield  to  Dayton?  This  is  the  daim  of  plaintiffs; 
and  the  defendant  admits  that  such  basis  would  be  correct  if  the  defend- 
ant controlled  and  operated  the  entire  line  of  railroad,  and  that  such  a 
basis  will  be  correct  when  the  prior  lease  is  ended,  and  the  defendant 
comes  into  possession  of  the  part  from  Springfield  to  Dayton.  The  de- 
fendant claims  that  the  correct  basis  now  should  not  include  the  gross 
earnings  and  receipts  of  the  part  of  the  railroad  from  Springfield  to 
Dayton,  but  only  the  35  per  cent,  rents  received  by  the  defendant  from 
the  company  operating  that  part. 

The  dispute  is  shown  as  follows:  During  a  certain  time  the  gross  earn- 
ings and  receipts  of  that  part  of  the  road  are  $300,000,  of  which  35  per 
cent.,  $105,000,  as  rent^  is  paid  to  the  defendant.  Plaintiffs  claim  that 
the  33i  per  cent,  of  the  $300,000,  which  is  $100,000,  should  be  paid 
to  them;  but  defendant  claims  it  should,  pay  only  33i  per  cent,  of  the 
.$105 ,000. rent  received  by.it,  which  is  $35,000;  making  a  difference  to 
each  party  of  $65,000  for  each  $300,000  of  such  gross  earnings  and  re- 
ceipts. 

An  examination  of  this  lease  of  March  8,  1881,  shows  that  the  de- 
fendant agreed  to  "p^y^  as  rental  for  the  aforenamed  grant^  and  de- 
mised railrpaxjs  and  appurtenances,  thirty-three  and  one-third  per  centum 
of  the  total  gross  earnings  and  receipts  of  said  granted  a;nd  demised  raD- 
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roads  and  property.''  And  the  lease  provides  that  "said  gross  earnings 
and  receipts  are  to  be  determined  from  the  entire  gross  earnings  and  re- 
ceipts from  all  sources  whatsoever,  or  however  derived,  of  the  railroads 
and  property  hereby  leased,  or  any  portion  thereof." 

The  railroads  and  property  thus  leased  are  generally  described  by  the 
lease  as  "the  entire  railroads  of  the  said  parties  of  the  first  part  lying  in 
and  extending  from  the  city  of  Sandusky,  in  Erie  county,  to  the  city  of 
Dayton,  in  Montgomery  county,  and  from  the  town  of  Gary,  in  Wyan- 
dot county,  to  the  town  of  Findlay,  in  Hancock  county,  and  from  the 
city  of  Columbus,  in  Franklin  county,  to  the  city  of  Springfield,  in 
Clarke  county, — all  in  the  state  of  Ohio, — now  constructed,  or  which 
shall  hereafter  be  constructed,  as  provided  in  this  agreement,"  There 
follows  the  above  a  more  minute  description  of  the  property  leased. 
The  part  of  the  railroad  from  Springfield  to  Dayton  is  expressly  included 
in  the  part  extending  from  Sandusky  to  Dayton.  And  it  is  not  claimed 
that  this  part  is  included  by  mistake,  or  that  the  lease  anywhere  ex- 
cludes such  part. 

This  language  is  plain  and  specific^  and  includes. the  entire  line  of 
railroads,  and  provides  that  the  "gross  earnings  and  receipts"  of  the  en- 
tire line  shall  be  the  basia  for  computing  the  rent.  We  need  not  add  to 
the  principles  of  construction  as  gathered  and  stated  in  Larder  v.  Burty 
7  Ohio  St.  340,  349. 

It  is  claimed  that  certain  facts  as  to  the  property,  and  certain  words 
and  covenants  of  the  leases,  require  this  language  to  express  a  meaning 
other  than  the  words  seem  to  import;  and  that  the  words  "gross  earn- 
ings'' apply  to  the  part  of  the  property  not  included  in  the  prior  lease, 
and  the  word  "receipts"  to  the  part  in  the  prior  lease.  To  have  such 
efiect  the  other  meaning  must  clearly  appear  to  be  intended. 

It  is  stated  that  the  plaintifis  did  not  put  the  defendant  into  imme- 
diate possession  and  control  of  every  part  of  the  railroad.  It  may  be 
answered  at  once  that  the  defendant  agreed  with  plaintiffs  that  it  should 
not  have  such  possession  and  control,  and  yet  the  parties  used  this  lan- 
guage as  to  the  ham  of  rent.  When  this  lease  was  made,  all  the  parties 
knew  that  the  prior  lease  of  November  28, 1870,  was  in  successful  opera- 
tion; and  that  the  lessee  had  assigned  that  lease  to  the  Cleveland,  Colum- 
bus, Cincinnati  &  Indianapolis  Railway  Company,  an  efficient  and  re- 
sponsible pompany;  and  that  the  lease  was  of  great  value  to  the  lessor* 
These  parlies  also  inserted  the  following  provision  in  their  lease: 

'^And  whereas,  the  said  Cincinnati,  Sandusky  &  Cleveland  Railroad  Com- 
pany has  heretofore  leased  the  portion  of  its  road  between  Springfield,  in 
Clarke  county,  and  Dayton,  inr  Montgomery  county,  the  said  party  of  the 
second  part  assumes  such  lease,  and  all  existing  contracts  and  agreements, 
of  said  parties  of  the  first  part.'' 

The  context  shows  the  intended  meaning  of  the  word  "assumes."  The 
parties  use  it  in  its  original  meaning,  not  its  acquired  meaning. 

The  defendant  asavmed  such  lease.  It  thus  took  to  itself — accepted — 
the  obligatimis,  the  contracts,  and  agreements,  and  the  benefits  of  the  lessor 
in  that  prior  lease.     These  parties  agreed  that  their  lease  was  made  hav- 
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ing  regard  to  the  provisions  of  the  prior  lease.  The  obligations  or  the 
benefits  of  the  prior  lessee  are  not  assumed.  Such  obligations  remain  upon 
the  party  that  agreed  to  fulfill  them,  and  such  party  must  now  perform 
them  for  the  benefit  of  the  defendant. 

The  situation  of  the  defendant  is  very  similar  to  what  it  would  be  had 
the  plaintiffs  and  defendant  made  their  lease  first,  and  after  that  the  de- 
fendant had  made  the  assumed  lease  with  the  company  now  operating 
that  part  of  the  road.  Had  this  been  done,  no  question  could  arise  as 
to  the  basis  for  computing  the  rent  due  plaintiffs  on  their  lease  with  the 
defendant;  the  plain  language  of  the  lease  states  a  basis. 

The  defendant,  when  it  obtained  these  leases  from  plaintiffs,  was  seek- 
ing to  extend  its  line  of  railroad  from  Pekin,  in  the  state  of  Illinois, 
thitough  Indiana,  and  to  Springfield,  Ohio;  and  it  leased  plaintiflfe'  prop- 
erty "so  as  to  form  a  continuous  line  for  the  passage  of  cars,  and  thereby 
to  increase  its  facilities  for  doing  an  east  and  west  bound  business,  and 
to  render  more  profitable  the  large  amount  of  freight  and  passenger  busi- 
ness it  expects  to  bring  to  said  Springfield."  The  defendant  took  imme- 
diate possession  of  plaintiffs'  roads  east  and  north  of  Springfield,  and 
made  them  parts  of  its  extended  system  of  railroads,  east  and  west  and 
north.  By  the  provisions  of  the  lease  assumed,  the  part  of  the  road  from 
Springfield  to  Dayton  had  become  a  part  of  a  trunk  road  from  the  city 
of  Cincinnati,  by  way  of  Dayton  and  Springfield,  to  Cleveland,  Sandusky, 
and  Columbus.  The  defendant  thus  acquired  the  benefits  of  a  connec- 
tion with  and  interest  in  a  system  of  railroads  extending  south;  and  the 
value  of  such  benefits  need  not  be  discussed.  Thus  it  is  conclusive  that, 
by  the  provision  "the  said  party  of  the  second  part  assumes  such  lease,  and 
an  existing  contracts  and  agreements,  of  said  parties  of  the  first  part," 
the  defendant  did  not  simply  take  the  obligations  of  the  lease  assumed, 
but  it  did  obtain  the  great  benefits  secured  to  the  lessor  therein. 

The  defendant  obtained  these  valuable  benefits  which  it  sought  to  se- 
cure, and  all  the  control  and  possession  it  purchased  and  agreed  for, 
with,  power  to  take  full  and  entire  possession  and  control  of  the  remain- 
ing part  whenever  there  is  a  failure  to  fulfill  the  covenants  of  the  prior 
lease.  And  we  see  no  reason  why  the  true  construction  of  this  lease  does 
not  depend  upon  the  words  the  parties  have  used  in  the  lease.  The  de- 
fendant agreed  to  pay  "thirty-three  and  one-third  per  centum  of  the  to- 
tal gross  earnings  and  receipts  of  said  granted  and  demised  railroads 
and  property."  And  the  lease  describes  the  entire  railroads  and  prop- 
erty. What  are  gross  earnings  and  receipts f  Surely  they  are  not  net 
earnings  and  receipts.  It  has  been  earnestly  contended  that  .the  word 
"receipts  "  expresses  something  separate  from  earnings,  and  was  intended 
to  indude  only  the  35  per  cent,  paid  under  the  prior  lease.  But  the 
parties  have  not  so  expressed  it  in  the  lease;  and,  on  final  argument,  the 
defendant  admitted  that,  as  the  parties  had  used  the  words  "gross  earn- 
ings and  receipts,"  these  words  may  be  taken  together  as  expressing  the 
same  thing,  unless  other  parts  of  the  agreement  require  a  different  con- 
struction. We  think  this  is  the  correct  rule,  especially  to  bind  the  de- 
fendant in  its  promises.     No  other  words  of  this  lease  can  require  such 
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a  separation  and  limitation  of  meaning.  There  are  no  provisions  that 
the  rent  shall  be  gross  earnings  and  receipts  only  of  the  parts  operated  by 
the  defendant,  and  different  for  the  parts  not  so  operated.  No  one  could 
claim  such  a  result  would  follow  should  the  defendant  sublease  the  parts 
it  now  operates. 

It  is  claimed  "that  in  several  places  where  the  words  'demise  and  grant ' 
are  used,  they  are  evidently  used  in  a  restricted  sense,  and  apply  to  the 
parts  of  the  roads  not  before  leased;"  and  so  "gross  earnings"  apply  to 
all  income  except  the  rent  from  the  part  from  Springfield  to  Dayton, 
and  this  rent  was  called  "receipts."  But  it  is  hot  claimed  the  words 
"  demise  and  grant "  were  only  so  used  in  a  restricted  sense.  And  if  the 
words,  "  demise  and  grant,"  did  not  convey  the  entire  line  of  railroacjs, 
including  the  part  from  Springfield  to  Dayton,  what  becomes  of  the  de- 
fendant's admitted  right  to  the  possession  and  control  of  that  part  of  the 
road  when  the  prior  lease  shall  be  ended?  The  lease  provides  that  the 
"gross  earnings  and  receipts"  are  from  the  property  and  railroads  "de- 
mised and  granted  "  in  the  lease;  and  the  language  applies  these  words  to 
the  entire  line. 

We  are  asked  to  compare  the  provisions  of  the  two  leases,  to  find  that 
the  meaning  of  the  word  "  receipts  "  is  limited  to  the  35  per  centum  rent 
paid  to  the  defendant.  It  must  be  conceded  that  the  words  "gross  earn- 
ings and  receipts,"  in  the  prior  lease,  where  no  rents  are, received,  are 
used  together,  and  used  to  express  one  thing  only.  In  that  lease  there 
'  are  no  receipts  aside  from  the  gross  earnings;  yet  the  parties  there  use 
the  words  "gross  earnings  and  receipts"  aa  the  ftcwis  for  computing  rent. 
And  these  parties  must  admit  they  are  so  rightly  used. 

We  are  asked  to  look  at  the  covenants,  "as  to  keeping  the  accounts  of 
the  gross  earnings  and  receipts,  and  the  time  of  the  payment  of  the 
rental,"  to  aid  in  separating  the  word  "receipts"  from  "gross  earnings  and 
receipts."  In  one  case  the  original  lessee  or  assigns  must  keep  the  ac- 
counts, and  render  a  semi-annual  statement.  In  this  lease  the  deferidant 
must  keep  the  accounts,  and  every  quarter  the  defendant  must  render 
an  accurate  detailed  account.  The  original  lessee  need  not  render  an  ac- 
count only  each  six  months,  but  the  account  must  show  the  quarterly  busi- 
ness, as  payments  are  required  quarterly.  So  far  as  appears,  such  ac- 
counts show  the  monthly  business;  and,  whether  they  do  so  or  not,  the 
defendant  has  agreed  to  render  quarterly  statements,  and  no  one  asserts 
it  is  not  able  to  do  so.  So  far  there  is  no  complaint  before  us  that  each 
party  has  not  known  the  amount  of  gross  earnings  and  receipts  of  each 
quarter.  '  Tlie  exact  amount  of  the  first  quarter  and  the  amount  of  the 
second  quarter  seem  to  be  well  known. 

As  to  tim^s  of  payment  in  this  lease,  it  is  $25,000  each  month ,  and  the 
quarterly  remainder  must  be  paid  on  the  first  days  of  January,  April, 
July,  and  October,  and  30  days'  grace  is  allowed.  In  the  prior  lease  the 
time  is  within  30  days  after  the  last  days  of  December,  March,  June,  and 
September.     The  quarters  end  substantially  at  the  same  time. 

Again,  it  is  claimed  the  defendant's  covenant  to  renew  the  tracks  of 
the  roads  leased  "with  steel  rails  of  not  less  than  fifty-six  pounds'  to  the 
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linear  yard,"  could  apply  only  to  the  roads  in  the  possession  and  control 
of  the  defendant,  as  ttie  defendant  could  not  repair  the  road,  and  as  no 
such  provision  is  in  the  prior  lease.  But  this  claim  overlooks  a  more 
important  provision  of  each  lease.  In  the  prior  lease  the  lessee  cove- 
nants "in  general  that  it  will  maintain  said  railroad  in  such  condition, 
and  that  it  will  operate  the  same  and  furnish  such  machinery,  cars, 
equipmetits.  stations,  a/nd  other  appurtenances,  as  are  suited  and  required  by 
a  railroad  of  the  be^st  description."  In  this  lease  the  lessee  covenants  that 
it  will  "furnish  such  equipments,  stations,  and  other  appurtenances  there- 
for, as  are  suited  for  and  required  by  a  railroad  of  the  best  class."  All 
agree  that  steel  rails  are  now  "suited  and  required  by  a  railroad  of  the  best 
description,"  and  so  the  prior  lease  provides  for  such  rails;  and,  in  the 
future,  rails  of  a  quality  much  better  than  steel  may  be  "suited  for  and 
required  by  a  railroad  of  the  best  dass."  And,  when  required,  they  must 
be  furnished  under  the  prior  lease,  or  the  defendant,  by  virtue  of  the 
prior  lease,  may  take  possession  of  that  part  of  the  railroad,  and  hold  it 
under  his  lease  with  plaintiffs.  Thus  the  defendant  has  the  power  to 
fulfill  every  one  of  its  covenants  in  this  lease  as  and  when  applied  tojhe 
entire  line  of  railroad,  either  by  its  own  acts  or  by  compelling  another  to 
act. 

Whether  or  not  either  of  these  agreements  is  profitable,  id  not  before 
us.     It  does  not  appear  that  any  one  is  not  profitable. 

We  find  nothing  iri  either  lease  that  requires  the  word  "receipts"  to 
be  applied  only  to  the,.35  per  centum  rent  paid  under  the  prior  lease  to 
the  defendant,  or  that  should  separate  it  from  the  expression  "gross  earn- 
ings and  receipts,"  as  used  and  applied  throi:^faout  both  leases.  The 
parties  here  made  but  one  lease.  The  defendant  entered  into  its  plain 
and  specific  covenants,  knowing  and  accepting  the  provisions  of  the  prior 
lease,  with  plaintiffs'  consent.  The  agreement  to  pay,  as  rent,  33i  per 
centum  of  the  total  gross  earnings  and  receipts  of  the  granted  and  de- 
mised railroads  and  property  is  definite  and  distinct,  and  its  meaning  is 
not  changed  or  limited  by  any  words  or  covenant  of  either  lease,  or  by 
any  fact  shown. 

The  plaintiffs  were  entitled  to  judgment  as  prayed  for.  The  court  be- 
low erred,  and  the  judgment  is  reversed,  and  judgment  is  rendered  for 
the  plaintiffs. 

(44  Ohio  St.  339) 

Braiden  V,  Mercer. 

{Bwpreme  Court  of  Ohio,    June  1, 1886.) 

GuARDiAir  AifD  Ward— AcnoN— Bond — Bbttlbmbnt. 

In  an  action  upon  a  guardian's  bond  for  the  recoverv  of  the  amount  found 
due  the  wards  upon  a  final  settlement  of  the  guardian  s  accounts  in  the  pro- 
bate court,  the  sureties  are  concluded  by  the  settlement,  and  will  not  be  heard, 
In  the  absence  of  fraud  and  collusion,  to  question  its  correctness,  or  to  demand 
a  rehearing  of  the  accounts. 

Error  to  district  court,  Belmont  county. 

Owen,  C.  J.  In  October,  1873,  Milton  W.  Junkins  was  appointed 
guardian  of  the  estates  of  two  of  his  minor  children.    He  gave  boad^  with 
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Samuel  Braiden,  plaintiff  in  error,  as  surety,  conditioned  that  his  prin- 
cipal should  "faithfully  discharge  all  his  duties  as  such  guardian,  as  is 
required  by  law."  He  entered  upon  the  discharge  of  his  trust.  A  con- 
siderable sum  of  money  belonging  to  his  wards  came  into  his  hands  as 
guardian,  which  he  neglected  to  account  for.  He  thereafter  died,  and 
in  February,  1880,  D.  W.  Cooper  was  appointed  his  administ^tor,  and 
in  February,  1881,  as  such  administrator,  and  as  required  by  section 
6291,  Rev.  St.,  filed  in  the  probate  court  of  Belmont  county  an  account 
of  the  doings  of  his  intestate  as  such  guardian.  In  June,  1881 ,  the  court 
passed  upon  this  account,  and  found  that  in  his  life-time  the  guardian, 
as  such,  had  received  of  his  wards'  money  $953.48,  which,  with  the  in- 
terest thereon,  amounted  to  the  sum  of  $1,384.06,  which  was  adjudged 
against  the  estate  of  the  late  guardian,  and  ordered  to  be  paid  by  the  ad- 
ministrator to  the  then  and  present  guardian,  the  defendant  in  error. 
There  being  no  assets  in  the  hands  of  the  administrator,  the  action  below 
was  brought  in  the  court  of  common  pleas,  by  the  present  guardian  of 
these  wards,  against  Braiden  and  the  administrator  of  his  principal,  upon 
the  bond  of  the  latter,  for  the  recovery  of  the  amount  found  due  from 
the  estate  of  the  guardian,  and  interest.  To  the  petition  Braiden  made 
answer  as  follows: 

"That  the  said  Milton  W.  Juukins.  as  guardian,  did  not  file  any  account 
of  bis  trust  as  guardian ;  that  the  account  filed  by  his  administrator  was  filed 
without  the  knowledge  of  this  defendant,  and  this  defendant  was  no  party 
thereto.  The  defendant  further  says  that,  for  many  years  prior  to  the  death 
of  the  said  Junkins,  he,  the  said  Junkins,  was  a  man  of  intemperate  habits; 
that  he  was  for  a  very  long  time  unable  to  work ;  that  he  had  no  real  or  per- 
sonal estate,  and  no  income  except  what  he  derived  from  his  practice  as  a 
physician,  when  able  to  practice,  and  from  an  estate  by  curtesy  he  had  in 
certain  real  estate;  that  at  the  time  he  was  appointed  guardian  his  wards 
were  infants  of  tender  years,  requiring  great  care  and  attention;  that  they 
had,  in  addition  to  the  moneys  claimed  to  have  been  received  by  their  guard- 
ian, the  remainder  in  fee-simple  of  a  piece  of  real  estate  in  the  city  of  BelU 
aire,  Ohio,  of  the  value  of  at  least  forty-five  hundred  ($4,500)  dollars;  that 
while  they  were  possessed  of  an  estate  as  aforesaid,  and  their  father  and  guard- 
ian unable  to  provide  for  himself,  he,  the  guardian,  did,  at  great  cost  to 
himself,  support,  clothe,  and  educate  said  children,  and  on  them  and  in  their 
behalf  did  expend  large  sums  of  money,  exceeding  in  the  aggregate  the 
amount  this  defendant  is  sought  to  be  charged  with,  and  that  the  said  real 
estate  of  said  wards  is  still  held  and  possessed  by  them  free  of  incumbrance. 
The  defendant,  Samuel  Braiden,  further  says  that  for  a  long  time  previous 
to  the  death  of  the  said  Junkins,  he,  the  said  Junkins,  was  not  in  condition 
to  transact  business;  that  on  that  account  he  did  not,  in  his  life-time,  claim 
or  ask  an  allowance  for  the  maintenance  of  his  wards,  nor  did  his  adminis- 
trator for  him  in  the  final  settlement  of  his  accounts.  The  defendant  further 
says  that  the  said  Junkins  was  entitled  to  an  allowance  for  maintaining, 
clothing,  and  educating  his  wards;  that  his  failure  to  do  so  was  owing  to 
his  condition  as  aforesaid;  and  that  said  guardian  was  not  in  fact  indebted  to 
his  wards  in  any  sum  at  the  time  of  his  death,  and  that  the  said  claim  against 
him  is  not  valid  or  equitable." 

The  plaintiffs  demurrer  to  this  answer  was  sustained,  the  defendant 
excepted,  and,  on  lus  failure  to  answer  farther,  judgment  was  rendered 
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against  him  for  the  amount  demanded  in  the  petition.  The  dislrict 
court,  on  error,  affirmed  this  judgment.  To  reverse  the  judgment  be- 
low the  present  proceeding  is  prosecuted. 

If  Braiden  was  entitled  to  the  relief  demanded  in  his  answer,  the  judg- 
ments below  are  erroneous,  and  should  be  reversed. 

The  single  proposition  to  which  we  address  our  consideration  is  the 
right  of  Braiden  to  a  review,  in  the  action  below,  of  the  finding  and  or- 
der of  the  probate  court  upon  the  settlement  of  the  guardian's  dealings 
by  his  administrator.  Braiden  was  not  made  a^  party  to,  and  it  is  as- 
sumed that  he  had  no  knowledge  of,  the  settlement  proceeding  in  the 
'  probate  court.  That  the  settlement  was  final  as  between  the  wards  and 
their  guardian's  administrator,  in  the  absence  of  an  appeal  from  it,  or  a 
proceeding  to  open  it  in  accordance  with  the  statutes,  will  be  conceded. 
Section  6289,  Rev.  St.;  Woodmanm  v.  Woodmarme,  32  Ohio  St.  18. 
I  Whether  a  surety  upon  a  guardian's  bond  is  concluded  by  a  settlement 

!  in  the  probate  court  of  his  principal's  accounts  has  not  heretofore  been 

determined  by  this  court.  In  Bartlet  v.  Humphreys^  7  Ohio,  (part  1,) 
224,  it  was  held  that  an  action  against  the  sureties  in  a  guardian's  bond 
was  sustainable  without  previous  liquidation  of  the  amount  due  from 
the  principal.  This  case  was  explained  in  Newton  v.  Hammond j  38  Ohio 
St.  435,  and  the  principle  established  that  a  right  of  action  against  the 
sureties  first  accrues  to  the  watd  for  the  amount  remaining  in  the  hands 
of  the  guardian,  when  such  amount  is  ascertained  by  the  probate  court 
on  the  settlement  of  the  guardian's  final  account.  It  is  said  in  that  case 
by  McIlvaine,  J.:  "The  statement  of  accounts  in  the  probate  court 
must  be  verified  by  the  oath  of  the  guardian, — a  requirement  alike  im- 
portant to  the  sureties  and  the  ward." 

If  the  liability  of  the  sureties  is  not  fixed,  nor  they  concluded,  by 
•  the  settlement,  it  is  not  apparent  why  the  verification  of  the  accounts  is 
of  equal  importance  to  them  and  the  wards.  The  principle  that  a  final 
settlement  of  a  guardian's  accounts,  and  the  determination  by  the  pro- 
bate court  of  the  amount  due  his  wards,  should,  in  the  absence  of  fraud 
and  collusion,  conclude  the  sureties  in  an  action  against  them  upon  the 
guardian's  bond,  finds  strong  support  in  both  reason  and  authority. 
The  sureties  undertake  that  their  principal  will  faithfully  discharge  his 
duties  as  guardian.  Section  6259,  Jlev.  St.  With  other  duties  the  law 
requires  him  to  "render  on  oath  to  the  proper  court  an  account  of  his  re- 
ceipts and  expenditures,  verified  by  vouchers  or  proof,  etc.;  *  ^*  * 
at  the  expiration  of  his  trust,  fully  to  account  for  and  pay  over  to  the 
proper  person  all  of  the  estate  remaining  in  his  hands;  *  *  *  to 
obey  and  perform  all  the  orders  and  judgments  of  the  proper  courts 
touching  the  guardianship."  Section  6269,  Rev.  St.  By  their  bond  the 
sureties  contract  with  reference  to  the  action  of  a  court,  and  that  their 
principal  will  obey  its  orders  and  conform  to  such  action.  Can  they 
say  they  are  strangers  to  such  proceedings?  Upon  their  principal's  fail- 
ure to  obey  the  orders  of  the  court,  there  is  clearly  a  breach  of  the  bond. 
The  relation  they  assume  to  such  court  and  its  action  so  far  makes  them 
privy  to  the  proceedings  afiecting  their  principal  as  to  deny  to  them  the 
right,  when  called  upon  to  answer  for  the  breach  of  the  bond,  to  call  in 
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question  the  grounds  upon  which  the  court  based  its  action,  and  to  have 
the  same  cause  retried. 

We  find  in  our  law  numerous  illustrations  of  this  principle.  The 
sureties  in  an  undertaking  in  attachment  contract  to  pay  the  defendant 
all  damages  sustained  by  reason  of  the  attachment  if  the  order  prove  to 
have  been  wrongfully  obtained.  Has  it  ever  been  doubted  that  the  de- 
termination by  the  court,  in  the  attachment  proceeding,  that  the  order 
was  wrongfully  obtained,  concluded  the  sureties  upon  that  question  in 
an  action  upon  their  undertaking?  By  an  undertaking  in  replevin  the 
sureties  contract  that  their  principal  wUl  duly  prosecute  the  action,  and 
pay  all  costs  and  damages  which  may  be  awarded  against  him.  Nobody 
will  claim  that  the  award  of  damages  in  the  replevin  suit  is  not  final 
against  the  sureties  in  an  action  against  them  upon  the  undertaking.  'An 
undertaking  in  an  injunction  proceeding  is  conditioned  to  secure  the 
party  enjoined  the  damages  he  may  sustain  if  it  be  finally  decided  that 
the  injunction  ought  not  to  have  been  granted.  It  has  never  been  sup- 
posed that  the  sureties,  in  an  action  against  them,  could  be  heard  to  say 
that  they  were  strangers  to  the  injunction  proceeding,  and  that  the  de- 
cision of  the  court,  that  the  injunction  ought  not  to  have  been  granted, 
should  be  disregarded,  and  that  question  again  litigated. 

It  is  not  easy  to  distinguish  the  principle  involved  in  these  proceed- 
ings from  the  one  we  are  considering.  Indeed,  it  may  well  be  consid- 
ered an  established  principle  that,  whenever  a  surety  has  contracted  with 
reference  to  the  conduct  of  one  of  the  parties  in  some  suit  or  proceeding 
in  court,  he  is,  in  the  absence  of  fraud  and  collusion,  concluded  by  the 
judgment.  Shepard  v.  Pebbles^  38  Wis.  373;  Lothrop  v.  Southivorth^  5 
Mich.  436.  448;  Tmle  v.  TowU,  46  N.  H.  434;  Willey  v.  Pautt,  6  Conn. 
74;  StovaU  v.  Banksy  10  Wall.  688;  Heard  v.  Lodge^  20  Kck.  68;  Sturgis 
V.  Knapp,  33Vt.521;  Black  v.  Oirui/iera,  6  Humph .  87;  Dowlingv.  Pclack^ 
18  Cal.  626;  Warrwr  v.  MaWiews,  18  111.  86;  Evans  v.  Own.,  8  Watts,  398; 
Garber  v,Com.,  7  Pa.  St.  266;  Waitsv.Gayle,  20 Ala.  817;  Ckmmiv.  Jerome^ 
68  N.  Y.  322;  DougUm  v.  Howland,  24  Wend.  35;  Brandt,  Sur.  §§  533, 
534. 

ITiis  principle  was  applied  in  an  action  on  an  injunction  bond  in  Zo- 
throp  V.  SouthworiJi,  5  Mich.  448 ,  where  it  was  held  that  a  surety  was  bound 
by  a  decree  against  his  principal,  and  could  raise  no  question  of  its  cor- 
rectness. It  was  said  in  this  case  that  the  surety  undertook  that  his  prin- 
cipal should  abide  the  judgment  of  the  court.  '*He  can  therefore  raise 
no  question  of  the  correctness  of  the  decree,  nor  impeach  it  in  this  col- 
lateral proceeding." 

The  same  holding  was  made  in  a  similar  case,  Towle  v.  Towky  mpra^ 
where  the  court  say: 

"By  signing  the  bond  in  suit  with  Towle,  the  plaintiff  in  the  suit  in  equity, 
the  sureties  voluntarily  assumed  such  a  connection  with  that- suit  that  they 
are  concluded  by  the  decree  in  it  in  the  present  suit  upon  the  bond,  so  far  as 
the  same  matters  are  in  question. " 

The  supreme  court  of  the  United  States  applied  the  same  rule  to  the 
sureties  upon  an  administrator's  bond,  in  Stovall  v.  Banks,  10  Wall.  588. 
It  is  there  said  that  the  surety  '^  cannot  attack  collaterally  a  decree  made 
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against  an  administrator  for  whose  fidelity  to  his  trust  he  has  bound 
himself." 

The  same  application  of  this  principle  was  made  in  Heard  v.  LodgCy 
20  Pick.  58,  where  the  court  say: 

/*To  most  purposes  it  seems  to  us  that  the  sureties  in  an  administration 
bond,  as  well  as.tiie  principal,  are  estopped  from  controverting  the  validity 
of  a  judgment  ascertaining  the  amojint  of  a  debt  to  be  paid  by  the  adminis- 
trator. They  are  in  many  respects  like  the  sureties  in  a  bail-bond,  and 
equally  bound  by  the  proceeding  against  the  principal.  The  duty  they  as- 
sume is  that  their  principal  will  pay  on  demand  all  debts  ascertained  by  judg- 
ment of  a  court  of  law  against  him  in  bis  capacity  as  administrator,  if  the 
estate  be  solvent.  His  failure  to  make  payment  is  a  breach  of  the  adminis- 
tration bond." 

In  the  case  of  an  administrator's  bond,  the  court  say,  in  Oaaord  v.  JeromCj 
68N.Y.322: 

"Sureties  are  bound  by  the  decree  of  the  surrogate  in  such  a  ca(se,  because 
by  their  contract  they  have  made  themselves  privy  to  the  proceedings  against 
their  principal;  and,  when  the  principal  is  concluded,  the  surety,  in  the  ab- 
sence of  fraud  or  collusion,  is  concluded." 

In  Shepard  v.  Pebbles,  88  Wis.  373,  it  was  held  that  the  sureties  on  a 
guardian's  bond  are  concluded  by  the  order  of  the  county  court  on  the 
guardian's  accounting,  as  to  the  amount  due  from  him  to  the  ward.  Cole, 
J.j  said:   '  ' 

"The  general  rule,  of  course,  is  that  a  judgment  is  conclusive  only  as  to 
parties  and  privies;  but  to  this  there  are  exceptions.  And  it  is  conceded 
that,  whenever  the  surety  has  contracted  in  reference  to  the  conduct  of  one 
of  the  parties  In  some  suit  or  proceeding  in  the  courts,  he  is  concluded  by  the 
judgment.  *  *  *  In  the  case  before  us,  the  order  of  the  county  court 
fixed  the  amount  of  the  proceeds  of  sale  in  the  hands  of  the  guardian,  and 
directed  its  payment  to  the  ward.  The  sureties  had  contracted  that  the  guard- 
ian should  and  would  justly  account  for  the  proceeds,  and  dispose  of  them 
according  to  law,  and  would  perform  all  orders  of  the  county  court  by  him  to 
be  performed.  There  was  a  breach  of  the  obligation  on  the  default  of  the 
guardian  to  pay  over  as  he  was  ordered  to  do;  and  the  sureties,  as  well  as  the 
principal,  are  eatopped  from  controverting  the  correctness  of  the  order  ascer- 
taining the  amount.  They  occupy,  in  many  respects,  a  position  like  that  of 
sureties  in' a  replevin  or  bail  bond,  and  are  equally  concluded  by  the  proceed- 
ings against  the  principal." 

The  strong  analogy  of  this  case  to  the  one  at  bar  is  apparent.  The 
settlement  by  the  administrator  of  the  deceased  guardian  is  the  same, 
in  effect,  as  if  made  by  the  guardian  himself.  Section  6291,  Rev.  St. 
The  amount  due  the  wards  was  ascertained  by  the  court,  and  its  pay- 
ment to  the  plaintiff  below  ordered.  In  this,  <lefault  has  been  made. 
No  fraud  or  collusion  is  alleged  in  the  settlement,  but  a  rehearing  of 
the  matter  of  the  accounts  is  asked  as  if  no  settlement  had  been  made. 

The  only  case  cited  by  the  plaintiff  in  error  to  support  the  claim  that 
the  surety  may  be  heard  to  have  a  new  accounting  and  settlement  is 
Datves  v.  Havoardy  4  Mass.  97.  This  was  an  action  of  debt  on  a  bond 
of  a  guardian;  the  loards  being  minor  children  of  the  guardian.  The  guard- 
ian had  made  no  claim  in  His  life-time,  but  the  court  allows  it  to  the 
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sureties.  Tliere  is  no  intimation  in  the  report  of  the  case  that  there  ever 
had  been  a  settlement  of  the  guardian's  accounts  prior  to  the  action  upon 
the  bond.  The  question  we  have  considered  was  not  suggested  by  court 
or  counsel,  and  did  not  arise  upon  the  record. 

The  more  recent  case  of  Heard  v.  Lodge,  20  Pick.  58,  mpra,  presents 
the  view  of  the  same  court  upon  this  question,  and  fully  supports  the 
conclusion  we  have  reached,  which  is  that,  in  an  action  upon  a  guardian's 
bond  for  the  recovery  of  the  amount  «found  due  the  wards  upon  a  final 
settlement  of  the  guardian's  accounts  in  the  probate  court,  the  sureties 
are  concluded  by  the  settlement,  and  will  not  be  heard,  in  the  absence 
of  fraud  and  collusion,  to  question  its  correctness  or  to  demand  a  re- 
hearing of  the  accounts. 

There  was  no  error  in  sustaining  the  demurrer  to  the  answer.  Judg- 
ment affirmed. 


<141  Mft88.  61) 

WiLLETT  V.  White. 

(Supreme  Judicial  Court  of  Massachtuetii.    Jannary  14, 1886.) 

Husband  and  Wife— Married  Woman— Conybtance  of  Real  Estate  by— He- 
lease  BT  Husband— Pbomissort  Note — Evidence. 

A  married  woman  conveyed  real  estate  to  the  plaintifiF,  without  her  husband 
signing  the  deed,  and  gave  to  the  plaintiff  a  note  to  indemnify  her  against 
any  possihle  assertion  by  the  husband  of  his  rights.  After  the  death  of  the 
wife  the  husband  offered  to  sign  a  release  on  condition  that  the  note  was 
given  np.  and  the  plaintiff  accepted  the  offer,  but  no  deed  of  release  was 
given.  Held,  that  at  the  trial  of  an  action  brought  by  the  plaintiff  upon  the 
note,  the  court  rightly  rejected  the  offer  of  tne  defendant  to  give  to  the 
plaintiff  a  release  of  his  interest  in  the  real  estate  conveyed  bv  his  wife  to  the 
plaintiff;  no  agreement  by  the  plaintiff  to  accept  the  offer  of  defendant  hav- 
ing been  set  forth  in  the  answer. 

This  was  an  action  of  contract  upon  a  promissory  note  for  $500,  pur- 
porting to  be  signed  by  Lois  P.  B.  White,  the  defendant's  intestate,  pay- 
able on  demand  to  the  order  of  the  plaintiff.  At  the  trial  in  the  superior 
court,  before  Mason,  J.,  it  was  admitted  that  said  Lois  P.  B.  White  was 
the  wife  of  the  defendant;  that  she  died  on  May  25, 1882;  and  that  the 
defendant  was  duly  appointed  her  administrator  on  May  23,  1882.  The 
plaintiff  put  in  evidence  the  note  declared  upon,  with  evidence  tending 
to  prove  tfie  signature  and  delivery.  No  question  was  made  at  the  trial 
as  to  the  due  proof  of  the  signature  and  the  delivery  of  the  note.  It 
appeared  in  evidence  that  said  Lois  P.  B.  White  conve3'ed  certain  real 
estate  to  the  plaintiff  by  deed  dated  September  29,  1876,  which  was 
put  in  evidence  by  the  plaintiff's  counsel  during  his  cross-examination  of 
the  defendant,  which  deed  the  defendant,  for  reasons  given  by  him,  had 
refused  to  sign.  The  defendant  testified  that  a  short  time  after  his 
wife's  death  he  called  at  the  plaintiff's  house,  and  had  a  conversation 
with  her,  which  was  in  substance  as  follows:  That  he  said,  "  Hannah, 
how  about  that  deed  which  you  once  wanted  me  and  my  wife  to  sign?" 
that  plaintiff  then  told  him  that  his  wife  had  signed  the  deed,  and 
that  it  had  been  recorded  in  Dedham  long  ago.  And  upon  further  con- 
versation she  also  told  him  that  his  wife  had  given  her  a  note  for  $500, 
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whicli  she  now  held  against  his  wife^s  estate,  (which  afterwards  appeared 
to  be  the  note  sued  on  in  this  case;)  and  that,  when  asked  what  this  note 
was  given  for,  she  replied  that  she  did  not  know,  but  that  he  might  get 
her  land  away  from,  her,  and  that  his  wife  gave  her  the  note  for  this 
reason,  so  that  he  might  not  get  her  land  away  from  her.  The  defend- 
ant then  said  to  her,  ^*Then,  if  I  will  sign  the  deed,  you  will  give  up 
the  note?"  to  which  the  plaintiff  replied,  "If  you  will  sign  the  deed,  I 
will  not  press  payment  of  the  note."  Not  long  after  the  above  conversa- 
tion, the  defendant  again  called  upon  the  plaintiff  for  the  purpose  of 
talking  with  her  about  the  deed  and  not^,  when  the  plaintiff  declined  to 
have  anything  to  say  to  him  about  the  matter,  and  referred  him  to  her 
oounsel.  On  cross-examination  of  the  defendant  by  the  plaintiff's  coun- 
sel, the  defendant  testified  that  i^ubsequently  to  the  above  conversation 
the  defendant  consulted  oounsel  on  the  matter,  and  his  counsel  advised 
him  that  the  best  way  to  bring  about  a  settlement  was  to  bring  proceed- 
ings for  possession;  accordingly  a  ^rit  of  entry  was  brought  September 
6,  1882,  and  is  now  pending.  On  cross-examination  of  the  defendant 
by  the  plaintiff's  counsel,  the  defendant  was  asked  whether  he  had  not 
signed  and  executed  a  deed  conveying  to  the  plaintiff  his  right,  title,  and 
interest  in  the  real  estate  conveyed  to  the  plaintiff  by  said  Lois  P.  B. 
White,  the  allied  maker  of  the  note,  to  which  the  defendant  replied, 
''Yes;  I  have."  The  defendant  then  produced  a  deed  of  release,  with- 
out offerii^  to  amend  his  plead^nga;  the  same  being  a  release  of  all  his 
rights  title,  and  interest  in  the  premises  conveyed  by  said  deed  of  Lois 
P.  B,  White  to  ]the  plaintiff,  the  due  execution  and  sufficiency  of  which 
release  in  matter  of  form  was  admitted,  and  the  same  was  then  and 
there  at  the  trial  offered  and  tendered  to  the  plaintiff  and  her  counsel, 
and,  aftier  tendering  the  same  as  aforesaid,  said  release  was  offered  in 
evidence.  The  presiding  judge,  on  the  plaintiff's  objection,  ruled  that 
said  release  was  inadmissible,  and  the  defendant  rested  hi^  case^  The 
court  thetn  ruled  that  the  plaintiff  was  entitled  to  a  verdict  for  the  whole 
note  as  a  matter  of  law,  and  a  verdict  was  rendered  accordingly,  and  the 
defendant  allied  exceptions. 

John  F.  Beal,  for  defendant. 

j^ank  W.  Leimsy  for  plaintiff. 

By  THE  Court.  The  only  question  presented  by  this  bill  of  excep- 
tions is  whether  the  superior  court  was  right  in  rejecting  the  offer  of  the 
defendant  to  give  to  the  plaintiff  a  release  of  his  interest  in  the  real  es- 
tate conveyed  by  his  wife  to  the  plaintiff.  This  was  not  admissible  un- 
der any  of  the  issues  of  the  case.  The  bill  of  exceptions  does  not  show 
what  the  consideration  of  the  note  was.  But  if  it  was  given  to  her  be- 
cause,  at  the  time  of  the  conveyance  by  his  wife,  the  defendant  refused  to 
sign  the  deed,  as  the  defendant  claims,  the  plaintiff  was  not  obliged  to 
accept  his  offer  unless  she  had  agreed  with  the  defendant's  intestate  to 
do  so.  Ko  such  agreement  is  set  up  in  the  answer,  and,  under  the  plead- 
ings as  they  atand,  the  court  rightiy  excluded  the  offer  and  the  deed  of 
release.  Exceptions  overruled. 
v.7N.E.no.2 — 11 
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(102  N.  Y.  818) 

Bane  fob  Savings  in  the  City  of  New  Yobk  v.  Gbacb,  Mayor,  etc., 

of  New  York. 
(Court  of  Appeals  of  New  York.    April  80, 1886.) 

1.  Municipal  Corpobations— New  Yobk  Citt  — Const.  N.  Y.  Abt.  8,  §  11  — 

Stock  of  New  Yobk  City  Held  by  CoiofiasiONERS  of  Sinking  Fund  not 
A  Debt,  against  the  City. 

Plaintiffs  ask  that  the  defendants  be  enjoined  from  issuing  bonds  of  the 
city  of  New  York  for  the  purpose  of  raising  money  for  the  dock  department, 
on  the  ground  that  the  funded  indebtedness  of  the  city  is  in  excess  of  that 
allowed  by  law:  but  it  appears  that  $84,000,000  of  this  is  held  by  the  com- 
missioners of  the  sinking  fund  for  the  redemption  of  New  York  city  stock, 
making  the  balance  of  the  indebtedness  less  than  10  per  cent,  of  the  v^lue  of 
real  estate.  Held,  that  the  stock  so  held  by  the  commissioners  of  the  sinking 
fund  w|is  not  a  debt  against  the  city  within  the  meaning  of  the  constitutional 

{prohibition  (Const,  art.  8,  §  11,  as  amended  in  1884)  forbidding  a  city  of  over 
00.000  inhabitants  from  increasing  its  indebtedness  to  more  than  10  per  cent 
o^  its  taxable  real  estate. 

2.  Sake— Payment  op  City  Debt. 

Held,  also,  that  the  amount  required  to  pay  the  city  debt,  if  it  all  came  pres- 
ently to  maturity,  was  so  much  as  is  equal  to  its  bonds  or  stock,  not  includ- 
ing that  held  by  the  sinking  fund. 
8.  Same~*Laws  1878,  Ch.  888,  §  4* 

Laws  1878,  c.  883,  ^  4,  relates  to  the  funds  and  revenues  of  the  city,  and  to 
the  management  of  the  sinking  fund  itself,  and  not  to  the  effect  of  purchase 
upon  the  city  stock  bought  by  its  moneys. 

Appeal  fom  a  judgment  of  affirmance  of  the  ge'neral  term  of  the  court 
of  common  pleas  of  the  city  of  New  York,  of  a  judgment  absolute,  at 
special  term,  on  demurrer  to  the  complaint  in  favor  of  the  plaintiffs, 
and  from  an  order  of  the  general  term  affirming  an  order  of  injunction 
restraining  the  defendants  from  issuing  certain  bonds  of  the  city  of  New 
York,  which  were  threatened  to  be  issued  in  violation  of  the  constitu- 
tional amendment  of  January  1,  1885,  limiting  the  amount  of  the  city 
debt. 

Chxts.  E.  MiUer,  for  appellants,  Wm.  R.  Grace,  Mayor,  etc- 
Simon  Stemej  for  respondents,  Bank  for  Savings  in  the  City  of  New 
.York. 

Danfohth,  J.  This  action  was  commenced  by  certain  individuals 
and  moneyed  corporations,  citizens  and  tax-payers  of  the  city  of  New 
York,  and  holders  of  bonds  and  stocks  issued  by  it.  They  sue  on  behalf 
of  themselves  and  all  others  similarly  situated,  and  by  their  complaint 
show  that  the  assessed  valuation  of  real  estate  of  the  city,  subject  to  tax- 
ation for  the  year  1884,  was  $1,119,761,597,  and  for  the  year  1885, 
$1,168,443,137,  and  that  10  per  cent,  of  these  valuations  is  respectively 
•111,976,160  and  $116,844,314;  that  its  funded  indebtedness  is  already 
.upwards  of  $126,000,000,  and  therefore,  as  they  allege,  in  excess  of  the  in- 
debtedness allowed  by  law,  but  it  also  appears  by  the  complaint  that  up- 
wards of  $34,000,000  of  this  indebtedness  is  hdd  by  "the  commission- 
ers of  the  sinking  fund  for  the  redemption  of  New  York  city  stock," 
and  that  the  balance  of  indebtedness  is,  at  either  estimate,  at  least  $19,- 
000,000  leds  than  10  per  centum  of  the  valuation  of  real  estate  above  re- 
ferred to;  that  the  defendants,  other  than  the  mayor,  compose  the'com- 
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missioners  of  the  sinking  fund,  and  are  about  to  issue  bonds  of  the  city 
to  the  amount  of  $2,000,000,  for  the  purpose  of  raising  money  for  the 
dock  department.  The  plaintiffs  prayed  that  the  defendants  be  en- 
joined from  issuing  these  bonds,  or  doing  anything  to  increase  the 
debt  or  liability  of  said  city.  A  preliminary  injunction  pursuant  to 
that  prayer  was  obtained.  The  defendants  demurred  to  the  complaint 
on  the  ground  that  it  did  not  state  faxita  sufficient  to  constitute  a  cause 
of  action.  The  special  term  continued  the  injunction  and  overruled  the 
demurrer.  Its  decision  was  affirmed  by  tlie  general  term,  and  the 
present  appeals  were  then  brought. 

The  question  to  be  determined  is  whether  or  not  the  ^^  stock  or  fund 
created  by  the  corporation  of  the  city  of  New  York,"  and  held  by  "the 
commissioners  of  the  sinking  fund,"  can  be  brought  within  the  purview 
of  that  provision  of  the  constitution  on  which  alone  the  plaintiffs  rely, 
and  which  declares  that  no  city  "of  over  one  hundred  thousand  inhabit- 
ants, whose  present  indebtedness  exceeds  ten  per  centum  of  the  assessed 
valuation  of  its  real  estate  subject  to  taxation,  shall  be  allowed  to  be- 
come indebted  in  any  further  amount  until  such  indebtedness  shall  be 
reduced  within  such  limits."  Article  8,  §  11,  Const.  N.  Y.,  as  amended 
November  4,  1884.  We  think,  it  plain  that  the  indebtedness  here  re- 
ferred to  is  an  indebtedness  to  be  met  in  the  future  by  taxation,  for  (1) 
before  its  possible  limit  can  be  defined,  the  value  of  the  real  estate  sub- 
ject thereto  must  be  ascertained;  (2)  by  the  express  words  of  the  provis- 
ion, water  bonds  issued  for  a  fixed  term  are  not  to  be  included,  but  a 
sinking  fund  must  be  created  "for  their  redemption;"  (3)  so  the  issue  of 
certificates  of  indebtedness  or  revenue  bonds  in  anticipation  of  and  pay- 
able out  of  the  taxes  for  the  current  year  is  permitted.  The  mischief 
to  be  prevented  was  the  creation  of  an  excessive  debt  for  local  improve- 
ments, or  public  works,  or  the  loaning  of  municipal  credit,  so  payable 
that  the  burden  should  not  fall  upon  those  who  contracted  the  obliga- 
tions, or  on  their  revenues,  but  on  posterity.  The  judgment  appealed 
from  stands  upon  the  idea  that  the  debt  of  the  city  of  New  York  is  al- 
ready in  excess  of  the  measure  allowed  by  the  constitution,  and  it  must 
prevail  if  the  city  stocks  held  by  the  commissioners  of  the  sinking  fund 
are  so  circumstanced  that  their  satisfaction  can  directly  or  indirectly  in- 
volve taxation;  or,  putting  the  proposition  in  another  form,  if  the  city 
stocks  held  by  the  commissioners  are  debts  which  the  municipality  can 
be  called  upon  to  pay.  This  depends  upon  the  construction  and  effect 
of  the  statutes  and  ordinances  relating  to  the  sinking  fund.    ^ 

The  first  to  which  our  attention  is  called,  is  a  statute  entitled  "An  act 
to  regulate  the  finances  of  the  city  of  New  York,"  passed  June  8,  1812, 
(chapter  99,  §  9.)  It  authorized  the  city  of  New  York  to  create  a  sink- 
ing fund  to  pay  the  principal,  and  pledged  the  credit  oif  the  state  to  pro- 
vide for  the  interest,  of  a  public  debt.  This  was  followed  by  an  ordi- 
nance of  the  mayor,  etc.,  of  the  city  of  New  York,  passed  August  9, 
1813,  (page  105,  quoted  as  from  the  manuscript  ordinances  of  New  York 
passed  during  the  mayoralty  of  De  Witt  Clinton,)  entitled  "A  law  mak- 
ing provision  for  the  redemption  of  the  New  York  city  stock."   The  pre* 
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amble,  which,  in  this  case  at  least  may  be  said  to  state  the  grontid  and 
cause  of  making  it,  and  to  be  "a  key  to  open  the  minds  of  the  makers  of 
the  act,"  BO  ttiat  what  was  really  intended  by  it  may  be  seen,  declares 
that  whereas,  it  is  highly  useftd  to  establish  a  fund  out  of  which  pur* 
chases  of  the  New  York  city  stock  may,  from  time  to  time,  be  made 
whenever  the  same  can  be  done  at  par,  or  the  true  value  thereof,  whereby 
the  said  stock  will  be  prevented  from  depreciating,  and  the  redemption 
of  the  same  will  be  regularly  progressing,  then  enacts  that  all  moneys 
derived  from  certain  specified  sources,  "and  all  such  other  sources  of 
revenue  or  sums  of  money  as  the  said  Corporation  shall  hereafter  think 
proper  to  appropriate  to  that  purpose,  shall  and  hereby  are  firmly  and 
inviolably  pledged,  appropriated,  and  applied  to  and  constitute  and  form 
the  fund  for  the  purpose  aforesaid,  until  the  final  redemption  of  the  whole 
of  the  said  stock." 

Whether  we  give  these  words  their  ordinary  and  common  meaning, 
or  define  the  completed  act  according  to  its  legal  signification,  it  is  diffi- 
cult to  find  that  those  who  used  them  had  any  other  object  in  view  than 
the  extinction  of  the  stock,  to  the  purchase  of  which  the  funds  were  to 
be  applied.  The  fund  was  established  by  the  party  who  created  or 
made  the  stock.  The  utility  anticipated  by  that  party  was — First,  re- 
demption so  far  as  the  money  in  hand  would  go;  and,  second,  the  main- 
tenance of  the  market  value  of  the  unredeemed  stock.  Repurchase  of 
notes  or  other  evidences  of  debt,  by  the  issuer  from  the  holder,  is  rer 
demption,  and  is  equivalent  to  and  has  the  force  of  payment.  Here  the 
whole  fund  is  to  be  so  applied  until  final  redemption  of  the  whole  stock; 
which,  in  this  connection,  means  until  the  maturity  of  the  stock,  when 
by  its  terms  it  is  no  longer  an  executory  obligation.  We  find  nothing 
in  the  other  provisions  of  the  statute  to  conflict  with  this  view^  The 
purchases  were  to  be  made  under  the  direction  of  the  mayor,  recorder, 
comptroller,  and  treasurer  of  the  city,  and  the  chairman  of  the  finance 
committee,  for  the  time  being,  who  are  denominated  as  the  "commission- 
ets  of  the  sinking  fund  for  the  redemption  of  the  New  York  city  stock." 
They  were  authorized  to  invest  all  the  moneys  of  the  fund  in  the  pur- 
chase of  the  city  stock,  or,  if  that  could  not  be  had,  then,  as  they  may 
see  fit,  in  the  stock  of  the  United  States,  or  in  bank  stock;  but  these  last 
were  to  be  sold,  "and  the  proceeds  invested  in  city  stock,"  when,  in  the 
opinion  of  the  commissioners,  it  could  be  done  without  injury.  In  the 
mean  time  the  moneys  constituting  the  fund  were  to  be  deposited  in  the 
treasury  to  their  credit,  "kept  separate  and  distinct  from  other  moneys 
of  the  corporation,"  and  to  be  drawn  on  their  warrant  when  required 
"for  such  purchase  and  investments."  These  stocks,  of  whatever  kind, 
when  purchased,  were  to  be  transferred  to  the  treasurer  of  the  city  "in 
trust  for  the  sinking  fund  for  the  redemption  of  the  city  stock,"  to  be 
held  by  him  until  its  final  redemption,  and  the  interest  of  the  stock  so 
purchased  is,  "at  each  quarterly  payment  thereof,  and  the  interest  and 
dividends  on  the  other  stocks,  to  be  carried  to  the  credit  of  the  sinking 
fund,"  and  thereafter  to  form  part  of  it. 

In  1817  (Ordinances,  p.  69)  a  similar  ordinance  was  enacted,  with 
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spme  change  in  the  detail^  hut  none  in  the  preamhle,  or  the  expression 
of  its  general  purpose.  It  did  not  allow  the  purchase  of  hank  stock;  the 
treasurer  was  no  longer  to  act  as  trustee;  but  the  city  stock  bought  by 
the  conimissioners  "was  to  be  held  by  them  until  the  final  redemption 
of  the  city  stocks."  In  1821  (Ordinances,  c.  32)  the  commissioners  were 
allowed  to  invest  in  state  stocks,-  or  stock  of  the  United  States,  but  pref- 
erence was  at  all  times  to  be  given  by  them  to  the  purchase  of  New  York 
city  stock  if  it  could  be  obtained  at  a  reasonable  rate.  Although  ordi- 
nances under  the  same  title  were  enacted  in  1823' (chapter  31)  and  in 
1827,  (chapter  31,)  no  material  change  was  made.  In  1834  (chapters 
10,  9)  the  clauses  of  former  ordinances  were  rearranged,  and  it  was  de- 
clared that  the  powers  conferred  on  the  commissioners  should  be  so  con- 
strued as  to  render  it  imperative  on  them  at  all  times  to  give  preference 
to  the  purchase  of  the  city  stock  ii  it  could  be  procured  at  a  reasonable 
rate,  and  they  were  permitted,  in  their  discretion,  to  sell  such  stock  of 
the  United  States,  or  of  this  state,  as  they  held,  and  purchase  any  of 
the  city  stock  at  such  prices  as  they  might  judge  best  for  the  public  in- 
terest. In  1839  the  law  was  re-enacted,  and  a  clause  added  by  which 
the  term  "city  stock,"  therein  used,  was  declared  to  mean  any  stock  or 
fund  created  by  the  corporation  of  the  city  of  New  York.  Section  11, 
tit.  1,  c.  17,  Corporation  Ordinajices.  Up  to  and  including  this  ordi- 
nance it  waa  made  the  duty  of  the  commissioners  to  hold  the  city  stock 
purchased  by  them  until  its  final  redemption.  In  1844  (Corporation 
Ordinances,  p.  211)  these  provisions,  and  some  additional  features,  were 
included  in  a  new  ordinance  then  passed,  section  4  of  which  (tit.  4) 
declares  that  the  commissioners  "shall  from  time  to  time  invest  the 
moneys  which  shall  constitute  the  sinking  fund  for  the  redemption  of 
the  city  debt,  or  as  much  as  they  can,  in  the  purchase  of  stocks  created 
by  the  corporation  of  the  city  of  New  York,  at  the  market  price,  not  ex- 
ceeding the  par  value  thereof;  and  if,  at  any  time,  such  investments  can- 
not be  made  at  par,  then  the  said  commissioners  shall  be  authorized  to 
invest  the  said  moneys,  or  such  part  thereof  as  they  may  see  fit,  either 
in  the  purchase  of  the  said  stock,  or  the  stock  of  the  state  of  New  York, 
or  the  stock  of  the  United  States,  notwithstanding  such  stocks  niay  be* 
above  the  par  value  thereof."  Section  5  makes  it  imperative  to  give 
preference  to  city  stock  if  it  can  be  procured  at  a  reasonable  rate.  Sec- 
tion 6  pennits  them  to  sell  the  United  States  or  state  stock,  and  invest 
the  proceeds  in  city  stock,  and  section  7  provides  that  if  they  "  shall 
have  invested  any  part  of  the  said  fund  in  the  purchase  of  city  stock, 
and  shall  at  any  time  thereafter  be  enabled  to  purchase  any  of  the  city 
stock  which  shall  be  by  its  terms  redeemable  at  an  earlier  day,  they  may 
forthwith  sell  the  same,  and  invest  the  net  proceeds  in  such  other  city 
stock,  if,  in  their  opinion,  such  exchange  shall  be  desirable  and  benefi- 
cial to  the  public  interest;"  and  it  also  declares  (section  10,  Id.)  that 
"the  city  stock  which  shall  be  purchased  by  the  commissioners  shall  not 
be  canceled  by  them  until  the  final  redemption  of  the  said  stock;  and  all 
interest  accruing  thereon  shall  r^ularly  be  carried  tp  the  said  sinking 
fund  for  the  redemption  of  the  city  debt." 
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We  are  referred  to  no  ordinance  of  later  date  which  in  any  material 
particular  changes  the  scheme  which  the  ordinance  of  1844  re-enacts  or 
establishes;  but,  before  considering  the  effect  of  these  provisions,  it  is  im- 
portant to  look  at  subsequent  statutes  which  bear  upon  this  matter.  In 
1845  (Laws  1845,  c.  225)  it  was  declared  that  the  ordinance  last  referred 
to,  that  of  1844,  should  not  be  amended  without  the  consent  of  the  leg- 
islature, except  by  appropriating  to  and  for  the  purpose  of  the  sinking 
fund,  additional  revenue,  and  that  it  should  "remain  in  full  force  untU 
the  whole  of  the  debt  created  for  the  introduction  of  the  Croton  water  into 
the  city  of  New  York  should  be  fully  redeemed."  The  provision  of  section 
7,  swpra,  of  that  ordinance,  taken  in  connection  with  section  10,  mpra,  is 
cited  by  the  respondent  as  having  a  material  bearing  upon  the  question 
before  us.  It  is  said,  however,  for  the  appellant  that,  so  far  as  the  or- 
dinance (section  7)  confers  power  upon  the  commissioner3  to  sell  stock 
after  ifs  purchase  by  them,  it  was  repealed  by  the  Laws  of  1873,  section 
102,  c.  335,  which  declares: 

*'It  shall  be  lawful  for  the  commissioners  of  the  sinking  fund  of  the  city  of 
New  York,  in  their  discretion,  and  they  are  hereby  empowered  in  such  dis- 
cretion, to  cancel  any  portion  of  the  indebtedness  of  the  said  city  held  by 
them,  which  is  by  law  redeemable  from  the  sinking  fund,  and  to  sell  any 
stocks  and  bonds  which  they  may  hold  that  are  not  payable  from  said  fund, 
and,  with  the  proceeds  of  such  sale  of  stocks  and  bonds,  to  buy  any  other  stocks 
and  bonds  which  are  payable  from  said  fund." 

We  shall  refer  again  to  the  clause  permitting  cancellation,  but  upon 
the  proposition  just  referred  to  it  is  not  material,  for  no  act  of  that  kind 
has  been  attempted.  Nor  can  we  give  to  the  other  branch  of  the  sen- 
tence the  effect  claimed  for  it  by  the  learned  counsel  for  the  appellant. 
The  act  of  1873  (mpra^  §  119)  expressly  declares  that  the  ordinances  of 
the  common  council  of  the  city  of  New  York  then  in  force  should  so  con- 
tinue. The  ordinance  of  1844  was  one  of  them.  It  was,  as  we  have 
seen,  rendered  inviolable  by  the  act  of  1845,  mpra,  and  we  can  discover 
no  intention  in  the  act  of  1873  to  derogate  in  any  way  from  the  power 
conferred  by  the  ordinance.  The  contention  of  the  learned  counsel  is 
that  all  city  bonds  and  stock  are  payable  from  the  sinking  fund;  and,  as 
the  statutes  permit  the  sale  of  such  only  as  are  not  payable  from  the  sink- 
ing fund,  the  permission  to  sell  given  by  the  ordinances  is  repealed. 
It  might  be  conceded  that  if  the  assumption  of  fact  and  its  application 
be  as  claimed,  the  authority  given  by  the  ordinance,  and  the  authority 
given  by  the  statute,  cannot  co-exist;  the  ordinance  permitting  the  sale 
of  any  city  stock  when  that  redeemable  at  an  earlier  date  can  be  pur- 
chased, while  the  statute  takes  no  notice  of  this  distinction,  but  permits 
only  such  stocks  or  bonds  as  are  not  payable  from  the  fund,  to  be  sold. 
We  cannot  learn  from  the  complaint  that  there  are  no  city  stocks  or 
bonds  other  than  those  payable  from  the  sinking  fund.  A  repeal  by 
implication  can  only  be  presumed  in  a  clear  case,  and  upon  the  state- 
ment in  the  complaint  we  cannot  say  that  effect  could  not  be  given 
to  the  ordinance  and  also  to  the  statute.  It  seems  apparent,  then,  that 
the  stock  of  the  city,  when  issued,  represents  an  indebtedness  of  the  city. 
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WhUe  held  by  the  commissioners,  it  is  the  basis  of  increase  by  interest 
computed  thereon,  which  must  be  regularly  carried  to  the  sinking  fund, 
and  the  stock  may  again  be  put  upon  the  market,  where  it  becomes  a 
valid  obligation,  even  if  it  had  for  a  time  ceased  to  be  a  debt  of  the  city. 
From  the  time  of  its  inception,  then,  to  its  final  redemption,  it  is  the 
subject  of  sale,  at  all  times  the  basis  of  interest,  and,  in  the  hands  of  all 
owners,  save  the  commissioners,  a  part  of  the  apparent  indebtedness  of 
the  city.  When,  then,  is  it  to  be  deemed  paid?  Although,  as  I  have 
already  suggested,  the  necessary  consequence  of  purchase  was  ex  tin-  . 
guishment  of  the  debt,  we  find,  in  1844,  a  prohibition  against  cancella- 
tion of  the  evidence  of  it,  accompanied  by  permission,  for  a  certain  pur- 
pose, to  put  it  again  in  circulation. 

The  statute  last  cited,  however,  (that  of  1873,)  becomes  very  impor- 
tant, not  only  in  removing  the  prohibition  against  cancellation,  but  as 
disclosing  the  legislative  understanding  as  to  the  true  condition  and 
character  of  the  stock  while  in  ,the  hands  of  the  commissioners.  By  . 
that  act  it  was  made  lawful  for  them,  without  the  application  of  any 
fund,  or  the  interposition  of  the  city  treasurer,  or  other  financial  agent 
of  the  city,  without  new  consideration  in  form  or  substance,  but  in  their  . 
mere  discretion,  to  cancel,  that  is,  to  wipe  o.ut,  any  portion  of  the  in- 
debtedness of  the  city  held  by  them,  which  is  by  law  r^eemable  from 
the  sinking  fund;  and  that,  in  view  of  the  provisions  of  the  ordinance 
of  1844,  supra,  includes  all  of  it.  C3.early,  the  legislature  looked  upon 
the  stock  so  held  by  the  commissioners  as  already  redeemed  or  paid, 
and  while  it  is  difficult  to  see  why  its  cancellation  should  have  at  any 
time  been  prohibited,  it  is  made  apparent  by  this  statute  that  the  pur- 
pose was  one  of  form  only,  and  not  of  substance.  Its  actual  cancellar 
tion  deprived  it  of  no  efficacy,  for  by  redemption  it  was  already,  for  all 
practical  purposes,  extinguished. 

But,  notwithstanding  all  this,  we  cannot  overlook  the  fact  that  ii  the 
ordinance  of  1844,  §  7,  is  still  in  force,  the  commissioners  may,  in  the 
exercise  of  a  like  discretion,  sell  the  city  stock  at  any  time  held  by  them. 
This  is  permitted,  however,  for  a  single  purpose:  to  buy  with  the  pro- 
ceeds of  such  sale  other  city  stock  redeemable  at  an  earlier  day;  and  the 
character  of  the  transaction  is  indicated  by  the  terms  on  which  alone  it 
may  take  place,  viz.,  if,  in  the  opinion  of  the  commissioners,  "such  ex- 
change shall  be  desirable  and  beneficial  to  the  public  interest."  Thi? 
word  "exchange"  declares  the  nature  of  an  act,  the  result  of  which  does 
not  enlarge  the  body  or  amount  of  indebtedness  for  which  taxation  is 
possible.  Stock  of  the  state  or  of  the  United  States  may  be  sold.  (Sty 
stock  maybe  "exchanged"  by  the  commissioners,  and  the  annual  report 
of  their  proceedings  must  specify  the  disbursements,  purchases,  "ex- 
changes," and  sales  made  by  them.     Section  15  of  same  ordinance. 

The  view  already  expressed  as  to  the  eficct  of  purchase,  and  the  mean- 
ing of  the  word  "redemption,"  as  used  in  the  sinking-fund  ordinance, 
finds  confirmation  in  the  statute  of  1878,  (chapter  383,)  which  provides 
that  "the  fund  known  as  *the  sinking  fund  of  the  city  of  New  York 
for  the  redemption  of  the  city  debt'  shall  be  continued,  and  any  excess 
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there  may  be  in  said  fund,  after  providing  for  the  payment  of  the  bonds 
and  stocks  of  said  city,  payable  therefrom,  ajs  provided  by  law,  shall 
form  a  fund  for  the  payment  of  other  bonds  and  stocks  of  said  city  and 
county  as  by  this  statute  provided;"  and  declares  that  the  moneys  and 
revenues  of  the  city  constituting  the  sinking  fund  shall  continue  to  be 
appropriated  to  the  fund  until  all  of  said  bonds  and  stocks  of  the  city 
shall  be  fully  and  finally  redeemed.  Indeed,  in  all  the  statutes  and  or- 
dinances relating  to  the  sinking  fund  we  find  the  words  "purchase,"  "re- 
demption," and  "payment"  used  interchangeably,  evidently  referring  to 
an  act  which  in  ordinary  transactions,  when  performed  by  the  debtor, 
or  the  agent  of  the  debtor,  operates  to  discharge  or  extinguish  a  debt  or 
obligation. 

The  argument  of  the  respondent  has  been  instructive.  Its  object  is 
to  show  that  the  city  stocks  purchased  by  the  commissioners  is  held  by 
them  as  an  investment,  to  be  applied  ultin^ately,  indeed,  in  payment  of 
the  city  debt,  but  not  immediately,  or  by  the  act  of  purchase;  that  by 
it  provision  merely  is  made  for  payment  of  the  city  debt;  and  that  until 
the  period  of  final  payment  arrives  the  stock  remains  a  debt  of  the  city 
in  all  respects  as  it  was  before.  If  that  be  so,  the  sinking  fund  would 
seem  to  have  been  established  for  no  purpose;  that,  although  many  mill- 
ions of  money  belonging  to  the  city  have  been. paid  out  of  it  in  order 
that,  according  to  the  law  of  its  creation,  "the  redemption  of  the  New 
York  city  stocks  may  be  regularly  progressing,"  no  progress  has  been 
made.  The  entire  debt  exists,  but  as  to  part  a  change  of  creditors  only. 
But  the  object  of  every  sinking  fund  is  to  diminish  the  debt  whose  ex- 
istence warranted  its  foundation,  aiid  this  general  principle  lies  at  the 
foundation  of  the  scheme  provided  for  the  city  of  New  York.  The  con- 
struction we  give  to  it  cannot  lead  to  a  diversion  of  the  fund,  but  to  the 
accomplishment  of  its  object.  It  satisfies  also  the  intent  of  the  consti- 
tutional prohibition.  That  is  aimed  at  an  actual,  not  a  theoretical,  in- 
debtedness; at  a  substantial  liability  which  can  be  discharged  only  by 
the  enforcement  of  a  tax  or  an  assessment  which,  when  levied,  will  be  a 
charge  upon  the  tax-payer,  and  a  burden  for  him  to  remove;  not  a  formal 
obligation  which  may  remain  as  eviden<5e  of  a  once  existing  debt,  but 
which  can  in  no  way  be  regarded  as  a  present  debt  to  be  enforced,  and 
which,  if  not  before  canceled  in  the  discretion  of  the  commissioners,  be- 
comes waste  paper  by  the  mere  efflux  of  time. 

We  hold  that  the  stock  purchased  is  not  a  debt  against  the  city,  within 
the  meaning  of  the  constitutional  prohibition.  Nevertheless,  payment 
of  interest  upon  it  may  be  compelled,  because  for  that  purpose  the  ordi- 
nance expressly  enacts  that  all  interest  accruing  upon  the  purchased  stock 
shall  r^ularly  be  earned  to  the  sinking  fund  for  the  redemption  of  the 
city  debt.  It  is  by  force  of  the  ordinance  that  interest  is  to  be  credited, 
not  by  reason  of  the  contract,  or  the  terms  upon  which  the  stock  was  is- 
sued. Nor  could  that  interest  or  other  money  be  applied  in  payment  of 
the  stock  held  by  the  commissioners.  That  was  paid  by  the  purchase; 
yet,  if  the  argument  of  the  respondent  should  prevail,  it  must  be  paid 
again  before  its  extinguishment. 
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The  question,  then,  really  comes  to  this:  what  amount  would  be  ror 
quired  to  pay  off  the  city  debt  if  it  all  came  presently  to  maturity.  Only 
one  answer  seems  possible:  $92,000,000|  or  so  much  as  is  equal  to  its 
bonds  or  stock,  not  including  that  held  by  the  sinking  fund.  The  theory 
of  the  respondent  is  that  the  commissioners  would  even  then  be  required 
to  exact  payment  from  the  city.  We  find  no  foundation  or  reason  for 
the  argument.  A  debt  once  paid  has  no  existence,  and  it  is  impossible 
that  taxation  should  be  resorted  to  in  order  to  meet  a  fanciful  objection, 
or  one  which,  by  redemption,  is  in  the  hands  of  the  debtor.  Such  may 
be  the  apparent,  it  is  not  the  real,  debt.  The  result  reached  by  us  in 
no  respect  impairs  the  validity  or  diminishes  the  usefulness  of  the  sink- 
ing fund.  It  will  still  serve  the  purposes  for  which  it  was  created,  in 
securing  the  redemption  of  the  city  stocks  and  the  upholding  of  its  credit. 

We  have  not  overlooked  the  provisions  of  the  act  of  1878,  upon  which 
much  reliance  is  placed  by  the  learned  counsel  for  the  respondent;  espe- 
cially section  4,  which  enacts  that,  "between  the  city  and  its  creditors, 
holders  of  its  bonds  and  stocks  as  aforesaid,  there  shall  be,  and  there  is 
hereby  declared  to  be,  a  contract  that  the  funds  and  revenues  of  the  city, 
and  the  funds  to  be  collected  from  assessments  as  aforesaid,  by  this  stat- 
ute pledged  to  the  sinking  fund  for  the  redemption  of  the  city  debt,  shall 
be  accumulated  and  applied  only  to  the  purposes  of  said  sinking  fund, 
until  all  of  said  debt  iS' fully  redeemed  and  paid,  as  herein  provided." 
It  relates  to  the  funds  and  revenues  of  the  city,  and  to  the  manag^ment 
of  the  sinking  fund  itself,  and  not  to  the  effect  of  purchase  upon  the  city 
stock  bought  by  its  moneys.  That  stock  can  in  no  sense  be  regarded  as 
security.  Its  extinguishment  increases  the  value  of  the  stock,  or  city 
debt  held  by  its  creditors. 

We' are  unable  to  agree  with  the  learned  court  below  upon  the  only 
question  presented  by  this  appeal.  Its  judgment  should  therefore  be 
reversed.  It  follows  that  the  injunction  order  should  also  be  reversed; 
and,  as  the  point  upon  which  the  demurrer  turns  cannot  be  obviated  by 
an  amended  pleading,  the  complaint  should  be  dismissed,  with  costs, 
and,  in  this  court,  with  costs  of  one  appeaL 

(All  concur.) 

002  N.  T.  3a6i\ 

FOWIJCR  V.  Callan.* 
(Court  of  AppeaU  of  Ifho  Tork,    June  1,  18W.) 

h  Champerty  akd  Maintenance— «  Rev.  St.  449,  §  59— Code,  §§  78,  74. 

Defendant  was  a  devisee,  under  a  will,  of  certain  real  estate,  and  the  valid- 
ity of  the  will  was  threatened  in  proceeding  instituted  in  the  surrogate's 
court.  He  sought  and  retained  plaintiff  as  attorney,  and  gave  him  a  deed  of 
the  undivided  half  part  of  the  property,  taking  back  his  covenant  to  conduct 
the  defense,  paying  all  costs  and  expenses,  and  indemnifying  defendant 
against  liability.  SM,  t)iat  this  did  not  constitute  champerty,  and  the  stat- 
ute did  not  condemn  such  an  agreement. 

$.  Saus— Rule  in  Kew  York. 

The  old  rules  regarding  champerty  are  abrogated  except  as  preserved  by 
the  statutes.  Ihe  attorney  may  agree  upon  his  compensation,  and  it  may  hie 
contingent  upon  his  success,  payable  out  of  the  proceeds  of  the  litigation. 

'Reversing  4  Civ.  Froc.  R.  4ia 
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8.  Samb— What  CoNSTmrrBS. 

The  New  York  Code  contemplates  a  case  in  which  the  action  might  never 
have  been  brought  but  for  the  inducement  of  a  loan  or  advance  offered  by 
the  attorney,  and  by  which  the  latter,  by  offlcioas  interference,  procures  the 
suit  to  be  brought,  and  obtained  a  retainer  in  it.^ 

Appeal  from  general  tenn  New  York  common  pleaa* 

S^tt  Lordy  for  appellant,  N.  Hill  Fowler. 

J.  A.  Kamping,  for  respondent,  Charles  T.  Callan, 

Finch,  J.  It  does  not  aflTect  the  validity  of  the  contract  between  the 
attorney  and  his  client  that,  measared  by  the  old  rales  relating  to  cham- 
perty and  maintenance,  it  would  have  fiallen  under  their  condemnation; 
for  neither  doctrine  now  prevails  except  so  far  as  preserved  by  our  stat- 
utes. Sedgwick  v.  StanUmj  14  N.  Y.  289.  The  attorney  may  agree 
upon  his  compensation;  and  it  may  be  contingent  upon  his  success,  and 
payable  out  of  the  proceeds  of  the  litigation.  Such  contracts  are  of  com- 
mon occurrence,  and,  while  their  propriety  has  been  vehemently  de- 
bated, they  are  not  ill^al,  and,  when  fairly  made,  are  steadily  enforced. 
In  substance,  that  was  the  contract  here  made,  and  there  would  be  no 
question  about  it  had  it  not  contained  a  provision  by  the  terms  of  which 
the  attorney  not  only  agreed  to  rely  upon  success  for  his  compensation, 
but  also  to  assume  all  costs  and  expenses  of  the  litigation,  and  indem- 
nify his  client  against  them.  It  is  this  feature  of  the  contract  which 
raises  the  questi<in  necessary  to  be  determined. 

The  facts  of  the  case  are  not  very  fully  developed,  but  appear  to  be 
that  the  defendant,  as  devisee  under  a  will,  was  entitled  to  certain  real 
estate;  his  right  dependent  upon  the  validity  of  the  will,  and  in  some 
manner  threatened  by  proceedings  before  the  surrogate,  which  pat  his 
interest  in  peril,  and  made  a  defense  essential  to  its  protection.  In  this 
emergency  he  sought  the  aid  and  professional  service  of  the  plaintiff, 
and  retained  him  as  attorney.  The  latter  neither  sought  the  retainer, 
.  nor  did  anything  to  induce  it.  So  far  as  appears,  it  was  not  occasioned 
by  any  offer  or  solicitation  of  his,  but  originated  in  the  free  and  un- 
bribed  choice  of  the  client.  The  evidence  does  not  show  whether  the 
latter  had  gained  possession  of  the  land  devised,  or  was  out  of  possession, 
but  he  gave  to  the  attorney  a  deed  of  the  one  undivided  half  part  of  the 
property,  taking  bapk  his  covenant  to  conduct  the  defense  to  its  close, 
paying  all  costs  and  expenses  of  the  litigation,  and  indemnifying  the  dev- 
isee against  all  such  liability. 

The  agreement  appears  to  have  been  purely  one  for  compensation.  If 
the  client  had  given  to  the  attorney  money  instead  of  landj  the  contract 
would  have  differed  in  no  respect  except  the  contingent  character  of  the 
compensation.  The  arrangement  contemplated  success  in  the  litigation, 
in  which  event  the  land  would  pay  the  costs  and  expenses  and  the  at- 
torney's reward,  and  both  would  be  discharged  out  of  the  property  of  the 
client  placed  in  the  hands  of  the  attorney  for  that  precise  purpose. '  The 

tgee  note  at  end  of  caseu 
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contract  ixx  no  respect  indaced  the  litigation.  That  was  already  begun, 
and  existed  independently  of  the  agreement,  and  originated  in  other 
causes.  It  did  not  tend  to  prolong  the  litigation.  It  made  it  to  the  in- 
terest of  the  attorney  to  close  it  as  briefly  and  promptly  as  possible,  and 
at  as  little  cost  and  expense  as  prudence  would  permit.  The  plaintifl^, , 
therefore,  stirred  up  no  strife,  induced  no  litigation,  but  merely  agreed 
to  take  for  his  compensation  so  much  of  the  value  of  the  land  conveyed 
to  him  as  might  remain  after,  out  of  that  value,  thie  costs  and  expenses 
had  been  paid. 

We  do  not  think  the  statute  condemns  such  an  agreement.  3  Rev. 
St.  (6th  Ed.)  p.  449,  §§  59,  60;  Code,  §§  73,  74.  The  Code  revision 
changied  somewhat  the  language  of  the  prohibition,  but  nevertheless  must 
be  deemed  a  substantial  re-enactment  of  the  earlier  sections.  Browning 
V.  Marviny  100  N.  Y.  148;  S.  C.  2  N.  E.  Rep.  635.  They  forbid— 
firsl,  the  purchase  of  obligations  named  by  an  attorney  for  the  purpose 
and  with  the  intent  of  bringing  a  suit  thereon;  and,  second,  any  loan  or 
advance,  or  agreement  to  loan  or  advance,  "as  an  inducement  to  the 
placing,  or  in  consideration  of  having  placed,  in  the  hands  of  such  attor- 
ney" any  demand  for  collection.  The  statute  presupposes  the  existence 
of  some  right  of  action,  valueless  unless  prosecuted  to  judgment,  which 
the  owner  might  or  might  not  prosecute  on  his  own  behalf,  but  which  • 
he  is  induced  to  place  in  the  hands  of  a  particular  attorney  by  reason 
of  his  agreement  to  loan  or  advance  money  to  the  client.  It  contem- 
plates  a  case  in  which  the  action  might  never  have  been  brought  but  for 
the  inducement  of  a  loan  or  advimce  offered  by  the  attorney;  and  in 
which  the  latter,  by  officious  interference,  procures  the  suit  to  be  brought, 
and  obtains  a  retainer  in  it.  The  statute  speaks  of  a  "demand"  which, 
by  enforcement,  will  end  in  a  "collection;"  phrases  which  have  no  apt- 
ness to  the  situation  of  one  simply  defending  a  good  title  to  land  against 
the  efforts  of  others  seeking  to  destroy  the  devise  under  which  he  claims. 
The  plaintiff  made  no  "loan  or  advance,"  in  any  proper  sense  of  those 
words.  They  imply  a  liability  on  the  part  of  the  client  to  repay  what 
was  thus  lent  or  advanced.  The  attorney  loaned  nothing,  and  he  ad- 
vanced nothing  to  the  client  which  the  latter  was  bound  to  reimburse. 
Simply,  he  was  paid  in  advance  an  agreed  price,  taken  in  land  instead 
of  money,  and  out  of  which  he  was  first  to  pay  costs  and  expenses. 

The  facts  before  us  are  not  within  the  terms  of  the  statutes,  as  it  re- 
spects a  "demand"  which  is  the  subject  of  "collection;"  but  our  conclu- 
sion rests  more  strongly  upon  the  conviction  that  the  agreement  made 
was  one  for  compensation  merely,  and  had  in  it  no  vicious  element  of 
inducing  litigation*  or  holding  oul^  bribes  for  a  retainer. 

The  judgment  should  be  reversed,  and  a  new  trial  granted;  costs  to 
abide  the  event. 

(All  concur.) 

NOTE. 

Champerlgr  is  an  aggravated  species  of  maintenance.  Mclntyre  t.  Thompson .  10  Ted. 
fiep.  532. 

A  mere  agreement  for  a  contingent  fee  is  not  champertous.  To  constitute  cbamper^ 
there  must  be  an  agreement  on  the  part  of  the  champertor  to  carry  on  the  party's  suit 
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at  his  own  expense,  as  well  as  for  a  share  of  the  thing  or  money  to  be  reedvtd.  Jewel 
T.  Neidy,  (Iowa,)  16  N.  W.  Rep.  141. 

Agreement  to  prosecute  a  claim  for  a  stipulated  amount  of  the  proceeds,  with  fUll 
power  to  compromise  as  shall  be  thought  best,  Is  not  a  champertous  agreement.  Jeff- 
ries V.  Mutual  Life  Ins.  Co.  of  N.  Y.,  4  Sup.  Ck.  Bep.  8. 

In  Yimont  v.  Chicago  &  N-  W.  Ry,  Co.,  (Iowa,)  21  N.  W.  Rep.  9,  J.,  who  was  injured 
by  the.  negligence  of  defendant  railroad  conipanv,  assigned  his  claim  for  damages  to 
v.,  and  y.  executed  the  following  agreement:  "  tn  consideration  of  the  assignment  to 
me  by  J.  of  his  claim  for  damages  against  the  Chicago  <fc  Northwestern  Railway  Com- 
pany, resulting  to  him  by  reason  of  an  injury  received  by  him  on  or  about  the  thirty- 
first  day  of  Auffiist,  1881,  on  said  railway,  I  hereby  agree  to  disiKwe  of  the  entire  amount 
realized  on  said  claim  as  follows:  For  my  own  compensation  in  and  about  the  proae- 
cuUon  of  said  claim,  and  for  the  use  of  any  advances  of  money  I  may  make,  I  am  to  re- 
tain thereof  the  sum  of  fifty  dollars:  I  am  also  to  retain  all  sums  of  money  that  I  may 
advance  in  the  prosecution  of  said  claim ;  next,  I  agree  to  pay  out  of  the  proceeds  of 
said  recovery  the  reasonable  fee  of  the  attorneys  and  agents  employed  to  prosecute  said 
claim,  or  such  fee  therefor  as  may  be  agreed  upon,  if  any  agreement  for  a  specific 
amount  shall  be  agreed  upon,  and  the  balance  of  said  recovery  I  agree  to  pay  to  the 
said  J.**  It  was  held  that  the  cause  of  action  was  assignable ;  that  the  assignment  and 
agreement  did  not  constitute  barratry,  champerty,  or  maintenance;  and  that  V.  was 
entitled  to  maintain  an  action  for  damages  against  the  railway  company  in  his  own 
name. 

A  contract  between  an  attorney  and  his  client  that  the  attorney  shall  prosecute  a 
claim  at  his  own  cost,  for  a  share  of  the  recovery,  is  champertous  and  illegal.  Martin 
T.  Clarke,  8  R.  I.  380. 

Where  an  attorney  was  employed  to  brins  an  action,  the  client  agreeing  to  give  or 
allow  and  pay  him  the  first  $^  collected  by  nim  therein,  held  not  champertous.  Scott 
T.  Harmon.  109  Mass.  237. 

An  agreement  by  which  a  defendant  in  attachment  assigns  to  his  attorney  the  prop- 
erty attached,  in  consideration  of  bis  services  in  the  suit,  and  in  prosecuting  a  con- 
templated action  of  damages  on  account  of  the  attachment,  stipulating  for  his  own  dil- 
igence in  the  attachment  suit,  and  giving  the  attorney  the  entire  management  and  con- 
trol, is  not  void  for  champerty  or  maintenance.    Ware's  Adm*r  v.  Russell,  70  Ala.  174. 

In  Stanton  v.  Haskin,  1  McArthur,  558,  R.  &  S.,  attorneys  at  law,  agreed  to  conduct 
a  suit  in  chancery  for  the  recovery  of  lands  claimed  by  H.  and  wife,  who  agreed  to  give 
them  one-third  of  whatever  land  or  money  might  be  received.  A  decree  was  obtained 
in  favor  of  H.  and  wife  for  the  lands,  and  also  for  the  rents  and  profits.  In  a  suit  to 
enforce  the  agreement  for  an  undivided  third  of  the  land  so  recovered,  the  court  held 
that  the  contract  was'  champertous  and  therefore  void. 

For  a  full  di<«cussion  of  the  general  subject  of  champerty,  see  Courtright  v.  Bilraes,  IS' 
Fdd.  Rep.  317,  and  note  by  Judge  Sbymoub  D.  Thomboh,  323-380. 


(102  N.  Y.  343) 

In  re  Application  of  Thirty-Fotjrth  St.  Ry.  Co.,  etc.* 
(Oouft  ofAppeaU  of  New  York,    June  1, 1886.) 

1.  Street  RAiLROAD—AppoiNTikrEKT  ot  Commissioners  to  Decibb  as  ffo  Kb- 

CE8S1TY  OF,  NOT  DISCRETIONARY— CONST.  N; ' Y.  ART  8.  §  18. 

The  language  of  the  constitution,  that  the  court,  upon  application,  may  ap- 
point commissioners  to  decide  as  to  whether  a  street  railroad  shall  be  built, 
where  the  property  owners  will  not  consent,  does  not  confer  upon  the  court 
a  discretion  to  appoint  Or  not  as  it  shall  deem  Just  or  discreet.  It  confers 
authority  to  appoint  when  a  case  is  presented  contemplated  by  the  constitu- 
tion. 

2.  Same— Discretion  o7  Court. 

The  court  has  not  the  discretion  to  grant  or  deny  the  application  upon  the 
question  of  the  utility  or  necessity  of  the  proposed  road.    The  determination 
as  to  whether  the  proposed  road  ought  to  be  constructed  shall,  in  the  first  in- 
stance, be  decided  by  commissioners. 
8.  Same^Laws  1884,  Ch.  252,  §  14— Consent  of  Road  Occufyino  Stbbbt. 

Chapter  252,  §  14,  of  the  Laws  of  1884,  is  not  unconstitutional  on  the  ground 
that  it  constitutes  a  delegation  of  legislative  power  in  reauiring  the  consent 
of  roads  already  occapying  the  street,  before  a  street  railroad  can  be  built 
upoiii  such  street. 

^  Reversing  37  Hun,  442. 
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4.  Saicb^Qroukd  vor  RBOBorniG  Apflxoattoh, 

That  Buch  ezistiDg  road  had  refused  to  conBent  to  the  oonstmctlon  and 
operation  of  the  road  of  petitioners  is  not  a  ground  for  rejecting  the  applica- 
tion for  the  appointment  of  commissioners. 

Appeal  from  general  term  supreme  court,  First  department,  denying 
motion  for  the  application  of  commissioners  to  determine  whether  the 
road  should  be  constructed, 

Jos^h  L.  Auerbachf  for  appellant. 

Horace  Ruaadly  for  respondent. 

Andrews,  J.  The  order  of  the  general  term,  from  which  this  appeal 
is  taken,  denied  the  application  of  the  Thirty-fourth  Street  Bailroad  Com- 
pany, a  corporation  organized  under  the  street  surface  railway  act,  passed 
May  6, 1884,  for  the  appointment  of  oommissionerB  to  determine  whether 
the  proposed  road  of  the  petitioner  ought  to  be  oonstructed.  The  peti* 
tion  upon  which  the  application  was  made,  avers  the  incorporation  of 
the  petitioner  under  the  act  of  1884;  that  its  route  extends  from  the  ferry 
on  Hudson  river,  at  Forty-fourth  street,  in  the  city  of  New  York,  to 
Tenth  avenue,  and  thence  to  Thirty-fourth  street,  and  through  Thirty- 
fourth  street  from  the  Hudson  river  to  the  East  river;  that  it  had  ob- 
tained the  consent  of  the  mayor,  aldermen,  and  commonalty  of  the  city 
of  New  York  to  the  construction  and  operation  of  its  ioad,.but  had  been 
unable,  after  diligent  effort,  to  obtain  the  requisite  consent  of  the  own- 
ers of  jMToperty  bounded  on  that  portion  of  the  streetS'  upon  which  th^ 
proposed  road  was  to  be  constructed;-  that  due  notice  of  the  application 
had  been  given^  pursuant  to  the  fifth  section  of  the  act;  and  concludes 
with  a  prayer  for  the  appointment  of  commissioners  under  its  provisions. 
The  granting  of  the  application  was  resisted  by  the  owners  of  abutting 
property  on  Thirty-fourth  street,  on  two  grounds:  .Firsts  that  the  route 
of  the  proposed  road  of  the  petitioner  is. coincident,  in  part,  with  the 
routes  of  existing  sur&ce  street  railroads  in  actual  operation,  constructed 
pricNT  to  the  passage  of  the  act  of  1884,  whose  consent  to  the  construo- 
ticm  of  the  petitioner's  rioad  had  not  been  obtained, , but  had  been  refused; 
and,  second^  that  the  proposed  road  would  greatly*  damage  property  abut- 
ting an  the  streets  ihrpugh  which  it  was  to  be  construeted,>  and  that 
neither  public  necessity  nor  convenience  required  ,the  construction  of  a 
street  railroad  on  the  route  of  the  petitioner. 

On  the  hearing  of  the  application  the  petitioner  proved;  the  substan- 
tial averments  of  the  petition;  and  on  the  part  of  the  contestants  it  was 
shown  that  the  part  of  the. petitioner's  route  on  Forty-fourth  street  and 
Tenth  avenue,  couipriaing. about  three*fifths  of  its  whole  line^  was  co- 
incident with  the-  route. of  other  street  railroad  corporations  who  had 
constructed  and  were  operating  roads  thereon  under  thdr  several  fran<f 
chises,  and  that  these  corporations  had  refused  to  consent- to  the  con^ 
struction  of  the  road  of  the  petitioner.  The  contestants  also  ga^ire  evi- 
dence tending  to  show  that  the  proposed  road  would  seriously  impair 
the  value  of  private  property  on  Thirty-fourth  atreet,  and  that  no^  pub* 
lie  interest  required  ita  construction.  .r     • 
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The  majority  of  the  judges  of  the  general  term  concurred  in  opinion 
that  the  authority  vested  in  the  court  by  the  act  of  1884,  to  appoint 
commissioners  to  determine  whether  a  proposed  surface  street  railroad 
ought  to  be  constructed  and  operated,  in  case  the  requisite  consents  of 
property  owners  could  not  be  obtained,  was  discretionary,  and  not  im- 
perative, and  that,  as  it  had  been  made  to  appear  that  the  consent  of  the 
other  railroad  companies  operating  coincident  routes  could  not  be  ob- 
tained, and  as,  under  the  act,  the  obtaining  of  such  consent  was  a  con- 
dition precedent  to  the  right  of  the  petitioner  to  proceed  with  the  con- 
struction of  its  road,  the  application  should  be  denied,  in  accordance 
with  the  maxim,  lex  neminem  cogit  ad  varia.  One  of  the  two  judges  who 
concurred  in  the  decision  was  of  opinion  that  the  application  should  be 
denied  upon  the  farther  ground  that  it  appeared  by  the  affidavits  on 
the  part  of  the  contestants  that  the  property  abutting  on  Thirty-fourth 
street,  on  the  line  of  the  proposed  road,  would  be  greatly  depreciated  in 
value  by  its  construction  and  operation. 

We  cannot  review  an  order  resting  in  the  discretion  of  the  court  be- 
low, and  the  point  to  be  determined  is  whether,  upon  the  case  presented, 
the  petitioner  was,  as  matter  of  law,  entitled  to  an  order  appointing  com- 
missioners pursuant  to  the  application.  The  determination  of  this  ques- 
tion involves  a  consideration,  to  some  extent,  of  the  legislative  scheme 
embraced  in  the  act  of  1884.  The  legislature,  in  dealing  with  the  sub- 
ject of  street  railways,  was  under  certain  restrictions  imposed  by  article 
3,  §  18,  of  the  constitution.  It  is  sufficiently  exact  for  our  present  pur- 
pose to  state  that,  under  the  constitutional  provision,  authority  to  con- 
struct and  operate  street  railroads  must  be  conferred  by  general  laws, 
and  then  only  on  condition  of  obtaining  the  consent  of  the  local  author- 
ities, and  also  of  the  owners  of  one-half  in  value  of  the  property  bounded 
on  that  portion  of  the  street  or  highway  upon  which  the  proposed  road 
.is  to  be  constructed,  or,  in  case  the  consebt  of  property  owners  cannot 
be  obtained,  the  section  declares  that  "the  general  term  of  the  supreme 
court  in  the  district  in  which  it  [the  railroad]  is  proposed  to  be  con- 
structed, may,  upon  application,  appoint  three  commissioners,  who  shall 
determine  whether  such  railroad  ought  to  be  constructed  or  operated: 
and  their  determination,  confirmed  by  the  court,  may  be  taken  in  lieu 
of  the  consent  of  the  property  owners."  The  actof  1884  is  a  general  law 
for  the  construction  of  surface  street  railways,  and  embodies  the  consti- 
tutional conditions  of  consent  by  the  local  authorities  and  of  the  prop- 
erty owners,  with  the  proviso,  also  authorized  by  the  constitution,  for  a 
determination  by  commissioners  to  stand  in  lieu  of  the  consent  of  property 
owners,  in  case  such  consent  cannot  be  obtained.  In  addition  to  the 
constitutional  conditions  the  act  annexes  a  third  condition  not  enjoined 
therein,  viz.:  that  no  surfhce  street  railroad  company  shall  construct, 
extend,  or  operate  its  road  or  tracks  in  that  portion  of  any  street,  avenue, 
road,  or  highway  in  which  a  street  railroad  is  or  shall  be  lawfully  con-' 
structed,  except  with  the  consent  of!the  company  owning  and  raaintai'n;' 
ing  the  same,  with,  a -qualification  not  material  to  the  present  inqttii^y^ 
Section  14.     The  fourth  and  fifth  sections  of  the  act  are  framed  to  ^v^ 
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effect  to  the  last  clause  of  article  3,  §  18,  of  the  constitution,  relating  to 
the  appointment  of  commissioners.  The  fourth  section  f^uthorizes  the 
company,  in  case  the  consent  of  property  owners  required  by  the  act  can- 
not be  obtained,  to  apply  to  the  general  term  of  the  supreme  court  for 
the  appointment  of  three  commissioners  to  determine,  after  a  hearing  of 
all  parties  interested,  whether  such  railroad  ought  to  be  constructed  and 
operated.  The  fifth  section  directs  that  notice  of  the  application  shall 
be  given  and  served  upon  the  non-consenting  property  owners,  and  that 
the  general  term,  to  which  the  application  shall  be  made,  upon  due -proof 
of  the  service  of  the  notice,  "shall  appoint"  three  disinterested  persons 
to  act  as  commissioners.  The  sixth  section  declares  that  the  commis- 
sioners shall  determine,  after  a  public  hearing  of  all  the  parties  in  inter- 
est, whether  the  proposed  railroad  ought  to  be  constructed  and  operated,, 
and  shall  make  a  report  thereon,  with  the  evidence,  to  the  general  term, 
and  that  the  determination  of  the  commissioners  that  the  road  ought  to 
be  constructed  and  operated,  confirmed  by  the  said  court,  "shall  be  taken 
in  lieu  of  the  consent  of  the  property  owners." 

The  right  of  the  Thirty-fourth  Street  Railroad  Compaoy,  under  the 
act  of  1884,  to  construct  and  operate  roads,  was  subject,  therefore,  to 
three  precedent  conditions:  the  consent  of  the  local  authorities;  the  con- 
sent of  property  owners,  or,  in  lieu  thereof,  the  determination  of  com- 
missioners in  its  favor;  and  the  consent  of  the  companies  having  coinci- 
dent routes.  It  is  dear  that  all  these  conditions  must  be  performed 
before  any  right  to  proceed  with  the  construction  of  the  road,  or  any 
part  thereof,  can  be  exercised.  This  proposition,  however,  assumes 
that  the  condition  requiring  the  consent  of  railroad  companies  having 
coincident  routes  was  lawful.  This  point  was  considered  by  the  general 
term,  and  the  power  of  the  legislature  to  annex  this  condition  was  af- 
finned,  and  we  concur  in  the  conclusion  of  the  court  below  upon  this 
branch  of  the  case. 

The  opposite  view  is  urged  upon  two  grounds:  Pirdf  that  the  consti- 
tution has  prescribed  the  conditions  upon  which  street  railroads  may  be 
constructed,  and  by  implication  excludes  the  imposition  by  the  legisla- 
ture of  conditions  other  than  those  prescribed  therein;  and,  seoond^  that 
a  condition  requirii^  the  consent  of  existing  railroad  companies  to  the 
construction  or  operation  of  another  road  is  a  grant  of  legislative  power 
to  the  company  whose  consent  is  required,  and  is  therefore  void.  The 
first  contention  proceeds  upon  a  misconception  of  the  object  of  the  con- 
stitutional provision,  and  of  the  rules  governing  the  interpretation!  of  con-r 
stitutional  restraints  upon  legislative  power.  The  plain  purpose  of  the 
constitution  in  requiring  the  consent  of  the  local  authi^rities  and  of  prop- 
erty owners  to  the  construction  of  a  street  railroad  was  the  protection  of 
public  ;and  private  interests  against  hostile  and  injurious  legislation,  and 
to  prevent  the  appropriation  of  highways  to  railroad  uses  by  legislative 
grant,  without  consulting  the  interests  of  the  locality.  The  consent  of 
the  local  authorities  and  of  property  owners  was  therefore  made  neces^ 
sary;  but,  to  meet  the  contingency  of  an  unreasonable  opposition  on  the 
part  of  property  owners,  &  tribunal  was  authorized  to  be  created  to  de^ 
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termine  whether  the  public  interests  required  the  construction  of  the  pro- 
pofiled  road,  whose  determination  in  its  favor,  when  confirmed  by  the, 
court,  was  to  stand  as  a  substitute  for  such  consent.  But  the  constitu- 
tion, neither  by  express  l^guage  nor  by  implication,  abridges.  Uie  legis- 
lative power  over  the  subjM  outside  of  the  matters  particularly  enumer- 
ate. It  needs  no  citation  of  authorities  to  sustain 'the  postulate  that, 
except  as  restrained  by  the  constitution,  the  legislative  power  is  untram- 
mded  and  supreme,  and  that  a  constitutional  provision  which  withdraws 
from  the  cognizance  of  the  legislature  a  particular  subject,  or  which  qual- 
ifies or  regulates  the  exercise  of  legislative  power  in  respect  to  a  particu- 
lar incident  of  that  subject,  leaves  all  other  matters  anH  incidents  under 
its  control.  Nothing  is  subtracted  from  the  sum  o£  legislative  power, 
except  that  which  is  expressly  or  by  necessary  implication  withdrawn. 
The  legislature  is  prohibited  from  granting  a  franchise  to  construct  a 
street  railroad,  except  upon  certain  specified  conditions.  Bist  it  is  not 
prohibited  from  annexing  ftirther  conditions  not  inconsistent  therewith; 
and  whether  other  conditions  are  necesairy  or  proper  is  a  matter  resting 
in  the  wisdom  and  discretion  of  the  legislature. 

The  claim  that  the  provision  in  the  act  of  1884  requiring  a  company 
organized  thereunder,  whose  route  is  coincident  with  that  of  another  road, 
to  obtain  the  consent  of  the  latter  to  the  construction  of  the  new  road, 
before  it  can  proceed  to  construct  or  operate  the  same,  constitutes  a  del- 
nation  of  legislative  power,  is  not,  we  think,  well  founded.  The  act  of 
1884 %a^  coinpli^'and  operative  from  the  nloment  of  its  passage.  The 
franchise  acquired  by  a 'company  organized  under  its  provisions  is  per- 
jfecti  according  to  the  naiture  of  the  franchise  intended  to  be  given,  from 
the  moment  the  corporation  comes  into  existence.  The  legislative  grant 
Was  conditional,  and  'not  absolute.  The  consent  of  another  company, 
in  a  case 'Where  such  consent  is  required,  confers  no  franchise  upon  the 
company  by  whom  it  is  obtained.  The  consent  simply  meets  one  of 
the  conditions  prescribed  by  the  statute  upon  which  the  right  of  the 
company  to  construct  and  opetate  its  road  depehds.  If  consent  is  re- 
fused, the  law  IS  not  defeated,  but  remains  perftBct  and  complete  as  be- 
fore. The  company,  upon  consent  being  refused,  is  not  deprived  of  its 
fmhbhise.  A  failure  to  obtain  such,  consent  simply  puts  in  abeyance  its 
right  to  proceed  with  the  construction  of  the  proposed  road  until  the  ob- 
struction is  removed;  and  this  precise  situation  was  within  the  contem- 
platibn  of  the  legislature  when  the  act  was  passed.  The  legislature  im- 
posed the  condition,  in  its  discretion,  for  the  protection  of  existing 
companies.  It  may  hereafter,  in  its  discretion,  remove  the  restriction 
and  abrogate  the  condition.  But  its  right  to  impose  it  ia  unquestiona- 
ble. Whether  the  l^islature,  in  creating  this  condition,  proceeded  upon 
public  reasons,  or  had  in  view  the  protection  of  private  interests  only, 
does  not  aflFect  the  question  of  legidative  power.  The  legislature,  by  the 
act  of  1884,  in  substance  determined  that  it  was  inexpedient  to  permit 
a  competing  street  railroad  to  be  constructed  on  the  line  of  another  road, 
unless  the  existing  road  should  consent.  This  was  a  contingency  sub- 
ject to  which  the  petitioner  acquired  its  franchise.     The  existing  com- 
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pany,  whether  it  consents  or  refuses  to  consent,  neither  creates  the  fran- 
dAae,  nor  defeats  it;  and  whether  it  consents  or  not  there  enters  into  its 
decision  no  element  of  legidative  power. 

In  the  legislation  considered  in  Bartc  v.  Himrod,  4  Seld.  483,  the 
vice  consisted  in  the  legislature  remitting  to  the  decision  of  the  people^ 
at  a  popular  election,  the  question  whether  a  certain  enactment  should 
have  the  force  of  law.  The  legislature  in  that  case  abdicated  its  func- 
tion as  the  law-making  power,  and  in  substance  proposed  a  law  for  en- 
actment or  rejection  by  the  people.  The  law  now  in  question  contains 
no  such  element,  and  there  are  numerous  precedents  of  analogous  legis- 
lation to  be  found  in  our  statute.  See  In  re  New  York  Elevated  R,  Go., 
70  N:  Y.  348;  In  re  GUDbert  Eleoaied  R.  Co.,  Id.  374;  Bank  of  Rome  v. 
Wage  of  Rome,  18  N.  Y.  38;  City  of  PhOaMphia  v.  Street  R,  Cb.,  4 
Brewst.  14;  State  v.  Mmmouth  Plank  Road  Co.,  26  N.  J.  Law,  99. 

The  grounds  upon  which  the  decision  at  general  term  nrninly  pro- 
ceeded in  denying  the  application— viz.,  that  the  af)pointment  of  com- 
missioners would  be  futile  by  reason  of  the  non-consent  of  the  other 
roads  occupying  coincident  lines, 'and  that  the  construction  of  the  peti- 
tioner's road  would  occasion  great  injury  to  private  property — ^remain  to 
be  considered.  We  think  it  cannot  be  justly  claimed  that,  under  the 
constitution,  the  court,  on  the  application  for  the  appointment  of  com- 
missioners, is  vested  with  any  discretion  to  grant  or  deny  the-  motion 
upon  a  consideration  of  the  question  of  the  utility  or  necessity  of  the 
p'Toposed  road. '  The  act  of  1884  is  to  be  construtKi  in  the  light  of  the 
scheme  of  the  coBstHutioni  with  reference  to  which  the  act  was  .parsed. 
The  constitution  declares  the  general  principle  that  street  railroads  shall 
not  be  constructed  without  the  consent  of  property  owners  interested. 
But  it  recognizes  that  there  may  be  a  conflict  between  public  and  private 
interests,  and  that  the  public  convenicncie  may  require  the  construction 
of  a  street  railroad  in  a  case  where  .the  consent  of  the  property  owners 
cannot  be  obtained.  To  meet  this  contingency  it  creates  a  tribunal  to 
determine  this  question,  consisting  of  commissioners  to  be  appointed  by 
the  court.  The  language  of  the  constitution,  that  the  court,  upon  ap- 
plication, may  appoint  commissioners,  does  not  confer  upon  the  court  a 
discretion  to  appoint  or  not  as  it  shall  deem  just  or  discreet.  It  con- 
fers authority  to  appoint  when  a  case  is  presented  contemplated  by 
the  constitution.  When  either  by  the  constitution,  or  by  statute,  juris^ 
diction  is  conferred- upon  a  court,  the  court  cannot  entertain  or  decline 
jurisdiction  in  its  discretion.  It  is  bound  to  exercise  it  when  the  case 
arises,  and  its  exercise  is  invoked  by  a  party  interested  and  having  the 
right  to  make  the  application.  See  MaedougaU  v.  PaJtersrm^  11  C.  B. 
772;  The  Qaeen  v.  TUhe  Comers,  14  Q.  B.  469.  The  constitutional  scheme 
contemplates  that  the  detennination  whether  a  proposed  railroad  ought 
to  be  constructed,  in  case  the  consent  of  property  owners  cannot  be  ob- 
tained, shall  in  the  first  instance  be  decided  by  commissioners.  We 
concur,  on  this  point,  with  the  view  of  the  learned  judge  who  dissented 
in  this  case,  that  the  constitution  confers  upon  the  court  primarily  a 
mere  naked  power  of  appointment,  and  that  it  gives  no  power  to  the 
v.7N.E.no.2 — 12 
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court  to  hear,  try,  or  determine,  in  the  first  instance,  the  question  that 
is  to  be  sent  to  the  commissioners.  The  power  of  the  court  to  pass  upon 
the  merits  of  the  application  arises  only  after  the  commissioners  have 
made  their  report  and  returned  the  evidence  taken  by  them;  and  this 
power,  though  not  expressly  given,  is  implied  from  the  provision  that 
the  determination  of  the  commissioners,  **  confirmed  by  the  court, **  may 
be  taken  in  lieu  of  the  consent  of  the  property  owners.  While,  on  the 
one  hand,  the  decision  by  the  court,  in  the  first  instance,  that  the  pro- 
posed road  ought  to  be  constructed,  would  not  satisfy  the  constitutional 
provision,  and  justify  the  construction  of  the  road,  on  the  other,  a  con- 
trary determination  cannot  deprive  the  applicant  of  the  right  to  have 
the  question  determined  in  the  first  instance  by  the  tribunal  designated 
in  the  constitution. 

We  find  nothing  in  the  act  of  1884  in  conflict  with  the  plain  sense  of 
the  constitution.  It  is  supposed  that  the  provision  in  fifth  section,  re- 
quiring notice  to  be  given  of  the  application  to  non-consenting  property 
owners,  implies  a  right  on  their  part  to  be  heard  on  the  question  of  the 
propriety  or  necessity  of  the  proposed  road,  and  to  have  the  question 
decided  at  that  stage  of  the  proceedings.  It  is  not  necessary  to  attribute 
this  purpose  to  the  legislature  in  requiring  notice  to  property  owners. 
The  requirement  of  notice  enables  property  owners  to  appear  on  the  hear- 
ing, and  oppose  the  application  on  the  ground  that  the  petitioner  is  not 
in  a  situation  to  make  it,  and  also  to  be  heard  in  respect  to  the  selection 
of  commissioners.  It  cannot  be  assumed  that  the  legislature  intended, 
by  the  provision  for  notice,  to  confer  upon  the  court  a  power  inconsistent 
with  the  scheme  of  the  constitution. 

The  ground  that  the  appointment  of  commissioners  would  be  futile 
by  reason  of  the  fact  that  other  companies  had  refused  their  consent  to 
the  construction  and  operation  of  the  road  of  the  petitioner  is  not,  we 
think,  a  sufficient  answer  to  the  application.  Inability  to  obtain  the 
consent  of  property  owners  is,  under  the  statute,  the  only  prerequisite  to 
the  application  for  the  appointment  of  commissioners.  The  consent  of 
other  railroad  companies  having  coincident  routes  is  another  but  inde- 
pendent condition,  for  which  the  statute  provides  no  alternative  or  sub- 
stitute. Nor  does  it  prescribe  the  order  in  which  the  several  consents 
shall  be  obtained.  It  may  be  granted  that  if  it  had  been  made  to  ap- 
pear that  an  insurmountable  difficulty  stood  in  the  way  of  the  construc- 
tion and  operation  of  the  road  of  the  petitioner,  and  not  a  mere  present 
obstacle  to  the  exercise  of  the  franchise,  the  court  would  not  have  been 
bound  to  grant  the  application.  But  the  fact  that  the  other  companies 
had,  prior  to  the  application,  refused  the  consent,  does  not  show  that 
the  appointment  of  commissioners  would  be  a  vain  and  baseless  proceed- 
ing. The  decision  of  the  competing  roads  was  in  its  nature  revocable. 
The  question  on  their  part  waa  one  of  prudence  and  policy,  and  it  .is 
quite  conceivable  that  circumstances  might  subsequently .  arise  which 
would  lead  to  a  reversal  of  the  prior  decision,,  and  to  the  giving  of  a  con- 
sent which  had  been  previously  withheld.  The  determination  of  com- 
missioners that  the  proposed  road  ought  to  be  constructed^  if  sanctioned 
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by  the  court,  might  itself  operate  as  a  reason  for  changing  the  prior  de- 
cision. The  petitioning  company  could  not  safely  enter  into  engage- 
ments with  other  companies  for  the  acquisition  of  the  right  to  construct 
its  road  on  the  street  occupied  by  their  tracks,  so  long  as  it  remained 
uncertain  whether  it  could  obtain  a  favorable  determination  of  commis- 
sioners as  a  substitute  for  the  consent  of  property  owners. 

We  are  of  opinicm  that  the  court  erred  in  refusing  to  appoint  com- 
missioners, and  that  the  order  appealed  from  should  therefore  be  re- 
versed, and  the  case  remitted  to  the  general  term  for  further  proceedings. 

(All  concur.) 


(U'2  N.  T.  362) 

,    Merritt  V.  FiTZQiBBONS  and  others,* 
((hurt  of  AppMlB  of  New  York.    June  1, 1886.) 

KBOLieBNCB--CAIlT  OBSTRtTCTIHO  SIDEWALK. 

By  an  ordinance  of  New  York  city  it  was  lawful,  where  the  rails  of  a  street 
railroad  are  so  near  the  sidewalk  as  to  prevent  a  cart  or  other  vehicle  from 
passing,  for  the  owner  or  occupant  of  a  store  to  have  such  cart  drive  on  part 
of  the  sidewalk.  Plaintiff  stepped  on  a  coal-hole  cover  in  the  sidewalk  in 
front  of  defendant's  store;  ana,  slipping  under  a  horse  belonging  to  defend- 
ant, was  injured.  Held  that,  as  the  truck  and  horse  were  necessarily  on  the 
walk,  and  sufficient  space  was  retained  for  the  passage  of  pedestrians  be- 
tween the  cart  and  the  store,  and  the  validity  of  the  ordinance  was  unques- 
tioned by  plaintiff,  a  refusal  to  grant  defendant's  motion  for  nonsuit  was  im- 
proper. 

Appeal  from  judgment  general  term  supreme  court,  Second  depart- 
ment, affirming  judgment  and  order  refusing  to  set  aside  verdict  and 
denying  new  trial. 

De  W^  Q.  Brown,  for  appellants,  Maurice  Fitzgibbons  and  others. 

P.'  Q.  Eckerson,  for  respondent,  Leonard  A.  Merritt. 

Danfobth,  J.  The  action  was  for  damages  sustained  by  the  plaintiff 
while  attempting  to  pass  along  a  sidewalk  in  front  of  certain  stores  occu- 
pied by  the  defendants,  and  ^own  as  Nos.  65  and  67  on  the  east  side 
of  Crosby  street,  in  the  city  of  New  York.  The  material  facts  are  as 
follows:  On  the  last  day  of  December,  1879,  the  plaintiff  and  his 
brother  were  at  work  on  the  west  side  of  Crosby  street,  but  it  commenced 
snowing,  and  they  left  at  half  past  1  o'clock.  They  crossed  to  the  east 
side,  below  the  defendant's  stores,  and,  going  up,  they  there  found  a 
team  of  horses  and  truck,  and  at  that  point,  while  passing,  the  plaintiff 
stepped  upon  the  iron  cover  of  a  coal-hole,  slippery  with  snow,  and  fell 
under  the  horse  nearest  to  him,  touching  its  leg.  The  horse  raised  its 
foot  at  that  instant,  and  then  put  it  down^  striking  the  plaintiff's  ankle, 
and  breaking  it.  The  sidewalk  was  seven  feet  and  nine  inches  wide; 
the  street  a  narrow  one,  and  in  part  occupied  by  a  double-track  horse 
railroad.  Between  the  curbstone  and  track  is  five  feet  three  inches,  one 
foot  of  which  is  covered  by  the  projecting  car.  The  truck  was  seven 
feet  eight  and  one-half  inches  wide.     It  and  the  horses  belonged  to  the 

iB«verBing82Han,  4e6w  •  •"  ; 


Digitized  by 


Google 


180.  KOmCHEAdTERN  EBFORTEB.  [N«  Y. 

defendiants,  and  on  this  occasion  they  were  partly  in  the  street  and 
partly  on  the  sidewalk,  but  in  their  customary  place,  and,  from  neces- 
sity, one  horse  being  on  the  sidewalk,  the  other  in  the  street,  leaving 
just  room  for  the  cars  to  pass.  The  team  was  then  in  care  of  its  driver. 
The  horses  were  gentle,  and  at  the  time  in  question,  except  as  above 
stated,  neither  stirred.  Sufficient  space  was  left  on  the  sidewalk  for 
wayfarers.  This  was  testified  to  by  the  plaintiff  and  by  the  defendant's 
witnesses.  It  was  also  practically  demonstrated  by  the  safe  passage  of 
many  persons;  and  there  is  no  room  for  doubt  that  the  plaintifif  would 
have  gone  through  uninjured  except  for  the  coal-hole  and  its  condition. 

The  plaintiff  also  put  in  evidence  a  city  ordinance,  prohibiting,  under 
a  penalty,  the  going  of  any  horse  upon  any  of  its  sidewalks.  The  de- 
fendants, upon  the  other  hand,  both  by  answer  and  by  evidence,  relied 
upon  an  ordinance  of  the  city  which  made  it  lawful  for  the  owner  or  oc- 
cupant of  any  store  or  other  building,  on  any  street  "in  which  the  raik 
of  any  riailroad  company  are  laid  so  dose  to  the  curbstone  as  to  prevent 
the  owner  or  occupant  from  keeping  any  such  cart  or  other  vehicle  in 
the  carriage-way  in  front  of  his  place  of  business  without  interference  with 
the  passing  of  the  cars  of  any  such  railroad  company,  to  occupy  with 
such  cart  or  other  vehicle  during  business  hours  so  much  of  the  sidewalk 
as  may  be  necessary  for  such  cart  or  other  vehicle,  provided  that  suffi- 
cient space  be  retained  for  the  passage  of  pedestrians  between  the  cart 
or  other  vehicle  so  permitted  to  occupy  such  portion  of  the  sidewalk  and 
the  stoop  or  front  of  every  such  store,  warehouse,  or  other  building;" 
and,  by  evidence  which  was  not  controverted,  showed  that  the  street  in 
question  was  situated  as  described  in  the  ordinance. 

On  the  trial  the  contention  in  behalf  Of  the  defendants  was  that  there 
was  no  fault  or  negligence  on  their  part;  and,  even  if  there  were,  that 
there  was  contributory  negligence  on  the  plaintiflTs  part  in  stepping  upon 
the  cover  of  the  coal-hole,  and  in  going  unneoessaiily  near  the  horses; 
and  they  moved  the  trial  judge  to  dismiss  the  complaint.  The  motion 
was  denied,  and  the  defendants  excepted.  The  learned  judge  then  sub- 
mitted the  case  to  the  jury  upon  both  of  these  propositiona,  at  the  same 
time  saying  that  the  plaintiff  had  no  right  of  recovery  against  the  defend- 
ants by,  reason  of  the  coal-hole,  ot  any  incident  to  it;  -ttiat  they  were  re^ 
sponsible  neither  for  it  nor  its  condition.  No  exception  was  taken  to 
the  charge  by  either  party,  and  the  only  question  for-  us  to  consider  is 
whether  the  evidence  was  such  as  in  any  view  would  justify  a  verdict 
for  the  plaintiff.  .      .  ^ 

It  appears  that  he  was  rightfully  upon  the  sidewalk,  and  the  jury 
might  find,  as  they  did^  that  he  was  proceeding  on  his  way  with  reason- 
able care,  and  in  a  proper  manner,  without  notice  of  any  circumstance 
of  danger  which  required  extraordinary  caution.  But,  assuming  this 
to  be  so,  we  are  unable  to  find  that  the  defendants  neglected  any  duty  or 
were  guilty  of  misconduct  toiwtrds  him.  It  may  be  conceded  that  the 
plaintiff  would  not  have  been  injured  if  the  defendant's  horse  had  not 
been  upon  the  sidewalk,  and,  in  ordinary  cases,  its  presence  at  that 
place  would  have  been  an  obstruction,  and  its  owner  answerable  for  the 
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consequences;  but  both  conditions  of  the -ordinance  last  cited  were  satis- 
fied by  the  circumstances  of  the  case.  The  truck  and  horse  were  neces- 
sarily on  the  walk,  and  suflScient  space  was  retained  for  the  passage  of 
pedestrians  between  the  cart  and  store.  The  evidence  left  no  room  for 
doubt  as  to  either;  and,  as  the  validity  of  the  ordinance  was  unquestioned 
by  the  plaintiff  at  the  trial,  it  furnished  a  complete  answer  to  his  action, 
unless,  as  is  now  argued  in  his  behalf,  its  permission  is  limited  to  ^^a 
cart  or  other  vehicle,"  and  does  not  include  the  animal  by  which  the 
vehicle  is  drawn.  The  contrary  was  assumed  by  both  parties  and  the 
court  upon  the  trial,  and  it  was,  we  think,  the  reasonable  construction. 
The  ordinance  in  one  part  speaks  of  "driving" or  "backing  thacart  or 
•vehicle"  "on  the  cross-walk^,"  "or  onto  the  sidewalks,"  implying,  of 
course,  a  cart  or  vehicle  drawn  or  moved  in  the  ordinary  way;  and  the 
same  construction  must  apply  to  the  other  part, — that  now  in  question. 
It  cannot  be  supposed  that  the  owner  of  the  cart  would  be  expected  to 
detach  his  horses,  leaving  them  in  the  street  between  the  cart  and  the 
street  car,  while  the  cart  itself  w&s  put  in  a  place  of  safety.  The  ordi- 
nance is,  in  substance,  a  declaration  that  as  the  railroad  encroaches 
upon  the  street,  so  certain  vehicles  in  use  therein,  and  the  animals  by 
which  that  use  is  made  possible,  may,  in  prescribed  cases,  encroach 
upon  the  sidewalk. 

We.  think  the  exception  was' well  taken;  and  for  the  error  to  which  it 
points  the  judgment  appealed  from  should  be  reversed,  and  a  new  trial 
granted,  with  costs  to  abide  the  event. 

(All  concur.) 

(102  N.  Y.  877X 

Clute  .V.  Knieb  and  another.  Survivors,  etc.* 
iOouH  of  Appeali  of  Nem  Tork.    Jnne  h'  1880;) 

I.  EjECTMICWT^BBCBIVBB  — UlTOERTAKmO— DiSMIBfiAL  0»  ObMPLAmT— BtJBSE- 

qusin*  RavKBSAir—MraTAKB. 

In  an  action  of  ejectment,  defendants  gave  an  undertaking  that  ''the  plain- 
tiff" would  account  for  and  pay  over  the  rent  of  the  premises  ''as  the  court 
may  direct  In  the  ahove-entitled  action. "  The  complaint  was  dismissed,  but 
OB  appeal  the  general  term  reversed  the  Judgment.  On  the  second  trial  de- 
fendant was  again  successful^  and  on  appeal  it  waa  agaiii  reversed;  and  on 
the  third  trial,  the  undertaking  having  been  corrected  on  motion,  the  plaintiff 
was  successful,  and  Judgment  was  given  that  the  undertaking  .be  amended, 
and  for  the  rental  value  of  the  premises.  Held  no  error;  that  the  undertaking 
waa  valid  and  binding  until  a  Jf naf  Judgment  was  reached. 

8.  SaXB— CbuBT  HAT  Ajusstd  UimBBTAKOrO.  .  . 

Where,  by  mutual  mistake,  the. word  "plaintiff"  is  inserted  where  ** defend- 
ant" should  have  been,  the  court  has  power  to  amend  and  enforce  it.  * 

Appeal  from  general  term  supreme  court,  First  dep!artqient,  affirming 
judgment  for  plaintiff  in  action  in  ejectment. 

Witliam  0.  McOrea^  for  appellai^ts,  Jacob  Knie^  and  anotheTi  Surviv- 
ors, etc. 

T.  J.  plute,foT  respondent,  Isabella  B.  Qute. 


iSee  98  N.  Y.  342,  2  N.  E.  Rep.  6,  and  26  Hun,  10. 
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Eakl,  J.  In  1874  the  plaintiff  commenced  an  action  of  ejectment 
against  the  defendant  Emmerich,  and  afterwards  made  an  application 
for  the  appointment  of  a  receiver  of  the  rents  of  the  land  claimed,  pend- 
ing the  action.  Thereupon,  to  avoid  the  appointment  of  a  receiver, 
Emmerich  consented  to  the  entry  of  the  following  order  on  the  second 
day  of  May,  1874  l 

"A. motion  haying  been  made  herein  for  an  order  appointing  a  receiver  of 
the  rents  of  the  premises  described  in  the  complaint  during  the  pendency  of 
the  action,  the  defendant  objecting  thereto,  but  consenting  that  an  order  be 
made  and  entered  herein  in  lieu  thereof  directing  him  to  file  security  for  the 
payment  of  said  rent  in  case  the  court  should  so  order  and  direct  herein,  now, 
on  reading  and  filing  such  consent,  ordered  that  said  defendant  file  security 
in  the  penalty  of  $3,000,  with  two  sufficient  sureties,  conditioned  that  said 
plaintiff  will  account  for  and  pay  over  the  rent  of  said  premises  as  the  court 
may  direct  by  order  in  the  above-entitled  action." 

In  pursuance  of  that  order,  Emmerich,  with  the  defendant  Knies  and 
one  Fisher,  executed  an  undertaking,  of  which  the  following  is  a  copy: 

"An  order  having  been  made  herein,  by-consent,  that  the  defendant  file  se- 
curity with  the  clerk  of  this  court  in  the  penalty  of  $3,000.  conditioned  that 
plaintiff  will  account  for  and  pay  over,  under  the  direction  of  the  court,  the 
rents  of  the  premises  described  in  the  complaint,  we»  Adam  Emmerich,  of 
No.  337  West  40th  St.,  in  the  city  of  New  York,  Anthony  Fisher,  of  No.  437 
West  43d  St.,  in  said  city,  and  Jacob  Knies,  of  No.  450  West  45th  St.,  in  said 
city,  do  undertake,  pursuant  to  said  order,  in  the  sum  of  $3,000,  that  said 
plaintiff  will  account  for  and  pay  over  the  rent  of  said  premises  in  case  the 
court  so  directs,  according  to  any  order  that  may  be  made  herein*  not  exceed- 
ing the  sum  above  mentioned." 

That  action  was  thereafter  tried,  and  a  judgment  rendered  in  favor  of 
Emmerich,  dismissing  the  complaint.  From  that  judgment  an  appeal 
was  taken  by  the  plaintiff  to  the  general  term,  and  there  the  judgment 
was  reversed,  and  a  new  trial  was  ordered.  A  second  trial  was  had,  and 
the  defendant  was  again  successful ,  and  the  plaintiff  again  appealed  to  the 
general  term,  and  the  judgment  against  her  was  reversed,  and  a  new  trial 
ordered.  Previous  to  the  third  trial,  upon  the  motion  of  the  plaintiff, 
an  order  was  entered  directing  that  the  former  order  of  May  2,  1874,  be 
amended  nunc  pro  tunc  by  striking  out  the  word  "  plaintiff '*  where  it  ap- 
peared therein,  and  substituting  the  word  "defendant"  instead  thereof, 
so  that  the  order  should  read  as  follows: 

"Now,  on  reading  and  filing  such  consent,  ordered  that  said  defendant 
file  security  in  the  penalty  of  $3,000,  with  sufficient  surety,  conditioned  that 
said  defendant  will  account  for  and  pay  over  the  rent  of  said  premises  as  tiie 
court  may  direct  by  order  in  the  above-entitled  action.** 

Thereafter  the  third  trial  took  place,  and  resulted  in  a  judgment  in  fevor 
of  the  plaintiff  for  the  possession  of  the  premises  claimed,  and  for  the 
suni  of  $2,562.72  as  the  rental  value  of  the  premises  from  October  21, 
1871,  to  May  6,  1881,  at  the  rate  of  $900  per  year,  after  deducting  cer- 
tain payments  and  allowances  made  hy  the  court  to  the  defendant.  In 
the  mean  time  Fisher,  one  of  the  obligors  in  the  undertaking  dated  May 
2,  1874,  had  died.     This  action  was  commenced  against  the  two  surviv- 
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oi8y  the  defendants,  Emmerich  and  EjoieSi  to  refopn  that  undertaking 
by  striking  out  the  word  ^'plaintiff"  where  it  occurs  therein,  and  insert- 
ing the  word  ^'defendant,"  so  that  the  undertaking  would  bind  the  ob- 
ligors that  thedefendant  Emmerich  would  account  for  and  pay  over  the  rent 
of  the  premises  in  question  in  case  the  court  should  so  direct,  according  to 
any  order  that  might  be  made  by  the  court,  not  exceeding  the^um  men- 
tioned in  the  undertaking,  on  the  gound  that  the  word  ^'plaintiff''  was 
inserted  in  the  bond  by  mutual  mistake,  instead  of  the  word  "defend- 
ant;'' and  judgment  was  also  demanded  upon  the  undertaking  as  thus 
corrected  for  the  sum  of  $3,000,  with  interest.  The  court  ordered  judg- 
ment for  the  plaintiff  correcting  the  bond  as  prayed  for,  and  for  the  sum 
due  to  the  plaintiff  for  the  rental  value  of  the  property.  The  defendants 
appealed  from  that  judgment  to  the  general  term,  and  from  affirmance 
there  to  this  court. 

The  first  claim  the  appellants  make  is  that  the  undertaking  ^^as  merged 
in  and  superseded  by  the  first  judgment  which  was  rendered  dismissing 
the  complaint.  It  is  true  that,  if  that  judgment  had  never  been  dis- 
turbed, it  would  have  been  final,  and  would  have  absolved  the  obligors 
in  the  undertaking  from  any  liability.  But  it  was  subsequently  re-- 
versed,  and  finally  in  the  action  a  judgment  was  rendered  in  favor  of  the 
plaintiff,  and  then  the  undertaking  by-its  terms  became  operative.  This 
was  not  a  statutory  but  a  common-law  undertaking,  founded  upon  a 
sufficient  consideration.  There  was  a  final  judgment  in  the  action  which 
directed  the  defendant  Emmerich  to  pay  to  the  plaintiff  certain  rents, 
and  that  judgment  was  a  direction  and  order  of  the  court,  within  the 
meaning  of  the  undertaking.  It  is  quite  true  that  the  dismissal  of  the 
complaint  dissolves  an  injunction,  and  vacates  and  annuls  an  order  of 
arrest;  but  there  is  no  analogy  between  such  cases  and  the  case  now  before 
us.  The  undertaking  bound  Emmerich  to  account  for  and  pay  over  the 
rent  of  the  premises  as  the  court  might  direct,  by  any  order  or  judgment 
which  might  be  obtained  in  the  action,  and,  when  a  final  judgment  was 
obtained  directing  such  payment,  the  condition  had  arisen  which  ren- 
d^ed  the  obligors  liable  upon  the  undertaking. 

No  point  was  made  upon  the  trial,  or  by  any  exception,  that  the 
amount  awarded  to  the  plaintiff  in  this  action  was  too  large.  In  the  ac- 
tion against  Emmerich  it  was  found  that  the  rental  value  of  the  property 
from  October  21,  1&71,  to  January  21,  1881,  was  $900  per  year,  and 
after  making  certain  deductions  a  judgment  was  rendered  against  Em- 
merich for  $2,561.73,  and  that  was  the  amount  of  the  recovery  in  this 
action.  It  is  objected  tliat  the  defendants  are  not  liable  for  the  rental 
value,  but  simply  for  the  rents  actually  collected.  No  such  point  was 
taken  at  the  trial,  and  it  does  not  appear  that  Emmerich  did  not  collect 
the  full  amount  awarded  against  the  defendants.  In  the  absence  of  any 
proof,  it  may  be' assumed  that  he  received  rents  equal  to  the  full  rental 
value.  The  undertaking  was  dated  May  2,  1874,  and  the  final  judg- 
ment in  the  action  was  rendered  seven  years  thereafter;  and,  as  the 
rental  value  appears  to  have  been  $900  per  year,  it  cannot  be  said  that 
the  amount  of  the  judgment  is  too  large.     It  is  a  &ir  inference  from  the 
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evidence  that  the  b^ance  of  rents  due  from  the  defendant  between  the 
dates  named  was  fully  equal  to  the  amount  of  the  recoyeiy. 

It  is  also  claimed  that  the  court  had  no  authority  to  amend  the  un- 
dertaking. It  was  simply  a  common-law  instrument  between  the  plain- 
tiff and  Emmerich,  and  his  two  sureties.  The  evidence  is  ample  and 
conclusive  that,  by  mutual  mistake  of  the  parties,  the  word  "plaintiff'* 
was  inserted  where  the  word  "defendant"  should  have  been,  and  upon 
the  proof  there  was  ample  power  in  the  court  to  order  the  undertaking 
to  be  amended,  and  enforced  as  amended,  and  thus  make  the  instru- 
ment conform  to  what  all  the  parties  intended  and  expected.    . 

It  matters  not  that  the.  order  of  May  2,  1874,  was  amended  without 
notice  to,  the  sureties  in  the  undertaking.  It  was  wholly  unnecessary  to 
amend  that,  order,  and  the  amendment  was  harmless,  as  this  action 
could  have  been  maintained  without  such  amendment.  Nor  does  it 
matter  thaj.  in  the  amended  order  Emmerich  was  required  to  file  a  new 
undertaking  in  conformity  therewith.  The  new  undertaking  was  not 
filed,  and  the  former  was  not,  therefore,  superseded. . 

We  discover  no  error  in  the  judgment^  and  it  should  be  aflSbmedi  with 
costs. 

(All  concur,) 

a07  Ind.  162> 

Black  and  others  v.  Thomson^  and  others.^* 

.  (Supreme  Court  of  IndiarM,    May  22, 1809.) 

Wats— Gravel  Roads— Pbocekdikos  to  Establish— Pbactiob  oh  Appeal  W) 
circuit  c0ub1^^-£|i8mi88aj4.  ; 

On  appeal  to  the  circuit  court,  broceedings  for  establishing  a  gravel  road 
are  tried  d4  nono;  and,  where  the  board  of  commiBBioners  have  properly  ac- 
quired Jurisdiction^  no  irre^larity  in  their  Bubsequent  proceedings  is  cause 
for  dismissing  the  petition  in  the  circuit  coiirt  because  such  ixr^^ar  pro- 
ceedingd  are  vacated  by  the  appeal. 

Appeal  from  Carroll  circuit  court, 
Applegate  <k  PcUardy  for  appellants. 
S.  D.  Baydj  for  appellees. 

NiBLAGK,  C,  J.  Samuel  Black  and  more  than  100.  others,  as  resident 
freeholders  of  the  county  of  Carroll,  in. this  state,  presented  a  petition  to 
the  board  of  commissioners  of  that  county  at  its  June  term,  1884,  pray- 
ing for  the  establishment  and  construction  of  a  grave}  road  upon  a  cer- 
tain route  and  between  certain  points  thereii^  specified.  The  board  ap- 
pointejd  viewers  and  an  engineer,  as  required  by  the  statute,  and  ordered 
that  thev  should  meet  and  proceed  to  discharge  the  duties  which  had 
been  assigned  to  them.,  on  the  sixth  day  of  October,  1884.  No  order  of 
continuance  or  order  of  ai;iy  other  kind  was  made  in  the  cause  at  the  next 
r^ular  session,  in  September,  1884,  but  at  a  special  session  which  was 
h^d  in  that  month  the  board  ordered  that  the  time  of  the  meeting  of  the 
viewers  and  engineer  should  be  postponed  until  the  sixth  day  of  No- 
vraiber,  1884.  The  county  auditor  thereupon  notified  the  viewers  and 
engineer  of  their  appointment,  and  of  the  time  of  their  meeting  lastly 
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above  named,  and  also  gave  notice  of  the  time  and  place  of  such  meeting, 
by  four  weeks'  publication  in  a  weekly  newspaper  of  the  county.  On 
said  sixth  day  of  November,  1884,  the  viewers  and  engineer  met,  as  they 
had  been  notified  to  do,  and,  after  qualifying  as  required  by  law,  pro- 
ceeded to  examiiie  the  proposed  line  of  road,  and  oii  the  ninth  day  of 
December,  1884,  made  a  report  of  their  proceedings  to  the  board  of  com- 
missioners, expressing  the  opinion,  among  other  things,  that  the  con- 
templated road  would  be  awork  of  public  utility.'  Opposition  being  made 
to  the  report  thus  submitted,  and  Francis  Thomson  and  others  having 
remonstrated  against  the  construction  of  the  proposed  road,  the  matter 
was  continued  until  the  March  term,  1885,  of  the  board,  during  which 
tenn  the  report  was  confirmed,  and  an  order  wAs  entered  for  the  oonr 
struction  of  the  improvement  prayed  for  in  the  petition.  Thomson  and 
the  other  remonstrators  appealed  from  the  order  made,  as  lastly  above 
stated,  to  the  circuit  court,  in  which,  at  the  next  succeeding  term,  they 
moved  to  dismiss  the  petition  upon  the  ground  that  as  the  time  for  the 
meeting  of  the  viewers  and  engineer  was  fixed  at  a  time  beyond  the  Sep- 
tember session,  1884,  of  the  board  of  commissioners,  and  as  the  board 
made  no  order  of  continuance  or  other  order  in  the  premises,  at  that  ses- 
sion, the  jurisdiction  of  board  over  the  subject-matter  of  the  proceeding 
had  lapsed,  and  that  thereafter  such  jurisdiction  had  not  been  in  any 
manner  regained  by  the  board.  This  motion  was  sustained  by  the  cir- 
cuit court,  and  the  petition  was  dismissed,  at  the  cpsts  of  the  petitioners. 
Whether  the  commissioners  have  the  power,  in  a  case  like  this,  to  fix 
the  time  at  which  the  viewers  and  engineer  shall  meet  at  a  period  be- 
yond their  next  regular  session  is  a  question  not  now  fairly  before  us, 
and  hence  involves  an  inquiry  upon  which  we  are  now  not  required  to 
enter.  The  order  made  at  the  special  session  in  September  then  next 
ensuing,  fixing  the  time  of  meeting  on  the  sixth  day  of  November,  1884, 
vacated  and  superseded  the  order  fixing  a  previous  day  of  meeting. 
While  the  provision  of  the  statute  requiring  the  board  to  fix  the  time  at 
which  the  viewers  and  engineer  shall  meet  is  mandatory,  (see  section 
5092,  Rev.  St.  1881,)  there  is  nothing  having  any  connection  with  ihat 
provision  from  which  it  may  be  inferred  that  the  board  may  not  there- 
after change  the  time  and  fix  a  difierent  day  for  the  meeting.  It  has, 
on  the  contrary,  been  held  in  analogous  cases  that  the  time  fixed  by  the 
board  for  similar  purposes  may  be  changed  olr  enlaVged.  Munson  v. 
Blakej  101  Ind.  78;  Lipeev. Hand,  104  Ind.  503;  S.  0.4  N.  E.  Rep.  160. 
In  this  latter  case,  which  was  a  proceeding  for  the  drainage  of  lands,  it 
was  said  that  the  court  had  the  authority  to  extend  the  time  of  filing  the 
report  of  the  commissioners.  It  is  a  familiar  rule  tha;t,  where  a  judicial 
tribunal  has  a  general  power  to  designate  a  time  withiii  which  an  act 
dhall  be  done,  it  may  extend  the  time,  in  the  exercise  of  a  reasonable 
discretion,  and  that  rule  is  applicable  to  case^  like  the  one  imder  con- 
sideration. It  is  also  a  familiar  rule  that  in  all  judicial  or  gtum  judicial 
proceedings  a  cause  does  not  either  lapse  or  abate  on  account  of  a  failure 
to  enter  a  continuance  of  it,  or  to  make  some  other  disposition  of  it  at  a 
term.of  the  court  in  which  it  is  pending.     In  case  of  such  a  &ilure  the 
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cause  stands  continued  by  operation  of  law.  Rev.  St.  ISSl,  §§  1325, 
1326, 1327;  McMuUm  v.  State,  4  N.  E.  Rep.  903,  (decided  February  13, 
1886.) 

It  is  conceded  by  all  parties  that  the  board  of  commissioners  acquired 
jurisdiction  in  this  case  when  the  petition  was  filed,  and  that  it  conse- 
quently had  authority  to  appoint  viewers  and  an  engineer  in  the  first 
instance.  However  irregular,  th^^fore,  the  subsequent  proceeding  may 
have  been,  the  jurisdiction  thus  acquired  was  not  lost.  McMuUen  v.  State, 
mpra.  Whether  regular  or  irregular,  these  subsequent  proceedings  were 
vacated  by  the  appeal  to  the  circuit  court,  where  the  cause  stood  for  trial 
de  novo,  and  not,  as  in  an  appellate  court,  for  the  review  and  correction 
of  errors.  Fleming  v.  Hight,  95  Ind.  78;  Munaon  v.  Blake,  above  cited. 
Such  subsequent  proceedings  being  vacated  by  the  appeal,  nothing  dis- 
closed by  theqi,  whether  of  omission  or  commission,  afibrded  any  cause 
for  dismissing  the  petition.     Svmer  v.  MUier,  4  N.  K.  Rep.  867. 

The  judgment  dismissing  the  petition  is  reversed,  with  costs,  and  the 
cause  is  remanded  for  further  proceedings  not  inconsistent  with  this  opin- 
ion. 


(106  Ind.  383) 

Kleespies  v.  State. 
(Supreme  Court  of  Indiana.    May  22, 1886.) 

1.  Gaming — Rbntino  Propbrtt  fob— Indictment. 

An  indictment  for  permitting  and  renting  a  house  to  be  used  for  gaming 
purposes  need  not  state  the  name  of  the  tenant,  and  it  is  sufficient  to  charge 
that  the  building  is  in  the  county  and  the  property  of  the  defendants,  with- 
out any  particular  description. 

2.  Criminal  Law— Appeal— Weight  op  Evidence— No  Rbybbsal. 

The  supreme  court  will  not  reverse  on  the  mere  weight  of  the  evidence, 
even  in  a  criminal  case. 
8.  Same— New  Tral— Affidavit  in  Support  of.  Motion-— Not  in  Bbcobd— :No 
Question  Presented. 

Where  affidavits  in  support  of  a  motion  for  a  new  trial  on  account  of  new- 
ly-discovered evidence  are  not  properly  brought  into  the  record,  they  present 
no  question  for  the  supreme  court. 

Appeal  from  Clark  circuit  court. 

/.  B.  Merriwether,  for  appellant. 

The  AtUn-ney  General  and  F.  B.  Bwrle^  for  the  State. 

HowK,  J.  In  this  case  the  {appellant,  George  Kleespies,  and  one  Louis 
Kleespies  were  jointly  indicted  at  the  October  term,  1885,  of  the  court 
below,  to-wit,  on  the  twenty-sixth  day  of  October,  1885.  The  indict- 
ment contained  two  counts.  The  first  count  charged  that  at  Clark 
county,  "on  the  first  day  of  July,  1886,  and  continuously  from  that  day 
to  the  day  of  making  this  presentment,  Louis  Kleespies  and  George 
Kleespies  did  then  and  there,  and  during  all  of  said  time,  unlawlnlly 
sufier  and  knowingly  permit  their  building  and  room,  then  and  there 
situated,  to  be  used  for  gaming,  and  did  then  and  there,  and  during 
all  of  said  time,  unlawfully  suffer  and  knowingly  permit"  six  named 
persons,  whose  names  we  omit,  "and  divers  other  persons  to  the  grand 
jurors  unknown,  to  play  at  a  certain  game  called  iiEtro,  for  money  and 
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other  articles  of  value."  The  second  coxmt  charged  **that  at  said  county, 
on  the  first  day  of  July,  1885,  and  from  that  day  to  the  day  of  making 
this  presentment,  Louis  Kleespies  and  George  Kleespies  did  then  and 
there,  and  during  all  of  said  time,  unlawfully  rent  their  building  and 
room,  then  and  there  situated,  to  be  used  for  gaming.**  Upon  their 
joiiit  arraignment  and  plea  of  not  guilty,  the  appellant  and  Louis  Klees- 
pies were  jointly  tried  by  a  jury;  and  a  verdict  was  returned  into  court 
finding  Louis  Kleespies  not  guilty,  and  finding  appellant  guilty  as 
charged  in  the  indictment,  and  assessing  his  fine  at  $250.  Over  his 
motion  for  a  new  trial,  the  court  rendered  judgment  against  the  appel- 
lant, on  the  verdict,  for  the  fine  assessed,  and  costs.  Errors  are  here 
assigned  by  appellant  upon  the  overruling  of  his  motions  to  quash  each 
count  of  the  indictment,  and  his  motion  for  a  new  trial. 

Appellant's  counsel  first  insists  that  each  count  of  the  indictment  is 
insufiicient  because  the  description  of  the  building  and  room  therein  was 
too  general  and  vague,  ^nd  did  not  inform  the  defendants  what  room  or 
building  was  permitted  by  them  to  be  used,  or  rented  by  them  to  be 
used,  for  gaming  purposes.  We  do  not  think  that  this  objection  is  well 
taken  as  to  either  count  of  the  indictment.  In  each  count  the  premises 
are  described  as  the  defendant's  building  and  room,  at  Qark  county. 
This  follows  substantially  the  language  of  the  statute  defining  the  offenses, 
and  is  sufficient.  Padgett  v.  State,  68  Ind.  46;  Hamilton  v.  State,  75 
Ind.  686. 

It  is  farther  objected  by  appellant's  counsel  that  "the  second  count 
does  not  state  to  whom  the  room  or  building  was  rented  for  gaming  pur- 
poses." It  was  not  necessary  that  the  count  should  state  the  name  of  the 
tenant.  Under  the  statute  it  is  the  renting  of  the  room  or  building  "to  be 
used  or  occupied  for  gaming"  which  constitutes  the  public  offense;  and 
the  renting  for  such  use  is  charged  in  the  second  count  with  sufficient 
deamess  and  certainty.     Section  2079,  Rev.  St.  1881. 

These  are  the  only  objections  pointed"  out  by  appellant's  counsel  to 
either  count  of  the  indictment;  and  neither  of  such  objections  seems  to 
us  to  be  well  taken. 

Under  the  alleged  error  of  the  court  in  overruling  the  motion  for  a  new 
trial,  appellant's  counsel  very  earnestly  insists  that  the  verdict  of  the  jury 
is  not  sustained  by  the  evidence.  The  case  is  not  a  strong  one  on  the 
evidence;  but  we  think  there  is  evidence  in  the  record  tending  to  sup- 
tain  the  verdict  on  every  material  point.  In  such  case  this  court  will 
not,  even  in  a  criminal  cause,  disturb  the  verdict,  or  reverse  the  judg- 
ment, on  the  weight  or  sufficiency  of  the  evidence.  Long  v.  Stote,  95 
Ind.  481;  Murphy  v.  State,  97  Ind.  679;  DoUce  v.  State,  99  Ind.  229; 
Claytcm  v.  State,  100  Ind.  201;  PadgeU  v.  State,  103  Ind.  550;  S.  C.  3 
N.  E.  Rep.  377. 

Appellant's  counsel  further  claims  that  the  motion  for  a  new  trial 
ought  to  have  been  sustained,  on  the  ground  of  newly-discovered  evi- 
dence. This  cause  for  a  new  trial  seems  to  have  been  supported  by  certain 
affidavits  therewith  filed.  But  these  affidavits  were  not  made  a  part  of 
the  record  of  this  cause,  either  by  a  bill  of  exceptions  or  by  an  order  of 
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court,  or  in  any  manner  known  to  our  law.  The  alleged  newly-discov* 
efed  evidence,  thereifore,  is  not,  in  any  proper  or  legal  sense,  a  part  of 
the  record  of  this  cause,  and  cannot  be  considered  here  for  any  purpose. 
This  is  settled  by  our  decisions.  Fryberger  Y^PerhmSj  66  Ind.  19;  WiOr 
iarnn  V.  Potter,  72  Ind.  354;  ChawberB  v.  JSTo^,  8T  Ind.  83;  Harmm  Schocl 
Tp.  y.  McGregor,  96  Ind.  185;  Skidds  v.  McMahan,  101  Ind.  591. 

We  have  foiind  no  error  in  the  record  of  this  cause  which  authorities 
or  requires  tjhie:  reversal  of  the  judgrxient.  The  judgment  is  aflirmed^ 
with  costs. 


(106  Ind.  492) 

MoCoY  V.  McCoy. 

{Swpreme  Court  of  Indiana.    May  ^  1886.) 

Libel  Aim  Slakdeb—Ambwbb  in  MrnoATioir— -DsFEimAin?  Entitlbi}  to  Ofbh 
▲ND  Close 

Whei^e  the  onlv  answer  in  an  action  for  slander  sets  up  matter  In  mitigation 
of  damages,  the  burden  of  proof  is  upou  the  defendant^  and  ha  is  entiued  to 
open  and  close  both  the  evidence  ana  argument. 

Appeal  from  Clark  circuit  court. 

P.  H,  Jewett,  M.  Olegg,  and  C.  L.  Jewett,  for  appellant. 

J.  K.  Marshf  for  appellee. 

NiBL-6^CK,  J.  Action  for  slander  by  Mary  A.  McCoy  against  Mary 
McCoy.  The  complaint  was  in  eight  paragraphs;  each  counting  upon 
words  imputing  to  the  plaintiff  the  crime  of  larceny.  The  defendant 
answered,,  in  mitigation  of  the  damages,  a  series  of  iacts  and  circum- 
stances by  which  she  was  surrounded  at  th«  time  of  speaking  the  words 
charged  in  the  complaint,  and  which  she  alleged  induced  her  to  believe 
that  the  words  as  spoken  were  true;  also  averring  that  the  words  were 
spoken  for  the  sole  purpose  of  aiding  in  restitution  of  a  sum  of  money 
which  she  had  theretofore  lost  under  circumstances  indicating  that  it 
had  been  stolen..  And  this  was  the  only  answer,  filed  in  the  cause.  The 
plaintiff  replied  in  denial,  and  after  a  jury  was  impaneled  the  defend- 
ant, insisting  that  she  had  the  burden  of  the  issue,  claimed  that  she  had 
the  right  to  open  and  close  both  in  the  introduction  of  the  evidence  and 
in  the  argument  before  the  jury,  but  the  court  denied  her  claim  in  these 
respects,  and  instead  accorded  to  the  plaintiff  the  privilege  of  opening 
and  closing  in  both  instances.  The  trial  thus  proceeding,  the  plaintiff 
obtained  a  verdict  and  judgment  for  $150  in  damages. 

In  actions  for  slander  the  defendant  may  allege  the  truth  of  the  mat- 
ter charged  as  defamatory,  and  mitigating  circumstances,  to  reduce  the 
damages,  and  give  either  ov  both  in  evidence.  Rev.  St.  1881,  §  373. 
In  such  actions,  matters  in  mitigation  of  the  damages  may  be  given  in 
evidence  under  the  general  denial,  as  also  under  an  answer  in  justifica- 
tion. Hence  an  answer  in  mitigation  merely,  is  unnecessary  where  either 
the  general  denial  or  justification  has  been  pleaded.  But  an  answer  in 
mitigation  may  nevertheless  be  filed,  and  evidence  may  be  introduced 
in  support  of  it  under  circumstances  in  many  respects  analogous  to  an 
answer  in  justification.     Swinney  v.  Nave,  22  Ind.  178;  O^Oonner  v.  O^Qnh 
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neTj  27  Ind.  69.  Where  an  answer  in  justification  only  has  been  pleaded 
in  an  action  for  slander  or  libel,  the  defendant  has  the  bnrde^  of  proof, 
and  is  entitled  to  open  and  dbse  at  the  trial.  Herman  v.  Sianklin^  60 
Ind.  424.  It  is,  indeed,  a  well-settled  rule  of  practice  in  this  state  that, 
whet^  the  defendant  confesses  and  avoids  only  in  his  defense,  he  is  en- 
titled-to  open  and  dose;  the  burden  of  the  issue  being  upon  him.  Rev. 
St.  1881,  §  633;  Hi^  v.  dments,  65  Ind.  12;  Barclay  v.  Mcrs,  70  Ind. 
346;  McCormiekB,  M.  Oo.  v.  Qray,  100  Ind.  285.  It  is  upon  the  prin- 
ciple that  the  answer  in  ju8tifica4ion  in  a  slander  case  is  a  confession  and 
avoidance  that  the  deliendant  is  accorded  the  right  of.  opening  and  dos- 
ing. An  answer  in  mitigation  merdy,  is  as  much  a  confession  of  the 
matters  charged  in  the  complaitt  as  is  an  answer  in  justification;  thedis* 
tii^Uishing  di£Eerence  being  that  ihe  answer  in  n;Litigation  sets  up  mat* 
ters  only  in  partial  avoidance  of  the  plaintiff's  right  of  recovery. 

It  follows  that  both  of  these  defenses  are  affirmative  in.  their  character, 
and  imply  an  assumption  of  the  burden  of  the  proof  to  be  adduced. 
Our  condusion  necessarily  is  that  thecircuit  court  erred  in  refusing  to 
permit  the  defendant  to  open  and  dose  both  in  the  introduction  of  the 
evidence  and  in  the  argument  before  the  jury.  As  to  the  test  to  be  ap* 
plied  in  deiermiding  who  has  the  burden  of  the  issue,  see  the  case  of 
Juddh  V.  TrugteeB  cf  Vincennn  Univemty,  23  Ind.  272. 

The  condusion  thus  reached  is  in  no  manner  inconsistent  with  the 
case  of  Shuhe  v.  McWiUiam,  104  Ind.  512;  S.  C.  3  N.  E.  Rep.  243; 
since  in  that  case  there  was  not  a  full  confession  of  the  speaking  of  the 
defamatory  words  charged  in  the  complaint,  and  the  answer  was  in. con- 
sequence hdd  to  be,  in  legal  efiect,  an  argumentative  denial  of  the  mat* 
ters  so  chained,  and  hence  not,  in  the  propar  sense,  an  answer  only  in 
mitigation  of  the  damages. 

The  judgment  is  reversed,  with  costs,  and  the  cause  remanded  for  a 
new  trial. 


(106  Ind.  422) 

Board,  Etc.,  of  Marion  Co.  v.  Center  Tp.,  Etc.,  and  others.* 
{8uipreme  Court  of  IndAama,    Hixj  S4»  1886.) 

APPBAI/^PRAOriCB— RSHBABINe  NOT  GRANTED  TO  AMEND  RbCOBD.^ 

The  sapreme  court  will  not  grani;  a  rehearins^  in  order  to  amend  the  record, 
after  an  opinion  has  been  rendered  on  the  faith  of  the  record  as  it  stands. 

Appeal  from  Marion  drcuit  conrt. 
On  petition  for  rehearing.     See  2  N.  E.  Bep.  368. 
Claypoci  &  Ketcham,  for  appeUant. 

Bi^dd  &  Hotdomdf  Shepard,  Elam  &  Moartmdaley  and  H.  K  Spaany  for 
appdlee. 

Howe,  C.  J.  Center  township,  of  Marion  county,  has  presented  in 
this  cause  a  very  earnest  and  elaborate  petition  for  a  rehearing,  fortified 
as  to  matters  of  fact  by  numerous  certificates  and  affidavits,  and  strongly 
supported  by  the  able  and  exhaustive  briefs  of  its  counsel.  On  the 
other  hand,  a  number  of  counter*affidavits  have  been  filed  dn  behalf  of 

>  See  10  N.  B.  281. 
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the  Indianapolis,  Decatur  &  Springfield  Railway  Company,  in  whose 
favor  the  judgment  below  is  reversed,  and  the  cause  is  decided  by  this 
court  in  the  principal  opinion,  and  also  a  learned  and  carefully  prepared 
argument  by  its  counsel  in  opposition  to  the  petition  for  rehearing. 
The  principal  ground  upon  which  the  rehearing  is  prayed  for  is  that  the 
record  of  the  cause  does  not  speak  the  truth  as  to  one  matter  of  fact 
upon  which  our  opinion  is  largely  rested  in  deciding  the  case  in  &vor 
of  such  railway  company.  The  fact  referred  to,  as  specially  found  by 
the  trial  court,  was  substantially  that  such  railway  company,  as  the  suc- 
cessor of  the  Indiana  &  Illinois  Central  Company,  some  time  prior  to 
the  trial  of  the  cause,  had  located  and  built  its  principal  machine-shops 
within  the  limits  of  Center  township.  It  is  claimed  in  the  petition  for 
rehearing,  and  correctly  so,  it  appears,  that  the  £Etct  thus  found  by  the 
court  at  special  term  is  not  true;  but,  on  the  contrary,  the  fact  is  that 
the  principal  machine-shops  of  such  railway  company  are  located  and 
built  beyond  the  line  dividing  Center  and  Wayne  townships,  in  Marion 
county,  and  within  the  limits  of  Wayne  township.  It  is  further  claimed 
that  this  mistake  of  fact,  as  it  is  called,  in  the  special  finding  of  factB^ 
had  its  origin  in  the  mutual  mistake  of  the  counsel  engaged  in  the  cause 
as  to  the  actual  and  true  location  of  the  principal  ma6hine-shops  of  the 
railway  company.  However  this  may  have  been  during  the  pendency 
of  the  cause  in  the  court  below,  it  is  shown  with  reasonable  certainty, 
as  it  seems  to  us,  that  the  able  attorney  of  Center  township  was  fully-  in- 
formed of  such  mistake  of  fact  in  the  special  finding  of  facts,  and  that 
such  railway  company  had  in  fact  located  and  built  its  principal  ma- 
chine-shops within  the  limits  of  Wayne  township,  and  not,  as  specially 
found  by  the  trial  court,  in  Center  township,  before  the  oral  argument 
of  the  case  in  this  court  was  fully  heard,  or  the  cause  was  finally  sub- 
mitted for  our  decision.  We  were  not  informed  of  any  mistake  of  fact 
in  the  record,  but  we  heard  and  decided  the  cause  with  the  belief  and 
upon  the  supposition  that  the  record  before  us,  as  it  ought  to  have  done, 
imported  "absolute  verity." 

Our  decision  of  "the  cause,  as  presented  by  all  the  parties  to  the  rec- 
ord, is  adverse,  and  therefore  is  not  satisfactory,  to  Center  township. 
We  are  now  asked,  on  behalf  of  such  township,  to  grant  a  rehearing  and 
a  stay  of  proceedings  in  the  pending  appeal  until  such  time  as  the  rec- 
ord below  can  be  so  corrected  that  it  will  "speak  the  truth.*'  This  court 
has  always  refused,  and  in  cases  of  as  much  or  more  magnitude  and  im- 
portance as  the  case  in  hand,  to  grant  a  rehearing  in  order  that  the  rec- 
ord may  be  amended.  Warner  v.  Gampbell,  39  Ind.  409;  PiUsburghf  etc. , 
R.  Oo.  V.  Van  Hauten,  48  Ind.  90;  OoU  v.  Alien,  51  Ind.  122;  StaU  v. 
Terre  HauU,  etc.,  R.  Oo.,  64  Ind.  297;  Menifidd  v.  Weston,  68  Ind.  70; 
Board,  etc.,  v.  HaU,  70  Ind.  469;  Manmr  v.  Ohurchman,  84  Ind.  573; 
Robhins  v.  Magee,  96  Ind.  174;  StaU  y.  Diaxm,  97  Ind.  125.'  ,  There  is 
nothing  exceptional  in  the  case  under  consideration,  so  far  as  we  are  ad- 
vised, which  can  or  ought  to  induce  us  to  depart  from  this  long-estab- 
lished and  reasonable  rule  of  practice.  On  the  contrary,  we  are  of  opin- 
ion that  the  case  before  us  is  one  where  this  rule  of  practice  ought  to  be 
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doBely  adhered  to  and  strictly  enforced.  Upon  the  case  as  it  was  sub- 
mitted to  us  by  all  the  patties  to  the  reoord,  Center  township  included, 
and  considering,  as  we  must,  in  ttie  absence  of  any  sufficient  show- 
ing to  the  contrary,  that  the  record  spoke  the  exact  truth  in  regard  to 
every  fact  therein  found  by  the  trial  court,  we  are  content  with  our  orig- 
inal opinion  herein,  and  adhere  to  the  law  of  the  case,  as  therein  de- 
clared, on  every  material  point.  We  have  nothing  to  add  thereto  nor 
take  therefrom.  We  need  not,  therefore,  extend  this  opinion  in  the  re- 
examination or  further  discussion  of  any  ot  the  questions  involved  in 
the  cause. 

The  petition  for  rehearing  is  overruled,  at  the  costs  of  Center  town- 
ship. 

Elliott,  J.,  was  absent  when  the  petition  was  considered,  and  the  re- 
hearing denied. 

(106  In*.  4«8) 

Western  Union  Tel.  Co.  v,  Kjnnby. 

(Supreme  Coutt  of  Indiana,    May  24, 1886.) 

Tblbgrafh  Company— Failukb  to  Transmit— Sendbb  Alone  can  Recover. 
No  one  but  the  sender  of  a  telegraphic  message  can  recover  the  penalty 
provided  by  section  4176,  Bey.  St.  1881,  for  failure  to  transmit;  and  where  a 
message  is  sent  to  one  at  a  certain  place,  and  is  by  his  agent,  under  instruc- 
tions n-om  him,  forwarded  to  him  at  another  place,  he  cannot  recover,  under 
said  section,  for  failure  of  the  company  to  properly  forward  the  message. 

Appeal  from  Bartholomew  circuit  court, 
McDonald,  BvJder  &  ModoUy  for  appellant. 
John  C.  Orr,  for  appellee. 

NiBLACJK,  J.  This  was  a  suit  by  Emanuel  H.  Kinney  against  the 
Westiirn  Union  Tel^raph  Company,  to  recover  a  penalty  of  $100  under 
the  provisions  of  section  4176,  Rev.  St.  1881,  for  the  idleged  iailure  of 
the  company  to  transmit  a  dispatch  as  it  was  required  by  law  to  do. 
The  complaint  charged  that  the  defendant  was,  at  the  time  it  was  filed, 
engi^ed  in  tel^raphing  for  the  public,  and  had  a  line  of  telegraphic 
wires  partly  within  the  state  of  Indiana,  which  extended  from  the  city 
of  Columbus,  in  said  state,  to  Hillsdale,  in  the  state  of  Michigan;  that 
the  plaintiff,  on  the  twenty-first  day  of  December,  1884,  intending  to 
be  absent  on  business  from  his  home  in  said  city  of  Columbus,  directed 
and  instructed  his  clerk  and  agent,  engaged  and  employed  in  his  office 
in  said  city,  to  telegraph  to  him  at  Hillsdale,  in  said  state  of  Michigan, 
any  message  for  him  that  might  be  delivered  to  such  derk  and  agent  at 
Columbus  aforesaid  during  the  following  day;  that  during  the  said  last- 
named  day,  that  is  to  say,  on  the  twenty-second  day  of  December,  1884, 
the  following  telegraphic  message  was  delivered  at  the  plaintiff's  office  at 
the  city  of  Columbus: 

.    ^Albion»  Michioan,  December  22, 1884. 

To  B.  H.  Kinney,  OolumbuBf  Indiana:  Yes.  If  not  number  one,  must 
stand  shrinkage.  .  Pay  first  ApriL    Cannot  meet  you. 

"A.  J.  Bailti^.  Ron.** 
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— That  upon  the  delivery  of  said  message  to  the  plain tiflF  at  hia  office,  ia 
Columbus,  he,  by  his  derk  and  agent  aforesaid,  at  that  place,  took  and 
delivered  to  the  defendant,  during  the  usual  business  hours,  at  its  office, 
in  said  city  of  Columbus,  a  message  as  follows,  which  it,  the  defendant, 
received  and  agreed  to  transmit  to  the  plaintiff's  temporary  residence  at 
Hillsdale,  in  the  state  of  Michigan,  to-wit: 

"Columbus,  Indiaka,  December  22,  1884. 
**To  E.  ff.  Kinney,  Hillsdale.  Michigan:    Yes.    If  not  number  one,  must 
atand  shrinkage.    Pay  first  April.    Cannot  meet  you. 

"A.  J.  BAILY&  Son." 

— ^That  the  plaintiff  paid  to  the  defendant  the  usual  and  required  charges, 
to-wit,  the  sum  of  73  cents,  for  the  transmission  of  said  last-named  mes* 
sage  to  his  address  at  Hillsdale,  Michigan,  aforesaid,  but  that  the  defend- 
ant wholly  failed  and  neglected  to  transmit  said  message  as  the  plaintiff 
had  addressed  the  same,  and  wholly  failed  and  neglected  to  transmit  said 
'message  to  said  Hillsdale,  in  the  state  of  Michigan,  on  said  twenty-second 
day  of  December,  1884,  or  at  any  time  thereafter.  A  demurrer  to  the 
complaint  being  first  overruled,  the  jury,  under  the  direction  of  the  cir- 
cuit court,  returned  a  special  verdict,  upon  which  a  judgment  was  ren- 
dered against  the  defendant  for  the  penal  sum  of  $100. 

Error  is  first  assigned  upon  the  overruling  of  the  demurrer  to  the  com- 
plaint. The  most  important  objection  urged  against  the  sufficiency  of 
the  complaint  is  that  it  is  only  the  sender  of  a  tel^raphic  message  who 
can  recover  the  penalty  prescribed  by  section  4176  of  the  Revised  Stat- 
utes, hereinabove  referred  to,  and  that,  upon  the  facts  charged,  the  plain- 
tiff was  in  no  sense  the  sender  of  the  message  which  the  defendant  failed 
and  neglected  to  transmit  to  him  at  Hillsdale.  It  was  held  by  this  court 
in  the  carefully  and  very  elaborately  considered"  case  of  W.  U.  Td.Oo.  v. 
PendkUm^  95  Ind.  12,  tiiat  it  is  only  the  sender  of  a  message  who  can 
recover  the  penalty  provided  by  the  section  of  the  statute  upon  which 
this  action  is  based;  and  the  doctrine  of  that  ca^e  was^  as  we  believe^ 
rightfully  reaffirmed  in  the  subsequent  case  of  W.  U.  Td,  Co.  v.  iZeed,  96 
Ind.  195.  In  r^ard,  therefore,  to  the  parties  to  an. action  like  this,  the 
construction  given  as  above  to  the  section  in  question  may  now  be  aor 
cepted  as  an  authorized  and  well-established  construction,  resting  upon 
competent  authority.  With  this  construction  in  view,  we  know  of  no 
principle  upon  which  it  can  be  said  that  the  plaintiff  was  the  sender  of 
the  message  which  his  clerk  and  agent  directed  should  be  forwarded  to 
him  froin  Columbus  to  Hillsdale^  The  message  was  substantially  the 
same  message  which  A.  J.  Baily  &  Son  bad  sent  to  the  plaintiff  in  the 
first  instance,  with  only  the  address  as  to  the  place  of  destination  changed 
by  his  authority  and  direction.  .  It  continued,  as  it  was  from  the  first,  to 
be  a  message  from  Baily  iiL  Son  to  the  plaintiff,  and  the  relations  of  Baily 
&,  Son  to  the  message,  as  the  persons  who  sent  it,  and  who  were  alone  r^ 
sponsible  for  its  contents,  were  not  changed  by  the  new  address  which 
was  attached  to  it.  The  plaintiff  was  the  receiver  of  the  message  at  Co- 
lumbus, and,  in  legal  contemplation,  would  have  been  its  receiver,  and 
its  receiver  only,  if  it  had  reached  him  at  Hillsdale. 
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The  transaction  described  in  the  complaint,  when  briefly  summarized, 
means  that  a  message  sent  to  the  plaintiff  to  Columbus  was  by  his  au- 
thority ordered  to  be  forwarded  to  him  at  Hillsdale,  which  was  not  done 
by  reason  of  some  failure  or  neglect  on  the  part  of  the  defendants  This 
ordering  a  message  to  be  forwarded  was  in  no  respect  the  sending  of  a 
message  by  the  plaintiff,  within  the  meaning  of  the  statute;  and  the  aver- 
ment of  the  complaint  that  it  was  such  a  sending  was  a  mere  conclusion 
of  law,  inconsistent  with  the  facts  relied  upon  for  its  support.  A  com- 
plaint to  recover  a  statutory  penalty  must  aver  facts  which  bring  the  case 
presented  by  it  within,  both  the  letter  and  the  spirit  of  the  statute.  W. 
U.  Td,  Co.  V.  Axteilr  69  Ind.  199.  Whether  the  defendant  may  npt  have 
incurred  a  liability  to  the  plaintiff  under  section  4177,  Rev.  St.  18S1, 
is  a  question  not  now  before  us,  and  which  consequenfly  has  not  been . 
considered  at  the  present  hearing.  That  might  depend  upon  additional 
&ct8  not  oontoiiied  in  the  complaint  now  under  eonsidemtion.  W.  U. 
Td.  Co.  V.  Tri99aU,  98  Ind.  566. 

Other  objections  are  urged  to  the  sufficiency  of  the  complaint,  as.  well 
as  to  several  points  in  the  proceedings  at  the  trial;  but,  as  the  judgment 
will  in  any  event  have  to  be  reversed  for  want  of  a  sufficient  comj^aint, 
we  need  not  further  extend  this  opinion. 

The  judgment  is  reversed,  with  costs,  and  the  cause  remanded  fox 
further  proceedings. 

(106  Ind.  S78)  *— — 

Wations,  Admbc,  v.  Romine  and  others. 
(Suprems  Court  of  Indiana.    May  20, 1680.) 

SZSGIJTOBS   AND  ADMnOSTRATOBS  — -  SBTTIKG  AsmB  AlI^WAKGB  ^  BUBIAL  Bz«' 

PEN8E8.  .  . 

The  coart  made  an  allowance  for  the  expense  of  removing  and  reinie'rrlng 
the  remains  of  the  deceased  upon  the  petition  of  the  adminfitratriz,  and  sub- 
sequently set  aside  the  allowance  on  the  petition  of  the  ,heirs.  Held,  that  the 
court  had  authority  to  set  aside  the  allowance^  and  thjit  the  fact  that  the  ad- 
minidtratri'x  had  expended  money  on  the  faith  of  (he  order  of  the  court  did 
not  preclude  the  court  from' annulling  it  upon  evidence  that  thepetitloa  on 
which  it  was  made  did  not  fully  and  truly  stfte  the  facts. . 

Appeal  from  Warr6n  circuit  coUrt, 
0.  V.  McAdamSy  for  appellant. 
John  W.  SuUony  for  appellees: 

Elliott,  J.  The  heirs  of  Enoch  S.  Watkins,  deceased,  filed  excep- 
Hons  to  the  final  report  of  the  appellant  as  the  administratrix  of  the  de- 
cedent's estate.  The  first  question  presented  by  these  exceptions  is  as 
to  the  allowance  of  $250  to 'the  administratrix  for.  the  expense  incurred 
in  removing  the  body  of  the  decedent  from  the  cemetery  in  which  it  was 
first  interred  to  another,  some^ miles  distant.  We  have  carefully  studied 
the  evidence,  and  find  tliat  it  sustains  the  judgment  of  the  trial  court 
setting  aside  the  allowance  which  had  been  previously  made.  We  think 
that  the  evidence  shows  that  the  place  first  chosen  for  the  burial  was  a 
suitable  one,  that  it  was  the  one  selected  by  the  deceased  prior  to  his 
death,  and  was  the  place  which  he  had  prepared  for  himself.  Not  only 
v,7N.E.no.2 — 13 
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does  the  evidence  show  that,  but  it  also  shows  that  his  first  wife  was 
buried  in  the  cemetery  where  his  remains  were  first  placed,  that  it  was 
the  place  where  his  children  desired  he  should  be  interred,  and  was 
nearer  his  home  than  the  one  chosen  by  his  second  wife,  the  appellant. 
Under  these  circumstances  we  cannot  say  that  the  court  erred  in  setting 
aside  the  allowance. 

It  is  said  by  counsel  that  '''the  court  here  made  an  order  on  which  the 
appeUant,  in  her  capacity  as  an  officer  of  the  court,  had  a  right  to  rely. 
Cfn  the  faith  of  this  order  she  expended  the  money."  From  this  premise 
counsel  concludes  that,  the  money  having  been  expended  on  the  faith  of 
the  order,  the  allowance  should  not  be  set  aside  and  loss  cast  upon  the 
administratrix.  This  argument  is  not  without  force,  but  is  specious 
rather  then  sound.  The  infirmity  in  it  lies  in  the  assumption  that  the 
facts  stated  in!  the  petition  were  the  same  as  those  developed  by  the  evi- 
dence, whereas  they  are  essentially  different.  We  regard  it  as  too  clear 
to  require  discussion  that  an  administratrix  who  secures  an  unusual 
allowance  cannot  claim  that  the  order  making  it  is  conclusive,  unless  she 
shows  that  it  was  made  with  a  fall  and  accurate  knowledge  of  the  facts. 
In  tfeis  instance  the  evidence  shows  that  the  petitioner  did  not  fully 
place  before  the  court  all  the  facts,  and,  as  she  failed  to  do  this,  she  can- 
not justly  complain  that  the  court,  when  fully  informed  as  to  the  facts, 
changed  its  ruling.  In  such  cases  as  this,  the  court  must  depend,  in  a 
great  measure,  upon  the  facts  stated  in  the  petition  asking  the  allowance, 
and  the  petitioner  must,  at  her  peril,  state  the  facts  fully  and  correctly. 
OoUina  v.  Tiltm,  58  Ind.  374. 

We  are  bound  by  long-settled  rules  to  respect  the  finding  of  the  trial 
court  upon  the  evidence,  unless  it  is  made  to  appear  that  a  wrong  was 
certainly  committed,  and  that  is  far  from  being  made  to  appear  here. 

The  second  question  presented  by  the  exceptions  is  as  to  the  refusal  of 
the  trial  court  to  allow  the  appellant  $600  for  her  services  as  adminis- 
tratrix. We  cannot  say  that  there  was  any  abuse  of  discretion  in  this 
ruling.  The  amount  received  by  her  was  $2,764,  and  the  amount  dis- 
bursed was  $2,164.  The  claim  for  $600  for  the  services  rendered  in 
managing  an  estate  not  larger  than  that  of  the  appellant's  intestate  was 
entirely  too  much.  It  is  true  that  she  shows  that  she  lived  some 
distance  from  the  county-seat,  and  made  a  great  many  trips  to  consult 
with  her  counsel,  but  she  ought  not  to  be  allowed  for  this  extraordinary 
Bxpeiise;  for,  if  she  found  that  she  lived  at  such  a  distance  from  the 
couiity-seat  as  to  make  it  an  unusual  expense  for  her  to  discharge  her 
duties,  she  should  have  resigned,  rather  than  overburden  the  estate. 

It  is  our  opinion  that  the  allowance  of  $300  for  services  was  a  very 
libetel  one.  We  are,  indeed,  inclined  to  the  opinion  that  the  court 
erred  in  making  the  allowance  so  large.    Judgment  affirmed. 
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Eelleb  and  others  v.  Obb  and  others. 
(Supreme  Court  of  Indiana.    May  23»  1886.) 

L  FlBDOS  and  OOLLATmRAL  SbCUBITT— APPLICATION  OF  AVAILS. 

A  creditor  who  receives  collateral  security  from  his  debtor,  under  an  agree- 
ment to  apply  it  to  a  specified  debt,  is  bound  to  apply  the  availa  to  the  pay- 
ment of  the  debt  specified. 
a.  Contract— Nbqligkncb  ik  Sionino. 

A  part^  who  signs  a  written  contract  without  reading  it,  or  causing  it  to  be 
read  to  him.  where  there  is  an  opportunity  afforded  him  of  doing  so,  is  guilty 
of  such  negligence  as  will  prevent  him  from  escaping  from*  the  legal  effect  of 
the  contract.^ 
a.  Husband  and  Wifb— Mabbibd  Woman  as  Surbtt—Pledgb  of  Sbparatb 
Profbrtt  for  Husband's  Dbbt. 

A  married  woman,  who  pledges  her  separate  property  by  mortgage  or 
otherwise  to  secure  the  debt  of  her  husband,  occupies  the  position  of  a  surety. 
4.  Contract— OoNsiDBRATiON. 

Where  parties  agree  upon  a  consideration,  the  courts  will  not  disturb,  their 
contract. 
6.  Triait— By  Court— Special  Finding— Considbration. 

Where  the  facts  stated  in  a  special  flndine  show  a  consideration  for  a  con- 
tract, it  is  not  necessary  that  the  court  should  state  in  direct  terms  that  there 
was  a  consideration  for  the  contract. 

6.  Husband  and  Wife— Marribd  Woman— Notice  to  Party  who  Contracts 

with  Her. 

A  party  who  contracts  with  a  married  woman  is  bound  to  take  notice  of 
the  capacity  in  which  she  contracts. 

7.  Maxim— Contract  not  Overthrown  by. 

A  plain  contract  cannot  be  overthrown  by  the  maxim  that  "he  who  asks 
equity  must  do  equity. " 

Appeal  from  Fayette  circuit  court. 

C&os.  jRoeU  and  Claypod  &  Claypod^  for  appellants* 

Ckmner  &  Frosty  for  appellees. 

Elliott,  J.  The  complaint  of  the  appellants,  who  were  plaintiflFs  be- 
low, is  founded  on  a  promissory  note  and  a  mortgage  executed  by  the 
appellees  to  secure  its  payment.  The  note  and  mortgage  were  executed 
to  Francis  M.  Roots,  and  by  him  assigned  to  the  appellants.  The  ap- 
pellees answered  separately,  but  the  second  paragraph  of  the  answer  of 
William  J.  Orr  is  substantially  the  same  as  the  third  paragraph  of  Mary 
E.  Orr's  answer,  and  a  decision  as  to  the  sufficiency  of  one  of  them  will 
determine  the  sufficiency  of  both.  It  is  alleged  in  these  answers  that 
the  defendant  William  J.  Orr  held  four  promissory  notes  against  David 
Veatch,  and  three  against  Walter  E.  Thomas  j  that  the  plaintiffs  received 
of  the  defendant  these  notes,  and  executed  to  the  defendant  the  follow- 
ing agreement: 

"Received  of  William  J.  Orr  seven  mortgage  notes.  Four  of  said  notea 
were  given  by  David  Veatch  to  William  J.  Orr,  bearing  date  January  1, 1876; 
said  four  notes  amounting  to  $1,400.  The  other  three  of  said  seven  notes 
were  given  by  Walter  E.  Thomas  to  William  J.  Orr,  bearing  date  January 
27»  1877;  the  last-named  three  notes  amount  to  $800,  with  the  interest  now 
due.    Said  notes  being  placed  in  our  hands  as  collaterals  to  secure  to  us  the 

>  See  note  at  end  of  case. 
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payment  of  a  mortgage  o|i  a  house  and  lot  in  the  city  of  Connersville  sold  by 
William  J.  Orr  to  Keller '&  Uhl,  said  mortgage  amounting  to  8800;  also  to 
secure  the  payment,  of  an  exftcution  in  favor  of  David  Baker  and  against 
William  J.  Orr  and  William  0.  Moffitt,  amounting  to  about  81,800;  also  to 
secure  the  payment  of  a  mortgage  given  by  William  J.  Orr  to  Fraticis  M. 
Eoot?,  dated  October  26,  1877,  for  82,000.  It  is  mutually  understood  by  and 
between  said  parties  that  said  notes  are  first  to  be  applied  to  the  82,000  mort- 
gage, then  the  8800  mortgage,  and  last  the  8^00  execution;  >in4  we  further 
«gree  not  to  foreclose  the  82>000  mortgage  mentioned  above  for  one  year  from 
the  date  of  this  receipt,  provided  the  said  William  J.  Orr  shall  keep  the  inter- 
est paid  on  said  mortgage.  Keller  &  UuL. 
"January  2S,IS79.*' 

It  is  further  alleged  that  the  pkintiffs  received  of  Thotaas,  in  payment 
of  .oi^e.Qif  his  notes^  8120  on  the  twenty-eighth  d^y  of  February,  1880; 
that  on  the  twenty-eighth  day  of  March,  1881,  th^jy^  received  of  Thomas, 
in  payment  of  the  other  noteaf  execiited  by  him,  $250;  and  that  on  the 
fourth  day  of  January,  1882,  they  received  of  David  Veatch,  in  pay- 
ment of  his  notes,  $1,000.  The  prayer  of  the  answer  is  that  ttie  amount 
teoeived  by  the  appellants  be  credited  on  the  note  and  mortgage  described 
in  the  complaint. 

These  answers  are  unquestionably  good.'  It  is  settled  that. an  agree- 
ment, although  in  form  a  receipt,  is  valid  and  enforceable.  If  a  creditor 
accepts  collateral  security,  and  agrees  to  apply  it  to  a  designated  debt, 
he  must  perform  his  agreement.  The  appellees  had  a  right  to  fix  the 
terms  upon  which  they  would  transfer  the  notes  of  Thomas  and  Veatch 
as  collateral  security;  and  the  appellants,  having  accepted  the  notes  on 
the  terms  proposed,  are  bound  to  apply  the  avails  of  the  notes  as  they 
agreed  to  do.  It  is  entirely  immaterial  whether  the  avails  of  the  notes 
would  pay  all  of  the  debts  or  not,  for  the  appellants  agreed  to  apply  the 
avails  to  a  designated  debt,  and  they  cannot  escape  from  their  contract. 
There  is  lio  ambiguity  in  ttie  instrument  evidencing  the  agreement  of  the 
parties,  and  extrinsic  aid  is  needed  to  interpret  its  provisions. 

The' second  paragraph  of  the  appellants'  reply  attempts  to  avoid  the 
answer  by  alleging  that  John  Uhl,  who  signed  it  on  behalf  of  Keller  <fc 
Uhl,  "was  not  very  conversant  with  the  English  language,"  and  that  the 
instrument  does  not  embody  the  agreement  of  the  parties  as  he  under- 
stood it.  Of  this  reply  it  is  only  necessary  to  say  that  it  is  bad,  because 
(1)  a  written  contract  cannot  be  varied  by  parol  evidence  of  what  one  of 
the  parties  understood  it  to  mean;  (2)  because  it  is  settled  that  a  party 
must  read  the  contract  which  he  signs,  or,  if  he  cannot  read,  use  dili- 
gence in  endeavoring  to  have  it  read  to  him;  (3)  because  a  party  is 
bound  to  know  the  legal  efiect  of  an  instrument  which  he  signs. 

The  evidence  shows  that  the  real  estate  described  in  the  mortgage  as- 
signed to  the  appellants  was  the  separate  property  of  Mary  E.  Orr,  and 
that  she  mortgaged  it  to  secure  the  debt  of  her  husband*  It  also  shows 
that  at  the  time  it  was  executed  tho  husband  pledged  the  Veatch  and 
Thomas  notes  as  collateral  security  to  the  appellant's  assignor,  Francis 
M.  Roots,  and  that,  after  the  assignment  of  the  note  and  mortgage  by  the 
mortgagee  to  the  appellants,  they  executed  the  agreement  of  January  23, 
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1879.  Upon  liiui  ^vi^ei^ce  appellants'  counsel  insist  that  lliere  is  no 
foundatiou  ft>r  iixe  special  finding  npacle  by  the  court.  We  think  other- 
Yrise.  At  the  time  the  mortgage  lyas  executed,  October  26,  1877,  the 
wife  had  power  to  mortgage,  her  property  to  secure  the  debt  of  her  bus-. 
band;  but,  in  so  pledging  her  property,  she  did  not  become  liable  as 
a  principal;  oa  the  contrary,  she  became  a' surety,  with  all  the  rights 
and  privileges  incident  to  that  position.  TrentTmn  v.  El4ridge,  98  Ind., 
525.  Mrs.  Qrr,  as  surety,  had  an  undoubted  riglit  to  require  that  the 
collaterals  remain  with  the  creditor  as  additional  security  for  her  hus' 
band's  debt,  ancjl  the  husband  had  that  right  because  they  were  pledged 
for  that  purposp.  If  there  bad  been  np  written  contract,  the  appellants 
would  have  had  no  right  to  divert  the  securities,  from  the  purpose  for 
which  they  wem  originally  pledged;  but  they  electetl  to  n^ake  an  express 
contract,  and  on  the  faith  of  that  contrapt  they  received  the  notes  of  Veatch 
and  Thomasl  If  Roots  had  refused  to  apply  the  proceeds  of  those  notes 
on  the  mortgage  debt,  the  appellees  wiould.  l^aye  had  a  right  of  action 
against  him,  apdhehad  therefor^  a  rigjii  to  retail  them  notwithstand- 
ing the  fact  that  he  had  as3igne<^  tljie  mortgage,  and  to  exact  from  the 
appellants  such  a  contract  as  that  executed  to  the  appellees  by  tliem. 
Boots  owed  a  duty  to  the  appellees  to  use  reasonable  care  and  diligence 
as  to  the  collection  of  the  notes  deposited  with  him  as  collateral  security, 
and  wag  under  an  imperativ|B  obligation  to  apply  the  proceeds  realized 
to  the  payment  of  the  debt  for  which  they  wejre  pledged.  He  was  not 
absolved  from  these  obligations  by  a  mere  transfer  of  the  mortgage,  and 
he,  as  well  as  the  appellees,  had  a  right  to  an  agreement  that  the  pro- 
ceeds of  the  notes  should  be  applied  to  the  payment  of  the  debt  for  which 
Mrs.  Orr  stood  as  surety.  There  was  therefore  a  benefit  to  the  appel- 
lants, for  they  obtained  additional  security  for  the  debt  assigned  to  them, 
and  hence  it  is  not  material  whether  the  appellees  or  Roots  suffered  any 
inconvenience  or  loss.  Roots,  as  counsel  say,  refused  to  deliver  to  the 
appellants  the  Veatoh  and  Thomas  notes,  and  this  was  his  right  until  he 
hiad  secured  such  a  contract  as  would  release  him  from  liability.  There 
was  therefore  an  adequate  consideration  for  the  agreement,  and  the  par- 
ties for  whose  benefit  it  was  made  are  entitled  to  have  the  agreement  en- 
forced. Where  parties  J^ree  upon  a  consideration,  the  courts  will  not 
disturb  thei^*  contract.  Wdford  v.  Powers^  85  Ind.  294.  It  is  not  ma- 
terial from  whom  the  consideration  moves;  for,  if  a  contract  is  sustained 
by  a  consideration,  it  may  be  enforced  by  the  party  for  whose  benefit  it 
was  executed.  But  here  the. parties  who  are  seeking  to  enforce  the  con- 
tract themselves  yielded  a, consideration,  and  the  contract  rests  upon  a 
consideration  moving  from  them,  and  independent  of  the  operation  of 
the  principle  just  stated,  and  is  enforceable.  A  debtor  undoubtedly  has 
a  right  to  direct  the  application  of  notes  pledged  as  collateral  security, 
and  to  designate  the.  terms  upon  which  he  will  pledge  them. 

It  is  said  by  cpunsd  that  the  finding  of  the  court  does  not  show  that 
there  was  any  consideration  for  the  agreement,  but  is  silent  upon  this 
subject.  We  caimot  concur  with  counsel,  for  the  facts  stated  in  the  sp^ 
cial  finding  fully  show  that  there  was  a  consideration,  and  this  was  suf- 
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ficient,  without  stating  in  express  tenns  that  a  consideration  was  yielded 
by  the  appellees  or  any  one  else.  Where  the  facts  embodied  in  a  special 
finding  show  a  consideration,  there  is  no  necessity  for  stating  in  direct 
terms  that  there  was  a  consideration  for  the  contract.  Such  general 
statements  are  seldom  of  any  importance,  for  they  are  generally  regarded 
as  mere  conclusions,  adding  no  force  to  the  finding.  Sohn  v.  Oamibem^ 
6  N.  E.  Rep.  813,  (May  12,  1886.) 

It  appears  from  the  special  finding  that  on  the  twentieth  of  June, 
1876,  the  appellees  conveyed  to  appellants  by  warranty  deed  certain  real 
estate,  and  received  as  a  consideration  for  the  conveyance  $3,000;  that 
prior  to  that  date  the  land  had  been  mortgaged  to  the  Franklin  Insur- 
ance (Company  for  $800;  that  at  the  January  term,  1878,  of  the  Fayette 
circuit  court,  David  Baker  recovered  judgment  against  Orr  for  $288.33; 
that  prior  to  January  23,  1879,  Orr  had  assigned  to  the  appellants  the 
Veatch  and  Thomas  notes  under  an  agreement  that  they  should  be  held 
as  collateral  security  to  indemnify  the  appellants  against  loss  by  reason 
of  the  mortgage  and  judgment  just  referred  to;  that  the  agreement  here- 
tofore copied  was  executed  on  the  twenty-third  day  of  January,  1879; 
that  Mary  Orr  was  the  owner  of  the  property  embraced  in  the  mortgage 
sued  on,  and  executed  the  mortgage  to  secure  the  debt  of  her  husband. 
It  also  appears  that  appellants,  to  protect  their  title,  paid  oft*  the  Frank- 
lin Insurance  Company  mortgage  and  the  Baker  judgment;  that  part  of 
the  real  estate  mortgaged  to  Itoots  was  sold  by  the  defendants  to  the 
plaintiffs  before  the  mortgage  was  purchased  by  them;  that  the  consid- 
eration was  fully  paid,  except  the  amount  of  $238.71,  which  by  agree- 
ment was  applied  upon  the  insurance  company  mortgage.  The  conclu- 
sions of  law  upon  these  facts  is  complained  of,  because,  as  counsel  say, 
"it  applies  all  the  money  received  from  the  Veatch  and  Thomas  notes 
upon  the  $2,000  debt." 

It  is  contended  that  this  was  inequitable,  even  as  to  Mrs.  Orr,  and, 
in  support  of  this  contention,  it  is  asserted  that  it  should  appear  that  the 
appellants  knew  that  Mrs.  Orr  had  pledged  her  property  to  secure  her 
husband's  debt.  We  think  this  does  appear  from  the  facts  found.  The 
appellants  knew  that  the  debt  was  that  of  the  husband,  and  that  the 
property  mortgaged  belonged  to  the  wife,  and  this  information  charged 
them  with  knowledge  of  the  capacity  in  which  she  contracted.  Vogd  v. 
Leichner,  102  Ind.  65;  S.  C.  1  N.  E.  Rep,  554.  But  the  case  need  not 
be  rested  on  this  proposition  alone,  because  the  agreement  of  January 
23,  1879,  expressly  bound  the  appellants  to  apply  the  avails  of  the 
Veatch  and  Thomas  notes  to  the  mortgage  executed  to  Francis  M. 
Boots.  There  is  nothing  in  the  facts  stated  in  the  special  finding  releas- 
ing the  appellants  from  that  agreement,  or  impairing  its  validity.  That 
agreement  was  executed  after  full  information  as  to  debts  due  from  the 
mortgagors,  and  we  can  perceive  no  reason  for  holding  that  the  appel- 
lants can  escape  its  operation.  We  cannot  presume  that  there  were  any 
facts  relieving  them,  for  it  is  now  well  settled  that  facts  not  embodied  in 
the  special  finding  are  deemed  not  to  exist.  Nor  do  we  see  anything  in 
the  evidence  which  impairs  the  force  of  that  agreement.     The  maxim 
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that  "he  who  asks  equity  must  do  equity'*  cannot  be  sucoessfiilly  in- 
voked to  overthrow  a  plain  contract  voluntarily  entered  into  with  knowl- 
edge of  all  the  facts.     Judgment  affirmed. 

NOTE. 

A  party  who,  having  capacity  to  read  an  instrument,  signs  It  without  reading,  and 
without  requesting  it  to  be  read  to  him,  is  bound  by  it,  if  no  device  is  used  to  put  him 
oflf  his  guard.    Gulliher  v.  Chicago,  R.  I.  &  P.  R.  Co.,  (Iowa,)  13  N.  W.  Rep.  429. 

Where  a  i>arty  negligently  signs  a  written  contraot,  he  cannot  avoid  it  by  alle^ng 
that  it  coutainsprovisions  he  did  not  understand  or  know  of  at  the  time  of  execution. 
McKinney  ▼.  Herrick,  (Iowa,)  23  N.  W.  Rep.  767.  See  Mc(3ormack  v.  Molburg,  48 
Iowa,  561 


(106  Ind.  464) 

Mitchell  v.  Colglazier  and  others. 
(Supreme  C<ywrt  of  Indiana.    May  24>  1886.) 

1.  Husband  akd  Wife— Pubchasb  op  Land  with  Wife's  Money—Trust. 

Where  a  wife  furnishes  money  for  the  purchase  of  real  estate  for  herself, 
but  her  husband,  without  her  consent,  tases  the  property  in  his  own  name, 
he  holds  it  in  trust  for  his  wife,  although  he  may  have  given  iiis  own  note' 
for  a  deferred  payment,  and  his  creditors  cannot  reach  it? 

2.  Same— EviDSNCB. 

Evidence  in  such  case  that  the  wife,  as  soon  as  she  discovered  the  husband's 
action,  declared  that  her  money  paid  for  the  land,  and  demanded  that  it  be 
conveyed  to  her,  which  was  done  on  the  same  day.  is  admissible  as  part  of 
the  res  geeks,  and  to  show  the  consideration  for  the  deed. 

Appeal  from  Washington  circuit  court. 

MUchell  &  MtcheU  and  Zaring,  Voyles  &  Morris^  for  appellant. 

Aaa  EUiott  and  Alspaugh  &  Lawler^  for  appellees. 

Mitchell,  J.  Tl^e  complaint  in  this  case  charges  that  David  Colgia* 
zier,  with  the  intent  to  defraud  the  plaintiff,  a  judgment  creditor,  and 
without  consideration,  conveyed  certain  real  estate  of  which  he  was  the 
owner  to  his  wife.  The  suit  was  to  set  aside  this  conveyance.  Louisa 
Colglazier  answered  separately,  and  the  ruling  of  the  court  in  overruling 
a  demurrer  to  her  answer  presents  the  principal  question  for  decision. 
The  substance  of  her  answer  was  that  in  1871  she  was  the  wife  of  David 
Colglazier,  and  was  possessed  of  certain  moneys  and  choses  in  action 
which  were  her  separate  property,  and  that  she  appointed  her  husband 
to  purchase  for  her  the  property  in  controversy.  It  was  averred  that, 
while  so  acting  for  her,  he  did  purchase  the  land  for  $2,100,  and  that 
he  made  the  entire  cash  payment  of  $100  with  her  money,  and  gave  his 
own  notes  for  the  deferred  payments.  He  also  took  the  title  to  himself, 
without  her  knowledge  or  consent.  As  the  notes  for  the  deferred  pay* 
ments  came  due,  she,  supposing  the  title  to  the  land  was  in  her  name, 
furnished  the  money  with  which  they  were  all  paid  off.  Upon  discov- 
ering that  the  title  was  in  her  husband  she  demanded  that  the  property 
should  be  conveyed  to  her.  In  pursuance  of  her  demand,  and  before 
the  plaintiff's  judgment  was  recovered,  the  conveyance,  the  making  of 
which  is  the  subject  of  the  suit,  was  made.     The  objectionstwhich  are 

^  See  note  at  end  of  case. 
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made  to  this  ansWer'are  that  it  does  not  controvert  the  chaise  of  fraud, 
nor  deny  that  the  deed  was  made  without  considemtion.   ' 

This  view  does  not  seem  to  be  sustained.  Conceding  that  there  is  no ' 
direct  denial  of  the  imputed  fraud,  and  that  it  is  not  stated  in  terms  that 
a  valuable  consideration  was  paid  for  the  conveyance,  the  conclusion  nev- 
ertheless follows  irresistibly  that  the  deed  w>s  neither  fraudulent  nOr 
without  consideration.  The  husband  having  undertaken,  as  the  agent 
of  his  wife,  to  purchase  the  land  for  her,  she  having  confessedly  paid 
every  dollar  of  the  purchase  price  under  the  belief  that  the. title  was,  as 
it  should  have  been,  taken  in  her  name,  the  imputation  that  the  deed 
subsequently  made  to  her  was  fraudulent  and  without  consideration  is 
thereby  clearly  repelled.  One  who  undertakes,  as  agent,  to  purchase 
land  for  another,  cannot,  by  taking  the  title  to  himself  in  violation  of 
his  trust,  defeat  the  righte  of  his  principal,  even  though  he  gives  his  own 
notes  for  the  deferred  payment.  Nor  does  it  alter  the  case  that  the 
agent  is  the  husband  of  the  principal.  It  may  be  a  question,  where  an 
agent,  who  is  employed  by  a  principal,  to  purchase  particular  property, 
pays  the  entire  purchase  price  out  of  his  own  means,  whether  such 
agent  can  be  compelled  to  surrender  the  property  so  purchased  to  his 
principal  upon  being  repaid.  There  is,  however,  no  question  but  that 
the  purchase  inures  to  the  benefit  of  the  principal  in  case  any  part  of  his 
•money  is  used  to  pav  the  purchase  price.  Hidden  v,  Jordan^  21  Cal. 
93;  Bostfard  v.  Burr,  "2  Johns.  Ch.  404;  Lees  v.  NuUail,  1  Rus.  &  M.  53; 
BarOeU  v.  Pickersgill,  1  Eden,  ^15.         .  .        ' 

Certainly,  in  this  case,  where  the  wife  paid  the  whole  purchase  price, 
the  mere  fact  that  the  husband  had  given  his  notes  for  the  deferred  pay- 
ments does  not  defeat  her  equitable  title.  This  presents,  the  ordinary 
case  of  a  wife  furnishing  the- money,  and  paying  for  property,- which  the 
husband,  without  her  consent,  has  taken  to  himself.  In  such  a  case  he 
holds  it  in  trust  for  his  wife,  and  a  court  of  equity  will  protect  it  for  her,, 
against  his  creditors.  Ooldsberry  v.  Gentry^  92  Ind.  193;  Bobertaon  v. 
Huff  many  92  Ind.  247;  Bishop  v.  Lard,  83  Ind.  67;  Lard  v.  BiAopj  101 
Ind.  334;  Heberdv,  Wines,  105  Ind.  237;  S.  C.  4  N.  E.  Rep.  457.  We 
recognize  the  principle  contended  for  by  appellant,  that  the  trust  must 
have  resulted  from  the  facts  as  they  existed  at  the  time  the  husband  took 
the  iiiie,{We8terfidd  v.  Kimmer,  82  Ind.  365;)  but  upon  the  facts  as  they 
existed,  the  cash  payment  having  been  made  with  her  money,  a  trust 
resulted  in  &vor  of  Mrs.  Colglasier.  Not  only  was  the  cash  payment 
made  with  the  wife's  money,  but  the  answer  very  dearly  embraces  the 
idea  that  the  husband  agreed  to  purchase  the  land  for  her,  and  take  the 
title  in  her  name,  and  that  she  had  the  means  and  agreed  to  pay  for  it. 
She  subsequently  did  pay  for  it,  as  the  notes  given  by  her  husband  fell 
due,  being  all  the  whUe  in  ignorance  that  the  title  was  not  in  her.  The 
money  which  she  furnished  her  husband:  was  not  to  pay  his  debt;  but, 
as  she  believed,  to  pay  for  her  land,  and  which  in  equity  was  hers  in 

The  answer  was  clearly  sufficient.  The  facts  specially  found  by  the 
court  involve  the  questions  already  considered,  and  need  not  be  further 
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notiped.  lii  respect  to  issues,  the  affirmation  of  which  it  was  necessary 
for  the  appellant  to  establish,  the  special  finding  is  silent,  and  under  the 
rule  which  has  been  frequently  declared,  it  must  be  presumed  that  the 
evidencie  failed  to  establish  such  facts. 

The  motion  for  a  new  trial  assigns,  among  other  grounds,  that  the 
court  erred  in  admitting  certain  evidence  over  the  appellant's  objection. 
The  testimony  thus  admitted  was  to  the  effect  that  on  the  day  Mrs.  Col- 
glazier  learned  that  her  husband  had  taken  the  title  to  the  land  in  dispute 
in  his  own  name,  she  declared  that  her  money  paid  for  it,  and  that  she 
wanted  it  conveyed  to  her,  and  demanded  thait  it  should  be  done.  The 
conveyance  was  made  on  the  same  day,  in  pursuance  of  her  demand. 
This  testimony  was  competent,  as  tending  to  show  the  consideration 
upon  which  the  deed  was  made,  and  that  it  was  made  in  pursuance  of 
the  demand  of  Mrs.  Colglazier.  It  was  part  of  the  res  gestss^  and  so  con- 
nected with  the  execution  of  the  deed  as  to  make  it  competent  as  part 
of  the  transaction .  SuUon  v.  Reagan^  5 .  Blackf..  217 ;  Kenney  v.  PhUll^j 
Wind.  511. 

The  judgment  is  affirmed,  with  costs. 

.    .       .-  NOTE.  •        . 

Where  a  married  woman  gives  to  her  husband  money  to  be  invested. for  her  benefit, 
andaocoonted  for,  and  he  invests  it  in  real  e9tate,taken  in  his  own  napie,  the  money 
does  not  vest  in  the  husband  as  to  such  creditors  of  the  husband  as  be<iarae  hi«  credit- 
ors after  the  enactment  of  section  2202  of  the  Iowa  Code,  (repealing  section  2499  of  the 
Revision,)  hot  constitutes  a  debt  which  was  a  valuable  consideration  for  the  convey- 
ance of  real  estate  by  the  husband  to  the  wife.  Jones  v.  Brandt,  (Iowa.)  13  N.  W,  Bep. 
310;  8.C.  lON.W.itep.  854.  ^*     .  ,       /     ^ 

'  Real  estate  purchased  with  money  inherited  by  the  wife*  from  the  estate  of  her  father, 
and  placed  in  tl^e  bands  of  her  husband,  as  agent  or  trustee,  for  the  pilrpose  of  having 
it  invested  iit  redl  estate  In  the  name  of  and  for  the  wife,  will  not  be  held  liable  for  the 
separate  debts  of  the  husband  where  the  money  was  invested  in  such  real  estate  after 
the  passage  of  the  act  of  1871  relative  to  the  rights  of  married  women,  and  before  the 
existence  of  the  indebtedness  of  the  husbknd  for  the  satisfaction  of  Which  the  property 
is  sought  to  be  ap|ilied.  Bdgerly  v.  Gregory,  (Neb.)  22  N.  W.  Rep.  776. 
.  Wliere  a  hui^MLnd  borrows  his  wife's  money  to  b^y  real  estate,  and  afterwards,  while 
solvent,  purchases  other  real  estate,  which,  by  agreement  with  each  other  and  the 
vendor,  is  to  be  deeded  to  the  wffe  in  paymeiit  of  the  money  already  borsowed,  but,  by 
mistake,  the. deed  Is  made  to  the  husband,  the  wife  becomes  the  real  and  eqxu table 
owner  thereof  from  the  time  of  the  purchase,  with  rights  superior  to  those  of  the'judg- 
nient  creditors  of  the  husband.    Heberd  v.  Wines,  (Ind.)  4  N.  B.  Rep.  467. 

In  Maryland,  property  purchased  with  the  wife's  mon^,  and  held  in  her  husband's 
name,  pnor  to  the  adoption  of  the  Code  of  1860,  will  not,  in  equity,  be  regarded  aa 
held  by  the  husbahd  in  trust  for  the  wife:    Flynn  t.  Walsh,  (Md.)  3  Atl.  Rep.  245. 

aw  Ind.  475) 

Johnson  and  others  r.  Johnson. 

{Byprtma  C<mH  of  Indiana,    Hay  94, 1886.) 

Wnx— Attestation— Subscribing  Witkbssbs  not-Rbquiked  to  Bio^*  ISmirL- 

TAHBOUBLT. 

It  is  not  necessary  that  the  subscribing  witnesses  to  a  will  sliould  sign  ^e 
attestation  claase  at  the  same  time. 

Appeal  fropa  Vigp  circuit  court. 
'McNM  ic  McNvH  and  T)fm&  &  Davis,  for  appellant. 
B,  E.  Rhoads,  Wm.  Mack,  and  Wm.  EgleaHn,  for  appellee*  .     ^ 
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Elliott,  J*  The  will  of  Oomelius  Johnson,  which  is  here  the  subject 
of  controversy,  was  written  and  signed  by  the  testator  in  August,  1858, 
and  was  then  attested  by  one  of  the  subscribing  witnesses,  Daniel  Budd; 
but  it  was  not  attested  by  the  other  subscribing  witness,  James  Ray,  un- 
til the  following  December,  when  he  signed  as  a  witness  at  the  testator's 
request.  The  contention  of  the  appellant  is  that  the  subscribing  wit- 
nesses should  have  attested  the  will  at  the  same  time,  and  this  presents 
the  pivotal  question  in  the  case.  It  was  the  common  law  until  the  change 
made  by  express  statute,  in  1837,  that  it  was  not  necessary  that  the  sub- 
scribing witnesses  should  attest  the  will  at  the  same  time,  or  in  each 
other's  presence.  Jones  v.  Lake^  2  Atk.  176,  note;  EOia  v.  Smithy  1  Ves.  Jr. 
11;  White  v.  British  Musmm^  6  Bing.  310;  Wright  v.  Wright,  7  Bing.  457; 
Jauncey  v.  Thome,  2  Barb.  Ch.  40.  This  rule  was  changed  by  a  statute 
enacted  in  1837,  which  requires  that  the  will  shall  be  simultaneously  at- 
tested by  the  witnesses.  1  Jarm.  Wills,  (5th  Amer.  Ed.)  254.  Our  stat- 
ute does  not  in  express  terms  require  that  the  witnesses  shall  subscribe  the 
will  at  the  same  time,  but  is  similar  to  the  English  statute  aa  it  existed 
prior  to  the  change  made  in  1837;  and  the  well-settled  rule  that  a  stat- 
ute taken  from  another  country  shall  be  deemed  to  carry  with  it  the  con- 
struction placed  upon  it  by  the  courts  of  that  country  would  seem  to 
make  it  clear  that  it  is  our  duty  to  adopt  the  construction  given  the  stat- 
ute by  the  English  courts.  If  we  yield  to  this  principle,  then  we  must 
hold  that  it  is  not  necessary  that  the  witnesses  should  simultaneously 
subscribe  their  names  to  the  attesting  clause  of  the  will.  This  view  is 
well  supported  by  authority.  Following  the  decision  in  Hoysradt  v. 
Kingman,  22  N.  Y.  372,  it  was  decided  in  Barry  v.  Brown,  2  Dem.  (N. 
Y.)  309,  that  "it  is  an  unimportant  circumstance  that  this  acknowledg- 
ment and  publication  were  made  to  the  witnesses  on  dififerent  occasions, 
and  when  they  were  apart  from  each  other."  In  speaking  of  a  statute 
very  similar  to  ours,  it  was  said  by  the  supreme  court  of  Connecticut 
that  "the  language  of  our  statute  existing  when  this  will  was  made  is  ex- 
plicit, and  entirely  free  from  ambiguity.  It  only  requires  that  all  the 
witnesses  shall  subscribe  their  names  in  the  presence  of  the  testator.  It 
would  be  a  strained  and  unnatural  interpretation  to  extend  it  so  a^  to 
require  them  all  to  sign  in  the  presence  of  each  other."  Oayhr^s  Appeal, 
43  Conn.  82.  A  similar  ruling  was  made  by  the  supreme  court  of  Mas- 
sachusetts in  Dewey  v.  Dewey,  1  Mete.  349,  and  in  Sogan  v.  Orosvenor,  10 
Mete.  54.  The  statute  of  Wisconsin  is  essentially  the  same  as  ours;  and, 
in  speaking  of  it,  the  supreme  court  of  that  state  said: 

'*It  only  requires  that  the  will  shall  be  attested  and  subscribed,  in  the  pres- 
ence of  the  testator,  by  two  or  more  competent  witnesses.  Bev.  St.  650, 
§  22S2,  Bo  far  as  we  are  aware,  the  cases  on  this  subject  arising  under 
statutes  similar  to  ours  (many  of  which  are  cited  in  the  brief  of  counsel  for 
the  appellant^  uniformly  hold  that  the  witnesses  need  not  attest  and  sub- 
scribe the  will  in  the  presence  of  each  other.  To  hold  otherwise  would  be  to 
interpolate  a  provision  in  the  statute  which  the  legislature  has  not  wptten 
there,  and  which  cannot  properly  be  implied  from  anything  tliat  is  written." 
In  re  Will  qf  Smith,  62  Wis.  548;  S.  C.  8  N.  W.  Rep.  616,  and  9  N.  W.  Kep. 
665.  ;  » 
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\^thout  oommentit^  furdier  upon  the  authorities  we  refer  to  some  of 
them,  merely  remarking  that  they  will  be  found  to  fully  sustain  the 
rulings  made  in  the  cases  already  referred  to  by  us:  Hoffman  v.  Hoffman^ 
26  Ala.  535;  Flmn  v.  Owen,  58  lU.  Ill;  Rogers  v.  Dianumd,  13  Ark.  474; 
Oravensv.  FavkaneTy  28  Mo.  19;  2  Greenl.  Ev.  §  676;  1  Redf.  Wills,  219. 

The  appellant  relies  on  two  cases  in  our  own  reports,  Patteraon  v.  Ran- 
som, 55  Ind.  402,  and  Potts  v.  Fetton,  70  Ind.  166;  but  in  neither  of 
these  cases  was  the  point  decided.  In  the  first  of  these  cases  there  was 
some  discussion  of  the  question,  but  the  case  was  decided  upon  another 
point;  the  court  saying:  *'If  the  case  turned  upon  this  point,  we  should 
feel  under  the  necessity  of  examining  the  authorities  closely  before  de- 
ciding that  such  attestation  would  be  a  compliance  with  iJie  statute." 
In  the  second  case  cited  the  case  turned  upon  an  entirely  different  prop- 
osition of  law  from  the  one  here  involved,  and,  of  course,  that  decision 
is  not  of  controlling  force  here. 

We  fully  agree  with  the  appellant's  counsel  that  a  will  must  be  exe- 
cuted in  conformity  to  the  statute.  Patterson  v.  Ransom,  supra;  Herbert 
V.  Berrier,  81  Ind.  1,  see  page  2;  In  re  Probate  of  Will  of  Hewitt,  91  N. 
Y.  261.  But  while  we  agree  with  counsel  upon  this  proposition,  we 
cannot  concur  with  them  that  the  will  before  us  was  not  executed  and 
attested  as  the  statute  requires.    Judgment  affirmed. 


OM  Ind.  m) 

Prazbr,  Trustee,  etc.,  v.  State,  for  Use,  etc. 
(Supreme  Oavrt  of  Indiafha,    May  24, 1886.) 

1.  Drains— Pbocbbdih€»—De80biftion  of  Pbopbbtt  Assbssbd. 

The  followiag  description  of  property  assessed  for  drainage  is  sufficient: 
-a  W.  i  N.  W.  i  8.  8,  T.  19,  R.  5,  40  A.;  and  S.  B.  i  N.  W.  i  tf  8,  T.  19.  R.  6, 
40A.» 

a.  Saicb  — CoiaxAisT  to  Collbct  Absbssmbnt— Dbmubbsb— Authobitt  of 
Plaintiff  not  Shown. 

Where  a  complaint  to  collect  a  drainage  assessment  shows  that  the  con- 
Stmction  of  a  drain  was  referred  to  a  certain  named  drainage  commissioner, 
and  another  party  appears  as  plaintiff  without  any  allegation  showing  hia 
authority,  it  is  baid  on  demurrer  for  want  of  sufficient  facta. 

Appeal  from  Hamilton  circuit  court. 
R,  Oraham,  for  appellant. 
Neal  &  Ned,  for  appellee. 

HowK,  C.  J.  The  first  error  of  which  complaint  is  here  made  on  h^ 
half  of  the  appellant  is  the  overruling  of  his  demurrer  to  appellee's  com- 
plaint. The  suit  was  brought  on  April  17,  1885,  to  collect  certain  as- 
sessments made  in  certain  drainage  proceedings  instituted  in  the  circuit 
court  of  Hamilton  county  on  January  24,  1883,  by  one  Levi  Huber,  on 
certain  described  real  estate  allied  to  be  "lands  of  the  defendant,''  and 
to  foreclose  an  alleged  lien  on  such  real  estate  and  sell  the  same,  or  so. 
much  thereof  as  might  be  necessary  to  satisfy  the  appellee's  deman^. 
The  real  estate  mentioned  in  appellee's  complaint  was  assessed  for  bene- 
fits, in  the  name  of  the  Franklin  Life  Insurance  Company,  a  corpora- 
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tion  organized  under  the  laws  of  this  state,  whereof  the  appeUant  was  al- 
lied to  be  ''the  appointed,  qualified,  and  acting  trustee."  With  such 
conaplaint  the  appellee  filed  a  copy  of  the  original  assessment  made  b/ 
the  three  commissioners  of  drainage,  to  whoto  Levi  Huberts  petition  for 
the  drain  described  therein  was  referred  by  the  court,  and  by  them  re- 
turned into  court  as  a  part  of  their  report.  Appellant,  Frazer,  demurred 
to  appellee's  complaint,  upon  two  grounds,  namely:  (1)  That  such  com- 
plaint does  not  state  facts  sufficient  to  constitute  a  cause  of  action; 
and  (2)  that  there  was  a  defect  of  parties  plaintiff,  as  shown  by  such 
complaint. 

Under  the  first  ground  of  demurrer,  appellant's  counsel  first  insists 
that  the  description  of  the  real  estate  assessed  in  the  name  of  the  Frank- 
lin Life  Insurance  Company,  as  found  in  the  copy  of  the  assessment  of 
benefits  and  damages,  which  is  filed  with  and  made  part  of  the  com- 
plaint, is  wholly  insufficient.  Counsel  says:  "There  is  no  intelligent 
description  of  any  tract  of  land,  and  no  description  given,  that  would 
enable  kn  officer,  or  any  other  person,  to  locate  any  of  the  several  tracts 
of  land."  In  such  assessment  the  tracts  of  land  assessed  in  the  name  of 
such  insurance  cohipany  are  thus  described:  "S.  W.  I  N.  W.  i  S. 
8,  T.  19,  R.  6,  40  A.;  and  S.  E.  i  N.  W.  i  S.  8,  T.  1«,  R.  5,  40 
A."  In  Jordan  Ditching^  etc.,  As8^n  v.  Wagoner ^  88  Ind.  '60,  a  similar  ob^ 
jection  was  made  to  a  similar  description  of  land  in  a  drainage  assess- 
ment, and  of  such  objection  the  court  there  said:  "  It  is  sufficient  to  say 
that  the  description  would  be  good  in  a  deed  or  mortgage,  the  abbrevia- 
tions being  as  well  understood  in  this  state  as  the  words  for  which  they 
stand."  Etchison,  etc.\  Asa^n  v.  Jarrellj  33  Ind.  131.  There  is  no  sub- 
stance in  this  objectioli. 

But  it  is  further' objected  tliat  the  description  pf  the  lands  in  such  as- 
sessment is  fatally  defective  because  there  is  no  indication,  in  the  assess- 
ment, in  what  county  or  state  such  lands  are  located.  This  objection  is 
not  wqll  taken.  The  assessment  was  made  by  the  commissiofiers  of 
drainage  of  Hamilton  county,  under  an  order  of  the  circuit  court  of  such 
county,  and  it  was  reported  to  and  was  confirmed  by  such  court.  The 
presumption  is,  therefore,  that  the  lands  are  located  in  Hamilton  county, 
and  this  presumption  must  prevail  and  be  indulged  un^til  the  contrary 
is  shown. 

Under  the  second  ground  of  demurrer,  appellant's  counsel  claims,  as 
we  understand  him,  that  there  is  a  defect  of  parties  plaintiff  because 
the  complaint  fails  to  show  that  Ingerman,  for  whose  use  the  suit  was 
brought,  was  the  commissioner  of  drainage  to  whom  the  court  referred 
the  construction  of  the  proposed  ditch  or  drain.  The  complaint  shows 
that  the  construction  of  such  ditch  or  drain  was  referred  by  the  court  to 
one  James  A.  McMullen,  who  was  at  the  time  one  of  the  drainage  com- 
missioners of  Hamilton  cotinty.  In  the  complaint,  McMullen  is  once 
described  as  "the  predecessor  of  said  tngerman  in  said  office;"  but,  fur- 
ther than  it  may  bfe  inferred  from  this  descriptioiii  it  is  nbwher6  avert^ 
in  the  complaint  that  McMullen  had  ever  ceased  to  be  drttihage  cfommis* 
sioner,  or  that  the  construction  of  tile  ditch  or  draid  had  ever  bdeh  re^ 
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ferred  to  Ingerman  by  the  proper  court.  Whether  this  showitig  in  the 
complaint  was  or  was  not  sufficient  to  indicate  a  defect  of  i)arti^  plain- 
tiff, in  this,  thut  McMullen  is  thereby  shown  to  be  the  only  proper  plain- 
tiff, is  a  question  we  need  not  decide.  It  is  certain,  we  think,  that  the 
complaint  wholly  fails  to  show  imy  cause  or  right  of  action  in  Ingerman, 
or  any  authority  in  him  to  bring  or  maintain  this  action  against  the  ap- 
pellant. For  ihis  reason  the  complaint  was  clearly  insufficient,  and  it 
was  error  to  overrule  appellant's  demurrer  thereto  upon  the  first  ground 
assigned,  namely,  the  insufficiency  of  the  facts  therein  stated.  • 

We  have  held,  and  correctly  so,  we  think,  that  a  demurrer  to  a  com- 
plaint for  the  fifth  statutory  cause  of  demurrer  (section  839,  Rev.  St. 
1881)  calls  in  question  not  only  the  sufficiency  of  the  facts  stated  in  such 
complaint  to  constitute  a  cause  of  action,  but  also  the  right  or  authority 
of  the  particular  plaintiff  to  institute  or  maintain  a  suit  upon  such  cause 
of  action.  Pence  v.  A^ighe,  101  Ind.  317;  Wilscm  v.  Oaiey,  103  Ind,  267> 
8.  a  2  N.  E.  Rep.  736^  Smker  v.  Fbijd,  104  Ind.  291;  8.  C.  4  N.  E. 
Rep.  10;  Walker  v.  Heller ,  104  Ind.  327;  S.  C.  3  N;  E.  Rep.  114. 

In  the  case  in  hand  the  facts  alleged  in  the  complaint  showed  a  statu- 
tory right  of  action  in  McMullen;  with  a  doubt  or  feilspicion  cast  therfeon 
by  the  implication  or  inference  arising  from  the  recital — ^not  the  aver- 
ment— of  the  fact  that  McMullen  waa  ^'the  predecessor  of  said  Ingerman 
in  said  office."  To  have  stated  a  cause  of  action  in  the  ttame  of  the 
state  of  Indiana,  for  the  use  of  Ingerman,  commissioner  of  drainage,  and 
to  have  shown  Ingerman 's  right. and  authority  to  bring  and  maintain 
the  suit,  it  ought  to  have  been  alleged  in  the  complaint^  in  addition i;o 
the  averments  already  contained  therein,  under  the  provisionii  of  sectibtis 
4276  and  4277,  Rev.  St.  1881,  as  amended  by  sections  8  and  4  of  the 
amendatory  act  of  March  8,  1888,  (Acts  1883,  p.  178,)  that,  before  the 
final  completion  of  such  ditch  or  drain,  McMuUenVterm  of  office  as  drftiri- ' 
age  commissioner  had  expired;  that  Ingerman  had  becfn  appointed  by  the 
Hamilton  circuit  court,  and  had  qualified,  as  the  stfccessor  of  McMiillbn 
in  such  office;  and  that  such  circuit  court  had  thei'eupbn  directed'  Inger- 
man, as  duch  drainage  commissiofier,  to  complete  the  cohstructidh'  of  the 
proposed  ditch  ^  For  the  want  of  any  such  all^tions  of  fact  as  thesie  in* 
the  complaint  in  this  cause,  we  are  of  opinion  that  thc^  demurrer  thereto,'' 
for  the  fifth  statutory  cause  of  demurrer,  ought  to  hav6  been  sustained; 

This  conclusion  renders  it  unnecessary  for  us  to  consider  or  decide  now 
any  question  arising  under  tlW  alleged  error  of  the  court  in  oventxUng 
appellant's  motion  for  a  new  trial.  .      ^  >         ,    -  » . 

The  judgment  is  reversed-,  with  costs,  and  the  eatise  is  remanded,  With ' 
instructions  to  sustain  the  demurrer  to  the  complainL  •  ^^^ 


IKKJ  Ind.  8W)  ^  -^     /   .    .  ;;j  .    . 

Board  of  Com'rs  'of  Knox  Co.  v.  Baiinett.i        *'''  ''"'^ 
Isuprems  Cftmrt  if  Indiana.    May  iC^^Sfi.}.    ^    .  ;.    ..    ,.,   ,,  ; 
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Board  of  Camyi  af  Knot  Co.  ?.  Montgomery.  4  N.  &  R«p/  W5»  approved  and 
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Appeal  from  Daviess  circuit  court. 

OuU&Pj  Shaw  &  KesfringeTj  for  appellant, 

ReUy  &  Niblack,  De  Wolf&  (Mmbers,  and  Viehe  ANiOack,  for  appellee. 

HowK,  C.  J.  In  this  case  substantially  the  same  errors  are  assigned 
by  the  appellant  as  were  assigned  by  the  same  appellant  in  Boards  etc,^ 
of  Knox  Oo.  V.  Montgomery,  6  N.  E.  Rep.  915  (decided  by  this  court  at  its 
last  term.)  It  is  manifest,  therefore,  there  can  be  no  material  difference 
between  the  questions  in  the  case  at  bar  and  those  which  were  carefully 
considered  and  decided  in" the  case  cited.  For  the  reasons  there  given, 
we  hold  that  none  of  the  errors  assigned  in  the  case  now  before  us  au- 
thorize or  require  the  reversal  of  the  judgment. 

The  judgment  is  affirmed,  with  costs. 


(106  Ind.  178) 

Reubelt  v.  School  Town. op  Noblesvillb. 

(Supreme  Court  of  Indiana.    May  24. 1886.) 

SjOHooLS .  AND  School-Districts  —  BoABD  of  School  Tbustbrs — Cohtih  um q 
Body— Contract— PowBB  to  Bind  School  Corporation. 

The  board  of  school' trustees,  being  a  continuing  body,  may  bind  the  school 
corporation  by  a  contract  employing  a  superintendent  of  schools,  although 
the  election  of  a  new  member  may  intervene  before  the  performance  of  the 
contract. 

Appeal  from  Hamilton  circuit  court. 

8tephe7i9on  Jc  Fertdg^  for  appellant. 

Christian  &  Christian  and  Kane  &  Davis,  for  appellee. 

ZoLLARS,  J.,  The  school  trustees  of  the  town  of  Noblesville,  in  session 
on  the  fourth  day  of  May,  1885,  passed  an  order,  which  was  entered  of 
record,  employing  appellant  as  superintendent  and  teacher  of  the  Nobles- 
ville  school  for  the  school  year  commencing  on  the  fourteenth  day  of 
September,  1885,  for  the  sum  of  $950  for  the  year.  In  pursuance  of 
thi^t  action  a  written  contract  was  drawn  up  and  signed  by  the  parties. 
In  June  following,  a  new  trustee  was  elected  in  place  of  the  one  in  office 
when  the  contract  was  made,  and  whose  term  had  expired.  After  the 
election  of  t)i^  new  member,  and  the  reorganization,  as  required  by  the 
B^tute,  the  board,  as  thus  reorganized,  repudiated  the  action  of  theboatd 
in  iM^Y)  and  the  contract  with  appellant  in  pursuance  thereof,  as  illegal 
and  void;  passed  an  order  employing  another  superintendent;  and  gave- 
notice. to  appellant  that  he  should  not  act  as  auperinteadent  and  teacher 
in  the  school,  and  heQceforth  refused  to  recognize  him  as  suoh.  This 
action  by  appellant  is  to  recover  damages  resulting  from  the  breach  of 
his  contract  with  the  board.  The  case  in  behalf  of  apx)ellee  is  rested 
upon  the  follgwing  section.  Rev..  St.;  1881 : 

''Sec.  4489.  School  Tnufees  in  Cities  and  Tovms.  (5)  The  common  coun- 
cil of  each  city  and  the  bbard  of  trustees  of  each  ihcorporated  town  of  this 
state  shall,  at  their  first  reffolar-' meets ng  in  the  month  of  June,  el&d^tht^ 
iU)hool  truatee»i  (w^o  shalTlK^ld  thiiir  otlicie  "one,  twb»  and  three  ye£^,  re- 
spectivelyt  as  said  trustees  shall  determine  by  lot  at  the  time  of  their  organi- 
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zation,}  and  annually  thereafter  shall  elect  one  school  trqstee,  who  shall  hold 
his  office  for  three  jears.  Said  trustees  shall  constitute  the  school  board  of 
the  dij  or  town;  and,  before  entering  upon  the  duties  of  their  office,  shall 
take  an  oath  faithfully  to  discharge  the  duties  of  the  same.  They  shall  meet 
within  five  days  after  their  election,  and  organize  by  electing  one  of  their, 
number  as  president,  one  as  secretary,  and  one  as  treasurer.  The  treasurer, 
before  entering  upon  the  duties  of  his  office,  shall  execute  a  bond,  to  the  ac- 
ceptance of  tlie  county  auditor,  conditioned  as  in  ordinary  official  bonds,  with 
at  least  two  sufficient  freehold  sureties,  who  shall  not  be  members  of  said 
board,  in  a  sum  not  less  than  double  the  amount  of  money  which  may  come 
into  his  hands  within  any  one  year,  by  virtue  of  his  office.  The  president 
and  secretary  shall  each  give  bond,  with  like  sureties,  to  be  approved;  by  the. 
county  auditor,  in  any  sum  not  less  than  one-third  of  the  treasurer's  bond. 
All  vacancies  that  may  o<;cur  in  said  board  of  school  trustees  shall  be  filled 
by  the  common  council  of  the  city,  or  boafd  of  trustees  of  the  town ;  bujt  such 
election  to  fill  a  vacancy  shall  only  be  for  the  unexpired  term.  The  board  of 
school  trustees  shall  each  year,  within  five  days  after  the  annual  el^iicitlon  of  9, 
member,  reoiganize  their  board  and  execute  their  respective  bonds  for  the  en- 
suing year.  Said  trustees  shall  receive  for  their  services  such  compensation 
as  the  common  council  of  the  city  or  the  board  of  trustees  of  the  town  may 
deem  just,  which  compensation  shall  be  paid  from  the  special  school  revenue 
of  the  city  or  town. " 

It  is  contended  in  behalf  of  appellee  that  considerations  of  public  pol- 
icy>  and  a  proper  construction  of  the  above  statute,  require  a  holding 
that  the  contract  was  and  is  invalid  for  the  reason  that. the  board  of 
school  trustees,  as  then  constituted,  had  no  authority  to  employ  a  su- 
perintendent, and  thereby  bind  the  school  corporation,  and  forestall  the 
board  as  constituted  after  ^he  election  of  the  new  member.  This  con- 
tention ia  based  upon  that  part  of  the  above  section  of  the  statute  whiqh 
requires  that  "the  board  of  trustees  shall  each  year,  within  five  days 
after  the  annual  election  of  a  member,  reorganize  their  board^,  and  exe- 
cute their  respective  bonds  for  the  ensuing  year."  The  reorganization  of 
the  board,  as  required  by  the  above  statute,  is  not,  in  legal  contempla- 
tion, the  creation  of  a  new  board,  as  distinguished  from  an  old  board. 
The  board  of  school  trustees  is  a  continuing  body,  just  as  a  common 
council  of  a  city  is  a  continuing  body.  The  members  change  with  the 
expiration  of  terms  and  the  election  of  new  members,  but  together  the 
members  constitute  the  board  of  school  trustees,  which  represepts  the 
school  corporation.  The  chief  purpose  of  electing  one  of  the  members 
each  year  was  to  make  the  body  a  continuing  body.  Threes  members 
constitute  the  board.  There  are  three  offices  within  the  bpdy,  to  be 
filled,  one  by  each  member.  When  a  member  goes  out,  theije  is,  a  va- 
cancy; and,  when  a  new  member  comes  in,  of  n.ecessity  there  nau3t.be  a 
new  dection.  The  statute  provides,  in  eflTect,  ihat  the  ternas  of  ^ch 
office  within  the  board  shall  be  but  one^(iar;  aip^d  hence,  wl^en  a  new 
member  comes  in^  th^  election  is  to.,  fill  all  Uiree  of  the  offices^  |The 
members  so  elected  must  each  give  a  bond^  .  This  election  i^  called  tbo 
reojgajii?ation,  but  manifestly  the  legal  entirety  of  the  board,  is  not 
thereby  changed,  ^j»  '         ,  ; 

The  question,  therefore,  is  hot  as  to  the  authority  pf  one  board  to 
bind  the  corporation  by  a  contract  to  be  performed  after  that  board  shall 


Digitized  by 


Google 


208  KORTIIEASTERN  REPOftTEll,  [Ind. 

have  ceased  to  exist,  and  another  shall  have  teen  organized,  but  whether 
the  board  of  school  trustoies  can  bind  the  school  corporation  by  contracts: 
which  are  not  to  be  performed  until  after  the.  time  when  a  new  member 
of  the  board  is  to  be  elected.  That  such  contracts  of  the  school  board' 
bind  the  corporation  generally,  there  can  he  no  question.  If  this  were 
not  so,  contracts  for  school  furniture  and : -Tiool^houses  would  come  to  an 
end  with  the  expiration  of  the  term  of  one  of  the  trustees.  The  author- 
ity of  the  board  of  scliool  trustees  to  employ  teachers  and  a  superin- 
tendent of  the  schools  in  the  town  or  city  is  given  in  general  terms,  just 
as  the  authority  to  make'  other  contracts  is  given.  ''The  trustees  shall 
take  charge  of  ttie  educational  afiairs  of  their  respective  towns  and  cities. 
They  shall  employ  teachers,"  etc.  Section '4444,  Rev,, Si.  1881 .  "The 
school  trustees  of  ipcorporated  towns  and  cities  shaU  have  power  to  em* 
ploy  a  superintendent  for  their  schools,  "^  ,  *  "^  and  to  prescribe  hia 
dutieSj  and  to  direct  in  the  dischaige  of  the  same."     Section  4445,  Bev. 

St.  isai. 

There  is  nothing  in  this  grant  of  power  to  employ  teachers  atid  a 
superintendent  which  in  any  way  limits  the  authority  of  the  board  of 
trustiees  to  contracts  that  are  to  be  performed  during  the  existence  of  any 
particular  oiganization  of  that  body.  Thc^  simple  fact  that  rtorganiza-r. 
tions  are  provided  for,  Ve  think,  clearly  does  not  impose  a  limit  upon 
the  generaJ  grant.  We  are  cotistrained,  therefore,  to  hold  that  thiecori- 
ft^t'in  s\iit  is  valid  and  binding  upon  the  Corporation.  This  conclusion* 
is''fully  supported  by  the  case  of  Wait  v.  Ray^  67  N.  Y.  36.  *  .  \  . 
'  It  may  be  that  instances  'will  occur  when  the  authority  to  employ; 
teacihers  .and  superintendents  in  advance  of  the  incoming  of  a  new  mem- 
ber of  the  bbatd  may.  be'abused,  but  thd  possibility  is  not  very  great,  as 
but  one  member  goes  out  at  a  time.  '  But  the  fact  that  the  authority 
niay  be  abused,  is  ilot  a  sufficient  reason  for  holding  that  it  does  no% 
exist.  '  On  the  other  hand,  desirable  teachers  and  superihtehdents  might 
be  lost  to"  the  schools  if  the  board  were  not  authorized  to  employ  them, 
until  after  the  electidn  in  June. 

Somelllinols  cases  are  cited  in  support  of  appellee's  contention.  It 
w4s  held  in  those  cases  thisit  the  school  directors  could  not,  in  advance 
of*  the  eleciioti  of  a  new  member,  employ  teachers  to  teach  the  schools 
silbsequent  to  a[uch  election.  Those  cases,  liow6ver,  rest  upon  the  stat- 
utes of  that  state,  which  arte  materially  different  from  ours.  There  the 
beginning  of  the  school  year  seems  to  have  beeii  fixed  by  statute.  The 
directors  were  elected  by  the  people  at  a  stated  time.  They  reported  to 
the  people  at  the  annual  election,  and  at  that  election  the  people  de- 
termined what  branches  should  be  taught  in  the  schools  for  the  coming 
year.  Upon  a  consideration  of  the  .whole  statute,  and  in  view  of  the 
fact  that  the  directors  could  not  intelligently  employ  a  teacher  until  it 
should  be  known  what  branches  the  people,  at  the  election,  might  de- 
termine to  have  taught  during  the  school  year  commencing  with  the 
election,  it  was  held  that  the  teachers  for  that  year  should  be,  and  could 
only  be,  employed  by  the  directors  after  the  addition  of  the  new  mem^ 
ber.    StcvcMon  V.  School  Directors^  etc.^  87  111.  255. 
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The  jiadgment  is  reversed  at  the  cost  of  app€^ee,  and  the  cause  is 
remanded,  with  instructions  to  the  court  below  to  overrule  the  demurrer 
to  the  complaint. 

(!(»  Ind.  415)  ""         " 

Miller,  Treasurer,  v.  State  ex  td.  City  of  Indianapolis. 
{Supreme  Court  of  Indiana,    Ma}'  24.  1886.) 

1.  Statutes— Construction— Intention  Governs. 

The  intention  of  the  le^slature  la  chiefly  to  be  considered  in  the  construc- 
tion of  statutes. 

2.  Counties— OFncBRS—TRBASUBB^—OjTiBS  of  70,000  Inhabitants. 

Under  the  act  of  February  21, 1885,' (Acts  1885,  p.  18,)  abolishing  the  office 
of  city  treasurer  in  cities  of  over  70,000  population,  the  treasurer  of  a  county' 
in  which,  such  a  city  is  situated  must*  in  general,  perform  the  same  duties  as 
a  city  treasurer;  and,  among  other  things,  he  must  furnish  to  the  city  clerk  a 
monthly  statement  of  receipts  and  disbursements  on  account  of  the  city,  as 
required  of  city  treasurers  under  section  8083,  Rev.  6t.  1881,  showing  the 
balance  in  his  hands  belonging  to  the  city;  and,  when  required  by  the  proper 
city  authorities,  he  must  render  a  f  uU  account  of  receipts  and  disbursements 
of  city  money ,>  and  the  general  condition  of  the  city  funds  in  his  hands  as 
county  treasurer. 


Appeal  from  l^arion  superior  court. 
,   Baker  J  Hord  &  Hendrich  and  Duncan^  Smith  &  Wilson^  for  appellant. 
.    Wm.  i.  Taytor  and  P.  WinUr^  for  appellee. 

HowK,  C.  J.  On  the  twenty-seCond  day  of  February,  1886,  appel- 
lee's relator,  the  city  of  Indiinapolitf,  filed  in' the'  clerk's  office  of  the 
Marion.superior  court  its  verified*  complaint,  wherein  it  alleged  that  it 
was,  arid  for  many  years  had  been,  an  incorporated  city,  organized  and 
existing  under  the  general  laws  of  this  state  for  the  incorporation  6f  cities; 
that  on  and  before  the  first  day  of  January,  1886;  appeUantj  Miller,  was, 
And  since  had  been,  the  duly  elected,  qualified,  and  acting  treasurer  of 
Marion  county;  that  pursuant  to  law,  on  such  first  day  of  January,  1886, 
the  office  of  trtesurer  of  such  city  of  Indianapolis  became  and  was  abol- 
ished, and  the  duties  of  the  theretofore  city  treasurer  "^ere,  so  far  as  pos- 
sible, transferred  to  the  treasurer  of  Marion  county;  that  on  such  first 
day  of  January,  1886,  Isaac  N.  Pattison,  as  treasurer  of  such  city  of 
Indianapolis,  retired  from  such  office,  and  at  the  same  time,  pursuant  to 
law,  delivered  and  turned  over  to  appellant.  Miller,  as  such  county  treas- 
urer, all  the  funds,  bonds,  securities,  and  other  property  then  in  his 
possession  as  such  city  treasurer;  that  on  such  last-named  day  such  re- 
tiring city  treasurer  also  delivered  fo  appellant,  as  such  county  treasurer, 
and  as  the  successor  of  sitch  city  treasurer,  pursuant  to  law,  the  tax  du- 
plicate and  delinquent  tax-lists  of  and  for  such  city  of  Indianapolis, 
theretofdre  duly  prepared  and  certified,  for  the  purpiose  Of  having  the  ap- 
pellant, as  such  county  treasurer,  collect  the  taxes  and  penalties  thereon, 
and  do  whatever  else  was  required  of  him  by  law;  and  that  appellant, 
as  such  county  treasurer,  receipted  therefor  to  such  retiring  city  treas- 
urer, which  rk^eipt  was  on  the  same  day  filed  with  the  city  clerk  of  such 
city  of  Indianapolis.  And  appdlee's  relator  further  averred  that  the  ap- 
'     v.7N.K,no.2 — 14 
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pellant,  as  such  county  treasurer,  on  such  last-named  day,  for  and  on 
behalf  of  such  city,  proceeded  to  collect,  and  had  shice  been  collecting, 
for  such  relator,  the  taxes,  penalties,  and  other  charges  contained  in  such 
city  tax  duplicate  and  delinquent  tax-lists  so  received  by  him,  and  had 
on  every  day  since  collected  fliereon  large  sums  of  money  for  the  use  and 
benefit  of  such  city,  the  exact  amount  whereof  the  relator  did  not  know 
and  could  not  give;  that  it  was  the  duty  of  appellant,  as  such  county 
treasurer,  to  receive  all  moneys  paid  to  such  city  for  licenses  and  special 
privileges,  and  credit  such  city  therewith;  that,  among  other  duties  re- 
quired of  appellant  by  virtue  of  his  office  as  treasurer  of  Marion  county, 
and  as  the  successor  in  office  of  such  retiring  treasurer  of  the  city  of  In- 
dianapolis, under  section  33  of  the  general  law  of  March  14,  1867,  for 
the  incorporation  of  cities,  (section  3083,  Rev.  St.  1881,)  and  section  2 
of  an  act  entitled  "An  act  concerning  taxation  for  city  and  school  pur- 
poses in  cities  containing  a  population  of  over  seventy  thousand,  as 
dhown  by  the  last  census  of  the  United  States,  to  abolish  the  offices  of 
city  assessor  and  city  treasurer  in  such  cities,  and  provide  for  th6  dis- 
charge of  the  duties  of  such  offices,  and  repealing  laws  in  conflict  there- 
with," approved  February  21,  1885,  and  other  laws,  was  the  duty  to 
prepare,  and  deliver  to  the  clerk  of  such  city  of  Indianapolis  on  the  last 
day  of  each  month,,  a  statement  of  all  receipts  and  disbursements  made 
by  appellant  on  account  of  such  city,  during  such  month,  showing  the 
balance  in  his  hands,  as  such  treasurer,  belonging  to  each  fund,  general 
and  special  of  such  city,  and  to  deliver  to  such  city  clerk  all  the  city 
orders  redeemed  and  canceled  by  appellant  on  account  of  such  city,  dur- 
ing the  same  period,  taking  the  city  clerk's  receipt  therefor.  But^appel- 
lee's  relator  averred  that  appellant.  Miller,  notwithstanding  his  plain 
duty  in  the  premises,  and  the  great  necessity  there  was  for  the  relator's 
officers  to  know  the  condition  of  the  finances  of  such  city,  had  failed  and 
refused  to  make  any  report  to  any  one,  in  any  manner  whatsoever,  as  to 
the  moneys  by  appellant  so  collected  on  the  tax  dupUcate  and  delinquent 
tax-lists  of  such  city,  and  belonging  to  such  relator,  either  on  the  last  day 
of  January,  1886,  or  at  any  prior  or  subsequent  time,  greatly  to  the  in- 
jury of  such  relator^  and  that  appellant  wrongfully  refused  to  make  such 
report,  although  requested  so  to  do  by  resolution  adopted  by  the  com- 
mon council  and  board  of  aldermen  of  such  city,  and  served  on  such  ap- 
pellant by  delivering  to  him  a  certified  copy  thereof.    Wherefore,  etc. 

Appellant  voluntarily  appeared,  and,  waiving  the  issue  and  service  of 
an  alternative  writ  of  mandate,  demurred  to  the  relator's  verified  com- 
plaint, upon  the  ground  that  it  did  not  state  facts  sufficient  to  constitute 
a  cause  of  action.  This  demurrer  was  overruled  by  the  court  at  special 
term.  Appellant  excepted  to  this  ruling,  and  declined  to  answer  over, 
and  thereupon  judgment  was  rendered  at  special  term  awarding  the  issue 
of  a  peremptory  writ  of  mandate  against  the  appellant,  as  prayed  for  in 
the  relator's  complaint.  On  appeal,  the  judgment  of  the  court  at  special 
term  was  in  all  things  affirmed  by  the  general  term;  and  from  the  judg- 
ment of  the  court  in  general  term  this  appeal  is  now  here  prosecuted. 

The  question  for  our  decision,  as  it  was  of  the  general  term,  may  be 
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thus  stated:  Did  the  court  at  special  term  err  in  overruling  appellant's 
demurrer  to  the  relator's  verified  complaint,  and  in  awarding  thereon  a 
peremptory  writ  of  mandate  against  him,  as  prayed  for  in  such  com* 
plaint. 

The  city  of  Indianapolis,  the  appellee's  relator,  is,  and  has  been  for 
more  than  19  years  past,  an  incorporated  city,  organized  and  existing 
under  the  general  law  of  this  state  "to  provide  for  the  incorporation  of 
cities,  prescribing  their  powers  and  rights,  and  the  manner  in  which  they 
shall  exercise  the  same,  and  to  regulate  such  other  matters  as  properly 
pertain  thereto,"  approved  March  14,  1867.  Acts  1867,  p.  33  et  seq. 
Since  the  approval  of  such  general  law  several  sections  thereof  have  been, 
at  different  times,  specially  amended  by  the  general  assembly.  In  ad- 
dition to  these  amendments  the  legislature  has  from  time  to  time  enacted 
other  laws,  general  in  form,  but,  by  reason  of  their  provisions,  as  much 
local  to  the  city  of  Indianapolis  as  if  such  city  had  been  expressly  named 
therein;  which  other  laws,  notwithstanding  the  positive  inhibition  of  our 
state  constitution  against  the  passage  of  '4ocal  or  special"  laws,  have 
been  upheld  by  our  decisions  as  constitutional  and  valid  legislation,  and 
must  be  regarded  as  amendatory  of  or  supplemental  to  the  general  law 
of  this  state  of  March  14,  1867,  "for  the  incorporation  of  cities,"  in  so 
far,  at  least,  as  such  city  of  Indianapolis  is  concerned.  Groesch  v.  Statey 
42  Ind.  647;  Harilan  v.  Board,  etc.^  53  Ind.  123;  McLaughlin  v.  (Htkens' 
BwUding,  etc.,  A88%  62  Ind.  264;  Heardey  v.  State,  74  Ind.  99. 

In  section  8  of  such  general  law  of  March  14,  1867,  as  such  section 
was  amended  by  an  act  approved  March  6,  1877,  (section  3043,  Rev. 
St.  18810  it  is  provided  that  the  oflScers  of  a  city  incorporated  under 
such  general  law  shall  consist  (among  others)  of  an  assessor  and  treas- 
urer, whose  terms  of  office  shall  commence  on  the  first  Monday  in  Sep- 
tember, following  the  general  election  in  May,  and  continue  for  two  years. 
Section  33  of  such  general  law  of  March  14,  1867,  "for  the  incorporation 
of  cities,"  (section  3083,  Rev.  St.  1881,)  provides  as  follows: 

"The  treasurer  shall,  on  the  last  day  of  each  month,  furnish  to  the  clerk  a 
statement  of  all  the  receipts  and  disbursements  made  by  him  during  the 
month,  and  the  balance  then  in  the  treasury  belonging  to  each  fund,  general 
and  special,  and  also  deliver  to  him  all  the  orders  redeemed  and  canceled 
by  him  during  the  same  period,  taking  the  clerk's  receipt  therefor;  which 
statement,  with  the  orders  redeemed,  the  clerk  shall  lay  before  the  common 
council  at  its  next  meeting,  to  be  disposed  of  as  the  common  council  may  di- 
rect. The  treasurer  shall,  at  least  fifteen  days  before  any  annual  election, 
and  at  all  other  times  when  so  required  by  the  common  council,  render  a  full 
account  of  the  receipts  and  expenditures  for  the  current  year,  and  the  general 
condition  of  the  treasury.  He  shall  also,  at  his  own  peril,  keep  the  moneys 
of  the  cijty  safely." 

Under  section  31  of  such  general  law  (section  3079,  Rev,  St.  1881) 
the  treasurer  of  any  such  city  "shall  receive  all  moneys,  notes,  bonds, 
and  orders  belonging  to  the  city,  and  keep  an  accurate  account  of  the 
amounts  received  and  paid  out  by  him.'*  In  section  82  of  such  general 
law  (section  8080,  Rev.  St.  1881)  it  is  provided  that  "all  moneys  due  to 
or  collected  for  such  city,  on  any  account  whatever,  shall  be  paid  to  the 
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city  treasurer.  *  *  *  He  shall  receive  city  orders  that  are  due,  la 
payment  of  any  debt,  tax,  or  assessment  due  such  dty;  and  when  aa 
order  is  received  by  him  for  any  debt,  tax,  or  assessment  due  such  city, 
or  otherwise  paid  or  redeemed,  he  shall  cancel  the  same  by  writing  or 
stamping,  upon  the  face  of  such  order,  the  word  'redeemed,'  and  the 
date  of  redemption;  and  such  order  shall  never  again  be  put  in  circular 
tion."  By  section  1  of  "An  act  in  relation  to  orders  issued  by  cities  upon 
their  treasuries,  and  providing  for  the  presentation,  redemption,  and  or- 
der of  payment  of  the  same,"  approved  March  11,  1875,  and  in  forcte 
since  August  24,  1875,  (section  '3081,  Rev.  St.  1881,)  it  is  provided  aa 
follows: 

"The  city  treasurer  shall  pay  all  orders  issued  by  the  city  of  which  he  is 
such  treasurer,  when  presented,  whether  indorsed  or  not,  as  hereinafter  stated 
in  this  act,  if  there  be  money  in  the  treasury  appropriated  for  that  purpose 
sufficient  to  pay  the  same.  If  there  be  not  mon^y  enough  thus  to  pay  such 
orders,  he  shall  write  or  stamp  on  the  back  thereof,  over  his  name,  the  date 
of  such  presentation,  and  note  the  same  '  indoned,'  in  a  register  of  orders  to 
be  provided  for  that  purpose;  and  such  orders  shall  be  entitled  thenceforth 
to  draw  legal  interest  until  there  shall  be  money  on  hand  sufficient  to  pay  the 
same." 

In  section  2  of  the  aforesaid  act  of  March  11,  1875,  (section  3082, 
Rev.  St.  1881,)  it  is  further  provided  "thsit  city  orders  shall  be  received 
in  payment  of  taxes  for  general  purposes,  and  for  all  claims  and  denaands 
due  or  belonging  to  the  general  fund  of  the  city,  without  r^ard  to  pri- 
ority of  presentatioii  or  date  of  issue;,  but  the  treajsurer  shall  hot  t)ay  any" 
balance  thereon  over  and  ab6ve  the  amouilt  of  such  tAx,  claim,  or  de- 
mand, when  there  are  outstanding  orders  unpaid  for  want  of  funds." 
By  section  4  of  "An  act  I'egulating  the  indebtedness  of  cities  having  a 
voting  population  of  over  sixteen  thousand,  as  shown  by  the  votes  cast 
for  governor  at  the  last  pfeceditig  election,"  etc.,  approved  February  13, 
1877,  (section  3123,  Rev.  St:  1881,)  which  applies  to'thcf  city  of  In- 
dianapolis, and  to  no  other  city,  it  is'  enacted  ^  follows:  ' 

**Ko  warrant  or  order  for  money  shHlI  be  drawn  upon  the  treasurer  of  any 
such  city  after  May  I,  1877,  if  at  the  time  there  be^  no  money  in  the  treasury; 
and  to  that  end  it  shall  be  the  duty  of  the  city  treasurer  to  keep  the  clerk, 
auditor,  or  other  officer  autliorized  to  draw  orders  or  Warrants,  infofqied  when 
there  is  no  money  in  the  treasury;  and^  failing  so  to  do,  he  shall  be  liable  on 
his  official  bond  for  the  amount  of  orders  or  warrants  drawn  during  such 
failure,  with  interest  thereon,  to  the  person  in  whose  favor  such  order  or 
warrant  was  drawn." 

Such  are  some  of  the  provisions  of  the  general  law  of  this  state  fwr  the 
incorporation  of  cities,  under  which  the  city  6f  Indianapolis  was  and  is 
organized,  and  has  its  corporate  existence,  and  of  the  laws  Since  passed 
amendatory  of  and  supplementary  to  such  general  law,  which  predcribed 
and  defined  some  of  the  duties  of  the  treasurer  bf  such. city,  in  his  relat 
lions  to  the  legislative  authorities  of  ihe  city  of  Indianapolis^  before  and 
at  the  time  of  the  taking  effect  of  the  act  of  Eebmiary  21,  1885,  men- 
tioned in  the  relator^s  verified  complaint.  That  actj  aa-its  title  dearly 
indicates)  is  a  general  law  for  local  purposes^     Imtennai  the 'act  appliea 
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to  ''all  cities  containing  a  population  of  over  seventy  thousand,  as  shown 
by  the  last  census  of  the  United  States;"  but,  as  no  other  city  is  shown 
by  such  last  census  to  contain  the  requisite  population,  such  act  is,  and 
always  will  be,  in  the  absence  of  further  legislation,  local  to  the  city  of 
Indianapolis.  In  the  first  section  of  such  act  it  is  plainly  provided  that 
on  and  after  the  expiration  of  the  term  of  incumbents,  at  the  taking  effect 
of  the  act,  of  the  oflSc^s  of  city  assessor  and  city  treasurer,  in  all  cities 
containing  a  population  of  over  seventy  thousand,  as  shown  by  the  last 
census  of  the  United  States,  "the  said  offices  shall  be  abolished."  The 
first  sentence  of  section  2  of  such  act  reads  as  follows: 

"The  treasurer  of  the  county  in  which  any  such  city  is  situated  shall 
thereafter  performall  the  duties  which,  by  law  or  the  ordinances  of  such 
city,  were  required  to  be  performed  by  the  treasurer  thereof,  except  as  herein 
otherwise  provided,  in  the  same  manner  and  with  like  effect  as  such  duties 
were  required  to  be  performed  by  such  city  treasurer."  • 

In  the  relator's. verified  complaint,  the  substance  of  which  we  have 
heretofore  given  in  this  opinion,  it  is  claimed  that,  under  and  by  force 
of  the  provisions  last  quoted  of  section  2  of  the  above^ntitled  act  of 
February  21, 1885  j  and  of  section  8083,  Rev.  St.  1881,  heretofore  quoted 
herein,  it  became  and  was  the  duty  of  the  appellant,  as  treasurer  of  the 
county  of  Marion,  wherein  such  city  of  Indianapolis  is  situate,  to  pre- 
pare, and  furnish  to  the  clerk  of  such  city  on  the  last  day  of  each  month, 
a  statement  of  all  receipts  and  disbursements  made  by  such  treasurer,  on 
account  of  such  city,  during  siach  month,  showing  the  balance  in  his 
hands,  as  such  treasurer,  belonging  to  each  fund,  general  and  special, 
of  such  city,  and  to  deliver  to  such  city  clert:  all  the  city  orders  redeemed 
and  canceled  by  him  on  ateconnt  of  such  city  during  the  same  period, 
taking  therefor  the  city  clerk's  receipt.  • 

On  the  other  hand,  while  conceding  that  appellant,  ab  county  treas- 
urer, is  riequired  by  law  to  furnish  the  city  dork,  on  the  last  day  of 
each  month,  a  statement  of  all  receipts  from  sources  other  than  taxes, 
anddisbursementJB  thereof  made  by  hirti,  on  account  of  such  city,  durhig 
the  month,  i^ho wing  the  balance  in  his  hands,  etc. ,  his  counsel  contend 
very  earnestly,  as  we  understand  them,  that,  under  and  by  force  of  the 
provisions  of  the'  aforesaid  act  of  Febiruary  21,  1886,  and  especially  of 
section  14  of  such  act,  he  ib  not  required  to  include  in  such  monthly 
statenaent  his  receipts  of  dty  taxes,  current  or  delinquent,  during  the 
month,  or  to  make  any  disbursements  'OUt  of  his  receipts  of  such  city 
faxes  on  account  of  such  dty  until  after  making  his  annual  settlement 
with  the  county  auditor  On  the  third  Mondiay  of  April.  In  such  section 
14  H  is  pr6vided  in  substance  that,  immediatdy  upon  such  settlement 
being  made,  the  auditor  Bhall  make  a  statement  showing  the  aggregate 
amounts,  separately,  of  all  current  and  delinquent  taxes  for  dty  pur- 
poses, including^  with  the  delinquent  taxes,  the  penalties  and  interest 
thereon,  t^hich  lippeatr  upon  the  titx  duplicate  for  suoh  dty;  the  amount 
of  6adi  dass  off  duch  tax6s,  penalty,  and  interest  that'remainfe  uncollected 
at  the  tlAae  of  sudi  setttcfment;  and  the  amount  of  each  dass,  induding 
penalty  and  interest,  that  has  been  collected  by  such  treasurer;  and  that 
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a  copy  of  such  statement  shall  be  delivered  by  the  county  auditor  to  the 
city  clerk  of  such  city,  who  shall  thereupon  charge  the  amount  shown 
thereby  to  have  been  collected  to  such  "county  treasurer  as  cash  in  his 
hands." 

There  is  much  force  and  plausibility  in  the  contention  and  argument 
of  appellant's  counsel,  but  we  are  not  inclined  to  adopt  their  conistruc- 
tion  of  the  provisions  of  the  aforesaid  act  of  February  21,  1885.  The 
primary  and  fundamental  question  in  the  construction  of  all  statutory 
provisions  is  this:  What  did  the  l^islature  intend  in  the  enactment  of 
the  statute? 

In  Gore  v.  State,  68  Ind.  17,  the  court  said: 

"The  true  rule  is,  and  always  has  been,  as  recognized  in  many  decisions  of 
this  court,  to  make  the  legislative  intention,  in  the  enactment  of  the  particu- 
lar statute,  the  chief  guide  of  the  court  in  its  Interpretation  and  construction. 
If  the  obj'ect,  purpose,  and  Intention  of  the  legislature,  in  the  enactment  of 
the  particular  statute,  can  be  fairly  ascertained  and  arrived  at,  then  it  is  the 
duty  of  the  court,  ♦  *  *  if  possible,  to  give  force  and  effect  to  the  evi- 
dent reason,  spirit,  and  intention  of  the  law.  *  *  *  It  has  been  well 
said  that  it  is  the  duty  of  courts  to  execute  all  laws  according  to  their  true 
intent  and  meaning;  and  that  intent,  when  collected  from  the  whole  and 
every  part  of  a  statute,  must  prevail  even  over  the  literal  import  of  terms, 
and  control  the  strict  letter  of  the  law,  when  the  latter  would  lead  to  possible 
Injustice  and  contradictions." 

The  main  purpose  of  the  above-entitled  act  of  February  21,  1885,  as 
is  apparent  from  its  provisions,  was  to  diminish  the  expenses  of  assess- 
ing and  collecting  municipal  taxes  in  our  largest  and  most  populous  city, 
by  abolishing  unnecessary  offices.  But  surely  it  never  was  the  intention 
of  the  legislature  to  put  the  municipal  taxes,  when  collected,  out  of  the 
reach  of  the  proper  city  authorities,  or  to  make  the  city,  with  its  own 
money  in  the  hands  of  the  county  treasurer,  a  borrower  of  the  funds 
needed  to  maintain  its  fire  department,  or  for  police  or  sanitary  pur- 
poses, or  to  repair  or  cleanse  its  streets  and  alleys,  until  such  treasurer 
shall  have  his  annual  settlement  with  the  county  auditor.  The  legisla- 
ture never  contemplated  any  such  results  as  these,  we  are  well  assured,  in 
the  enactment  of  the  statute;  and  to  give  the  act  the  construction  con- 
tended for  by  appellant's  counsel  would  obstruct  the  improvement  of  the 
city,  and  lead  not  only  to  possible  but  to  actual  injustice.  Such  a  con- 
struction of  the  act  is  to  be  avoided,  and  we  think  is  not  required  by  any 
of  its  provisions. 

It  is  said,  however,  that,  upon  the  annual  settlement  of  the  county 
treasurer  with  the  county  auditor,  the  statute  provides  that  the  city  clerk, 
upon  being  furnished  by  such  auditor  with  a  statement  of  the  amount 
of  city  taxes,  penalty,  and  interest  that  has  been  collected  by  such  treas- 
urer shall  charge  tho  amoimt  to  the  county  treasurer  "as  cash  in  his 
hands.''  That  is  true.  That  is  the  debit  side  of  the  county  treasurer's 
account,  we  may  suppose,  on  the  books  of  the  city.  The  law  is  silent 
in  regard  to  the  credits  which  such  county  treasurer  shall  receive  on  the 
credit  side  of  such  account,  but,  doubtless,  he  will  get  proper  credits  on 
such  account  for  the  amount  of  aU  city  orders  redeemed  and  canceled 
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by  him  on  aooount  of  city  taxeB,  or  with  the  moneya  received  by  him 
for  such  taxes;  so  that,  at  the  same  time  he  is  charged  by  the  city  derk 
with  the  amount  of  city  taxes  collected  by  him  ''as  cash  in  his  hands," 
he  may  possibly  be  prepared  to  balance  such  account  by  proper  credits 
for  disbursements  made  by  him  in  the  redemption  and.  cancellation  of 
city  orders  out  of  moneys  collected  by  him  for  city  taxes. 

With  respect  to  the  relation  of  the  county  treasurer  to  the  city  author- 
itiesi  in  the  discharge  of  the  duties  of  such  treasurer  under  the  aforesaid 
act  of  February  21, 1885,  we  are  of  opinion  that  the  first  sentence,  above 
quoted,  of  section  2  of  such  act,  clearly  enjoins  upon  and  requires  of  him 
the  performance  of  the  same  duties  theretofore  performed  by  the  city 
treasurer  under  the  law  or  ordinances  of  such  city,  "in  the  same  manner 
and  with  like  effect"  as  such  city  treasurer  had  been  previously  required 
to  perform  such  duties.  He  must  make  and  furnish  the  city  clerk  the 
monthly  statement  of  all  his  receipts  and  disbursements,  on  account  of 
<he  dty,  during  the  month,  as  required  of  city  treasurers  by  section 
3083,  «upm,  showing  the  balance  then  in  his  hands,  as  county  treasurer, 
belonging  to  the  city  funds,  from  whatever  sources  such  funds  may  be 
derived;  and,  when  so  required  by  the  proper  city  authorities,  he  must 
render  to  them  a  full  account  of  his  receipts  and  disbursements  of  moneys 
belonging  to  the  city,  and  the  general  condition  of  the  funds  of  such 
dty  in  his  hands  as  county  treasurer. 

We  condude,.  therefore,  that  the  court  at  special  term  committed  no 
error  in  overruling  the  appellant's  demurrer^to  the  relator's  verified  com- 
plaint, or  in  awarding  a  peremptory  writ  of  mandate,  as  prayed  for  in 
such  complaint.    The  judgment  is  affirmed,  with  costs. 


007  Ind.  OO) 

LotJisviLLB,  N.  A.  &  C.  Ry.  Co.  v.  Worlby.  « 

(Supreme  Court  of  Indiana.    May  26, 1886.) 

L  Plsadinch-'Dismibsal  of  Pabt  of  Go]fFiiAnri'--OBJBonoir8  to  Rulino. 

A  plaintiff  may,  at  any  time  before  the  Jury  retire,  dismiss  part  of  hit  com- 
plaint; and  a  general  objection  to  the  offer  to  dismiss  will  present  no  avail- 
able question  on  appeal;  for,  if  the  dismissal  leaves  the  complaint  indefinite, 
the  defendants  should  moye  to  make  it  more  specific. 
X  Tbiait-Intbbbooatobibs  to  Jubt— Instructions. 

It  is  not  available  error  to  refuse  to  submit  interrogatories  Xq  a  Jury,  nnless 
they  are  accompanied  by  an  instruction  directing  the  Jury  to  answer  them  in 
the  event  that  tney  elect  to  return  a  general  Terdiet. 
t.  Sams— Conclusions  of  Law. 

Interroj:atories  to  a  Jury  must  ask  for  statements  of  facts,  and  not  conclu- 
sions of  law. 

Appeal  from  Monroe  circuit  court. 

Geo.  W.  Ftiedley  and  EU  K.  Miller^  for  appellan;!. 

East  &  Eaeii  for  appellee. 

Elliott,  J.  The  appellee's  complaint  ia  in  one  paragraph,  iind,  as 
originally  drawn,  sought  a  i;ecovery  for  13  mules  killed  by  one  of  the 
appellant's  trains.     On  the  trial  it  appeared  that  the  mules  were  killed 

1  RahcQTlng  dMilad. 
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by  different  trains,  and  at  different  times,  whereupon  the  appellee  dis- 
missed as  to  the  mules  killed  by  the  north-bound  trtiin,  and  of  the  rul- 
ing permitting  this  to  be  done  appellant  complains.  There  can  be  no 
doubt,  under  our  statute  and  our  decisions,  that  a  plaintiff  may  dismiss 
his  action  at  any  time  before  the  jury  retire.  This  general  doctrine  "we 
do  not  understand  the  appellant's  couiisel  to  combat;  but,  as  we  under* 
stand  them,  their  contention  is  that  the  cotirt  ought  to  have  required  the 
appellee  to  particularly  designate  the  mules  for  Miich  a  recovery  was 
sought.  We  do  not  think  the  question  now  argued  was  so  presented  to 
the  trial  court  as  to  make  it  available  on  appeal.  A  genertll  objection 
only  teas  made  to  the  plaintiff's  motion  to  dismiss  the  action  as  to  all 
the  hiules  killed  by  the  north-bound  train.  The  evidence  showed  very 
clearly  and  definitely  that  mulea  were  killed  by  the  south-bound  train, 
for  which  a  recovery  was  asked,  and  the  trial  court  and  the  parties  were 
therefore  fully  advised  as  to  the  particular  animals  for  which  a  recovery 
was  sought.  Had  the  appellant  desired  that  the  complaint  sh6uld  be 
mad3  more  specific,  the  appropriate  remedy  was  a  motion  to  that  effect, 
and  not  a  general  objection  to  the  appellee's  offer  to  dismiss.  The  prin- 
cijile  runs  through  all  our  decisions  that  objectioiis,  in  order  to  be  avail- 
able, must  be  specifically  made  in  the  trial  court,  and  that  mere  gen- 
eral objections  will  tiot  be  available  on  appeal. 

The  appellant  submitted  to  the  court  interrogatories,  and  asked  that 
they  should  be' submitted  to  the  jury;  bnt  the  court,  instead  of  sulDtnit- 
ting  those  asked  by  the  appellant,  prepared  and  submitted  interroga- 
tories of  its  own.  The  prayer  for  tiie  submission  of  the  interrogatories 
to  the  jury  was  not  a  proper  one,  for  the  court  waSilot  asked  itd^  instruct 
the  jury  to  answer  the  interrogatories  in  the  event  that  they  returned  a 
general  verdict.  Taylor  v.  Burk,  91  Ind.  252.  We  have,  however,  ex- 
amined the  interrogatories^  and  find  that  those  propounded  by  the  court 
substantially  covered  those  asked  by  Ihe  appellant,  so  far  as  they  were 
competent  and  material.  Our  decisions  are  that  it  is  proper  for  the  trial 
court  to  revise  interrogatories  submitted  by  the  parties,  and  to  prepare 
and  propound  for  itself  proper  interrogatori^  to  the  jury.  KUlian  v. 
Etgenmanny  57  Ind.  480.  .... 

The  court  submitted  this  interrogatory:  "Could  the  defendant  Lave 
lawfully  fenced  its  track  at  the  point  where  said  mules  Entered  upon  the 
track?"  It  is  contended  that  this,  interrogatory  is  not  a  proper  one,  a» 
it  calls  upon  the  jury  to  decide  a  question  of  law,  and  not  of  fact,  and 
thus  casts  upon  them  a  duty  that  the  court  should  perform.  We  oa»ti 
perceive  no  answer  to  this  contention,  and  appellee's  counsel  Jiave  not 
suggested  any.  Our  statute  makes  it  the  duty  of  the  court  to  submit  to 
the  jury  only  questions  of  fact,  and  the  question  here  Submitted  is,  it 
seems  to  us,  one  of  law.  The  purpose  of  addressing  inteA-ogatories  to 
juries  is  to  elicit  decisions  upon  matters  of  fact,  and  not  to  ask  them  ta 
state  conclusions  of  law.  Whether  the  track  of  a  railroad  company  is  or 
is  not  lawfully  fenced,  is  a  mere  conclusion  to  be  deduced  from  the  &ct8. 
We  have  repeatedly  decided  that  parties  are  entitled,  in '  special  verdicta 
and  in  special  findings/ to  a  statement  of  the  specific  facts,  and  tilat  state- 
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meuts  of  mere  conclusions  will  not  be  suflBdent.  PiUslmrghj  ete. ,  (fe.  v. 
^mcer,  98  Ind.  186,  and  authorities  cited;  LomsviHe,  etc.,  Ry.  Co.  v. 
Bakh,4  N.  E.  Rep.  288;  Indianapolis,  etc.,  Oo.  v.  Bush,  101  Ind.  582; 
PiU^urghy  etc,  Cb.  v.  Adam,  6  N,  E.  Rep.  187-  That  principle  gov- 
erns here.  The  jury  should  be  required  to  state  facts,  and  not  conclu- 
sions pf  law,  and  the  answer  to  the  question  propounded  in  this  instance 
could  be,  as  it  was,  nothing  more  than  the  statement  of  the  jury's  con- 
clusion as  to  whether  the  railroad  company  could  lawfully  fence  its  track 
at  the  place  where  the  mules  entered  upon  it.  Whether  it  could  law- 
fully fence  at  that  place  depended  upon  the  character  and  surroundings, 
and  when  these  are  fixed  the  question  whether  it  could  be  lawfully  fenced 
becomes  one  of  law  for  the  decision  oi  the  court.  "There  are  many  facta 
which  make  it  improper  for  a  railroad  company  to  fence;  as,  for  instance, 
the  fact  that  to  fence  would  interfere  with  the  discharge  of  the  company's 
duty  to  the  public,  or  would  make  the  place  dangerous  to  its  servants; 
and  it  is  for  the  jury  to  state  the  facts,  leavii^  the  kw  to  be  applied  by 
the  court  to  the  facts  found  by  the  jury. 

It  was  held  in  the  case  o{  J^erdonviUe,  etc.j  Oo.  v;  VnderhtUj  40  Ind. 
229y  that  an  allegation  that  the  railroad  was  '^not  fenced  according  io 
law"  was  the  statement  of  a  legal  conclusion,  and  this  general  principle 
is  declared  in  many  cases.  IndiomapoUs,  etc.^  Oo.  v.  Bishop,  .29  Ind. 
202;  Indianapolis,  etc.,  Oo.  v.  Solnnaon,  35  Ind.  380;  Pittsburgh,  etc.,  Oo. 
V.  Brown,A4  Ind.  409;  Sh^er  Mmufg  Co.  v.  BjgSatger^  79  Ind.  264. 

We  think  it  dear,  on  principle  and  authority,  that  the  courterred  in 
submitting  the  interrogatory  under  immediate  mention  to  the  jury. 

In  view  of  the  fact  that  the  court  rejected  interrogatories  submitted 
by.  the  appellant,  and  undertook  to  substitute  those  of  its  own,  the  error 
must  be  regarded  as  a  material  one«  It  would  defeat  the  manifest  pur- 
pose of  the  statute  to  allow  conclusions  of  law,  rather  than  statements 
of  facts,  to  be  made  by  the  jury,  for  the  purpose  of  the  statute  is  to  get 
upon  record  the  specific  and  material  facts  in  the  form  of  answera  to  in- 
terrogatories.    Judgment  reversed. 


006  Ind.  549) 

Bkyakt  v^  State.  , 
(Supreme  Court  of  Indiana.    May  25, 1886.) 

1.  OBncncAL  Law— iNDtcTMBSHT— Motion  to  QuAbh. 

Where  one  of  several  ooonts  in  an  indictment  is  good,  it  is  not  error  to  over- 
rale  a  motion  to  quash  the  entire  indictment. 

2.  BAMifr— Appeal— EviDENCiB—RBaauTTAL— When  no  Reyebsal  for  Eaaoa  in 

TlHB  Ol^  AUMIBStON. 

Although  evidence  that  should  have  been  introdaced  in  chief  is  admitted 
in  rebuttal,  it  is  not  such  error  as  will  Justify  a  reversal. 
8.  Homicide— Self-Defbnse— Excusable  Homicipe — Instbuction. 

An  instruction  that,  to  constitute  Justifiable  or  excusable  homicide  on  the 

Sound  of  self-defense,  *'the  killing  must  be  done  under  a  well-founded  belief 
at  it  was  absolutely  necessarv  for  the  defendant  to  kill  the  deceased  to  save 
himself  from  death,  or  to  save  himself  from  ^eat  bodily  harm, "  is  erroneous. 

•,   Appeal  from  Morgan  circuit  court. 
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Orubbs  &  Parks  and  Jdkn  P.  ^ISetf,  for  appdlant. 

E,  W.  McOordy  Adcms  <fc  Newby^  and  N.  A.  WkUtdker,  for  appellee. 

HowK,  C.  J.  The  indictment  in  this  case  charged  the  appellant  with 
the  unlawful  homicide  of  Ezra  Shackelford.  The  indictment  contained 
four  counts,  whereby  appellant  was  charged  in  the  first  count  with 
murder  in  the  first  degree,  in  the  second  count  with  murder  in  the  second 
degree,  in  the  third  count  with  voluntary  manslaughter,  and  in  the 
fourth  count  with  involuntary  manslaughter,  in  the  killing  of  Ezra 
Shackelford.  Upon  appellant's  arraignment  and  plea  of  not  guilty,  the 
issues  joined  were  tried  by  a  jury,  and  a  verdict  was  returned  finding 
him  guilty  of  voluntary  manslaughter,  as  charged  in  the  third  count  of 
the  indictment,  and  assessing  his  punishment  at  imprisonment  in  the 
state's  prison  for  the  period  of  eight  years.  Over  appellant's  motions  for 
a  new  trial  and  in  arrest,  the  court  rendered  judgment  against  him  upon 
and  in  accordance  with  the  verdict,  and  from  this  judgment  he  now 
here  prosecutes  this  appeal. 

In  this  court  errors  are  properly  assigned  by  appellant,  which  call  in 
question  the  overruling  of  his  motion  to  quash  the  indictment;  (2)  his 
motion  for  a  new  trial;  and  (3)  his  motion  in  arrest  of  judgment. 

Under  the  first  error  assigned  appellant's  counsel  insist  in  argument 
that  the  third  count  of  the  indictment,  upon  which  alone  the  verdict  of 
the  jury  and  the  judgment  of  the  trial  court  is  rested,  is  clearly  in- 
sufficient. We  do  not  think  that  this  question  is  properly  presented  for 
our  decision,  by  the  record-of  this  cause,  and  appellant's  assignment  of 
errors  thereon.  Appellant  did  not  move  the  court  to  quash  the  third 
count  of  the  indictment  separately  from  the  other  counts,  but  his  only 
motion  was  to  quash  the  indictment  as  an  entirety.  Upon  this  motion 
there  was  no  error  in  the  court's  refusal  to  quash  the  indictment  if  either 
of  the  other  counts  was  sufficient,  even  though  the  third  count  of  the 
indictment  might  appear  to  be  hopelessly  bad.  We  may  add,  however, 
that  although  the  third  count  of  the  indictment  could  hardly  be  re- 
garded as  a  model  of  good  criminal  pleading,  yet  if  the  question  of  its 
sufficiency  to  withstand  appellant's  motion  to  quash,  or  his  motion  in 
arrest,  were  properly  presented  for  our  decision,  we  would  be  constrained 
to  hold  that  the  court  committed  no  error  in  overruling  either  of  such 
motions. 

Under  the  alleged  error  of  the  court  in  overruling  appellant's  motion 
for  a  new  trial,  his  counsel  first  complain  of  the  admission  by  the  court, 
over  proper  objections  and  exceptions,  of  certain  testimony  offered  by 
the  state  in  rebuttal,  in  relation  to  statements,  declarations,  admissions, 
and  sworn  testimony  of  the  appellant  as  to  the  transaction  upon  which 
the  indictment  is  predicated.  It  is  conceded  by  counsel  that  the  testi- 
mony so  offered  and  admitted,  would  have  been  relevant  and  competent 
if  it  had  been  offered  by  the  state  in  support  of  its  case  in  chief;  but 
they  earnestly  insist  that  the  trial  court  committed  a  material  error 
against  the  appellant  in  the  admission  of  such  evidence  when  offered  in 
rebuttal.     This  error,  however,  is  not  such  a  one  as  would  authorize  or 
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justiiy  the  reversal  of  the  judgment,  ibrrick  y.  StaJte^  63  Ind.  327; 
Case  V.  GWm,  77  Ind.  565;  Ncm  v.  Fiaek,  90  Ind.  205. 

Some  other  rulings  of  the  trial  court  in  the  admission  of  evidence  are 
complained  of  here  by  appellant's  counsel;  but,  in  the  view  we  take  of 
this  case,  it  is  unnecessary  for  us  now  to  consider  these  rulings. 

In  his  motion  for  a  new  trial,  appellant  assigned  as  one  of  the  causes 
that  the  court  had  erred  in  giving  the  jury  certain  instructions.  One  of 
these  instructions  reads  as  follows: 

''Past  threats  or  conduct  of  the  deceased  against  the  defendant,  however 
violent,  will  not  excuse  homicide,  without  sufficient  present  demonstration 
on  the  part  of  the  deceased  to  authorize  the  belief  on  the  part  of  the  defend- 
ant that  the  deadly  purpose  then  existed  on  the  part  of  the  deceased  to  do  the 
defendant  great  bodily  harm,  and  the  fear  that  it  will  then  be  executed.  The 
danger  must  be  present,  apparent,  and  imminent,  from  the  defendant's  stand- 
point at  the  time;  and  the  killing  must  be  done  under  a  well-founded  belief 
that  it  was  absolutely  necessary  for  the  defendant  to  kill  the  deceased  to  save 
himself  from  death,  or  to  save  himself  from  great  bodily  harm." 

•  The  instruction  quoted  is  in  no  manner  qualified,  controlled,  rendered 
nugatory,  or  withdrawn  by  any  other  instruction  given  the  jury.  What- 
ever may  be  said  in  favor  or  defense  of  such  instruction,  it  is  very  cer- 
tain that  it  does  not  express  the  law  of  this  state  on  the  subject  of  the 
instruction;  but,  on  the  contrary,  it  is  directly  at  variance  and  in  conflict 
with  a  number  of  the  decisions  of  this  court.  Appellant's  counsel  com- 
plain chiefly,  in  their  brief  of  this  cause,  of  the  law  attempted  to  be  de- 
clared by  the  trial  court,  and  made  applicable  to  the  case  in  hand,  in 
the  last  sentence  of  the  instruction  quoted.  Confining  what  we  have  to 
say  in  relation  to  the  instruction  to  the  complaint  and  ai^ument  of  ap- 
pellant's counsel,  the  first  point  to  be  observed  is  that  the  court  has  at- 
tempted to  give  the  jury  the  law  in  relation  to  justifiable  or  excusable 
homicide,  and  to  apply  such  law  to  the  case  under  consideration,  in  a 
single,  well-rounded  sentence.  That  the  court  has  failed  in  such  attempt 
will  be  readily  apparent  to  any  one  who  will  compare  its  instruction  with 
what  has  been  said  by  this  court  in  a  number  of  its  reported  decisions. 
Thus  the  court  instructed  the  jury  in  the  cause  now  before  us  that  "the 
killing  must  be  done  under  a  well-founded  belief,"  etc.  In  Hick9  v.  State, 
51  Ind.  407,  in  relation  to  the  defendant's  effort  to  justify  the  homicide 
for  which  he  was  prosecuted,  upon  the  ground  of  self-defense,  it  ap- 
peared that  the  trial  court  had  instructed  the  jury  as  follows: 

"The  jury  should  find,  in  behalf  of  the  defendant,  ♦  ♦  ♦  that  the  kill- 
ing was  done  at  a  time  when  the  defendant  believed,  and  had  reasonable 
cause  to  believe,  that  by  the  homicide  alone  could  her  own  safety  be  secured.'* 

In  commenting  on  such  instruction,  and  the  error  of  the  court  predi- 
cated thereon,  this  court  there  said: 

"The  theory  of  self-defense  is  that  the  party  assailed  has  the  right  *^o  repel 
foree  by  force,  and  he  need  not  believe  that  his  safety  requires  him  to  kill  his 
adversary  in  order  to  give  him  the  right  to  make  use  of  force  for  tha^  purpose. 
When  his  life  is  in  danger,  or  he  is  in  danger  of  great  bodily  harm,  or  when, 
from  the  acts  of  the  assailant,  he  believes,  and  has  reasonable  ground  to  believe, 
that  he  is  in  danger  of  losing  hi"  life,  or  receiving  great  bodily  harm  iiom  hie  ad- 
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versary,  the  right  to  defend  himself  f  rqin  suc|i  danger,  or  apprehended  danger, 
may  be  exercised  by  him,  and  he  may  use  it  to  any  extent  which  is  reasona- 
bly necessary.  He  need  not  believe  that  he  can  only  defend  himself  by  taking 
the  life  of  his  assailant.  If  the  death  of  his  assailant  results  from  the  rea- 
sonable defense  of  hiinselt,  he  is  excusable,  whether  he  intended  that  conse^ 
quence  or  not,  or  whether  he  believed  such  result  was  necessary  or  not." 

The  doctrine  declared  in  the  ease  cited  is  th^  recognized  law  of  this 
state  in  relation  to  justifiable  or  excusable  homicide  on  the  ground  of 
self-defense;  and  it  has  been  fully  indorsed,  fCpproved,  and  acted  upbn 
in  maAy  of  the  more  recent  decisions  of  this  coiirt.  WaU  v.  State^  51 
Ind.  453;  Runyan  v.  State,  5TInd.  80]  West  v.  State  •  59  Ind.  113; 
Presaer  y.  Statey  77  Ind.  274;,  Battea  y.  Staie^  80  Ind.  394;  McDermdt  v. 
StaU,  89  Ind.  187;  Story,  v.  Stai^,  99  Ind.  413.  The  doctrine  of  the 
oases  cited  is  clearly  in  conflict  with  the  instruction  quoted,  and  there- 
fore it  must  be  held,  we  think,  that  such  instniction  does  not  contain  a 
correct  statement  of  the  law  in  relation  to  justifiable  Or  excusable  homi- 
cide on  the  ground  of  self-defense,  on  which  ground  appellant  rested  bis 
defense  herein . 

Other  instructions  of  the  court  to  the  jury  are  complained  of  as  er* 
roneous  by  appellant's  counsel;  but,  as  the  judgment  must  be  reversed 
for  the  error  of  law  already  considered,  in  giving  the  jury  the  instruction 
quoted,  it  is  certainly  unnecessary,  and  would  be  unprofitable,  we  think, 
for  us  to  consider  now  and  pass  upon  such  otlier  instructions.  They 
are  not  likely  to  be  given  again  on  a  new  trial  of  this  cause. 

The  case  against  appellant,  as  made  by  the  evidence  appearing  in  the 
record,  is  not  by  any  means  a  satisfactory  onev  From  our  reading  of 
such  evidence,  without  knowledge  of  any  of  the  witnesses,  or  any  oppor- 
tunity to  see  them  on  the  witness  stand,  or  to  hear  them  testify,  it  has 
seemed  to  us  that  the  evidence  fails  to  show  that  appellant,  in  killing 
Ezra  Shackelford,  was  or  is  guilty  of  any  degree  of  criminal  homicide. 
Recognizing  the  fact,  however,  sb  often  adverted  to  in  our  decisions, 
that  the  jury  and  the  trial  court  have  opportunities  and  facilities  whioh 
we  cannot  have  for  determining  the  probable  truthfulness  and  value  of 
oral  testimony,  and  the  credibility  of  the  several  witnesses,  we  forbear 
to  comment  further  at  this  tinie  on  the  case  made  by  the  evidence.    • 

For  the  error  of  the  court  in  its  instruction  heretofore  quoted,  and 
fully  considered  in  this  opinion,  it  must  be  held,  as  we  now  hold,  that 
appellant's  motion  for  a  new  trial  ought  to  have  been  sustained.  The 
judgment  is  reversed,  and  the  cause  is  remanded,  with  instructions  to 
sustain  the  motion  for  a  new  trial.  The  derk  of  this  court  will  issue  the 
proper  notice  to  the  warden  of  the  state's  prison  to  return  the  defendant 
to  the  sheriff  of  Morgan  county. 

(106  Ind.  501)  '■  .       '   '  ■ 

BoABD  OP  CJom'rs  op  Fulton  Co..  v.  Rickbtts. 

(Suprefne  Court  of  IndiaTia.    May  25,  1S86.) 

OomrriES— Brtogbs— Nbgliobnce— When  1^6  liiAJinATY. 

A  county  is  not  liable  for  an  injury  caused  by  a  horse  taking  fri^t,  befo^ 
entering  upon  a  bridfi^e,  at  an  upright  plank  in  the  bridge,  aithough  it  had 
been  so  out  of  repair  for  a  consiaerable  time. 
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Appeal  from  iFultbn  citcuit  court.  '     •        . 
J.  Rnoteysacl  M.  A.  Baker,  for  appellatit, 
Essick  &  Mmtgoffiiery,  for  uppeilee. 

Elliott,  J.  The  facts  as  they  appear  in  the  pleadings  and  evidence 
are  substantially  these:  The  appellee  was  seated  in  a  carriage  drawn  by 
two  horses  driven  by  her  father  along  oni  of  the  highways  of  Fulton 
county  on  the  evening  of  September  14,  1884;  The  horses  approached 
within  aflhort  distance  of  a  bridge,  when,  becoming  frightened  at  a  plank 
standing  upright  in  the  bridge,  they  suddenly  leaped  backward,  and 
turned  over  the  carriage,  throwing  the  appellee  out  upon  the  ground  and 
injuring  her.  The  britJge  was,  and  long  had  been,  out  of  repair,— so 
long  that  the  cotnity  was  chargeable  with  notice,--^ud  one,  at  least,  of 
the  cbunty  commissioners  had  actual  knowledge  of  the  unsafe  condition 
of  the  bridge. 

Counties  are  not  responsible  for  defective  highways,  and  no  axition  can 
be  maintained  against  a  county  for  negligence  respecting  highways. 
Counties  are  liable,  however,  for  n^ligence  respecting  county  bridges. 
VaugfUv.  Board,  etc.,  101  Ind.  128;  PaiJUm  v.  Board,  eU.,  96  Ind.  131; 
Board; etc., v.  Boom,  Id.  31;  Board,  etc., v.  Emmer8m,%blnA.  57-9;  Board, 
etc.,  V.  Legg,  93  Ind.  523;  Board,  etc.,  y.  Brown,  -89  Ind.  48;  Board, 
etc.,  v.  Deprez,  87  Ind.  609;  Board,  etc.,  v.  Pritckett,  85  Ind.  68;  PritcheU 
V.  Board,  etc.,  62  Ind.  210;  H<m9e  v.  Board,  etc.,  60  Ind.  680.  But, 
while  counties  are  liable  for  negligence  in  failing  to  keep  bridges  in  a 
reasonably  safe  condition  for  travel,  they  are  not  liable  unless  the  injury 
is  the  proximate  result  of  their  negligent  breach  of  duty.  They  are,  as 
we  understand  the  effect  of  the  decisions,  liable  only  to  those  who  suffer 
an  injury  because  the  bridge  is  unsafe  for  travel,  but  they  are  not  liable 
where  the  injury  is  suffered  by  a  person  not  actually  using  the  bridge 
for  that  purpose.  Counties  are  not  bound  to  so  maintain  bridges  so  that 
horses  will  not  take  fright  at  them.  The  extent  of  their  duty  is  to  so 
maintain  their  bridges  as  that  they  may  be  safely  used  by  persons  trav- 
eling on  the  highway..  If  we  are  correct  in  this,  then  no  action  will  lie 
where  the  injury  is  caused  before  the  bridge  is  entered,  by  the  horses  of 
the  traveler  taking  fright;  for,  where  there  is  no  duty,  there  can  be  no 
breach;  if  no  breach,  then  no  action.  If  the  duty  does  not  extend  so 
tar  as  to  require  a  county  to  so  keep  their  bridges  as  that  horses  shall 
not  take  fright,  then  an  injuiy  caiised  by  horses  becoming  frightened  at 
the  condition  of  the  bridge  is  not  the  proximate  result  of  a  breach  of 
duty,  and  it  is  only  for  injuries  proximately  resulting  from  a  breach  of 
duty  that  a  public  corporation  can  be  made  liable.  It  seems  to  us  too 
plain  to  require  argument  that,  if  the  duty  of  a  county  does  not  extend 
so  &r  as  to  require  it  to  keep  its  bridges  in  such  a  condition  as  that 
horses  shall  not  take  fright,  it  cannot  be  liable  where  the  injury  occurs 
before  the  bridge  is  entered,  and  results  from  the  horses  becoming  fright- 
ened at  the  condition  of  the  bridge.  It  is,  perhaps,  true  that  the  ques- 
tion whether  the  duty  of  the  county  does  go  to  that  extent  is  not  so  free 
from  difficulty,  but  we  think  that  on  principle  it  is  demonstrable  that 
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it  does  not  go  to  that  extent.  Counties  are  political  divisions  of  govern- 
ment, and  exercise  local  governmental  powers.  They  are  not  liable  to 
civil  actions  unless  charged  by  law  with  a  specific  duty,  and  provided 
with  the  authority  of  securing  means  to  enable  them  to  perform  that 
duty.  We  think  that  our  law  imposes  no  other  or  greater  duty  upon 
counties  with  respect  to  bridges  than  that  of  using  ordinary  care  and 
diligence  to  make  and  keep  them  safe  for  travel  for  those  who  go  upon 
them  for  that  purpose.  We  do  not  believe  that  they  are  bound  to  erect 
sightly  structures,  nor  to  so  maintain  them  as  that  animals  shall  not  be 
frightened  by  them.  If  they  are  kept  reasonably  safe  for  use  by  those 
who  properly  go  upon  them,  no  more  is  required.  That  this  is  the  just 
and  reasonable  rule  is  proved  both  by  a  consideration  of  the  character 
of  the  political  corporation,  and  by  the  evU  consequences  to  which  any 
other  rule  would  inevitably  lead.  ^  Counties  embrace  a  large  extent  of 
territory,  governed  by  three  officers,  and  it  is  neither  reasonable  nor  just 
to  require  that  those  officers  should  be  compelled  to  so  maintain  bridges 
as  that  no  injuries  should  result  from  horses  taking  fright.  The  rule 
that  cities  are  liable  for  defective  bridges  or  streets  is  founded  on  the 
principle  that  they  are  provided  with  means  for  keeping  them  safe,  and 
it  is  often  said  that  their  responsibility  is  only  commensurate  with  their 
ability.  Applying  this  principle  to  counties, — and  it  is  the  only  one 
upon  which  the  liability  of  cities  can  be  sustained  with  any  fair  show  of 
reason, — ^it  is  manifest  that  the  means  at  their  command  is  not  commen- 
surate with  the  responsibility  fastened  upon  the  county  by  this  judgment 
holding  it  liable  for  an  accident  resulting  from  horses  taking  fright  at  a 
plank  standing  upright  in  the  bridge.  We  are  not  willing  to  stretch  the 
doctrine  to  any  such  extent.  If  we  should  so  far  stretch  this  doctrine, 
then  evil  consequences  would  result,  for  no  standard  could  be  framed  by 
which  to  measure  the  duty  or  liability  of  a  county.  Suppose  the  rule 
adopted  by  the  trial  court  to  be  taken  as  the  correct  one,  then  what  would 
be  the  result  if  the  horses  took  fright  100  yards  or  one-fourth  of  a  mile 
from  the  bridge?  Or,  supposing  the  rule  to  be  that  adopted  below,  what 
object,  or  what  condition  of  the  bridge,  should  be  deemed  suffici^it  to 
charge  the  county  with  negligence? 

It  is  our  deliberate  conclusion  that  the  decisions  have  gone  to  the  very 
veige  in  holding  a  county  liable  where  persons  who  have  entered  a  bridge 
have  sustained  injury  because  of  the  negligence  of  the  county  officers  in 
constructing  or  maintaining  the  bridge,  and  we  can  carry  the  doctrine 
no  further. 

We  are  satisfied  that  neither  the  complaint  nor  the  evidence  shows  any 
cause  of  action  in  the  appellee.     Judgment  reversed. 
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Dbbbert  and  ofhers  v.  Frier. 
(Supreme  Court  cf  Indiana,    May  25, 1886.) 

1.  Drains— PBOCEBDnTGS— No  Right  of  Telal  bt  Jury— Effect  of  FAiiiTTRB 

TO  EXCBFT. 

Trial  by  iary  is  not  contemplated  in  drainage  proceedings  under  section 
4274,  Rev.  St.  1881;  but,  where  no  exceptions  are  taken  to  tne  submission  of 
the  cause  to  a  Jury,  it  cannot  be  complained  of  on  appeal. 

2.  Same— Procebdino  to  Establish  New  Ditch  Alokg  Line  of  Old  One— 

Eyidbnce. 

A  new  ditch  may  be  constructed  along  the  line  of  an  old  one,  and  the  pa- 
pers and  proceedings  in  the  establishment  of  the  old  ditch  are  admissible  to 
show  its  character,  and  thus  to  aid  in  determining  whether  the  new  drain  is 
necessary  and  practicable. 

Appeal  from  Allen  circuit  court. 
ZoUarSy  G*Bourke  &  Yeth^  for  appellants. 
Ouombay  Morris  <k  Betl^  for  appellee. 

Niblack,  J.  This  was  a  proceeding  under  the  drainage  act  of  April 
8,  1881.  Rev.  St.  1881,  §  4274.  On  the  fifteenth  day  of  March,  1882, 
Paul  Frier  filed  his  petition  in  the  court  below,  representing  that  he  was 
the  owner  of  certain  particulariy  described  tracts  of  lands  in  Allen  county 
which  would  be  benefited  by  drainage,  but  that  such  drainage  could  not 
be  accomplished  without  afiecting  the  lands  of  a  considerable  number  of 
other  persons,  which  lands  were  also  particularly  described,  giving  the 
names  of  the  owners  of  each  tract,  respectively;  also  representing  that 
the  desired  drainage  could  be  best  and  most  cheaply  accomplished  by 
the  construction  of  a  ditch,  designating  its  place  of  commencement,  as 
well  as  its  general  direction.  The  petition  being  supported  by  the  oath 
of  the  petitioner,  and  proof  being  thereafter  made  of  notice  of  his  inten- 
tion to  present  the  petition,  the  circuit  court  referred  the  matters  con- 
tained in  the  petition  to  the  commissioners  of  drainage  of  the  county, 
who,  after  making  a  personal  inspection  of  the  lands  described  as  stated 
in  the  petition,  reported,  among  other  things,  that  the  construction  of 
the  proposed  ditch  would  be  promotive  of  the  public  health,  as  well  as 
of  benefit  to  a  public  highway,  and  would  also  constitute  a  work  of  pub- 
lic utility.  Thereupon  Henry  Drebert,  John  K.  Drebert,  Frederick  Har- 
ris, John  H.  Fruechtenicht,  Daniel  Oppliger,  and  John  H.  Lange,  per- 
sons whose  lands  were  upon  the  line  of  the  contemplated  improvement, 
remonstrated  against  the  construction  of  a  ditch  as  recommended  by  the 
commissioners  of  drainage.  The  circuit  court,  upon  its  own  motion, 
impaneled  a  jury  to  try  the  issues  formed  by  the  remonstrance,  which,  after 
hearing  the  evidence,  returned  a  verdict  finding  all  the  issues  submitted 
to  them  in  favor  of  the  petitioner;  whereupon  the  circuit  court  rendered 
a  judgment  establishing  the  ditch,  approving  the  assessments  made  by 
the  commissioners  of  drainage,  and  making  tiie  necessary  orders  for  the 
construction  of  the  proposed  work. 

A  trial  by  jury  is  not  contemplated  by  the  statute  in  causes  like  the 
one  in  hearing,  (Rev.  St.  1881,  §  4276;  Andardon  v.  OaHu^eK,  91  Ind. 
451;)  but,  as  the  remonstrants  reserved  no  exception  to  the  submission 
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of  the  cause  to  a  jury,  they  cannot  complain  of  that  proceeding  upon 
this  appeal,  (^Neffv.  Reed,  m  Ind.  341.)  . 

At  the  trial  the  remonstrants  proposed  to  prove  by  one  of  their  num- 
ber, who  was  a  witness  in  the  cause,  that  there  was  already  a  ditch  upon 
the  line  on  which  it  was  designed  to  locate  the  ditch  then  in  controversy^, 
and  to  show  the  dimensions  of  the  old  ditch,  and  its  general  condition 
at  different  points  along  its  line;  but  the  proposed  proof  was  excluded, 
and  no  formal  exception  was  reserved  upon  that  particular  exclusion  of 
evidence.  Later  on  in  the  trial,  however,  the  remonstrants  oflfered  in 
evidence  the  petition,  notice,  report  of  viewers,  and  proceedings  of  the 
board  of  commissioners  of  Allen  county  theretofore  establishing  and  open- 
ing a  ditch  upon  the  same  ground  on  which  the  contemplated  new  diteh 
was  to  be  constructed,  for  the  purpose  of  showing  the  >ridth  and  dej)th 
of  such  ditch  so  already  established  and  opened,  and  thf^  assessments 
which  had  be^n  made  for  the  construction  of  the  same;  buf  the  evidence 
thus  offered  was  also  excluded,  to  which  an  exception  was  reserved  and 
carried  into  the  record  of  the  proceedings,  at  the  trial.  It  was  held  in 
the  case  of  Meranda  v.  SpurliUf  100  Ind.  380,  that  a  new  ditch  may  be 
<son8truoted  along  and  upon  the  line  of  an  older  and  already  established 
ditch.  When,  therefore,  it  is  proposed  to  construct  a  new  ditch  upon 
the  line  of  an  old  one,  the  question  as  to  the  facilities  which  the  old  ditch 
affords  for  drainage  becomes  at  once  a  pertinent  question,  and,  incidentr 
ally  to  that  question,  the  size,  capacity,  cost,  and  general  condition  of 
that  ditch  are  made  proper  subjects  of  inquiry.  The  cost  of  the  old 
ditch,  and  the  results  accomplished  by  opening  it,  tend  to  throw, light 
upon  the  reasonableness  and  feasibility  of  the  further  expenditure  of 
money  upon  thesame  ground,  and  hence  those  subjects  are  material  and 
pertinent  matters  to  be  considered  in  determining  wheth^  the  new  ditch 
prayed  for  is  a  practicable  and  necessary  improvement.  These  views 
are  in  practical  harnM>ny  with  the  case  of  Meranda  v.  Spwriin^  cited 
above,  and  the  more  recent  case  of  Bass  v.  EUiotty  (No,  12,273,)  5  N.  £• 
Rep.  663.  It  follows  that  the  circuit  court  erred  in  excluding  the  par 
pers  and  proceedings  pertaining  to  the  establishment  and  construction 
of  the  old  ditch,  referred  to  in  this  case,  from  the  consideration  of  the 
jury. 

Other  questions  were  reserved  upon  the  proceedings  below^  and. have 
been  discussed  in  ai^ument;  but  tiie  practice  in  drainage  cases  has,  in 
most  cases  likely  to  hereafter  arise,  become  so  well  settled  by  reoent  de- 
cisions of  this  court  that  we  deem  it  unnecessary  to  express  an.  opinion 
upon  any  of  the  other  questions  so  reserved  and  discussed  in  argument. 

The  judgment  is  reversed,  with  costs,  and  the  cause  remanded  for  a  new 
trial. 

ZoLLABS,  J.,  waa  absent  when  this  cause  waa  considered. 
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Archer  v*  State. 

(Supreme  Court  of  Indiana. '  May  24, 1886.) 

1.  CKDsmAJb  Law— .Jurisdiction  —  Ckimb  Coicmtttbd  Partly  m  Oitb  CounTT 
AND  Partly  in 'Another. 

A  conspiracy  to  take  the  life  of  the  deceased  was  formed  in  Martin  county. 
Pursuant  to  that  conspiracy  he  was  seized  and  bound.  After  such  seizure  he 
was  taken  into  the  county  of  Orange,  and  there  killed.'  Held,  that,  under  the 
statute  of  Indiana  providing  that  where  a  crime  is  committed  partly  in  one 
county,  and  partly  in  another,  the  Jurisdiction  is  in  either,  the  courts  of  Mar- 
tin county  had  jurisdiction. 
9.  Same— Ck>N8TiTUTioNAHTT  ov  Statute. 

A  statute  providing  that  when  a  crime  is  committed  partly  in  one  county, 
and  partly  m  another,' jurisdiction  is  in  either,  is  constitutional;  and  where 
the  assault  is  made  in  one  oounty,  and  the  killing  done  in  another,  thd  court 
of  the  county  where  assault  was  committed  has  jurisdiction. 

8.  CONBFIRACt— EVIDENCB. 

A  conspiracy  may  be  proved  by  circumstantial  evidence.^. 

Appeal  fr^m  Martin  circuit  court. ' 
Moser  &  Houghtony  for  appellant. 
The  Attorney  General^  for  the  State. 

Elliott,  J.  The  appellant  was, jointly  indicted  with'  eight  others  for 
the  murder  of  Samuel  A.  Bunch.  The  state  elected  to  try  the  appellant 
separately,  and  the  trial  resulted  in  a  judgment  declaring  him  guilty  of 
murder  in  the  first  degree,  and  adjudging  that  he  suflTer  the  penalty  of 
death.  The  indictment  was  returned  by  the  grand  jury  of  Martin  county, 
the  trial  was  had  in  that  county,  and  judgment  was  there  pronounced. 
The  facts,  as  we  gather  them  from  the  evidence,  are  these:  Martin 
Archer,  a  kinsman  of  the  appellant  and  of  five  of  the  persons  indicted 
with  him,  was  killed,  as  they  believed,  by  Samuel  Marley.  Marley  fled 
the  country  shortly  after  the  death  of  Martin  Archer,  but  the  appellant 
and  his  kinsmen  believed  that  Bunch,  the  deceased,  harbored  him,  and 
assisted  him  to  escape.  They  watched  the  house  of  Bunch  for  several 
days  and  nights,  and  received  information  which  led  them  to  believe 
that  he  had  assisted  Marley  to  flee,  and  this  excited  in  them  angry  and 
revengeful  feelings.  They  ascertained  that  Bunch,  on  the  afternoon  be- 
fore his  death,  had  gone  to  a  secluded  place  to  secure  some  of  his  hogs 
which  had  broken  into  the  field  of  a  neighbor  named  Ryan.  They  there 
forcibly  seized  and  bound  him  with  hickory  withes.  The  place  where 
he  was  seized  and  bound  was  in  Martin  county.  He  was  detained  at 
this  place  for  some  hours,'  and  then  taken  to  ft  cave  in  Orange  county, 
called  "Saltpeter  Cave."  This  cave  was  about  two  miles  distant  from 
the  Martin  county  line.  The  men  who  captured  and  bound  him  were 
armed  with  guns  and  pistols,  and  with  these  in  hand,  and  ready  for  in* 
stant  use,  1;hey  took  him  to  the  cave,  where  they  shot  him  many  times, 
each  emptying  the  contents  of  his  gun  or  pistol  mto  his  body.  His  body 
was  left  lying  in  the  cave  for  some  days,  when  it  was  taken  out  and 
burned. 

>Se6  note  at  end  of  case. . 
V.Tw.E.no.S — 16 
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From  these  circumstances,  and  from  the  declarations  of  the  appellant 
and  those  who  united  with  him  in  the  murder  of  Bunch,  it  is  evident 
that  the  capture  was  made  pursuant  to  a  preconceived  plan  to  take  his 
life.  This  conclusion  is  fully  warranted  by  the  evidence,  and  is  un- 
doubtedly that  reached  by  the  jury.  The  circumstances  unite  with 
great  strength  in  proof  of  the  fact  that  the  seizure  and  binding  of  the  de- 
ceased were  part  of  a  previously  arranged  plan,  and  that  the  appellant, 
with  at  least  four  others,  joined  in  arranging  and  executing  this  plan. 
It  is  true  that  Lynch,  who  was  present  and  assisted  in  killing  Bunch  in 
the  cave,  testified,  when  called  as  a  witness  by  the  state,  that  the  purpose 
to  kill  the  captive  was  not  communicated  to  him  until  the  cave  was 
reached;  but,  nevertheless,  the  circumstances  conclusively  prove  that 
the  capture  was  made  with  the  intention  and  purpose  of  taking  the  life 
of  the  captured  man.  Forcibly  seizing  and  binding  a  man  without  legal 
excuse  or  justification-is  an  assault;  and  if  done  for  the  purpose  of  car- 
rying into  execution  a  preconceived  plan  to  murder  the  person  so  seized 
and  bound,  is  an  initial  step  in  the  crime.  An  assault  is  an  element  in 
the  crime  of  murder,  and  the  assault  first  made  in  this  instance  consti- 
tuted an  important  step  in  the  crime,  for  it  kept  the  victim  within  the 
power  of  his  captors  until  the  cave  was  reached  on  the  night  of  his 
death.  The  crime  which  culminated  in  the  death  of  Bunch  in  the  cave 
in  Orange  county  was  a  single  one,  although  composed  of  several  ele- 
ments, and  the  acts  done  in  Martin  county  were  not  distinct  criminal 
acts,  but  were  parts  of  one  crime  consummated  in  the  adjoining  county. 
Suppose,  for  the  sake  of  illustration,  that  a  man  is  seized,  bound,  and 
gagged  in  one  county,  pursuant  to  a  preconcerted  plan;  that  while  he  is 
thus  helpless  he  is  taken  to  a  cave  in  another  county,  and  there  left  to 
die:  would  it  be  doubted  that  the  first  act — the  seizure  and  binding 
—was  but  a  part  of  the  crime  of  murder?  There  is  no  difierence  in 
principle  between  the  supposed  case  and  the  real  one;  for,  if  the  act  is 
a  material  part  of  the  crime,  then,  no  matter  where  death  results,  the 
place  of  the  crime,  according  to  the  weight  of  authority,  is,  at  common 
law,  in  the  county  where  the  first  material  act  was  committed. 
.  There  is  some  conflict  in  the  old  common-law  authorities  as  to  whether 
the  jurisdiction  is  in  the  courts  of  the  place  where  death  occurred,  or  in 
those  of  the  place  where  the  fatal  blow  was  given;  and,  in  order  to  re- 
move all  doubt,  the  body  was  sometimes  taken  to  the  county  where  the 
blow  was  struck.  BUey  v.  StaUf  9  Humph.  657;  People  v.  Gt?i,  6  Cal, 
637;  State  v.  Geaaert,  21  Minn.  369;  Com.  v.  Madoon,  101  Mass.  1;  Com. 
V.  Parker^  2  Pick.  650;  Tyler  v.  People,  8  Mich.  320;  Green  v.  StaU,  66 
Ala.  40;  S.  C.  41  Amer.  Rep.  744;  Steemum  v.  State,  10  Mo.  503;  HurUer 
V.  Statey  40  N.  J,  Law,  495.  If,  however,  the  crime  was  committed  in 
part  in  one  county,  and  consummated  in  another,  jurisdiction,  at  com- 
mon law,  would  seem  to  be  in  the  county  where  the  first  material  step 
in  the  crime  was  taken.     Mr.  Bishop  says: 

"In  reason,  and  according  to  the  better  authorities,  when  b  crime  is  really 
committed  a  part  in  one  county,  and  part  in  another,  the  tribunals  of  either 
may  properly  punish  it^  provided  that  what  is  done  in  the  eounty  which  lakes 
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the  jurisdiction  is  a  substantial  act  of  wrong,  and  not  merely  some  incidental 
thing.innocent  in  itself  alone."    1  Bisb.  Grim.  Law,  (7th  Ed.)  §  J 16. 

There  were  not  only  preparations  in  Martin  county  to  commit  the  spe- 
cific crime  finally  consummated  in  Orange,  but  there  was  an  overt  act, 
forming  a  material  part  of  the  crime  committed,  in  the  former  county, 
and  the  parties  would  be  indictable  at  common  law  in  that  county. 
^'Dynamiting  and  Extraterritorial  Crime,"  16  Crim.  Law  Mag.  155< 
The  acts  done  by  the  appellant  and  his  associates  were,  we  repeat,  part 
of  the  crime;  they  were  material;  and  they  were  substantial  wrongs;  so 
that  it  would  seem  that,  even  at  common  law,  jurisdiction  would  vest  in 
the  county  where  those  acts  were  committed.  We  are  not,  however,  to 
decide  this  case  upon  the  rules  of  the  common  law,  but  upon  the  pro- 
vision of  our  statute,  which  reads  thus: 

''Where  a  public  ofiFense  has  been  committed  partly  in  one  county  and 
partly  in  another,  or  the  acts  or  effects  constituting  or  requisite  to  the  con- 
summation of  the  offense  occur  in  two  or  more  counties,  the  jurisdiction  is 
in  either." 

The  case  before  us  comes  within  thia  statute;  for  the  purpose  to  kiU 
was  formed  in  Martin  county,  the  seizure  and  binding  of  the  deceased 
took  place  there,  the  plan  of  carrying  it  into  execution  was  there  resolved 
upon,  and  was  there  so  far  executed  as  to  deprive  the  deceased  of  his 
liberty,  and  bring  him  within  the  power  of  those  who  designed  to  slay 
him.  These  were  acts  of  a  criminsd  character,  constituting  a  part, of  the 
offense.  Not  only  were  they  acts  constituting  a  part  of  the  crime,  but 
they  were  also  acts  ^^ requisite  to  the  consummation  of  the  ofiense,"  for 
it  was  the  seizure  of  the  deceased,  and  the  power  obtained  over  him.vby 
that  seizure,  that  enabled  the  appellant  and  his  associates  to  conduct 
him  to  the  cave  in  Orange  county  and  there  kill  him.  If  it  had  Qot 
been  for  the  capture  in  Martin  county,  the  enemies  of  Bunch  could  not 
have  taken  him  to  the  place  where  he  met  his  death  at  their  hands,  and 
it  was  therefore  the  unlawful  seizure  that  enabled  them  to  consummate 
the  crime  of  murder,  according  to  the  plan  conceived  by  them.  The 
capture  in  Martin  county  was  as  material  to  the  consummation  of  th^ 
crime  as  almost  any  other  step  taken  by  the  criminals,  since  it  was  the 
act  which  made  it  possible  for  them  to  take  him  to  the  place  selected  for 
slaying  him.  It  was  the  act  which  put  him  in  their  power,  and  enabled 
them  to  take  him  from  the  county  where  he  lived  to  the  place  chosen, 
in  another  county,  and  there  take  his  life;  for,  if  the  capture  had  not 
been  effected,  the  felonious  purpose  must  have  been  consummated,  if  at 
all,  in  the  county  of  which  he  was  a  resident.  In  construing  and  sus- 
taining the  validity  of  a  statute  similar  to .  ours,  it  was  said  by  the 
supreme  court  of  Alabama  that  "if,  then,  we  consider  the  &tal  shooting 
of  the  deceased  as  the  commencement  merely  of  the  crime  of  murder 
charged  in  the  indictment,  and  that  the  death  of  the  injured  persop  was 
the  consummation  of  the  offense  in  Gleorgia,  the  statute  conferring  jurisr 
diction  on  the  circuit  court  of  Colbert  county,  the  alleged  venue  was 
valid,  and  not  obnoxious  to  legal  objections."  Green  v.  State,  mpra^  S0| 
here,  if  we  consider  the  seizure  and  binding  of  the  deceased  as  the  com- 
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mencemient  of  the  crime,  the  case  is  within  the  statute;' but  here  we 
have  the  further  element  that  the  criminal  assault  upon  the  person  of 
the  deceased  was  essential  to  the  consummation  of  the  crime  in  the  case 
in  Orange  county,  to  which  he  was  carried  a  captive  by  those  who  slew 
him* 

If  it  be  true  that  the  unlawful  seizure  of  the  deceased  in  Martin  county 
was  part  of  the'  crime,  then  the  constitutionality  of  the  statute  is  clear, 
for  there  is  no  substantial  diversity  of  opinion  aa  to  the  power  of  the  leg- 
islature to  provide  what  county  shaH.  have  jurisdiction  where  a  crime  is 
committed  in  two  counties,  part  bein^  committed  in  each  jurisdiction. 
There  is,  perhaps,  some  diversity  of  opinion  aa  to  whether  a  statu^  is 
constitutional  which  provides  for  the  punishment  of  a  crime  in  a  county 
where  no  material  part  of  the  crime  was  committed;  but,  even  upon  this 
question,  the  very  decided  weight  of  authority  is  that  the  legislature  may 
provide  for  the  punishment  of  the  crime  in  either  of  the  two  counties 
where  any  part  of  the  crime  is  committed.  'Rppins  v.  StcUe^  14  Ga.  422; 
Steerman  v.  StoUe,  10  Mo.  503;  State  v.  Pauley,  12  Wis.  537;  Com.  v. 
Parker,  2  Pick;  658;  Tyler  v.  People,  8- Mich.  320;  Own.  v.  Madocm,  101 
Mass.  1;  StWe  v.  Johnson,  38  Ark.  568^,  Green' v.  State,  eupra;  Hanks  v. 
State,  13  Tex.  App.  289;  Ham  v.  State,  4  Tex.  App.  645;  Ec parte  Rogers, 
10  Tex.  App.  655;  Adams  v.  Peopk,  1  N.  Y.  173. 

In  the  case  before  us  we  regard  the  assault  upon  the  deceased  in  Mar* 
tin  county  as  an  essential  part  of  the*  crime,  and  as  "an  act  requisite  to 
its  consummation,"  and  we  iio  not  doubt  that  the  legislature  had  power 
to  provide'  for  the  punishment  of  the  crime,  either  in  the  county  wh^e 
it  was  commenced  or  in  the  county  where  tiie  last  act  was  done.  This 
power  is  often  necessary  in  order  to  prevent  an  absolute  fitilure  of  justice ; 
nor  is  its  existence  doubtful,  for  it  has  ever  been  the  law,  illustrated  and 
declared  by  a  great  number  of  cases,  that  a  crime  committed  partly  in 
one  jurisdiction,  and  partly  in  another,  may  be  punished  in  either  juris- 
diction. 1  Hale,  P.  C.  430,  431,  615-617;  R^na  v.  Midiad,  9  Car.  & 
P.  356;  People  v.  Adams,  3  Denio,  207;  Bvlwer's  Case,  7  Coke,  26,  86; 
King  v.  Burdett,  4  Barn.  &  Aid.  176;  Oom.  v.  Andrews,  2  Mass.  14;  Qwk 
V.  Holder,  9  Gray,  7;  Simmons  v.  Cbm.,  6  Bin.  619;  Simpson  v.  State,  4 
Humph.  461.  We  have  had  for  many  years  a  statute  founded  upon 
this  principle,  and  its  validity  was  sustoined  in  Beal  v.  State,  16  Ind. 
378.  In  a  still  more  emphatic  way  is  this  principle  recognized  in  Kiser 
V.  Woods,  60  Ind.  638,  where  it  was  held  that,  although  the  felonious 
intent,  constituting,  as  is  well  known,  an  essential  element  of  the  crime 
of  larceny,  was  fully  formed  in  Ohio,  yet,  as  it  was  not  consummated 
by  a  taking  until  the  property  and  the  thief  came  into  this  state,  the 
crime  might  be  punished  here.  The  decided  cases  fully  support  this 
doctrine.     State  v.  Underwood,  49  Me.  ISV,  State  v.  BartM,  11  Vt.  650. 

There  is,  as  we  understand  the  authorities,  no  real  conflict  of  opinion 
as  to  the  power  of  the  l^islatttre  to  provide  for  the  punishment  of  a  crime 
partly  committed  in  one  jurisdiction,  and  partly  in  another,  in  either  ju- 
risdiction; but  there  is  a  sharp  conflict  as  to  whether  death  can  be  said 
to  be  a  part  of  the  crime  of  murder;  many  of  the  authorities  maintain- 
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ing  that  death  is.merdy  ^he  consequence  of  the  crime;-  njany  of  the  au- 
thorities, on  the  other  baud  maintaining,  ^th  much  reason^  that  death 
is  a  part  of  the  crime,  for,  unless  it  results  within  a  y^r  and  a  day,  the 
offense  cannot, be  n^urder.,  "Jurisdiction  in  Guiteau's  Case,"  2  Crim. 
Law  Mag.  804.  But  we  have  here  no  reason  to  ^nter  upon  this  contested 
ground,  as  the  acts  committed  in  Martin  county  were  sjibstantive  crimi^ 
nal  wrongs,  forming  essential  parts  of  the  crime.   .  . 

Fdpnious  pui^pose  or  intent,  is  sddora  established  by  direct  evidence, 
but  in  the  very  great  majority  of  cases  is  inferred  from  circumstances. 
Padflfett  v.-iSate,  103  Ind.  550;  S..G.  SN.  E.  Rep.  377.  Circumstantial 
evidence  is  mainly  relied  on  to  prove  this  essential  element  in  the  crime 
of  murder,  but  the  character  of  the  evidence  is  never  deemed  to.  impair 
or  impeach  the  validity  of  the  proof.  It  is  likewise  true  of  the  element 
of  conspiracy,  which  is  pot  unfrequently  a  constituent  element  of  mur- 
der, that  it  is  not  usually  proved  by  direct  evidence,  but  is  .inferred  from 
drcumstancea.     Dr.  Wharton  says: 

''The  actaal  fact  of  coBspiring  may  be  inferred,  as  has  been^said,  from  eir- 
eumstandes,  and  the  concurring  conduct  of  the  defendants  need  not  be  di* 
rectly  proved."  "Any  joint  action,  pn  a  material  point,  or  a  colloc?ition  of  in- 
dependent but  eo-operating  acts,  by  persons  closely  associated  wit.h  eacli  other, 
is  held  sufficient  to  enable  the  jury  to  infer  concurrence  of  sentiment.**  2 
Whart.  Crim.  Law.  (9th  Ed.)  §  1898;  Whart.  Crim.  Ev.  §  698;  2  Bish.  Crim. 
Proc.  g  227. 

The  circumstances  developed  by  the  evidence  satisfactorily  prove,  that 
the  conspiracy  which  bound  the  defendants  together,  as  well  as  the  pur- 
pose to  kill,  which  constituted  the  bond,  of  union  between  them,  was 
formed  in  the  county  of  Martin;  and  these  were  undeniably  parts,  and 
very  material  parts,  of  the  crime  which  was  consummated  in  the  adjoin- 
ing county.  Suppose  that  two  of  the  persons  who  assisted  in  the  seizure 
of  Bunch  had  not  crossed  the  line  dividing  the  two  counties,  is  it  not 
perfectly  dear,  upon  principle  and  authority,  that  they  would  neverthe- 
less have  been  guilty  of  murder?  This  conclusion  cannot  be  successfully 
controverted;  and  yet  it  can  only  be  true  on  the  theory  that  part  of  the 
crime  was  committed  in  Martin  county,  for,  unless  this  be  so,  it  is  clear 
that  it  could  not  be  justly  said  that  they  participated  in  the  crime.  If 
what  took  place  in  Martin  county  was  no  part  of  the  crime,  those  who 
did  no  more  than  conspire  with  the  persons  who  fired  the  fatal  shots, 
and  assist  in  placing  deceased  in  their  power,  could  not  be  guilty;  but 
if  those  acts  did  constitute  part  of  the  crime,  they  are  guilty,  and  the 
crime  had  its  origin  in  Martin  county,  where  the  first  steps  towards  the 
accomplishment  of  the  common  purpose  was  taken.  Our  deliberate 
conclusion  is.  that  the  acts  done  in  Martin  county  did  constitute  part  of 
the  crime,  and  that  the  court  of  that  county  had  jurisdiction. 

It  is,  perhaps,  true  that  there  is  little  direct  testimony  that  the 
purpose  to  kill  was  formed  in  Martin  county,  or  that  the  plan  of  seizing 
the  deceased,  and  conveying  him  to  the  cave  in  Orange  county,  was 
there  agre^  upon;  but  the  circumstances  so  strongly  and  directly  point 
to  this  condusion  as  to  free  the  minds  of  all  impartial  m^i  who  give  it 


Digitized  by 


Google 


280  K0BTHEA8TERN  REPORTER.  [Ind. 

study  from  any  doubt  upon  this  point;  and  circumstantial  evidence,  as 
we  have  seen,  is  all  that  is  required.  The  evidence  supplied  by  the  cir- 
cumstances leads  to  no  other  reasonable  conclusion,  and  we  think  that 
there  was  abundant  support  for  the  verdict  of  the  jury  upon  this  point, 
and  consequently  ample  evidence  warranting  the  instructions  of  the  court. 
Few  cases  can  be  more  strongly  made  out  than  is  this  one;  for  the  evi- 
dence supplied  by  the  circumstances,  and  the  testimony  given  by  the 
witnesses,  all  unite  in  proving  that  the  purpose  to  kill  was  conceived  in 
Martin  county;  that  the  plan  was  there  agreed  upon,  and  there  partly 
executed  by  making  a  captive  of  the  deceased.  The  night  journey  across 
the  line  to  the  cave,  and  the  shooting  there,  were  but  steps  in  the  crime 
conceived  and  partly  carried  into  execution  in  Martin  county,  and  the 
court  of  that  county  committed  no  error  in  assuming  jurisdiction. 

What  we  have  said  disposes  of  all  questions  as  to  the  jurisdiction,  and 
as  to  the  instructions  of  the  court  upon  these  points,  and  they  need  not 
be  discussed  in  detail. 

It  is  true,  as  counsel  assert,  that  the  case  t^ainst  the  accused  depends, 
in  a  great  measure,  upon  the  testimony  of  John  Lynch,  as  a  donfessed 
accomplice  and  a  man  of  bad  character;  but  it  is  so  strongly  and  fully 
corroborated  upon  all  material  points  that  we  cannot  hold  that  the  jury 
did  wrong  in  giving  it  credit.  A  conviction  will  be  sustained  upon  the 
testimony  of  an  accomplice  where  it  is  satisfactorily  corroborated,  and 
that  is  the  case  here. 

The  first  step  in  the  offense  of  murder  in  the  first  degree,  the  inter- 
mediate steps,  and  the  final  act  constitute  but  a  single  crime.  There 
are,  indeed,  few  crimes  that  are  not  made  up  of  many  elements,  or  in 
which  there  are  not  many  steps;  but,  no  matter  how  many  elements  or 
steps  there  are,  there  is  but  one  crime.  This  is  true  of  the  present  case. 
All  the  essential  elements  combined,  constitute  but  a  single  crime,  and, 
in  legal  contemplation,  that  crime  was  perpetrated  where  any  one  of  the 
substantive  and  material  parts  of  it  were  committed.  If  it  were  other- 
wise, a  man  in  Martin  county  might  deliberately  conceive  a  felonious 
purpose  to  commit  a  crime,  send  another  into  Marion  county  to  commit 
the  overt  act,  and  yet  go  free,  because  it  could  not  be  said  that  all  the 
elements  of  the  crime  were  present  in  either  county.  But  it  is  unneces- 
sary to  pursue  this  discussion;  for  it  is  clear,  upon  principle  and  author- 
ity, that  a  crime  is  committed  in  the  county  where  an  act  constituting 
an  essential  element  is  done.  Where  the  crime  is  composed  of  several 
elements,  and  a  material  one  exists  in  either  one  of  two  counties,  the 
courts  of  either  county  may,  under  our  statute,  rightfully  take  jurisdic- 
tion of  the  entire  crime. 

We  conclude,  therefore,  that  the  venue  was  well  laid  in  Martin  county, 
and  was  satisfactorily  proved.     Judgment  affirmed. 

NOTE. 

■  The  evidence,  fn  proof  of  a  conspiracy,  wiU  generally,  from  Che  nature  of  the  case, 
be  circumstantial.    The  Mussel  Slough  Case,  5  Fed.  Rep.  680. 

.1  The  declarations  of  one  of  two  persons  engaged  in  a  conspiracy  to  defraud  another  are 
admissible  against  both  of  the  conspirators ;  and  this  is  true,  although  there  is  nc  di- 
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rect  eyldence  proving  ibe  conspiracy,  provided  there  is  drcamstantlal  evidence  tending 
to  prove  it.    Riehl  v.  Evansville  Foundry  Ass'n,  (Ind.)  8  N.  B.  Eep.  633. 

On  trial /or  burglary,  evidence  that  the  defendant  came  into  the  store  of  witness  on 
the  morning  following  the  night  when  the  btuglary  was  alleged  to  have  been  com- 
mitted, and  endeavored  to  sell  articles  similar  to  those  claimed  to  have  been  stolen, 
and  that  while  defendant  was  so  endeavorine  to  sell  such  articles  the  witness  looked 
out  and  saw  the  co-defendant  standing  outside,  is  not  in  itself  sufficient  to  establish  a 
conspiracy  between  such  defendants ;  nor  is  it  proper  testimony  to  go  to  the  jury  as 
tending  to  establish  such  fact;  nor  is  further  evidence  of  the  fact  that  many  days  after 
the  alleged  burglary  the  defendants  were  seen  conversing  together,  evidence  of  such 
conspiraqy.    People  v.  Stevens,  (Cal.)  8  Pac.  Rep.  712. 


(106  Ind.  539) 

Barnaby  V.  Statb. 

(Bvpreme  Court  of  Indiana.    May  25, 1886.) 

1.  CRDfmAi.  Law  — Beli  of  Exceptions— Po web  of  Court  to  Extend  Time 

FOB  FnilNG. 

The  power  of  a  court  to  extend  the  time  to  flle  a  bill  of  exceptions,  in  a 
CTiminalcause,  is  not  exhausted  until  Judgment  is  rendered,  and  the  time  that 
may  be  given  is  only  limited  to  60  days  thereafter. 

8L  GaHING— EbBFIKO  and  PSBlriTTINO  HOUSB  TO  BE  USBD  FOB. 

Evidence  examined,  and  held  not  sufficient  to  sustain  the  Tordict;  there  be- 
ing an  entire  failure  of  proof  on  a  material  point. 

Appeal  from  dark  circuit  court. 
Howard,  Read  &  Stannardj  for  appellant. 
The  AUomey  General,  for  tiie  State. 

NiBLAGE,  J.  This  was  a  prosecution  based  upon  an  indictment  against 
Henry  S.  Barnaby,  Samuel  Tilley,  and  Nicholas  Wayne.  The  indict- 
ment was  in  two  counts.  The  first  count  charged  the  defendants  with 
keeping  a  gaming-house^  and  the  second  with  knowingly  permitting  their 
house  to  be  used  for  gaming.  Tilley  entered  a  plea  of  guilty,  and  had 
a  fine  assessed  against  him,  and  noUe  prosequi  was  entered  as  to  Wayne. 
On  the  nineteenth  day  of  June,  1885,  a  jury  was  impaneled  to  try  Bar-, 
naby,  and  on  the  same  day  returned  a  verdict  finding  him  guilty  as 
charged,  and  assessing  against  him  a  fine  of  $100.  On  the  tenth  day 
of  July,  1885,  which  was  during  the  term  at  which  the  verdict  had  been 
returned,  Barnaby  entered  a  motion  for  a  new  trial,  and  the  cause  was 
continued  until  the  ensuing  October  term,  during  which,  that  is  to  say, » 
on  the  seventh  day  of  November,  1885,  the  motion  for  a  new  trial  was 
overruled,  and  60  days'  time  was  given  within  which  to  prepare  a,nd  file 
a  bill  of  exceptions,  and  the  cause  was  again  continued.  No  bill  of  ex- 
ceptions was,  however,  filed  within  the  time  thus  allowed.  Afterwards j 
on  the  fourth  day  of  January,  1886,  which  was  during  the  regular 
January  term  of  that  year,  the  circuit  court  rendered  judgment  against 
Barnaby  upon  the  verdict,  which  had  been  returned  as  above  stated,  and 
granted  him  80  days  within  which  to  prepare  and  file  a  bill  of  except 
tions.  On  the  first  day  of  February,  1886,  a  bill  of  exceptions  was 
filed,  and  it  has  been  certified  to  as  a  part  of  the  record  in  this  cause. 

Upon  these  facts  counsel  for  the  state  make  the  point  that  when  the 
circuit  court,  on  the  seventh  day  of  November,  1885,  granted  an  exten- 
sion of  60  days'  time  within  which  a  bill  of  exceptions  might  be  pre-. 
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pared  and  presented,  its  power  to  extend  time  for  such  a  purpose  was 
exhausted,  and  that,  as  the  bill  of  exceptions  certified  to  us  as  above 
was  neither  presented  nor  filed  within  the  60  da}'s  then  allowed,  it  did 
not  become,  and  consequently  is  not  now,  a. part  of  the  record,  as  it 
purports  to  be;  that  for  the  reason  stated  the  order  of  January  4,  1886, 
granting  30  days'  additional  time  within  which  to  prepare  and  present  a 
bill  of  exceptions  was  inoperative  and  void  for  any  practical  purpose. 

Section  1847,  Rev.  St.  1881,  bearing  upon  the  question  involved,  is 
as  follows  : 

"All  bills  of  exceptions,  in  a  criminal  prosecution,  must  be  made  out  and 
presented  to  the  judge  at  the  time  of  the  trial,  or  within  such  time  thereafter 
as  the  judge  may  allow,  not  exceeding  sixty  days  from  the  time  judgment 
is  rendered;  and  they  must  be  signed  by  the  judge  and  filed  by  the  clerlL.  The 
exceptions  must  be  taken  at  the  time  of  the  trial/' 

Section  120  of  the  Criminal  C!ode  of  1852,  (Rev.  St.  1876,  p.  405,)  con- 
tained  substantially  the  same  provisions,  except  that  the  time  for  filing 
a  bill  of  exceptions  could  not  be  extended  beyond  the  term  at  which  the 
trial  occurred.  In  construing  that  section  this  court  held,  in  the  case 
of  Jenks  v.  State,  39  Ind.  1,  that  the  proceedings  in  a  criminal  cause  are 
in  fieri  until  the  judgment  is  rendered,  and  that  the  word  'Hrial,"  as  used 
in  that  section,  included  all  the  steps  taken  in  the  cause  from  its  sub- 
mission to  the  court  or  jury  to  the  rendition  of  the  judgment.  In  placing 
a  construction  upon  section  1847,  above  set  out,  this  court,  in  the  case 
of  Bruce  v.  State,  87  Ind.  450,  adopted  and  adhered  to  the  meaning  at- 
tached to  the  Word  "trial''  by  the  case  of  Jenh  v.  State,  as  above;  and 
further  held  that  while  exceptions,  to  be  available,  must  be  taken  at  the 
time  the  decision  complained  of  was  made,  the  exceptions  thus  taken 
will  become  a  part  of  the  record  by  being  incorporated  iiito  a  bill  or  bills 
of  exceptions,  signed  by  the  judge,  and  filed  by  the  clerk,  at  or  before 
the  time  of  the  rendition  of  the  judgment,  or  within  such 'time  thereafter 
as  the  court  may  allow,  not  exceeding  60  days.  As  an  inference  from 
and  sequel  to  thfe  statutory  tjonstructions  given  in  the  two  cases  noted  as 
above,  we  think  it  results  that  the  power  of  a  nisi  prius  court  to  extend 
the  time  of  making  out  and  presenting  a  bill  of  exceptions,  in  a  criminal 
'cause,  is  not  exhausted  until  the  judgment  is  rendered,  and  the  parties 
have,  in  legal  contemplation,  passed  out  of  court.  It  follows  that  the 
bill  of  exceptions  filed  in  this  case  is  properly  in  the  record. 

The  cases  of  Bohinson  v.  Johnaon,  61  Ind.  535,  and  of  Davidson  v.  State, 
62  Ind.  276,  and  perhaps  others,  from  which  a  different  inference  may 
have  been  drawn,  were  civil  causes,  and  rest  upon  sections  of  statutes 
differing  in  their  phraseology  from  the  section  set  out  in  this  opinion. 
Calvert  Y.State,91  Ind  A7S]  Hunter  v.  StaJte,  101  Ind.  ^06;  Hunter  v.  State, 
102  Ind.  428;  S,  C.  1  N.  E.  Rep.  361. 

On  behalf  of  Barnaby,  the  appellant  here,  it  is  claimed  that  the  ver- 
dict was  not  sustained  by  suflScient  evidence.  One  Ross  testified  that 
he  wds  acquainted  with  Barnaby,  who  was  then,  and  for  the  preceding 
two  years  had  been,  engaged  in  running  a  saloon  on  Spring  street,  be- 
tween Front  and  Market  streets,  in  tiie  city  of  Jefferson ville,  in  the  county 
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of  dark,  in  this  ataie^  in  the  lower  stoiy  of  a  fhree-story  brick  buflding, 
sitnate  about  tiie  middle  of  the  square;  that  he  (witness)  was' present  in 
the  room  over  Barnaby'9.  isaloon  when  a  game  of  faro  was  being  played; 
that  a  man  by,  the  nar^e  of  Tilley  was  ruiming  the  game,  and  seemed  to 
be  in  control  of  the  room;  that  there  were  two  ways  of  getting  into  the 
room  in  which  the  game  was  played,  one  being  by  a  side  stairway  going 
to  the  upper  part  of  the  building  from  Spring  street,  without  entering 
the  saloon,  and  the  other  through  a  door  going  from  the  saloon  into  this 
side  entrance;  that  witness  saw  this  gaming  going  on  twice  within  a  then 
preceding  two  years,  but  did  not  see  Bamaby  either  time  in  the  room, 
or  in  his  saloon,  the  bar-keeper  each  tune  having  charge  of  the  latter  place; 
that  witness  never  saw  anything  to  indicate  that  Bamaby  had  any  knowl- 
edge of  the  gaming  in  question,  or  that  he  had  any  control  of  the  49econd 
story  of  the  building.  One  Hutchings,  also  called  as  a  witness,  stated 
that  he  was  at  one  time  barrkeeper  for  Bamaby,  and  did  not  know  of 
any  gaming  being  carried  on  in  the  room  over  the  saloon,  and  did  not 
believe  that  any  was  while  he  was  about  the  building;  that  he  never  knew 
of  Bamaby  being  in  control  of  any  part  of  the  building  except  the  lower 
story.  One  Davem,  also  testifying  as  a  witness,  said  he  was  in  the  room 
over  Bamaby's  saloon  at  the  time  when  gaming  was  going  on;  that  he 
saw  certain  persons  there,  naming  them,  but  Barnaby  waa  neither  there 
nor  at  his  saloon  at  the  time;  that  he  (witness)  went  up-stairs  from  the 
saloon  entrance,  and  knew  of  others  going  up  the  same  way  when  Bar- 
naby was  in  the  saloon;  that  Tilley  was  at  the  time  mnning  the  game; 
that  Barnaby  had  previously  lived  in  the  upper  part  of  the  building  with 
his  &mily.     And  this  was  all  the  evidence  given  in  the  cause. 

Whatever  the  tmth  of  the  matter  may  have  been,  this  evidence  pal- 
pably failed  to  show  that  the  appellant,  had  any  interest  in  or  control 
over  the  room  in  which  the  gaming  testified  to  took  place,  or  that  he 
had  any  knowledge  of  the  manner  in  which  it  was  being  used  at  the  times 
the  games  were  played.  His  having  once  lived  in  the  upper  part  of  the 
building  carried  no  presumption  against  him  after  he  ceased  to  occupy 
that  part  of  it.  This  was  a  failure  of  proof  in  ,an  essential  respect,  and 
brings  the  case  within  the  principle  recognized  by  the  case  of  Padgett  ▼. 
StaUj  68  Indv46.  The  circuit  court  consequently  ared  in  overruling 
the  appellant's  motion  for  a  new  trial. 

The  judgment  ia  xeveised,  and  Uie  cause  remanded  ifoi  further  pro- ' 


007  Ind.  288) 

National  Benefit  Asb'n  v.  Grauman.' 
(Suprems  Court  of  Bidiana,    May  24»  1886.) 

L  Lsn  iNtUBAKCB— COMFLAINT  AGAIKST  BbNEVIT  ASSOCIATION— AvSRHXSTr  OV 

KoTiCR,  Ajdbd  bt  OrmpR  Aysrmbnts. 

Where  an  attempt  is  made  to  aver  notice  and  proof  of  death  at  required  by 
a  certificate  in  a  benefit  aisboiation,  it  may  be  aldbd  by  an  aveirment  that  the 
association  is  in  default  for  not  paying  the  benefit  aocording  to  the  terms  et 
the  certificate. 

%  Beh—rlng  dMiM. 
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S.  Samb— Bbksfit  Association —CoKDinoH  AOAmsT  Dbath  from  Disbasb— 

lilABlLITT  WHBBB  DiSBASB  AND  DbATH  BOTH  RbSULT  VBOH  BODILT  InJUBT. 

Where  a  certificate  in  a  benefi^t  asBociation  provides  that  there  shall  be  no 
liability  in  case  of  death  from  disease,  the  fact  that  apoplexy  intervenes  will 
not  reheve  the  association  if  death  is  cause  by  bodily  injury^ 
8.  Samb— Warbantiks— BuBDEN  ON  Defendant  to  Pbovb,  Untrue. 

The  burden  of  proving  warranties  in  a  certificate  of  a  benefit  asaociatioii 
untrue  is  upon  the  association. 

Appeal  from  Marion  superior  court. 
Shqpard  &  Martindale^  for  appellant. 
HfSO,  (k  Larnb,  for  appellee. 

Mitchbll,  J.  This  action  was  brought  by  Minnie  Grauman  on  a  cer- 
tificate of  membership  issued  by  the  National  Benefit  Association  of  In- 
dianapolis to  Isadore  Grauman.  It  was  stipulated  in  the  certificate  that 
the  sum  represented  thereby  should  not  exceed  $5,000,  which  sum  was 
to  be  paid  to  Minnie  Grauman  within  60  days  after  the  receipt  of  satis- 
factory proofs  that  Isadore  Grauman  had  sustained,  during  the  continu- 
ance of  his  membership,  bodily  injuries,  efiFected  through  external,  vio- 
lent, and  accidental  means,  which  had  occasioned  his  death  within  six 
months  from  the  happening  of  such  injuries.  To  each  of  the  two  para- 
graphs of  the  complaint  a  separate  demurrer  was  overruled.  This  ruling 
was  assailed  on  two  grounds. 

It  is  said  the  complaint  is  insufficient  because  it  is  not  averred  in  ei- 
ther paragraph  that  satisfactory  proof  of  the  death  of  Isadore  Grauman 
was  flimished  60  days  before  bringing  the  suit.  It  is  averred  in  each 
paragraph  of  the  complaint,  substantially,  that  on  the  twenty-eighth  day 
of  April,  1882,  upon  a  blank  furnished  by  the  association  for  that  pur- 
pose, notice  in  writing  was  furnished  of  the  injury  and  death,  and  that 
thereafter,  at  the  request  of  the  association,  other  proofs  and  notice  were 
furnished,  which  were  to  be  and  were  substituted  in  place  of  the  notice 
and  proof  originally  forwarded.  Coupled  with  the  further  averment, 
which  follows,  to  the  efifect  that  the  defendant  has  whqlly  failed  and  still 
fails  and  refuses  to  comply  with  the  terms  and  conditions  of  the  certifi- 
cate on  its  part,  by  refusing  to  pay,  the  averment  is  sufficient.  It  should 
have  been  averred  explicitly  that  notice  and  proof  had  been  made  60  days 
before  the  commencement  of  the  suit,  or  that  the  plaintiff  had  perfori):led 
all'  the  conditions  on  her  part  t6  be  performed.  An  attempt  was,.'J!iow- 
ever,  made  to  aver  notice  and  proof  according  to  the  requirementsbrtiie 
contract,  following  which  it  is  chargeki  that  the  defendant  was  then  in 
default  for  not  having  paid  according  to  the  conditions  of  the  certificate. 
As  the  defendant  isoiQd  not  have  been  in  defalilt,  in  the  absence  of  such 
proof  as  the  contract  stipulated  for,. the  infei^ence  necessarily  arises  that 
the  proof  furnished  was  such  as  the  certificate  required. 

The  other  objection  urged  against  the  eomplaint  is  that^it  &ils  to  avto 

t^t  the  death  of  Isadore  Grauman  did  not  result  f)rOm  di^i^e.     It  was 

stipulated  in  one  o^  the  printed  conditions  annexed  to  jtb^  certificate  of 

'membership  thnt  tiie  b^iefits  of  the  certificate  should  not  extend' |to  any 

case  in  which  there  were  no  symptoms  or  visible  sign 'of  bddily  hurt. 
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nor  to  any  case  in  which  death  or  disability  should  occur  in  consequence 
of  disease.  We  agreed  that,  in  order  to  recover,  death  must  have  oc- 
curred within  the  limits  of  the  risk  assumed  by  the  contract.  The  con- 
dition above  mentioned  limited  the  risk  to 'a  case  of  death  proximately 
caused  by  physical  injuries  of  which  there  should  be  some  visible,  ex- 
ternal sign.  It  excluded  liability  in  case  death  resulted  from  disease  or 
bodily  infirmity.  The  complaint,  however,  made  a  case  within  the  rule 
above  stated.  It  is  averred  in  both  paragraphs  that  the  assured  sus- 
tained certain  bodily  injuries  which  were  occasioned  by  two  separate, 
falls,  the  efiect  and  results  of  which  are  minutely  described.  The  in- 
juries were  in  part  external  and  visible.  They  resulted  in  apoplexy  and 
death.  The  averments  leave  no  room  to  doubt  that  death  resulted  from 
bodily  injury,  and  not  in  consequence  of  disease.  The  fall  and  injury 
upon  the  head  may  have  resulted  in  apoplexy.  That  the  injury  re- 
sulting from  the  fall  produced  a  condition  aptly  designated  by  that  name 
did  not  render  it  any  less  the  cause  of  death.  Terre  Haute,  etc^  J2.  Co. 
V.  Buck  J  96  Ind.  346.  Conceding  all  that  is  said  in  respect  to  the  ne- 
cessity of  showing,  as  a  condition  precedent  to  a  right  of  recovery,  that 
death  was  not  the  result  of  disease,  we  are  nevertheless  constrained  to 
hold,  since  the  particular  facts  are  averred  which  show  the  physical  in- 
juries sustained  by  the  assured,  and  that  death  resulted  therefrom,  that 
the  idea  is  thereby  effectually  excluded  that  death  could  have  resulted 
in  consequence  of  disease.  The  demurrer  to  the  complaint  was  properly 
overruled. 

In  the  certificate  of  membership  it  was  stipulated,  in  effect,  that  any 
statements  made  by  the  assured  in  his  written  application  were  to  be  con- 
sidered as  warranties  that  such  statements  were  in  all  respects  true.  The 
court  instructed  the  jury  that  the  burden  of  proving  any  of  the  statements 
or  warranties,  thus  made,  untrue,  was  on  the  defendant.  For  the  ap- 
pellaAt  it  is  aigued  that  in  so  instructing  the  jury  the  court  erred. .    In 

the  recent  case  of  Norihwestera  Mut.y  etc.^  Oo,  v.  Haadetty  105  Ind. , 

S.  C.  4  N.  E.  Bep.  582,  we  had  occasion  to  considei  the  question  thus, 
made.  Following  the  decision  in  the  case  oiJohn  Hmcocky  etc.,  Oo,  v. 
Daly^  65  Ind.  6,  and  the  other  authorities  cited,  our  conclusion  was  that 
the  burden  of  proof  in  like  cases  was,  as  the  court  instructed,  on  the  de- 
fendant. 

The  appellant  also  complains  that  the  court  erred  in  refusing  to  give 
an  instruction  asked  on  its  behalf.  Upon  consideration  of  the  instruc- 
tion refused,  and  an  examination  of  the  concise  and  carefully  prepared 
instructions  given  by  the  court  of  its  own  motion,  it  appears  that  there 
is  nothing  material  to  the  case  embraced  in  that  reftised  which  was  not 
adequately  covered  by  those  given.  There  was  therefore  no  error  in  the 
refusal  of  the  court  to  give  the  instruction  referred  to. 

Finally  it  is  argued  at  much  length,  and  with  some  plausibility,  that 
the  motion  for  a  new  trial  should  have  been  sustained  because  the  ver- 
dict was  not  sustained  by  sufficient  evidence.  Whatever  view  may  be 
entertained  as  to  the  weight  or  preponderance  of  the  evidence,  it  is  not, 
as,  indeed,  it  could  not  well  be,  denied  thkt  there  is  some  evidence  which 
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strongly  tends  to  sustain  the  verdict.     This  being  the  case,  the  conclu- 
sion reached  by  the  court  and  jury  at  the  trial  cannot  be  disturbed  here. 
The  judgment  is  afl&rmed,  with  costs. 


a06  Ind.  500) 

Leary  v.  Morak. 
(Supreme  Court  of  Indiana.    June  1. 1886*) 

1.  Tbovbr  awd  Conversion— PLEADiKa—AN8WEtt—ARQ0>iB!rrATiTiB  Denial— 
Db.uurrbr.  -  ■  •    4 

An  answer  to  a  complaint  for  conversion  alleging  that  the  taking  was  with 
plaint!£E'8  consent,  and  in  accordance  with  an  agreement  therein  stated, 
amounts  merely  to  an  argumentative  denial;  but  if  otherwise  good,  it  is  not 
error  to  overrule  a  demurrer  to  it  on  that  ground. 

8.  Appeait— Weight  of  Evidence. 

The  supreme  court  will  not  revene  a  judgment  on  the  weight  of  the  evi- 
dence, especially  where  it  appears  that  the  merits  of  the  cause  have  been 
fairly  tried  and  determined,  in  the  court  below. 

Appeal  from  Hendricks  circuit  court.  ' 

Hadley^  Hogaie  &  Blake^  for  appellant. 
Chan.  Foley t  for  appellee. 

ZoLLARS,  J.  Appellee  is  charged  in  the  complaint  with  having  con- 
verted to  his  own  use  40  bushels  of  appellant's  wheat,  of  the  value  of 
$50.  Appellant  has  assigned  as  error  the  overruling  of  his  demurrer  to 
appellee's  answer. 

The  following  facts,  substantially,  are  set  up  in  the  first  paragraph  of 
the  answer:  The  wheat  mentioned  in  the  complaint  was  a  part  of  a  crop 
raised  on  appellee's  farm  by  a  cropper,  who  was  to  have  the  whole  crop 
threshed  at  his  own  expense,  and  deliver  to  appelloe  at  the  machine  one- 
half  of  the  amount  in  the  busheL  After  the  wheat  had  been  harvested 
and  ricked,  appellant  bought  the  cropper's  interest  therein  at  sheriff's 
sale.  After  buying  this  interest  he  stated  to  appellee  that  he  could  not 
have  the  wheat  threshed,  and  it  was  agreed  that  appellee  should  have  it 
done,  and  that  appellant  would  promptly  reimburse  him  for  all  outlay 
in  paying  hands,  and  promptly  pay  him  for  the  boarding  of  hcmds, 
threshers,  and  horses,  and  for  his  own  labor.  Pursuant  to  that  agree- 
ment, appellee  had  the  wheat  threshed,  and,  upon  the  terms  of  the 
agreement,  thereby  became  entitled  to  receive  from  appellant  $32.75. 
Following  these  averments  are  the  following: 

"That  after  said  wheat  was  threshed,  and  pursuant  to  an  offer  of  the 
plaintiff  therefor,  the  defendant  took  seventeen  sacks  of  the  plaintiff's  half 
of  said  wheat  in  payment  and  satisfaction  of  his  bill  of  charg^8  for  his  said 
outlay  for  said  hire  of  said  handstand  for  said  board  of  said  b^nds  and 
horses,  and  for  said  services  ot  two  days  of  the  defendant,  which  seventeen 
sacks  of  wheat  constituted  the  identical  wheat  mentioned  in  the  complaint." 

If  the  facts  thus  set  up  are  true,  and  that  they  ^re  true  is  admitted  ty 
the  demurrer,  it  is  clear  that  appdlee  is  hot  guilty  of  having  converted 
the  wheat,  as  charged  in  the  complaint.  The  averments  are  not  as  spe- 
<?ific,  in  some  particulars,  as  they  might  be;  but  they  sufficiently  show' 
the  rights  of  the  parties,  their  agreement  in  relation  to  the  whea^^  and' 
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that  in  pursuance  of  that  agreement,  and  in  payment  of  the  amount  due 
to  appellee  fox  the  threshing,  it  was  agreed  lliat  he  should  take  the  17 
sacks  of  wheat,  and  that  the  amount  so  taken  was  the  same  wheat  men* 
tioned  in  the  complaint.  These  same  facts,  we  think,  might  hare  been 
proven  under  a  general  denial.  In  order  to  make  his  case  as  alleged  in 
the  complaint,  appellant  was  under  the  necessity  of  proving  that  the 
wheat  was  not  only  taken  by  appellee,  but  so  wrongfully  tcdsien  as  to 
amount  to  a  conversion.  Under  a  general  denial,  the  defendant  may  in- 
troduce any  and  all  proof  that  will  meet  and  overthrow  what  the  plain- 
tiff is  bound  to  prove  in  order  to  recover.  To  show  that  the  taking  was 
not  wrongful,  and  that  appellee  was  not,  therefore,  guilty  of  a  conversion, 
he  might  have  proven,  under  a  general  denial,  that  the  taking  was  with 
appellant's  consent,  and  in  pursuance  of  an  agreement  as  set  up  in  the 
answer.  Searcy  v.  State,  93  Ind.  556.  The  paragraph  of  the  answer  un- 
der examination  amounts  to  an  ai^umentative  denial,  but  it  is  not  for 
that  reaaon  insufficient  to  withstand  the  demurrer.  Loeb  v.  TFm,  64  Ind. 
285:  CUxvaer  v.  Jarm,  100  Ind.  126;  Dkhwii  v.  £am6er«,98  Ind.  487. 
What  we  have  said  in  relation  to  the  first  paragraph  Applies  with  equal 
force  to  the  second  paragraph  of  the  answer.  In  our  judgment,  the  court 
below  properly  overruled  the  demurrer  to  each  paragraph  of  the  answer. 

The  evidence  is  not  very  full  nor  very  satis&ctory,  but  it  tends  to  es- 
tabHsh  the  facts  set  up  iri  the  answer,  and  to  sustain  the  finding  and 
judgment  of  Ae  trial  court.  We  cannot,  therefore,  reverse  the  judgment 
upon  the  weight  of  the  evid^ioe.  That  appellee  was  to  have  the  thresh- 
ing done,  and  that  appellant  was  to  pay  him  therefor,  is  not  disputed. 
The  only  dispute  is  as  to  the  right  of  appellee  to  take  the  wheat  in  pay- 
ment. Ttie  evidence  tends  to  show  that  he  had  such  right,  and  that, 
therefore,  the  taking  was  not  wrong^l,  and  that  he  was  not  guilty  of  a 
conversion  of  the  wheat.  This  court  is  commanded  by  the  statute  not 
to  reverse  a  judgment  where  it  shall  appear  that  the  merits  of  the  cause 
have'  been  fiairly  tried  and  determined  in  the  court  below.  .  Rev.  St.  1881, 
§  658.  This  is  peculiarly  a  case  where  that  rale  of  the  statute  should 
be  applied. 

Judgment  affirmed,  with  costs* 


(106  Ind.  495)  ...» 

Beach  V.  Zimmerman  and  others; 
{Supreme  CovH  of  Indiana.    May  25, 1886.) 

PROrCIPAX.  AKD  SUBBTT— EZTSKBIQIf   OF    TZMS-rWHBN    SUBKTT  WIZiIi   BE  Hb- 

LEASED. 

An  extension  of  time  to  a  principal,  in  order  to  release  the  surety,  must  be 
for  a  definite  time,  and  not  a  mere  forbearance  tto  aue>  for  an  indeiinite  time,; 
however  long.  Evidence  examined,  and  held  sufficient  to  warrant  the  Joiy  in 
finding  an  dxtensioii  for  a  definite  time. 

Appeal  fipom  Porter  circmt  court.  -  , 

Paid  A  Humphrieai  Ktmedy  &  Kennedy,  9nd  Wm.  Heeveiy.tot  apge^ 

4^J>»  Thm^^nd  W»  /•,Z)ar«dJ|  .for appellees. .  .  «.  .. 
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HowK,  C.  J.     This  was  a  suit  by  the  appdlant,  Beach,  against  the 
appellees,  Zimmerman  and  Welch,  and  the  administrator  gf  the  estate  of 
John  C.  Balli  deceased,  upon  a  promissory  note  of  which  the  following 
is  a  copy: 
"$650.  Valparaiso,  Ind.,  July  24, 1879. 

"One  year  after  date,  we  promise  to  pay  Harmon  Beach,  or  order,  six  hun- 
dred and  fifty  dollars,  with  interest  at  the  rate  of  eight  per  cent,  per  annum, 
without  relief  from  valuation  laws.    Value  received. 

[Signed]  "John  C.  Ball. 

**£.  Zimmerman. 
"Stephen  Welch.** 

In  his  complaint,  appellant  alleged  that  the  interest  on  such  note  was 
paid  to  April  16, 1881,  and  that  the  interest  since  accrued  and  the  prin* 
cipal  of  the  note  were  due  and  unpaid;  that  since  the  execution  of  such 
note  said  John  C.  Ball  had  died  wholly  insolvent;  and  that  there  was  no 
administration  of  such  decedent's  estate.     Wherefore,  etc. 

Appellees,  Zimmerman  and  Welch,  answered  jointly  in  four  special  or 
affirmative  paragraphs,  in  substance  as  follows:  (1)  Admitting  the  ex- 
ecution of  the  note  in  suit,  they  said  that  since  its  execution,  and  prior 
to  the  death  of  John  0.  Ball,  such  note  had  been  paid  in  full  to  appel- 
lant, Beach,  by  Ball,  the  principal  therein.  (2)  Admitting  the  execu- 
tion of  the  note,  they  further  said  that  they  Were  sureties  only  in  such 
note  for  John  0.  Ball,  since  deceased,  all  of  which  was,  at  the  time  of 
the  execution  of  the  note,  well  known  to  appellant.  Beach;  that  on  or 
about  April  6,  1881,  and  without  the  knowledge  or  consent  of  appel- 
lees, the  appellant  made  and  entered  into  an  agreement  with  said  John 
0.  Ball  that,  in  consideration  that  Ball  would  pay  appellant  interest  on 
such  note  at  the  rate  of  10  per  cent,  from  April  6, 1881,  to  April  6, 1882, 
in  advance,  appellant  would  extend  the  payment  of  such  note  until  April 
6,  1882;  and  that  thereupon  said  John  G.  Ball,  in  pursuance  of  such 
agreement,  paid  appellant  the  interest  in  advance,  at  the  rate  of  10  per 
cent.,  for  one  year  on  such  note,  and  all  without  appellees'  knowledge 
or  consent.  (3)  Appellees  further  said  they  signed  the  note  in  suit  as 
sureties  for  John  G.  Ball,  since  deceased,  as  appellant  well  knew  at  the 
time  he  received  such  note;  that  afterwards,  on  or  about  April  6,  1881, 
and  after  the  maturity  of  the  note,  appellant  agreed  with  said  Ball,  in 
consideration  that  BaU  would  pay  appellant  the  interest  then  due  on  the 
note,  and  2  per  cent,  in  addition,  and  interest  thereon,  in  advance,  for 
one  year  then  next  ensuing  at  the  rate  of  10  per  cent,  per  annum  in  ad- 
vance, that  'appellant  would  extend  the  time  for  the  payment  of  such 
note  for  such  period  of  one  year  next  thereafter;  and  appellees  averred 
that,  for  that  purpose,  said  John  G.  Ball  paid  appellant  the  interest  then 
due  on  such  note,  and  the  further  sum  of  $65  in  addition  thereto;  and 
that  appellant  then  agreed  with  said  Ball  to  extend,  and  did  extend,  the 
time  for  payment  of  such  note  for  one  year  then  next  ensuing^  without 
appellees'  knowledge  or  consent.  (4)  And  appellees  said  they  signed 
the  note  in  suit  as  sureties  for  said  John  G.  BaU,  since  deceased,  as  ap- 
pellant well  knew  at  the  time  he  received  such  notd;  tliat  after  the  ma- 
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turity  of  snch  note,  to-wit,  on  or  about  April  6,  1881,  appellf^nt  agreed 
with  said  Ball,  in  consideration  that  Ball  would  pay  appellant  the  idter- 
est  then  due  on  the  note,  and  interest  thereon  in  the  ftiture  at  the  rate 
of  10  per  cent,  for  one  year  thence  next  ensuing,,  that  appellant  would 
extend  the  time  of  payment  of  such  note  for  such  period  of  one  year  next 
thereafter;  and  appellees  averred  that,  for  that  purpose,  said  Ball  paid 
appellant,  according  to  such  agreement,  the  interest  then  due  on  such 
note  at  the  rate  of  10  per  cent,  per  annum,  and  then  aud  there  pjromised 
and  agreed  to  pay  appellant  $65  as  interest  on  such  note  at  the  rate  of 
10  per  cent,  per  annum  for  the  next  ensuing  year;  and  appellant  then 
agreed  with  said  Ball  to  extend,  and  did  extend,  the  time  for  the  pay- 
ment of  such  note  for  such  period  of  one  year  then  next  ensuing;  and, 
that,  at  the  end  of  such  year,  said  Ball  paid  appellant,  in  pursuance  of 
such  agreement,  such  sum  of  $65  as  interest  on  such  note  for  such,  period 
of  one  year,  at  which  time  a  similar  agreement  was  made  and. entered 
into  between  appellant  and  said  Ball  to  extend  the  payment  of  such  note 
for  another  year,  which  agreement  was  abserved  by  such  parties, — all  of 
which  was  without  the  knowledge  or  consent  of  appellees. 

Appellant  replied  by  a  general  denial  of  appellees'  answer.  The  issues 
joined  were  tried  by  a  jury,  and  a  general  verdict  was  returned  for  ap- 
pellees, the  defendants  below.  With  their  general  verdict,  the  jury  also 
returned  into  court  their  special  findings  on  particular  questions  of  fact 
submitted  to  them  by  the  appellant  under  the  direction  of  the  court,  in 
substance  as  follows: 

*Ul)  Did  Mr.  Beach,  after  the  note  was  due,  ever  agree  with  Mr.  Ball,  for 
a  valuable  consideration,  to  extend  the  time  of  payment  of  the  note  for  a  defi- 
nite time?  Anstoer.  Yes.  (2)  If  so,  what  was  the  consideratiop,  and  how 
was  it  paid?  A.  Money  consideration  in  the  form  of  a  bonus.  (3)  And,  if 
80,  what  definite  time  was  agreed  upon?    A.  One  year/' 

Over  appellant's  motion  for  a  new  trial,  the  court  rendered  judgment 
against  him  for  appellees'  costs. 

In  this  court  the  only  error  assigned  by  appellant,  upon  the  record  be- 
fore us,  is  the  overruling  of  his  motion  for  a  new  trial.  In  this  motion^ 
the  only  causes  assigned  for  such  new  trial  were  that  the  general  verdict 
and  special  findings  of  the  jury  were  not  sustained  by  sufficient  evidence^ 
and  were  contrary  to  law.  Manifestly,  therefore,  tiie  only  question  we 
are  required  to  consider  and  decide  in  the  case  at  bar  may  be  thus 
stated:  Is  there  legal  evidence  appearing  in  the  repord  which  tends  to 
sustain  the  general  verdict  and  special  findings  of  tHe  jury  on  eveiy  ma- 
terial point;  Or,  phanging  the  form  of  the  question:^  Is  thei;e  such  a 
ftdlure  of  evidence  on  any  material  point  as  will  authorii^  or  justify  the 
reversal  of  the  judgment?.    ,,  ,',,,! 

To  maintain  the  defense  iriterpo^eid  by  appellees  in  th.e  second,  third, 
and  fourth  paragraphs  of  their  answer,  they  had  the  burden  of  the  is- 
sues joined  thereon,  and  it  wi^  incumbent  on  them  to  prqve  on  tiie'. trial 
(1)  that  they  were,  and  were  knowli  by  appellant  to  Iw/the  sureti^-  of 
John  C.  Ball  in  the  note  in  suit;  (2)  that  thfe  api)ellant  and  Ball,  for  a 
new  and  valuable  consideration;  iwd  witjtibut  the  knoV^^edg^  6r  consetlt 
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of  appellees  as  sticli  sureties,  made  and  entered  into  an  agreement  for  the 
extension  of  the  time  for  the  payment  of  such  note  for  the  period  of  one 
year.  While  virtually  conceding  that  there  is  evidence  in  the  record 
which  might  sustain  the  general  verdict  and  special  jSndings  of  the  jury, 
at  least  in  this  court,  on  every  other  material  point  appellant's  counsel 
very  earnestly  contend  that  thpre  is  an  absolute  failure  of  evidence  prov- 
ing, or  tending  to  prove,  (hat  the  agreement  for  the  extension  of  the  note 
in  suit,  between  the  payee  and  principal  therein,  was  for  the  period  of 
one  year,  or  for  any  other  deiSnite  period  of  time.  If  counsel  are  right 
in  their  contention,  of  course  a  new  trial  ought  to  have  been  granted,  and 
the  judgment  below  must  be  reversed;  for  it  is  settled  by  our  decisions 
that  an  extension  of  time  to  the  principal  which  will  releaise  and  discharge 
the  sureties  must  be  for  a  definite  period  of  time,  and  not  a  mere  for- 
bearance to  sue  for  an  indefinite  time,  however  long  it  may  be  continued. 
Menifee  v.  Clark,  35  Ind.  304;  Abel  v.  Alexander,  45  Ind.  523;  BueHen 
V.  Huff,  53  Ind.  474;  Buck  v.  Smiley,  64  Ind.  AZl;  Starret  v.  BurhhaUery 
70  Ind.  285;  Leniman  v.  Whitman,  75  Ind.  318;  Oates  v.  3%ay(jr,  98  Ind. 
156;  Gipatm  v.Ogden,  100  Ind.  20;  Henry  r.  QiWUand,  103  Ind.  177;  S. 
C.  2  N.  E.  Rep.  360;  2  Daniel,  Neg.  Inst.  §  1319. 

On  the  trial  of  this  <[:ause,  appellee  Zimmerman  was  a  witness  for  ap- 
pellees, and  testified  as  follows: 

"On  the  thirteenth  of  September,  1882,  •  ♦  ♦  I  met  Harmon  Beach 
in  Bartholomew  &  Crumpacker's  law  office,  and  I  asked  Mr.  Beaich  to  show 
me  the  note,  and  he  sliowed  it  to  me.  I  questioned  him  with  regard  to  the 
payment  of  the  interest,  wliich  T  noticed,  by  the  indorsement  on  the  note,  had 
been  paid  a  considerable  tipie  after  the  note  had  faHen  'due.  He  then  and 
there  told  me  that  Ball  had  paid  him  [Beach]  a  bonus  over  and  abovle)  the  rate 
oi  eight  per  cent,  charged  on  the  face  of  th^  note,  and  that  he  [BeacbJ  had 
agreed  to  give  Ball  an  extension  of  the  time  of  its  payment  In  consideration 
of  the  bonus  paid  him,  and  that  is  why  he  allowed  the  note  to  run  along  with- 
out attempting  to  collect  it." 

Appellee  Welch  testified  that  he  asked  appellant  once,  "What  was  the 
interest  on  the  note?"  and  appellant  answered:  "The  note  calls  for  eight 
per  cent.,  but  Ball  paid  me  [Beach]  a  great  deal,  more.*  The  examina- 
tion of  appellant,  Beach,  was  put  in  evidence,  wherein  there  appear  the 
following  questions  and  answers:  "Didn't  you  agree  with  him  [Ball] 
that  the  qote  should  run  another  year,  if  the  interest  were  paid  upj? 
Answer.  I  can't  say  for  certain.  Qaestion,  Isnt  it  your  best  recollection, 
now,  Mr.  Beach,  that  you  did  agree  that,  if  he  would  pay  up  the  in- 
terest, you  would  let  him  have  more  time?  A.  Well,  1  couldnt  ten.** 
And  so  on,  for  quantity. 

In  commenting  on  appellant's,  admission,  as  stated  in  the  testimony 
of  Zimmerman  above  quoted',  appellant's  counsel  say: 

"Now,  taking  this  entire  admission  together,  and  admitting  that  the  pay- 
ment  of  the  so-called  *  bonus '  constitutes  a  consideration  for  an  agreement 
for  extension,  there  is  a  total  lack  of  anything  whereby  it  is  shown,  or  from 
which  it  may  be  inferred,  that  the  alleged  extension  was  for  one  year,  as  the 
jury  found,  or  for  any  definite  time." 
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It  seems  to  us,  however,  that  the  jury  were  fiiUy  authorized,  as  against 
the  appellant,  to  give  his  admission  a  broader  and  more  liberal  construc- 
tion or  interpretation,  without  doing  violence  to  the  language  used,  than 
is  now  sought  to  be  given  thereto  by  his  counsel.  In  considering  such 
admission,  the  jury  may  well  have  reasoned  thus:  Appellant  admits 
th^t,  for  a  consideration  paid  him  by  Ball,  he  agreed  with  the  latter  to 
give  him  an  extension  of  time  for  the  payment  of  the  note.  His  receipt 
of  such  consideration  is  the  only  reason  he  assigns  for  allowing  "the  note 
to  run  along  without  attempting  to  collect  it."  The  fact  is  apparent  that 
he  allowed  the  note  to  "run  along"  for  one  year,  without  any  attempt  to 
collect  it,  and  therefore  it  follows  that,  for  the  consideration  paid  him 
by  Ball,  appellant  agreed  to  give  Ball  an  extension  of  the  time  for  the 
payment  of  the  note  for  the  definite  period  of  one  year.  Ball  died  be- 
fore the  commencement  of  this  siiit;  and  the  apparently  defective  mem> 
ory  of  appellant,  Beach,  and  his  equivocal  answers  to  the  questions  pro- 
pounded to  him,  justified  the  jury  in  placing  but  little,  if  any,  reliance 
on  his  testimony. 

We  cannot  say  there  was  an  absolute  tailure  of  evidence  to  sustain 
the  general  verdict  or  special  findings  of  the  jury  on  any  material  point 
involved  in  the  issues.  Nor  can  we  say,  from  tiie  record  before  us,  that 
the  trial  covirt  erred  in  overruling  appellant's  motion  for  a  new  trial;  and 
in  such  case,  of  course,  as  we  have  often  decided,  the  presumption  must 
prevail  that  no  such  error  was  committed.  Myers  v.  Murphy,  60  Ind. 
282:  Foster  v.  Ward,  75  Ind.  594;  Peck  v.  Boards  etc.]  87  Ind.  221; 
SlfiddB  V.  McMahan,  101  Ind.  591. 

The  judgment  is  afiirmjed,  with  costs. 


a08  Ind,  618) 

i?HENix  Ins.  Co..  of  Brooklyn  v.  LAmar, 
(Supreme  Court  of  Indiana.    Maj  25, 1886.) 

FiBB   iNSrB/LKCB— POUCT  —  CONDITIGN   AGAINST    OtHER   INSURANCE  —  EpFBOT 

When  Other  Insurance  is  E^alid. 

Where  aa  inturance  policy  contaloB  a  stipulation  that  it  shall  be  Toid  if  any 
other  iusurahce  is  taken,  '^'whether  vaUa  or  not."  and  other  ^nsarance  » 
taken,  which  is  shown  by  extraneous  facts  to  be  invalid,  the  policy  may  be 
avoided  by  the  company. 

Appeal  from  Spencer  circuit  court. 
OUchrist  dc  De  Brvler,  for  appellant* 
E.  M>  Swauj  for  appellee. 

Mitchell,  J.  This  was  a  suit  by  William  S.  Lamar,  against  the 
Phenix  Insurance  Company,  to  re<iover  for  an  alleged  loss  by  fire  under 
a  policy  of  insurance  issued  upon  the  property  of  the  former.  The  pol- 
icy contained  this  condition:  «*If  the  assured  shall  have,  or  shall  here- 
after make,  any  other  insurance  (whether  valid  or  not)  on  the  property 
herein*  described,  or  any  part  thereof,  without  the  consent  of  this  com- 
pany written  hereon,"  this  policy  shall  be  void.  The  insurance  com- 
pany answered  that  the  condition  above  set  out  had  been  violated  in  this: 
that  the  ij[isured  had,  prior  to  the  receipt  of  the  policy  on  which  suit 
V.7N.E.no.3 — 16 
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was  brought,  accepted  a  policy  of  insurance  for  $500,  covering  a  part  of 
the  property  insured,  which  policy  so  accepted  had  been  issued  by  the 
Germania  Insurance  Company  of  New  York,  and  which  remained  in 
force  at  the  time  that  in  suit  was  taken  out,  and  that  no  consent  to  this 
latter  policy  was  indorsed  on  the  policy  in  suit,  or  was  otherwise  given. 
To  this  it  was  replied  that  the  Q^rmania  policy  contained  a  provision 
avoiding  it  in  case  of  the  existence  or  subsequent  procurement  of  other 
insurance  upon  the  property  therein  described,  unless  specially  agreed 
to  in  writing  in  or  upon  such  policy;  that  at  the  date  the  Germania's 
policy  was  received  the  assured  held  a  policy  for  $2,000  issued  by  the 
Home  Insurance  Company  of  New  York,  covering  the  same  property; 
and  that  no  consent  by  the  Germania  had  been  given  to  the  policy  which 
the  assured  held  in  the  Home,  and  that  for  that  reason  the  policy  held 
in  the  Germania  was,  and  had  been  at  all  times,  invalid  and  void.  Upon 
demurrer  this  was  held  a  sufficient  reply.  .  A  recovery  was  accordingly 
had  for  the  amount  stipulated  in  the  policy. 

The  reply,  it  will  be  observed,  seeks  to  avoid  the  effect  of  the  condi- 
tion against  other  insurance,  by  the  assumption  that  only  such  other 
insurance  as  is  valid  and  enforceable  is  within  the  inhibition  of  the  con- 
tract. Since,  however,  there  is  put  forward  no  claim  of  mistake,  sur- 
prise, or  other  circumstance  which  would  authorize  a  modification  of 
the  condition,  or  relieve  the  insured  from  its  effect,  the  contract,  as  the 
parties  have  deliberately  chosen  to  make  it  for  themselves,  must  furnish 
the  measure  of  their  rights.  The  inquiry  must  be,  what  have  the  par- 
ties agreed  to? 

In  determining  the  liability  of  insurance  companies,  stipulations  sim- 
ilar, to  that  above  set  out  have  been  the  subject  of  much  discussion,  and 
not  a  little  contrariety  of  opinion.  There  are  cases  in  which  the  condi- 
tion in  respect  to  further  insurance  is  general,  the  conventional  phrase, 
"whether  valid  or  not,"  being  absent,  which  proceed  upon  such  a  con- 
struction of  the  contract  as  brings  within  its  prohibition  only  such  other 
insurance  as  is  valid  and  enforceable.  That  other  insurance  has  been 
taken  by  the  insured,  which  at  the  time  of  the  loss  is  inoperative  or 
voidable,  so  that  no  action  could  be  successfully  maintained  for  its  re- 
covery, is  held  in  the  cases  referred  to  not  to  operate  in  avoidance  of  a 
policy  containing  the  ordinary  stipulation  against  such  further  insur- 
ance. Conspicuous  among  the  later  cases  which  adopt  this  view  are  the 
following:  Sutherland  v.  Old  Dominicm  Ins.  Cb.,  31  Grat.  176;  iTisurance 
Oo.  V.  Hdt,  35  Ohio  St.  189;  DahJberg  v.  St.  Lauia,  e«c.,  Cb.,  6  Mo.  App. 
121;  Oee  v.  Cheshire^  eU:./Oo,,  55  N.  H.  65.  To  the  foregoing  may 
be  added  Hubbard  v.  Hartford  fire  Ins.  Ob.,  33  Iowa,  3i25,  which,  in  a 
modified  fonn,  holds  the  same  general  doctrine.  On  the  other  band, 
cases  which  seem  well  supported  in  reason  proceed  upon  the  theory  that 
the  only  purpose  for  which  provisions  of  the  character  under  considerar 
tion  are  inserted  in  policies  is  to  protect  the  insurer  against  the  hazard 
of  overinsurance,  by  taking  away  the  motive  which  the  insured  might 
otherwise  have  for  the  destruction  of  his  own  property.  Other  insur- 
ance taken  without  consent,  whether  valid  or  not,  is  hdd  to  avoid  th^ 
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poHoy  in  violation  of  which  it  has  heen  taken.  The  assumption  is  that 
the  vigilance  of  the  property  owner  will  be  stimulated  to  guard  against 
loss,  by  requiring  him  to  maintain  such  relation  to  the  property  insured 
as  that  its  destruction  by  fire  shall  not  inure  to  his  pecuniary  benefit. 

Such  being  confessedly  the  purpose  of  the  contract,  it  is  not  perceived 
how  its  object  is  in  any  degree  promoted  by  the  conclusion  that,  not- 
withstanding the  insured  may  have  intended  to  secure  overinsurance,  and 
may  have  firmly  believed  he  had  succeeded  in  doing  so,  it  is  only  when 
the  attempt  is  actually  successful  that  the  prohibitory  condition  is  oper- 
ative. It  might  be  said  with  much  reason  that  such  a  construction  de- 
feats the  purpose  of  the  provision,  and  renders  it  practically  nugatory. 

Moreover,  to  hold  that  only  such  other  insurance  as  is  not  void,  and 
cannot  be  avoided  by  extraneous  facts,  is  within  the  prohibition  of  the 
contract,  affords  the  opportunity  for  the  anomalous  spectacle  of  an  insured 
avoiding  the  effect  of  apparent  overinsurance,  and  compelling  payment  of 
one  policy  by  exhibiting  his  own  turpitude  in  obtaining  another. 

It  is  held  in  some  cases  that  subsequent  or  further  insurance,  created 
by  policies  which  are  totally  void,  is  no  obstacle  in  the  way  of  a  recovery 
on  the  policy  on  which  the  claim  is  made.  Rismg  Sun  Ins.  Cb.  v.  Slaughter, 
20  Ind.  520.  If,  however,  such  policies  are  voidable  only  for  some 
breach  of  condition  for  which  the  insurer  might  avoid  them,  they  are 
within  the  prohibition  against  further  insurance.  F\mke  v.  A&nnesota,  etc. , 
Ins.  Ass'n,  29  Minn.  847;  S.  C.  13  N.  W.  Rep.  164;  Boer  v.  Phoenix  Ins. 
•  Cb.,  4  Bush,  242;  Suggs  v.  Idverpool,  «te.,  Cb.,  9  Ins.  Law  J.  657;  Lanr 
ders  V.  WaJUrtmn  Ins.  Co.y  86  N.  Y.  414;  Bigler  v.  Insurcmce  Cb.,  22  N. 
Y.  402;  Lackey  v.  Georgia  Ins.  Co.,  42  Ga.  459;  David  v.  Hartford,  etc.y 
Cb.,  13  Iowa,  69;  Carpenter  v.  Providencey  cte.,  Cb.,  16  Pet.  495. 

It  is,  however,  not  necessary  for  us  to  determine,  or  further  intimate 
an  opinion  upon,  the  proper  construction  of  a  policy  which  simply  stip- 
ulates that  other  insurance  taken  without  the  consent  of  the  insurer 
shall  render  the  policy  void.  It  may  well  be  assumed  that  the  prevail- 
ing uncertainty  and  contrariety  of  opinion  on  that  subject  was  the  effi- 
cient cause  for  introducing  into  the  policy  sued  on  the  phrase  which  dis- 
tinguishes it  from  the  policies  involved  in  the  cases  referred  to.  The 
contract  is  that  other  insurance,  "whether  valid  or  not,"  taken  without 
the  written  consent  of  the  insurance  company,  shall  render  the  policy 
void.  It  was  thiis  agreed  that  the  validity  or  invalidity  of  other  insur- 
ance, taken  without  the  written  consent  of  the  insurer,  should  not  be 
the  subject  of  future  contest.  Any  contract  of  insurance,  so  held  or  ac- 
cepted, was  to  render  the  policy  in  suit  void.  This  agreement  was  not 
f^inst  public  policy,  nor  prohibited  by  law.  So  far  as  appears,  it  was, 
with  a  full  comprehension  of  its  terms,  deliberately  entered  into.  It  is 
therefore  to«have  effect  according  to  its  plain  and  obvious  meaning. 
Northwestern,  etc.,  Co.  v.  Hcucdett,  105  Ind.  — ^;  8.  C.  4  N.  E.  Rep.  582; 
(hntinental  Ins.  Oo.  v.  IMman,  92  111.  145;  Liverpody  etc.,  Oo.  v.  Verdiery 
85  Mich.  895. 

So  far  as  appears,  the  policy  in  the  Grennania  Insurance  Company  was 
regarded,  bolb  by  the  insurance  company  which  issued  it  and  the  in- 
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sured,  as  being  valid  and  in  force  at  the  time  the  policy  in  suit  was  ac- 
cepted, as  well  as  when  the  loss  occurred.  Whatever  we  might  conclude 
in  respect  to  the  ordinary  condition  oonceming  further  insurance,  we  are 
clear  that  where  the  parties,  as,  in  the  case  before  us,  had  stipulated  in 
their  contract  that  other  insurance,  whether  valid  or  not,  shall  avoid  the 
policy,  the  effect  of  such  a  stipulation  cannot  be  avoided  by  showing 
that  the  prohibited  insurance  was  invalid.  As  applicable  to  a  policy 
embracing  a  condition  of  that  description,  this  general  principle  may  be 
stated:  If  the  prohibited  policy  held  or  received  by  the  insured  is  in 
and  of  itself  invalid  and  void,  so  that  it  in  fact  constitutes  no  contract 
of  insurance,  it  will  not  affect  the  validity  of  that  under  which  the  claim 
for  indemnity  is  made;  but  if  to  avoid  it  requires  the  production  of 
facts  extraneous  to  the  policy,  it  will  be  within  the  condition  against 
further  insurance,  and,  unless  consented  to,  will  render  the  other  voidable. 
We  are  thus  led  to  the  conclusion  that  the  court  erred  in  overruling  the 
demurrer  to  the  reply. 

A  further  question  arising  upon  the  evidence  is  suggested;  but  as,  upon 
the  facts  disclosed,  it  cannot  be  material,  in  view  of  future  considera- 
tions, that  we  decide  it,  without  considering  that  question,  the  judg- 
ment is  reversed,  with  costs,  with  directions  to  the  court  below  to  sustain 
the  demurrer  to  the  second  paragraph  of  reply,  and  for  further  proceed* 
ings  not  inconsistent  with  this  opinion. 


an  ind.  801)  '  ' 

l2n>iANA  Oounc  LnrasTONB  Co.  v.  Louisville,  N.  A.  A  C.  By.  Co.* 

(Sujffreme  Court  cf  Indiana.    June  1, 1886.) 

Railroad  OoMPANisB—CoNnBHKATiOK  Procbbdihob— Collat^iia:^  Attack. 

Upon  a  collateral  attack  by  a  party  to  appropriation  proceedings,  in  the  ab- 
sence of  anything  to  the  contrary,  every  reasonable  presumption  mUst  be  in- 
'   dolged  in  favor  of  the  regularity  and  validity  of  the  prooeodingi* 

Appeal  from  Monroe  circuit  court. 

Budcirk  4c  Dxmcan  and  (?•  P.  WarraUj  for  appellant. 

EH  K.  MUer  and  Geo.  W.  FnedUfy^  for  appellee. 

HowK,  C.  J.  This  was  a  suit  by  the  appellant  againsjt  the  ^ppeDee, 
in  a  complaint  of  two  paragraphs.  The  objects  of  the  suit  were  to  re- 
cover the  possession  of  a  certain  strip  oi  land,  in  Monroe  county,  whid) 
the  appellee,  as  all^^d,  had  attempted  to  appropriate  for  the . purpose 
of  constructing  thereon  a  switch  or  side  track  leading  out  from  the  main 
line  of  its  railway,  over  and  across  appellant's  laind,  to  the.  adjacent 
quarzy  and  works  of  the  Terre  Haute  Stone-works,  and  also  $1,000  dam-* 
ages  for  t^e  detention  of  such  strip  of  land,  and  to  perpetually  enjoin 
the  appellee  from  setting  up  any  c)aim  of  title ,>|o  or  interest  in  fi(uch 
strip  of  land,  and  from  entering  upon  the  same,  or  committing  any  l^rea* 
pass  thereon;  and  to  reonove  any  .qloud  that  might  hav.e  been.cast  upon 
appelliuit'a  title  to  the  land ,  by  fi^pellee's  attepipted  appr^jpda^oq  pcor 

I  RahMrtng  denied. 
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ceedings.  To  appellant's  complaint  the  appellee  answered  specially,  set- 
ting out  at  length  all  its  proceedings  and  the  ordera  of  the  court  in  rela- 
tion to  its  appropriation  of  the  strip  of  land  mentioned  in  thp  complaint. 
The  appellant  demurred  to  appellee's  answer,  upon  the  ground  that  it  did 
not  state  facts  sufficient  to  constitute  a  defense  to  the  action;  and  this 
demurrer  was  carried  back  and  sustained  by  the  court  to  appellant's 
complaint,  and  each  paragraph  thereof.  Appellant  refusing  to  amend 
or  plead  fijrther,  judgment  was  rendered  that  it  take  nothing  by  its  suit, 
and  that  appellee  recover  its  costs. 

The  first  error  complained  of  here  by  the  appellant  is  the  sustaining 
of  its  demurrer  to  its  own  complaint. 

In  its  complaint  the  appellant  alleged  that  it  was  a  corporation  duly 
organized  on  and  before  the  fourth  day  of  June,  1884,  under  the  laws  of 
this  state;  that  on  and  since  the  day  last  named,  the  appellee  was  and 
.has  been  a  duly-organized  corporation  under  the  laws  of  this  state,  and 
was  and  has  been  the  owner  and  operator  of  a  line  of  railroad  passing 
through  Monroe  county;  that  on  such  day  appellant  was  the  owner  in 
fee-simple  and  in  the  possession  of  the  W.  i  of  the  S.  E.  i  of  section  17, 
in  township  10,  range  2  W.,  in  such  county^  lying  near  the  line  of  appel- 
lee's railroad,  and  near  the  town  of  StinesvUle,  a  station  on  such  railroad; 
that  appellee,  at  such  town  of  Stinesville,  and  for  five  miles  on  each  side 
thereof,  was  the  owner  of  and  occupied  its  right  of  way,  60  feet  wide, 
which  was  all  that  was  necessary  for  its  railroad,  including  its  side  tracks 
and  water  stations,  for  the  use  thereof;  and  that  appellant's  land,  above 
described,  was  underlaid  with  a  ledge  of  valuable  limestone  suitable  fot 
quarrying  purposes,  and  chiefly  valuable  therefor.  And  appellant  fur- 
ther averred  that  a  corporation  known  as  the"Terre  Haute  Stone-works 
Company  "  was  the  owner  ot  a  tract  of  land  oli  which  was  situated  a  stone 
quarry,  which  quarry  was  a  long  way,  to-wit,  3,500  feet,  from  the  line 
of  appdlee's  railroad,  and  was  at  no  place  nearer  to  such  railroad  than 
the  distance  of  2,500  feet:  that  on  such  day  the  Terre  Haute  Stone-works 
Company ,  desiring  to  connect  its  quarry  wiUi  appellee's  railroad  by  means 
of  a  switch  or  turn-out  over  which  it  might  haul  its  stone,  procured  the 
Appellee  to  begin  proceedings  to  appropriate  a  strip  of  land,-  66  feet  wide, 
from  the  line  of  its  track,  near  such  town  of  Stinesville,  to  the  quarry  of 
such  Terre  Haute  Stone-works  Company;  that  the  center  line  of  such 
strip  of  land  so  to  be  appropriated,  ran  over  and  across  appellant's  said 
land;  that,  in  pursuance  of  such  intention  to  appropriate  such  strip  of 
land,  appellee's  attorneys j  on  sudi  fourth  day  of  June,  1884,  filed  in  the 
clerk's  office  of  the  court  below' its  pretended  instrument  of  appropri- 
ation; that  thereafter,  on  June  25,  1884,  the  judge  of  such  court  at 
chambers,  in  vacation,  upon  the  application  of  appellee's  attorneys,  ap- 
pointed by  warrant  AquiUa  W.  Rogers,  Geoige  W.  Finley,  and  Freeborn 
G.  Pauley  to  appraise  the  damages  which  the  owner  of  the  land  might 
sustain  over  which  sUch  switch  or  turn-out  passed;  by  reason  of  such 
appropiiation;  that  afterwards,^  on  July  14,  1884,  the  appraisers  afore- 
said returned  their  appraisement  to  th^  derk  of  such  court,  showing, 
ameng  other  thi^s,  &at  appellant  would  be  damped  in  the  sum  of 
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♦400,  which  sum  the  Terre  Haute  Stone-works  Company,  by  the  appel- 
lee, on  the  first  day  of ,  1884,  deposited  in  the  clerk's  ofl&ce  of 

such  court,  for  the  appellant's  use  and  benefit;  and  that  such  sum  of 
money  was  still  in  the  hands  of  such  derk,  no  part  thereof  having  ever 
been  taken  or  accepted  by  appellant.  And  appellant  further  said  it  was 
informed  and  believed  that  such  turn-out  or  switch  would  pass  over  its 
land  in  a  diagonal  course  for  the  distance  of  1,478  feet,  and  take  two 
and  one-half  acres  thereof;  that  on  account  of  hilly  and  uneven  surface 
of  such  land  such  turn-out  or  switch,  when  completed,  would  necessarily 
consist  of  fills  and  cuts,  of  heights  and  depths  varying  from  10  to  20  feet, 
and  passing  through  appellant's  valuable  limestone;  that  such  switch  or 
turn-out  would  cut  appellant's  land  into  two  triangular  tracts;  that  by 
reason  of  the  turn-out  or  switch  being  so  constructed,  and  the  land  being 
so  divided,  appellant  would  suffer  irreparable  injury;  that,  by  reason  of 
appellee's  owning  and  controlling  a  strip  of  land  66  feet  wide  through, 
over,  and  across  appellant's  land,  intended  for  a  quarry,  for  1,478  feet, 
a  large  portion  of  such  quarry  would  be  rendered  almost  valudess;  that 
continuously,  since  such  pretended  appropriation,  on  June  4, 1884,  un- 
til January  9,  1885,  appellant  had  been  in  the  quiet,  peaceable,  and 
undisturbed  possession  of  all  its  land,^ — ^neither  appellee  nor  the  Terre 
EUtute  Stone-works  Company  occupying  or  exercising  any  acts  of  owner- 
ship over  it;  that  on  January  9, 1885,  the  Terre  Haute  Stone-works  Com- 
pany, by  its  agents  and  employes,  15  in  number,  pretending  to  be  ap- 
pellee's employes,  by  virtue  of  such  pretended  act  of  appropriation,  and 
in  appeUee's  name,  unlawfully,  and  without  right,  and  without  appel- 
lant's consent,  took  possession  of  such  land,  threw  down  the  fences,  and 
began  the  construction  of  such  switch  or  turn-out,  and  had  since  unlaw- 
fully kept  the  possession  of  the  land  from  appellant,  who  was  entitled  to 
the  immediate  possession  the]:pof.  AppeUuit  then  averred  that  such 
pretended  act  of  appropriation  of  such  strip  of  land  over  and  across  its 
real  estate  hereinbefore  described,  was  illegal,  null,  and  void  for  a  num- 
ber of  reasons,  which  are  set  forth  at  great  length. 

In  the  view  we  shall  tfike  of  appellfmt's  case,  in  the  light  of  appellee's 
answer,  the  averments  of  which  were  admitted  to  be  true  by  appellant's 
demurrer  thereto,  it  is  unnecessary  for  us  to  give  the  substance  even  of 
its  numerous  reasons  for  claiming  that  the  appropriation  proceedings 
were  iU^al,  null,  and  void.  Some  of  such  reasons,  if  they  had  been 
presented  at  the  proper  time  and  in  the  proper  manner,  might  have  been 
available  to  the  appellant  for  some  relief;  but,  for  the  most  part,  all  such 
reasons  are  overthrown,  and  rendered  nugatory  and  of  no  avail,  by  the 
averments  of  the  appellee's  answer,  which,  as  we  have  said,  are  conceded 
to  be  true,  as  the  case  is  here  presented;  for  these  averments  show  that, 
in  the  appropriation  proceedings  of  which  appellant  domplains,  the  ap- 
pellee strictly  followed  the  statute,  and  complied  with  its  requirements. 

It  is  apparent  from  appellant's  complaint  that  the  appellee  instituted 
and  prosecuted  its  proceedings  for  the  appropriation  of  so  much  of  ap- 
pellant's land  as  it  needed  for  the  construction  ol  its  switch  or  turn-out 
described  in  such  complaint,  ymdex  the  provisions  of  section  3907,  Rev. 
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St.  1881,  in  force  since  May  6,  1858.  In  its  complaint,  appellant  has 
soDght  to  make  a  collateral  attack  upon  the  validity  of  appeUee's  appro* 
priation  proceedings.  -  As  in  other  cases  of  collateral  attack,  of  course, 
in  the  absence  of  averment  or  showing  to  the  contrary,  every  reasonable 
presumptron  must  be  indulged,  in  Uie  case  in  hand,  in  favor  of  the 
regularity,  legality,  and  validity  of  such  appropriation  proceedings,  as 
against  tiie  appellant,  who  was  a  party  to  such  proceedings.  Reid  v. 
MUchdlj  93  Ind.  469;  DoweU  v.  Lahr,  97  Ind.  146;  Rogen  v.  Beauchamp^ 
102  Ljd.  33;  S.  C.  1  N.  E.Rep.  185;  Exdiange  Bank  v.  AuU^  102  Ind. 
322;  S.  C.  1  N.  E.  Rep.  662;  BaUinuyre,  etc.,  R.  Co.  v.  North,  103  Ind. 
486;  8.  C.  8  N.  E.  Rep.  144. 

Thus,  in  the  case  under  consideration,  appellant's  complaint  shows 
that  on  June  4,  1884,  the  appellee  deposited  in  the  clerk's  office  of  the 
proper  court  its  instrument  of  appropriation  of  a  strip  of  appellant's 
land,  for  its  switch,  side  track,  or  turn-out.  But  the  complaint  fails  to 
show  whether  or  not  appellee  delivered  to  appellant  a  copy  of  such  in- 
strument of  appropriation,  as  required  by  section  8907,  supra*  In  such 
case,  we  presume,  in  aid  of  the  appropriation  proceedings,  and  in  favor 
of  their  r^ularity,  l^ality,  and  validity,  that  appellee  did  deliver  to 
appellant,  as  required  by  the  statute,  a  copy  of  such  instrument  of  ap- 
propriation. So  the  complaint  shows  that  the  judge  of  the  court,  in 
vacation,  appointed  by  warrant  three  named  persons  to  appmise  appel- 
lant's damages  by  reason  of  appellee's  act  of  appropriation;  but  it  fails 
to  show  whether  such  appraisers  were  or  were  not  disinterested  free- 
holders of  the  proper  county,  or  were  or  were  not  duly  sworn,  as  required 
by  the  statute.  In  such  case,  also,  we  conclusively  presume,  in  aid  of 
the  appropriation'  proceedings,  that  the  persons  appointed  were  compe- 
tent appraisers,  under  the  statute,  and  were  duly  sworn  as  such,  as  re- 
quired thereby. 

'Appellant  states  in  its  complaint  that  on  July  14,  1884,  the  apprais- 
ers appointed  for  that  purpose  returned  to  the  clerk  of  such  court  their 
award  of  its  damages  by  reason  of  such  appropriation.  The  statute  pro* 
vides  that  such  an  award  may  be  reviewed  by  the  court  in  which  the 
appropriation  proceedings  were  had,  ''on  written  exceptions  filed  by  either 
party  in  the  cUrk's  office  within  ten  days  after  the  filing  of  such  award*?' 
Section  8907,  mpra.  This  remedy  by  appeal  is  the  only  remedy 'pro- 
vided by  the  statute  for  the  party  aggrieved  by  such  award;  and  it  must 
be  taken  within  the  time  and  in  the  manner  prescribed  by  the  statute. 
Appellant  filed  no  exceptions  to  the  award  of  its  damages,  and  took  up 
appeal  therefrom  to  the  proper  court,  so  far  as  tiie  record  shows,  ''within 
ten  days  after  the  filing  of  such  award,"  nor  at  any  other  time.  The 
damages  awarded  to  the  appellant  on  account  of  appellee's  appropriation 
of  its  strip  of  land  were  promptiy  paid  to  the  derk  of  such  court;  and 
thereupon  and  thereafter,  by  the  express  terms  of  the  statute,  such  strip 
of  land  belonged  to  the  appellee,  to  be  used  for  the  purpose  specified  in 
its  act  of  appropriation.  Six  months  afterwards  appellant  commenced 
this  action  to  recover  g^ch  stripi)f  land,  and  to  enjoin  appellee  from  con- 
structing thereon  it8'8witcb|.aide;track,  or  turnout.  ;J  1  ... 
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For  reasons  ulready  given,  we  are  of  opinion  that  the  court  did  not 
err  in  sustaining  the  demurrer  to  appeUant's  complaint.  The  judgment 
is  affirmed,  with  costs.  ^  ' 


(106  Ind.  534) 

Board  op  Com'rs  pv  Fountain  Co.  v.  Thompson  and  others. 
(Supreme  Court  of  Indiana,    June  1, 1886.) 

00UirrnB8>-C0UNTT  COMiatSIOSBRS-^TOLL-BRIDaB  BZTBNDIKG  ENtO  AOJOSnNO 

County— Power  to  Purchase. 

The  board  of  commissioners  of  a  county  has  no  power  to  purchase  a  toll- 
bridge  extending  partly  into  another  county,  without  th^  concurrent  action 
of  the  board  in  the  adjoining  county,  and  without  notice  to  such  board. 

Appeal  from  Fountain  circuit  court. 
NAeker  &  Docktermany  for  appellant. 
Thompson  &  West  and  W.  E.  Bakery  for  appellees. 

Mitchell,  J.  Upon  the  petition  of  sundry  citizens  the  board  of  com- 
missioners of  Fountain  county,  at  their  regular  session  in  December, 
1885,  made  an  order  declaring  that  the  purchase  of  a  certain  toll-bridge 
across  the  Wabash  river  was  for  the  public  good.  The  order  recited, 
further,  that,  in  the  event  it  could  be  had  at  a  reasonable  price,  .the 
bridge  should  be  purchased  by  the  board,  and  made  a  free  bridge,  and 
that  the  amount  necessary  to  pay  for  the  same  should  be  paid  out  of  any 
funds  in  the  county  treasury  not  otherwise  appropriated.  The  appel- 
lees, who  were  resident  tax-payers  of  the  county,  filed  their  bill  in  the 
Fountain  circuit  court,  eettiixg  forth  the  facts  at  large,  and  praying  that 
the  board  be  enjoined  from  purchasing  and  paying  for  the  bridge  out  of 
the  public  funds.  The  Wabash  is  the  boundary  line  between  the  coun- 
ties of  Fountain  and  Warren,  and  the  appellees  claimed  that  by  reason 
of  that  fact,  and  because  one  of  the  approaches  and  one-half  the  bridge 
were  in  Warren  county,  the  proposed  purchase  was  outside  and  beyond 
the  jurisdiction  of  the  board  of  commissioners  of  Fountain  county.  The 
appellants  filed  an  tmswer;  but  all  the  facts  having  any  practical  relation 
to  the  case  are  undisputed.  Some  question  is  made  concerning  the  ex- 
act location  of  the  boundary  line  between  the  two  counties;  but  whether 
it  is  in  the  center  or  at  one  side  or  the  other  of  the  river  is  of  no  mo- 
ment, as,  in  either  event,  it  is  conceded  part  of  the  bridge  and  one  of 
the  approaches  is  in  Warren  county. 

The  single  question  is,  has  the  board  of  commissioners  of  one  county 
the  power  to  purchase  a  toll-bridge  across  a  stream  which  forms  the 
boundary  line  between  the  counties,  without  the  concurrent  action^of  the 
board  in  the  adjoining  county,  or  without  notice  to  such  board? 

Power  to  purchase  toll-bridges  is  given  in  section  5801,  Rev.  St.  1881, 
in  the  following  language: 

•*The  board  of  commissionera  of  any  county  may,  whenever  they  shall  deem 
it  proper  and  for  the  public  good,  purchase  any  toll-bridge  or  buy  any  private 
interest  therein,  aiid  order  the  same  paid  for  out  of  the  county  treasury."  , 

It  is  of  course  not  disputed  but  that  toll-bridges,  the  purchase  of  which  is 
authorized  by  this  statute,  are  such  as  in  some  way  fieusilitate  puUic 
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travel  in  the  county  out  of  i«rhose  public  treasury  they  are  to  be  paid  for. 
That  county  commissioners  are  not  authorized  to  purchase  toll-bridges 
generally  and  without  Umit,  and  that  the  public,  whose  good  is  to  be 
conserved  in  making  such  purchases,  consists  of  those  communities  and 
people  of  whom  the  commissioners  are  the  representatives,  is  unoontro- 
verted.  With  the  public  good  outside  the  county  the  board  of  commis- 
sioners have  manifestly  no  oflBcial  concern.  Inasmuch,  therefore,  as  the 
statute  conferring  the  power  to  purchase  "any  toll-bridge''  is  not  to  be 
considered  in  the  broad  sense  of  a  grant  of  power  to  purchase  toll-bridges 
without  regard  to  their  location  or  situation,  the  inquiry  comes,  what 
are  the  limitations  upon  the  power  of  county  boards  in  respect  to  the  pur- 
chase of  such  structures?  The  legislature  having  manifested  a  certain 
policy  in  regard  to  the  erection  and  maintenance  of  public  bridges,  hav- 
ing charged  upon  the  several  boards  of  commissioners  the  duty  of  keep- 
ing the  bridges  in  their  respective  counties  in  repair,  and  having  imposed 
certain  duties  on  township  trustees  and  road  supervisors*  in  relation  to 
all  bridges  within  their  respective  jurisdictions,  we  are  not  to  suppose 
the  statute  authorizing  the  purchase  of  toll-bridges  was  intended  to  in- 
troduce into  the  existing  economy  an  anomalous  class  of  structures,  con- 
cerning which  the  power  and  duty  of  public  officers  should  be  different 
from  that  pertaining  to  public  bridges  generally.  .  It  may  therefore  be 
assumed  that  a  board  of  commissioners  has  no  power  to  purchase  a  toll- 
bridge  which  is  not  on  a  public  highway,  or  at  a  place  where  they  could 
not  erect  a  bridge;  nor  can  they  purchase  a  bridge  at  any  place  where 
such  purchase  would  seem  to  impose  upon  the  county  duties  or  obliga- 
tions different  from  those  provided  by  law.  Drifkoood^  etc. ,  ▼.  Board)  etc. , 
72  Ind.  226;  Board,  etc.,  v.  Dqprez,  87  Ind.  509;  Board,  elc.^  v.  RushviUe, 
ete.,Cb.,87  Ind.  504. 

The  statute  in  reference  to  the  purchase  of  toltbridges  must  therefore 
be  set  into  the  general  legislation  upon  the  subject  of  bridges,  and  must 
be  construed  and  harmonized  accordingly.  The  erection  and  mainte- 
nances of  bridges  across  streams  which  form  the  boundary  line  between 
counties  has  been  provided  for  by  statute*  Sections  2880,  2884,  Rev, 
St.  1881;  Acts  1885,  p.  58.  Such  bridges  can  only  be  erected  by  the 
concurrent  action  of  the  boards  of  commissioners  of  the  counties  of  which 
the  stream  proposed  to  be  bridged,  forms  the  boundary  line.  Browning 
V.  Board,  etc.,  44  Ind.  11 .  In  the  event  the  board  of  one  of  such  coun- 
ties fails  or  refuses,  after  30  days'  notice,  to  concur  or  act  in.  relation  to 
the  matter,  the  other  may  proceed.  By  the  terms  of  the  act  of  1885 
one  county,  in  conjunction  with  a  township,  may  erect  or  repair  such  a 
bridge  without  the  concurrence  of  the  adjacent  county,  where  a  tax  is 
voted  by  the  l^gal  voters  of  any  township  of  9ucb  county  which  bounds 
the  stream. 

Having  no  power  to  build  a  bridge  except  in  the  manner  prescribed, 
it  cannot  be  assumed  that  a  county  boalrd  tnay  acconipJisih  indirectly 
that  which  they  had  no  power  to  do  directly.  They  caimot  buy  a  bridge 
where  they  might  not,  under  existing  circumstances  and  like  conditions, 
build  one.    Conversely,  it  can  hardly  be  doubted  but  that,  under  the 
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same  circumstances  which  would  authorize  fhe  erection  or  repair  of  a 
bridge,  such  board  may  exert  the  power  conferred  by  the  statute,  and 
purchase  one  abeady  existing.  Section  2884  enacts  that  "each  county 
shall  be  regarded  as  the  owner  of  an  interest  in  any  bridge  erected  in 
pursuance  of  this  act,  and  each  shall  have  a  voice  in  regulating  the  use 
thereof."  Section  2892  makes  it  the  duty  of  the  board  of  commissioners 
of  each  county  to  cause  "all  bridges  therein  to  be  kept  in  repair."  It 
results  that  all  bridges,  or  parts  thereof,  or  approaches  thereto,  which 
are  authori^d,  and  exist  as  county  bridges,  on  county  highways,  are 
subject  to  the  jurisdiction  of  the  county  in  which  they  are  situate,  and 
the  repair  and  maintenance  of  such  bridges  is  charged  upon  the  county 
without  regard  to  the  feet  that  such  bridge  may  have  been  erected  or 
purchased.  A  board  of  commissioners  cannot,  however,  assume  any 
liability  beyond  the  limits  of  the  county,  nor  can  it  acquire  any  extra- 
territorial control  over  a  bridge  after  it  is  erected  or  purchased.  On 
certain  prescribed  conditions,  where  a  stream  is  the  boundary  line  be-, 
tween  two  counties,  one  county  may,  without  the  consent  of  the  other, 
impose  upon  the  latter  the  ownership  of  and  incidental  liability  of  keep- 
ing iaTepair  the  approach  to  and  one  end  of  a  bridge,  but  this  cannot 
be  done  eitlier  by  erecting  a  new  bridge,  or  purchasing  one  already  ex- 
isting, without  first  giving  notice,  and  inviting,  as  the  statute  provides, 
the  co-operation  of  the  county  to^be^  thus  affected.  Until«this  is  done 
there  is  no  power  to  proceed  either  to  erect  or  purchase  a  bridge,  which 
shall  impose  such  liability. 

Authority  to  purchase  toll-bridges  was  conferred  to  the  end  that  bridges 
which  were  owned  by  private  persons  or  corporations,  and  which  formed 
part  of  the  public  highways,  might,  when  the  public  good  required  it, 
be  converted  into  free  bridges.  Prindarily  the  purpose  was  npt  that 
counties  might  buy  toll-bridges  as  such,  but  that  any  private  interest  or 
ownership  which  might  be  held  in  bridges  which  form  a  part  of  the 
public  highways  might  be  extinguished  in  favor  of  the  public.  When 
such  a  bridge  is  purchased,  and  the  private  interest  extinguished,  it 
takes  its  place  in  the  system  of  public  bridges  in  the  county  or  counties 
in  which  it  is  situate.  The  several  municipalities  then  become  subject 
to  all  the  rights  and  liabilities,  in  respect  to  it,  that  pertain  to  all  ottier 
public  bridges.  There  can  be  no  difficulty  in  applying  the  statute  for 
the  erection  of  bridges  over  streams  forming  the  boundary  between  coun- 
ties to  the  purchase  of  toll-bridges  similarly  situate.     There  was  no  error. 

The  judgment  of  the  circuit  court  is  a$rmed,  with  oosta. 


(106  Ind.  «0) 

BoABD  OF  Com'rs  OP  FOUNTAIN  Co.  V.  Wbight  and  others. 
(Supreme  Court  of  Indiana.    June  1, 1886.) 

OOUHTIBS— OOITNTT  COMMISSIONBBS— TOLL-BRmOK— WhBN  MAT  BB  PUBOHABSI>. 

Board  Com'rs  Fountain  Co.  v.  Thompson,  ante,  248,  followed. 

Appeal  from  Fountain  circuit  court. 
Nebeker  &  Dochtenrum^  for  appellant. 
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2%ofnp«f>n  Jt  Wed  and  W.  E.  Baker ^  for  appellees. 

MrrcHBLL,  J.  It  was  stipulated  by  the  parties  to  this  appeal  that, 
inasmuch  as  the  questions  involved  were  identical  with  those  presented 
in  the  case  of  Board  Qm^rs  Fountain  Oo.  v.  Thompsonj  anUy  248,  (No. 
13,099,)  that  the  decision  in  that  case  should  be  decisive  of  this.  In 
pursuance  of  the  stipulation  thus  filed,  the  judgment  of  the  circuit  in 
the  above-entitled  cause  is  affirmed,  with  costs. 


a06  Ind.  S73) 

Shirk  and  others  v.  Board  of  Com'rs  of  Carroll  Co. 

{Qitpreme  Cowrt  of  Indiana,    June  1, 1886.) 

Bbidgbs— Wabash  A  Eans  Canal.  >  . 

The  purchasers  of  the  Wabash  &  Erie  Canal  did  not  acquire  title  to  a  bridge 
built  across  it  for  highway  purposes. 

Appeal  from  Carroll  circuit  court.  On  petition  for  rehearing.  See 
5  N.  E.  Rep.  705. 

R.  3.  Taylor  J  for  appellant. 
Goffiroth  &  Stuartj  for  appellee. 

Elliott,  J.  A  very  able  brief  has  been  filed  by  the  appellant's  coun- 
sel on  the  petition  for  rehearing,  in  which,  among  other  things,  it  is  said: 

'^I  admit  that  the  public  easement  in  the  highway  which  crossed  the  Wabash 
river  at  Carrollton  was  not  destroyed  by  the  construction  of  the  canal,  but 
continues  to  this  day.  I  admit  that  the  use  of  the  highway  was  possession 
of  the  easement  and  notice  to  all  the  world.  I  admit  that  all  such  existing 
easements  followed  the  canal  into  the  hands  of  the  purchasers  under  the 
Gapen  decree.  I  have  never  controverted  these  propositions.  My  conten- 
tion is  that  the  easement  in  the  soil  does  not  embrace  the  artificial  stone  struct- 
ures placed  on  it  as  a  part  of  the  canal." 

In  stating  what  his  contention  is  the  learned  counsel  assumes,  what 
we  cannot  grant,  that  the  bridge  was  part  of  the  canal.  This  assump- 
tion lies  at  the  foundation  of  the  argument,  and,  unless  it  can  be  made 
good,  the  whole  argument  falls.  The  facts  stated  in  the  special  finding, 
and  recited  in  the  agreed  statement  of  facts,  show  that  the  bridge  was 
constructed  as  a  part  of  the  highway  except  the  iaddition  made  to  it  for 
towing  purposes,  and  therefore  counsel's  assumption  is  utterly  without 
support.  The  bridge  was  a  part  of  the  highway;  As  such  it.  was  built 
and  maintained.  Counsel  admits,  what  could  not  well  be  denied,  that 
the  possession  and  use  by  the  state  was  notice  to  all  the  world,  and  the 
logiotl  conclusion  froni  this  admission,  which  no  ingenuity  of  invention, 
however  great,  can  escape,  is  that  the  purchasers  of  the  canal  knew  that 
the  bridge  was  part  of  the  highway,  and  not  part  of  the  canal. 

If,  therefore,  the  state  had  an  interest  in  the  bridge  distinct  from  that 
owned  for  canal  purposes,  it  still  retains  it,  for  the  appellant  knew 
that  the  highway  bridge  was  no  part  of  the  canal,  and  the  decree  on 
which  his  titie  is  founded  orders  a  sale  of  the  canal,  and  no  other  prop- 
erty is  embraced  by  its  terms  or  is  within  its  scope.    The  agreed  state- 
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ment  of  facts  filed  as  part  of  the  evidenci^  thus  states  what  ^property 'Was 
sold  under  the  decree,  to-wit;  "That  part  of  said  carnal  l3dng  between 
the  Ohio  state  line  and  the  western  boundary  of  the  city  of  Lafayette." 
If  the  appellant's  grantor  bought' the  canal,  as  it  is  agreed  he  did,  we  Can 
perceive  no  possible  ground  upon  whieh  it  can  be  claimed,  with  even 
the  feeblest  appearance  of  justice,  that  be  got  a  highway  bridge  forming 
no  part  of  the  canal.  If  the  purchalsers  of  the  various  canals  constructed 
under  the  internal  improvement  laws  of  the  state  obtained,  by  virtue  of 
their  purchase  under  the  decrees  directing  a  sale  of  the  canal  property, 
title  to  all  the  highways  and  highway  bridges  that  crossed  those  canals, 
then  we  are  wrong  in  our  conclusion;  but^if,  as  we  believe  to  be  unde- 
niably true,  they  bought  only  the  canals  and  their  appurtenances,  then 
our  conclusion  is  right.  We  confess  that  we  are  unable  to  perceive  how 
it  is  possible  for  the  appellant  to  wrest  from  the  people  of -the  slate  prop- 
erty that  was  not  sold. 

It  is  covertly  assumed  by  counsel  that  we  constructed  our  opinion 
upon  the  theory  that  "an  easement  in  the  soil  embraced  the  artificial 
jstone  structure  placed  on  it  as  a  part  of  the  canal,"  but  counsel  is  greatly 
in  error.  We  expressly  declared  that  the  bridge,  so  far  as  it  was  built 
for  highway  purposes,  was  not  a  part  of  the  caiml;  so  that  there  is  a 
palpable  fallacy  in  assuming  that  we  conceded  it  to  be  a  part  of  the  canal. 
Our  proposition  was  and  is  that  the  brid^,  in  so  far  as  it  was  a  part  of 
the  highway,  is  not  a  part  of  the  canal,  and,  ad  the  appellant  bought  the 
canal,  he  did  not  acquire  title  to  any  other  property  owned  by  the  state. 

It  seemed  clear  to  us  on  the  oral  argument,  and  continued'  reflection 
has,  if  possible,  made  it  still  clearer  to  our  minds,  that  the  appellant 
has  rightful  title  to  the  property  sold  imder  the  decree,  and  to  nothing 
more,  and  that  is  the  canal  and  its  appurtenances^  The  question  here 
is,  what  is  the  extent  and  nature  of  the  appellant's  title?  That  title 
surely  is  no  greater  than  was  sold  under  the  decree  upon  which  the  daim 
of  title  rests.  We  cannot  go  behind  that  decree  to  ascertain  what  interest 
or  estate  might  have  been  ordered  sold,  but  our  inquiry  ends  when  we 
ascertain  what  property  was  sold.  The  state  courts  can  neither  review 
nor  impair  the  decrees  of  the  federal  tribunals,  but  must  enforce  them 
as  they  are  written.  With  quite  as  much  reason  might  the  state  ask  us 
to  decide  that  too  great  an  interest  was  directed  to  be  sold,  as  for  the  ap- 
pellant to  ask  us  to  determine  that  more  ought  to  have  been  sold.  It  is 
a  familiar  principle  that  a  decree  directing  the  sale  of  .property  mort- 
gaged or  otherwise  pledged  as  a  security  for  a  debt,  settles  the  estate 
which  shall  be  sold;  and  we  must  presume  that  the  United  States  offioers 
did  their  duty,  and  sold  what  the  decree  authorized  them  to  sell.  At 
all  events,  we  must,  where  the  record  shows,  as  it  does  here,  what  prop- 
erty the  appellant  bought,  decide  that  we  cannot  inquire  into  what  lies 
back  of  the  decree  and  sale  for  the  purpose  of  ascertaining  whether  there 
is  or  is  not  some  equitable  grounds  for  giving  the  appellant  more  than 
he  bought. 

The  decision  in  CUy  of  Logansport  v.  Shirky  88  Ind.  563,  goes  much 
further  than  we  need  do  here;  for  it  deckres,  and  rightly,  that  the  < 
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tuent  of  tbe  pu^lib  in  bighways  simply  ranained  in  abeyance  during  the 
time  the  canal  was  in  use,*  but  revived  when  the  use  <^eased.  If,  as  we 
mu8t  do,  we  apply  that  principle  here,  it  results  that,  when  the  canal 
was  abandoned,  the  rigfaj^  of  the  people  to  the  highway  bridge  fully  re- 
vived. Nor  is  there  any  injustice  in  applying  this  principle  where  it  is 
expressly  admitted,  as  it  is  here,  thai  the  use  and  enjoyment  of  the 
bridge  for  highway  purposes  waa  ^notice  to  all  the  world."  Petition 
overruled. 


(106  Ind.  643) 

WADKjjra  and  others  v.. HiIiL, 

.  {8»prem6  Court  of  Indiana,    Jane  1. 1880.) 

PLEADiHCK-CkoBB-OoMFLAiKT— Exhibits. 

A  cross-complaint  is  to  be  tried  by  substantially  the  same  rules  as  a  com* 

Elaint;  and,  where  it  is  founded  on  a  written  instrument,  it  must  make  the 
istmment  an  exhibit  except  in  cases  where  the  complaint  sets  forth  the  in- 
strument. 

Appeal  from  Rush  circuit  court. 

JVini;  &  JoMS^  for  appellants. 

Smiih  <Er  Henley  and  Oarnbirn  &  Netokirky  for  appellee. 

Blliott,  J.  The  complaint  of  the  appellants  alleged  ownership  of 
land,  and  prays  that  the  title  may  be  quieted.  The  first  paragraph  of 
the  appellee's  cross-complaint  sets  forth  facts  showing  .that  m  instru- 
ment executed  by  the  appellants,  although  in  forma  deed,  was  in  fact  a 
mortgage,  and  asks  that  it  may  be  foreclosed  as  a  mortgage.  There  can 
be  no  doubt  that  the  theory  upon  which  this  pleading  is  constructed,  is 
that  the  instrument  is  a  mortgage;  and,  unless  it  is  good  upon  this 
theory,  the  court  erred  in  overruling  appellants'  demurrer.  It  is  settled 
law  that  a  pleading  must  be  good  on  the  theory  on  which  it  assumes  to 
be  constructed,  or  it  will  fall  before  a  demurrer.  Chicago y  «te.,  Go.  v. 
J?iB«,  104  Ind.  18,  S.  C.  3  N.  E.  Rep.  611,  and  cases  cited;  Me»call  v. 
ThjUy,  91  Ind.  96,  and  cases  cited.  The  question,  therefore,  is  whether 
the  pleading  is  good  as  a  cross-complaint  to  foreclose  a  mortgage. 

A  cross-complaint  which  attempts,  as  does  the  one  before  us,  to  state 
a  cause  of  action  entitling  the  party  to  affirmative  relief,  must  be  tried 
by  siabstantiaily  the  same  rules  as  a  complau&t.  Conger  v.  Mifer,  104 
Ind.  192;  8.  C.  4  N.  'E.  Rep.  300.  The  general  rule  respectmg  the  fil- 
ing of  instruments  which  constitute  the  foundation  of  a  crossKX)mplaint 
o)p  Gounter-daim  is  that  they  must  be  filed  with  the  pleading  as  an  ex- 
hibit, or  made  part  of' it  by  incorporation.  Campbell  v.  Routt,  42  Ind. 
410;  ^BrouTTi  v.  States  44  Ind.  222.  There  is  an  exception  to  this  general 
rule,  for  it  has  been  held  that,  where  the  instrument  is  ftilly  exhibited 
in  the  complaint,  it  may  be  referred  to  in  the  cross*compIaint  without 
again  making  it  an  exhibit.  PaHiBon  v.  Vaughany  40  Ind.  263;  Sidefisr 
V.  DaviSy  69  Ind.  836;  Orowder  v.  Reed^  80  Ind.  1,  tide  page  4;  Cooherly 
V.  Duncan,  87  Ind.  332;  Oardner  v.  Mthery  Id.  369;  Anderaon  v.  Wihcm^ 
100  Ind.  407.  While  we  recognize  this  exception  to  the  genend  rule, 
we  cannot  hold  the  counter-claim  before  us  to  be  within  the  exoeption, 
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for  the  reason  that  it  does  not  refer  to  the  deed  set  forth  Ui  theoomplaint 
as  the  one  upon  which  it  is  founded.  On  the  contrary,  it  assumes  to 
proceed  on  a  different  instrument,  and  professes  to  make  it  an  exhibit. 
The  case  is  therefore  within  the  rule  declared  in  Oampbdl  v.  Routt^  mpm, 
which  is  distinctly  approved  in  Sidener  v.  Davis,  supra.  Had  the  counter- 
claim directly  referred  to  the  instrument  set  forth  in  the  complaint  as  the 
one  upon  which  it  is  founded,  then  the  case  would  have  been  within  the 
rule  declared  in  Sidener  v.  Davis  and  kindred  cases;  but  so  for  is  it  from 
doing  this,  that  it  professes  to  be  founded  on  a  distinct  and  different  in- 
strument. ' 

It  is  to  be  regretted  that  the  trial  courts  are  often  led  into  error, 
through  no  fault  of  their  own,  by  the  omission  of  pleaders  to  actually 
make  exhibits  instruments  which  they  profess  to  file  with  the  pleading; 
but  the  statute  upon  this  subject  is  imperative,  and  we  cannot  disregard 
it.  The  error  in  overruling  the  demurrer  to  the  first  paragraph  of  the 
cross-complaint  requires  a  reversal,  and  we  think  it  unnecessary  to  de- 
cide the  other  questions  discussed.    Judgment  reversed* 


aoe  ind.  6S1) 

BoABD  OF  Com'bs  oi<  Putnam  Co.  v.  State  ez  rd.  Hobd,  Atty.  Oen. 

(Supreme  Court  of  Indiana,    June  2, 1886.) 

Schools  Aim  School-Distbicts—Oountt— Misaffbofbiation  of  School  Funds 
—Statute  of  LiMrrATioNs. 

Where  a  county  misappropriates  the  common  school  funds,  it  cannot  sot 
up  the  statute  of  limitations  in  bar  of  an  action  therefor. 

Appeal  from  Putnam  circuit  court. 
Smiley,  Neff  &  Myers^  for  appellant. 
2%«  Attorney  Oeneral,  for  appellee. 

HowK,  C.  J.  This  was  an  appeal  to  the  circuit  court  from  an  order 
of  the  board  of  conunissioners  of  Putnam  county,  rejecting  and  refusing 
to  allow  a  claim  against  such  county  filed  by  the  state  of  Indiana  on  the 
relation  of  its  attorney  general.  In  the  court  below  the  appellee  filed  an 
amended  claim  or  complaint,  to  which  the  appellant  answered  in  two 
paragraphs;  whereof  the  first  was  a  general  denial,  and  the  second  para- 
graph was,  in  effect,  a  ^lea  that  appellee's  cause  of  action  had  not  ao? 
crued  within  20  years  prior  to  the  commencement  of  this  suit.  Appel- 
lee's demurrer  was  sustained  by  the  court  to  the  second  paragraph  of  an- 
swer. The  cause  was  tried  by  the  court,  and,  at  appellant's  request, 
the  court  made  a  special  finding  of  the  facts,  and  thereon  stated,  ajs  its 
conclusion  of  law,  that  appellee  was  entitled  to  recover  the  amount 
of  its  claim,  and  interest.  Over  appellant's  exceptions  to  the  oandusiona 
of  law,  judgment  was  rendered  in  accordance  therewith.  In  this  court 
appellant  has  assigned  a  number  of  errors;  but  the  only  one  discussed 
by  its  counsel  in  their  brief  of  this  cause  is  the  aUeged  error  of  the  court 
in  sustaining  appellee's  demurrer  to  the  second  paragraph  of  answer. 

Appellee  sued  to  recover  the  amount  of  certain  fees  and  commiasions 
which  the  appellant,  as  allied,  had  erroneously  allowed  and  paid  to  its 
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oonnty  officers  out  of  the  common  school  funds;  instead  of  out  of  the 
county  revenue,  for  collecting  and  disbursing  such  common  school  funds 
in  the  years  1865,  1857,  1858,  and  1859.  To  appellee's  claim  or  com- 
plaint, .as  we  have  seen,  appellant  interposed  a  plea  of  the  statute  of 
limitations,  as  the  second  paragraph  of  its  answer,  and  to  this  paragraph 
of  answer  appellee's  demurrer  was  sustained  by  the  court.  Appellant's 
counsel  insist  very  earnestly  that  this  ruling  of  the  court  was  and  is 
erroneous.  This  precise  question  has  recently  been  considered  by  this 
court  in  several  cases,  and  it  has  been  uniformly  held  that  the  statute  of 
limitations  will  not  constitute  any  valid  or  sufficient  defense  to  such  a 
claim  or  cause  of  action  as  the  one  sued  upon  in  this  case.  Thus,  in 
State  V.  Boardy  etc.,  90  Ind.  359,  after  citing  and  quoting  the  provisions 
of  our  laws,  constitutional  and  statutory,  in  relation  to  our  common 
school  funds,  and  the  trust  thereby  imposed  upon  the  several  counties 
of  the  state  in  regard  to  such  funds,  the  court  said: 

"We  think  that  the  above  provisions  are  entirely  inconsistent  with  any 
statute  of  limitations  that  can  be  relied  upon  to  protect  the  county  from  the 
execution  of  its  trust.  It  cannot  repudiate  nor  disavow  its  trust;  and  where, 
as  in  the  present  case,  it  misappropriates  common  school  funds,  no  failure  of 
the  proper  officials  to  bring  suit,  for  any  length  of  time  after  notice  of  the 
misappropriation,  can  be  set  up  by  way  of  limitation  to  the  action,  to  the 
prejudice  of  the  beneficiaries  of  the  trust. " 

,  Whath  we  hayse  quoted  from  the  opinion  of  the  court  in  the  case  cited, 
is  directly  in  point  in  the  case  under  consideration,  and  meets  our  full 
approval  as  an  exact  and  coirect  statenaent  of  the  law.  In  section  8  of 
article  8  of  our  state  constitution  it  is  declared  as  follows: 

"The  principal  of  the  common  school  fund  shall  remain  a  perpetual  fund, 
which  may  be  increased,  but  shall  nev^  be  diminished,  and  the  income 
thereof  shall  be  inviolably  appropriated  to  the  support  of  common  schools, 
and  to  no  other  purpose  whatever.'' 

In  section  6  of  the  same  article  of  our  constitution  it  is  thus  declared: 

''The  several  counties  shall  be  held  liable  for  the  preservation  of  so  much 
of  the  said  fund  as  may  be  intrusted  to  chem,  and  for  the  payment  of  the 
annual  interest  thereon.'' 

Under  these  provisions  of  the  organic  and  fundamental  law  of  the 
state,  it  is  very  dear,  we  think,  that  no' county  can  be  permitted  to  pay 
any  county  officers  out  of  the  common  school  fund,  or  the  income 
thereof,  any  fees  or  commissions  for  the  collection  br  disbursement  of 
such  fund  or  income;  and  where,  as  in  this  case,  any  such  payments 
have  been  made,  the  county  must  be  held  liable  for  the  amount  thereof, 
and  interest  thereon,  without  regard  to  lapse  of  time  or  the  provisions 
of  any  statute  of  limitations.  State  v.  Boards  etc.,  mpra,  has  been  fully 
approved  and  followed  by  this  court  in  the  more  recent  case  of  Boardj 
etc.,  V.  StaJt^y  103  Ind.  497,  S.  0.  3  N.  E.  Rep.  165,  and  Board,  etc.,  v* 
SUxte,  6  N.  E.  Rep.  623,  (at  the  last  term.) 

We  conclude,  in  the  case  at  bar,  that  the  court  committed  no  error  in 
sustaining  appellee's  demurrer  to  the  second  paragraph  of  appellant's 
answer.    The  judgment  is  affirmed,  With  hosts. 
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<107  Ind.  280)  *  . 

Bradford  v*  ScaaooL  Tf.  of  Marion.  * 
(SuprefM  Court  cf  Indiana.    June  2, 1886.) 

1.  New  Trial  —  Review  op  Judgment  —  Copy  op  Judgment  gtrout-D  Bie  Set 
Out. 

A  complaint  to  review  a  judgment  for  error  in  setting  aside  an  order  grant- 
ing a  new  trial  as  of  right,  and  reinstating  the  original  judgment,  should  set 
out  a  copy  of  such  judgment. 

«.  Same  —  New  Trial  as  op  Right  —  When  not  Granted  where  Several 
Causes  op  Action  are  Involved. 

Where  judgment  is  rendered  on  any  substantive  cause  of  action  in  which  a 
new  trial  as  matter  of  right  is  not  allowable,  the  policy  of  the  law  is,  even 
though  other  causes  are  included  in  which  a  new  trial  as  of  right  would  or- 
dinarily be  allowable,  to  allow  that  cause  to  control  in  which  a  second  uial  ia 
not  permitted  as  of  right. 

Appeal  from  Grant  circuit  court. 

SUeU  &  St.  John  and  Mr.  Van  Devanter^  for  appellant  ' 

Wm.  L.  Lenfastey  and  R.  W.  Bailey,  for  appellee. 

Mitchell,  J.  This  was  a  proceeding  to  review  a  judgment  of  the 
Grant  circuit  court  for  alleged  error  of  law  appearing  on  the  face  of  the 
record.  A  demurrer  was  sustained  to  the  complaint,  and  this  ruling  pre- 
sents the  only  question  for  decision.  On  the  twelfth  day  of  May,  1882, 
Bradford  commenced  a  suit  against  the  school  township  of  Marion.  His 
complaint,  a  copy  of  which  is  set  out  in  the  bill  for  review^  was  in  three 
paragraphs.  The  first  and  second  were  actions  to  recover  possession  of 
and  quiet  the  title  to  certain  lots,  which  the  plaintiff  averred  he  had  con- 
veyed to  the  school  corporation  upon  certain-  condit^ions,  which  it  was 
charged  had  been  violated,  and  the  violation  of  which  had  revested  the 
plaintiff  with  the  title  to  the  lots  in  question.  The  third  paragraph  was 
an  action  for  damages  for  the  breach  of  the  conditions  previously  men- 
tioned. The  defendant  answered  a  general  denial,  and,  by  way  of  cross- 
complaint,  set  up  the  conveyance  from  the  plaintiff  to  it,  claimed  own- 
ership and  right  of  possession,  and  asked  to  have  its  title  to  the  lots 
quieted.  Upon  issues  made  on  the  complaint  and  cross-complaint  a  trial 
was  had.  The  school  township  recovered  judgment  against  Bradford  at 
the  November  term^  1882,  of  the  Grant  circuit  court.  There  is  no  rec- 
ord entry  of  the  judgment  set  out  with  the  complaint  for  review.  On 
the  twelfth  day  of  April,  1883,  Bradford  applied  for  a  new  trial  as  of 
right.  Afterwards — the  complaint  does  not  show  how  long — the  appli- 
cation was  allowed,  and  the  new  trial  granted.  The  case  was  tried  again 
in  the  April  term,  1884,  and  judgment  rendered  for  Bradford.  At  the 
same  term  of  court  the  school  corporation  made  an  application  to  have 
the  order  granting  the  new  trial  as  of  right  set  aside,  and  the  original 
judgnient  in  its  favor  reinstated.  This  motion  was  sustained,  and  the 
judgment  accordingly  reinstated,  as  prayed  for.  Setting  aside  the  order 
granting  the  new  trial,  and  reinstating  the  original  judgment,  is  the  er- 
ror for  which  the  review  was  asked. 

The  record  fails  to  disclose  ihe  character  of  the  original  judgment. 
The  complaint  for  review  charges  that  it  was  rendered  on  the  cross-oomi> 
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plaint.  We  cannot  tell,  frcm  an  inspection  of  the  record,  whether  it 
was  an  adjudication  upon  all  the  issues  pi  ese  ited  by  the  several  para- 
graphs of  the  complaint  and  cross-complaint  or  not.  The  very  thing 
complained  of,  and  for  which  a  review  was  asked,  was  that  the  court 
erred  in  granting  a  new  trial  as  of  right.  It  was  therefore  indispensable 
that  a  copy  of  the  judgment  which  was  vacated  by  the  new  trial,  and  re- 
instated by  setting  aside  the  order  granting  the  new  trial,  should  have 
been  set  out  in  the  complaint  for  review.  Whether  the  order  granting 
the  new  trial  was  properly  set  aside  depends  upon  whether  the  judgment 
was  an  adjudication  of  the  issues  tendered  by  the  several  paragraphs  of 
the  complaint,  as  well  as  those  tendered  by  the  cross-complaint.  If  the 
judgment  was  for  the  defendant  generally,  and  was  an  adjudication  of  all 
the  issues  presented,  then,  since  the  parties  saw  fit  to  litigate  causes  of 
action  which  were  improperly  joined,,  in  some  of  which  either  party 
would  have  been  entitled  to  a  new  trial  as  of  right,  with  an  action  for 
damages  in  which  a  new  trial  as  of  right  was  not  allowable,  the  order 
granting  a  new  trial  was  improperly  made,  and  that  which  set  it  aside 
was  correct.  Doubtless,  if  the  paragraph  counting  upon  damages  for 
breach  of  the  conditions  contained  in  the  deed  had  been  dismissed,  or  if 
the  record  had  shown  that  it  was  abandoned  or  withdrawn,  the  case 
would  then  have  been  within  section  1064,  Rev.  St.  1881,  authorizing 
new  trials  as  a  matter  of  right.  So  long,  however,  as  the  paragraph  for 
damages  remained  a  feature  of  the  litigation,  that  paragraph  controlled, 
as  respects  the  subject  of  a  new  trial. 

The  rule  was  well  stated  in  Butler  Univerrity  v.  Oonard,  94  Ind.  353, 
the  result  of  which  is  that,  where  a  litigation  proceeds  to  judgment  on 
any  substantive  cause  of  action  in  which  a  new  trial  is  not  allowable  as 
a  matter  of  right,  then,  even  though  it  embraces  other  causes  in  which  a 
new  trial  as  of  right  is  allowable,  the  policy  of  the  law  is  to  allow  that 
cause  of  action  to  control  in  which  a  second  trial  is  not  permitted  as  a 
matter  of  right.  The  logical  conclusion  to  which  this  rule  leads  is  that 
a  new.  trial  was  not  allowable  as  of  right  in  the  case  under  review,  and 
the  order  setting  aside  the  ruling  by  which  a  new  trial  as  of  right  was 
granted  was  properly  made.  WtUiams  v.  Thames ^  eic.,  Cb.,  5  N.  E.  Rep. 
17:  Jenkins  y.  Chrmn,  55  Ind.  21. 

There  was  no  error.     The  judgment  is  afiBirmedy  with  costs. 


(106  Ind.  558) 

Gilbert  v.  Bakes  and  others. 
(Supreme  Oowrt  of  Indiana,    June  2, 1880.) 

1.  Plsadikg— Dbmukreb  to  Reply  not  Cabribd  Back  to  Oohflaikt. 

Where  the  answer  of  the  defendant  is  held  good  on  demurrer,  a  demurrer 
to  the  reply  will  not  be  carried  back  to  the  complaint  by  the  court,  of  its  own 
motion. 

2.  Yendob  and  Vendbb— Vendor's  Lien  — Not  Waived  by  Accbftancb  of 

Vom  Sbcubity. 

A  vendor's  lien  is  not  waived  by  the  acceptance  of  secorities  that  have  no 
legal  validity. 

v.7N.E.no.3 — 17 
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Appeal  from  Switzerland  circuit  court. 
Works  &  Schroeder^  for  appellant. 
Ward  &  Livings  J  for  appeUae. 

Eluott,  J.  The  appellant  filed  an  answer  to  the  second  paragraph 
of  the  appellee's  complaint,  and  the  court  overruled  the  demurrer  ad- 
dressed to  the  answer  by  the  appellee.  The  appellant's  counsel  contend 
that  the  second  paragraph  of  the  complaint  is  bad,  and  that  the  court, 
of  its  own  volition,  should  have  carried  the  demurrer  back,  and  sustained 
it  to  the  complaint.  This  contention  cannot  prevail.  Where  the  an- 
swer of  the  defendant  is  left  standing,  he  cannot  successfully  claim  that 
the  court  erred  in  failing,  of  its  own  motion,  to  carry  the  demurrer  back 
to  the  complaint.  Haymond  v.  Saucer y  84  Ind.  3;  Scheible  v.  Slagle,  89 
Ind.  323;  Standley  v.  Northwestmij  etc.,  Co. j  95  Ind.  254;  (%  of  Evam- 
viUey.  MaiHn,  103  Ind,  206,  see  page  209;  S.  C.  2  N.  E.  Rep.  596;  Oapp 
V.  Campbell,  103  Ind.  213,  see  page  222;  S.  C.  2  N.  E.  Rep.  565.  The 
rule  established  by  these  decisions  is  this:  Where  a  defendant's  answer 
is  held  good  on  demurrer,  he  cannot  successfully  urge,  on  appeal,  that 
the  court  erred  in  not  carrying  the  demurrer  back  to  the  part^raph  of  the 
complaint  to  which  the  answer  was  addressed.  We  do  not  deem  it  neces- 
sary to  discuss  the  other  questions  argued  by  appellant's  counsel,  for  we 
deem  them  settled  against  her  by  the  decision  made  on  the  former  ap- 
peal. Bakes  V.  GHlberty  93  Ind.  70.  This  we  say  because  the  decision 
there  made  is  the  law  of  the  case,  and  governs  it  throughout  all  of  its 
stages.  The  principle  decided  on  the  former  appeal  is  decisive  here,  and 
is  in  accordance  with  the  law  as  declared  by  our  decisions.  The  control- 
ling principle  there  decided  is  that  a  vendor's  lien  is  not  lost  by  the  ac- 
ceptance of  securities  that  have  no  legal  validity.  Fouch  v.  Wilson^  60 
Ind.  64;  Felion  v.  SmUhy  84  Ind.  485,  see  pages  490, 491;  Himes  v.  Lang- 
ley,  85  Ind.  77;  Lyrd  v.WUcox,  99  Ind.  491. 

Judgment  affirmed. 

(106  Ind.  47) 

Nixon  and  others  v.  Campbell  tod  others. 
(Supreme  Court  of  Indiana.    June  6, 1886.) 

MUNICTPAL  COKPORATIONS— RaILBOAD  CoMPANY—TaX  AiD— WHBW  HO  FOBFBrT- 

XJBB  BY  Delay  nr  BsanmiNG  Wobx. 

The  failnre  of  a  railroad  company  to  commence  work  within  one  year  after 
the  levying  of  a  special  tax  does  not,  in  the  absence  of  a  declaration  of  for- 
feiture by  the  county  board,  operate  as  a  forfeiture  of  the  donation  voted  by 
the  township. 

Appeal  from  Fountain  circuit  court.  On  petition  for  rehearing.  See 
4  N.  E.  Rep.  296. 

Nebeker  &  Dochtemumj  for  appellants. 
McCabe  &  McCdbe,  for  appellees. 

ZoLLABS,  J.  But  one  question  is  made  in  the  argument  upon  the  pe- 
tition for  a  rehearing,  and  that  is  that  the  second  paragraph  of  the  com- 
.plaint  is  good  by  reason  of  the  averment  therein  that  the  railroad  corn- 
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pany  &Ued  to  commence  work  upon  fhe  line  of  its  road  in  the  county 
or  township  within  one  year  after  the  levying  of  the  special  tax.  Section 
18,  e.  44,  of  the  act  of  1869  (section  4062,  Rev.  St.  1881)  provided  the 
causes  of  forfeiture  of  the  right  to  donations  by  townships.  The  first 
was  the  fiulure  on  the  part  of  the  railroad  company  to  commence  work 
upon  its  road  in  the  county  within  one  year  from  the  levying  of  the 
special  tax.  The  second  was  a  iailure  on  the  part  of  the  railroad  com- 
pany to  complete  its  road  ready  for  use  within  three  years  from  the  levy- 
ing of  such  special  tax.  The  failure  to  so  commence  the  work,  or  to  so 
complete  the  road,  in  and  of  itself,  worked  an  absolute  forfeiture  of  the 
right  to  the  donation  voted.  It  is.  conceded  that  the  second  cause,  so 
far  as  it,  in  and  of  itself,  worked  an  absolute  forfeiture,  has  been  over- 
thrown and  superseded  by  subsequent  legislation,  as  held  in  the  princi- 
pal opinion;  but  it  is  contended  that  the  first  cause  has  not  been  affected 
by  subsequent  legislation,  and  that,  therefore,  so  iiEu:  as  the  above  section 
18,  c.  44,  of  the  act  of  1869  provided  for  a  forfeiture  of  such  donation  by 
a  fkilure  on  the  part  of  the  railroad  company  to  commence  work  upon 
its  road  within  one  year  after  the  levying  of  the  special  tax,  it  is  still  in 
force. 

In  1873  the  legislature  passed  an  act  supplemental  to  the  act  of  1869. 
Acts  1873,  p.  184;  Rev.  St.  1881,  §§  4068,  4069.  The  first  section  of 
that  act  provided  that  no  tax  shall  be  placed  upon  the  duplicate  of  any 
county  for  the  purpose  of  taking  stock  or  making  donations  to  railroad 
companies  by  any  *  *  *  township  pursuant  to  the  provisions  of  the 
act  of  1869,  '^until  such  railroad  shall  have  been  permanently  located  in 
the  *  *  *  township  making  the  donation,  or  taking  the  stock." 
This  section,  it  will  be  observed,  prescribes  no  time  within  which  the 
railroad  shall  be  permanently  located  in  the  township.  The  only  lim- 
itation seems  to  be  that  until  so  located  the  special  tax  shall  not  be 
placed  upon  the  tax  duplicate.  Of  course,  it  could  not  be  expected  tha^ 
work  upon  the  road  would  precede  its  location  in  the  township. 

The  second  section  of  the  act  provided  for  a  suspension  of  the  collec- 
tion of  the  special  tax  until  an  amount  of  work  should  be  done  upon  the 
railroad  in  tiie  township  equal  to  the  donation  voted;  provided  a  cause 
and  a  mode  of  forfeiture  of  the  right  to  the  donation;  and  contained  a 
proviso  that,  whenever  it  should  be  shown  to  the  satisfaction  of  the 
board  of  county  commissioners  that  the  amount  of  work  dpne  upon  the 
road  in  the  township  equaled  the  amount  of  the  donation,  the  board 
should  order  the  tax  collected.  This  second  section  was  amended  in 
1875.  Acts  1875,  p.  121,  c.  82;  Rev.  St.  1881,  §  4069.  The  amend- 
ment made  no  change,  except  to  extend  the  time  within  which  the  county 
board  might  declare  a  forfeiture  of  the  right  to  the  donation  for  a  failure 
on  the  part  of  the  railroad  company  to  complete  its  road,  and  added  a 
proviso  which  it  is  not  necessary  to  notice  here.  Here,  again,  under  the 
section  of  the  act  of  1873  as  amended  by  the  act  of  1875,  the  provision 
that  the  county  board  shall  order  the  tax  collected  when  the  value  of  the 
work  done  upon  the  road  shall  equal  the  amount  donated,  is  without 
limitation  as  to  time.    Authority  is  given  to  the  county  board  to  declare 
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a  forfeiture  of  the  donation  if,  within  three  years  after  the  speqial  tax  id 
placed  upon  the  duplicate,  a  certain  amount  of  work  is  not  done  upon 
the  road.  If,  before  such  forfeiture  shall  be  declared,  the  value  of  the 
work  done  upon  the  railroad  shall  equal  the  amount  donated,  the  county 
board  must  order  the  special  tax  collected,  regardless  of  the  time  within 
which  the  work  may  have  been  done.  The  several  statutes  upon  the 
subject  of  donating  to  railroad  companies  by  townships  have  been  the 
source  of  no  little  difficulty  to  the  profession  and  to  the  courts.  What- 
ever doubts  there  may  have  been  as  to  their  proper  construction,  the 
later  cases  by  this  court  hold  that  since  the  passage  of  the  act  of  1873, 
mipray  the  only  mode  of  forfeiture  for  a  failure  on  the  part  of  the  railroad 
company  to  commence  and  complete  the  construction,  of  its  road  has 
been  by  and  through  an  order  by  the  board  of  county  commissioners. 

The  case  of  Wilson  v.  Board,  etc, ,  68  Ind.  607,  a^  counsel  say,  might 
have  been  decided  without  expressing  an  opinion  as  to  whether  or  not 
there  could  be  any  forfeiture  for  a  failure  on  the  part  of  the  railroad 
company  to  commence  work  upon  its  road  within  one  year  after  the 
levying  of  the  special  tax,  except  by  and  through  an  order  by  the  county 
board.  And  so  that  case  might  have  been  disposed  of  without  reference 
to  defective  allegation  in  relation  to  the  work  not  having  been  commenced . 
within  one  year  after  the  levy  of  the  special  tax,  by  holding  that  since 
the  act  of  1873,  mpniy  in  order  to  have  a  forfeiture  of  the  right  to  a  do- 
nation, it  has  been  necessary  that  the  county  board  should  declare  the 
forfeiture.  In  the  later  cases  the  case  above  has  been  regarded  and 
cited  as  resting  upon  the  ground  of  the  defective  averment  in  relation  to 
the  work  not  having  been  commenced  within  the  year,  and  upon  the 
ground  that  section  18,  supra,  was  not  in  force  after  the  passage  of  the 
act  of  1873,  mpra.  See  State  v.  Board,  etc. ,  92  Ind.  499;  Sellers  y.  Beaver^ 
97  Ind.  111. 

The  case  of  (hffyn  v.  State,  91  Ind.  324,  involved  the  exact  question 
as  to  whether  or  not  the  failure,  on  the  part  of  the  railroad  company  to 
commence  work  upon  its  road  within  one  year  after  the  levying  of  the 
special  tax,  operated  as  a  forfeiture  of  the  donation  voted  by  the  town- 
^p.     It  was  held  that  it  did  not.     It  was  said: 

''While  section  18,  supra,  remained  unqualified  by  subsequent  legislation, 
it  was  held  that,  upon  such  failure  of  the  company,  the  taxpayei-s  were  dis- 
charged from  their  obligation  to  pay  the  tax.  *  *  *  So  far  as  section  18, 
supra,  established  a  forfeiture  of  the  rights  of  the  railroad  company,  it  has 
been  repealed  by  subsequent  legislation.  WiUon  v.  Board,  eto.t  68  Ind. 
507.- 

The  act  of  1877  manifests  an  understanding  on  the  part  of  the  legisla- 
ture that  section  18  of  the  act  of  1869  had  been  repealed.  The  above 
act  of  1877  again  extended  the  time  within  which  railroad  companies, 
then  organized,  might  complete  their  roads,  and  be  entitled  to  donations 
voted  to  them  by  townships.  The  act  contained  a  proviso  that  it  should 
not  be  so  construed  as  to  entitle,  any  company  to  donations  that  had 
failed  to  commence  work  upon  its  road  within  two  years  from  the  levy- 
ing of  the  special  tax.     If  that  part  of  section  18  of  the  act  of  1869  which 
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provided  for  a  forfeiture  of  the  township  donation  by  a  failure  on  the 
part  of  the  railroad  company  to  commence  work  in  one  year  after  the 
levying  of  the  special  tax  was  in  force,  the  proviso  in  the  act  of  1877 
would  seem  to  have  been  unnecessary  because  the  donations  were  or 
would  be  forfeited  by  a  failure  to  conlmence  work  within  one  Jrear. 

Upon  a  re-examination  of  the  statutes,  and  following  the  later  cases 
above  cited,  and  keeping  in  mind  that  no  forfeiture  was  declared  by  the 
county  board,  we  are  constrained  to  hold  that  the  petition  for  a  rehear- 
ing should  be  overruled.     It  is  accordingly  so  ordered. 


Stark  and  others  v.  West  Chicago  Park  Com'rs. 

(Supreme  Court  of  IlUnoie.    May  16, 1886.)     / 

HuKidPAii  CoBPOBATiONs— Orrr  of  Chicago— Spbciai«  Assbssment— Publioa« 
TiON  of  Notice  for  Confirhation. 

The  private  act  of  1869  amending  the  charter  of  Chicago,  and  creatine  a 
board  of  park  commissioners,  required  publication  of  notice  of  application 
to  the  court  for  confirmation  of  assessments  at  least  10  days  previous  to  the 
time  fized  for  such  application.  1  Priv.  Laws  1869,  p.  849.  The  general  stat- 
ute on  notices  (Rev.  Bt.  1845,  e,  8,  g  4)  does  not  apply  to  publications  under 
such  act.  Le  MoyTie  v.  West  Chicago  Park  Com* re,  4  N.  £.  Rep.  496,  and  6  N. 
£.  Bep.  48,  followed. 

Error  to  Cook. 

Wilson  &  MoorBj  for  plaintif&  in  error. 

Campbell,  Hamilton  &  Ouster  and  Wm.  E,  Maaon,  for  defendants  in  error. 

Per  Curiam.  This  case  is  precisely  the  same,  in  all  respects,  as  Le 
Moyne  v.  West  Chicago  Park  Cbm'rs,  opinion  filed  in  vacation  after  Sep- 
tember term,  A.  D.  1885,  (4  N.  B.  Rep.  498,)  and  rehearing  denied  at 
March  term,  A.  D.  1886,  (6  N.  E.  Rep.  48.)  For  the  reasons  given  in  the 
opinion  iii  that  case  the  judgment  is  affirmed. 


Chicago  Dock  Co.  and  others  v.  West  Chicago  Park  Com'rs. 

{Supreme  Court  of  IlUnoie.    Mi^y  15>  1886.) 

Municipal  CoRPORATioNfr-^TY  of  CmoAoo — Bpbcial  Assessment— Publica- 
tion OF  NoncB  FOR  Confirmation. 

Le  Moyne  v.  Weet  Chicago  Park  Contre,  4  N.  E.  Rep.  498,  and  6  N.  E.  Rep. 
48,  followed.    See  preceding  case. 

Error  to  Cook. 

Per  Curiam.  This  case  is  in  all  respects  the  same  as  Le  Mayne  v.  West 
Chicago  Park  Com'rs^  opinion  filed  in  vacation  after  September  term,  A. 
D.  1885,  (4  N.  E.  Rep.  498,)  and  rehearing  denied  at  March  term,  A. 
D.  1886,  (6  N.  E.  Rep.  48.)  For  the  reasons  given  in  the  opinion  in 
that  case  the  judgment  is  affirmed. 
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(118  111.  52) 

P&OPLE  ex  rd.  Little,  County  Collector,  etc.,  v.  Tbustees  of  Schools 
OF  Township  19,  etc. 

(Supreme  Oowri  of  lOinoie.    May  15, 1886.) 

Schools  akd  Sohool-Distiucts— School  Lands— Ezbkft  fbom  Sfbgeal  As- 
sb8smbnt— cjonstttutional  guabanty. 

School  lands  donated  by  congress  to  the  state  (act  of  congress  April  18» 
1818;  1  Starr  &  0.  St.  631,  §6)  are  exempt  from  liability  for  special  assess- 
ments for  improvements.  This  results  from  the  guaranty  by  section  2  of  ar- 
ticle 8  of  the  constitution  of  1870  (1  Starr  &  C.  St.  141)  that  donations  for 
schools  shall  be  faithfully  applied  to  the  objects  of  such  gifts. 

Appeal  from  county  court,  Lee  county. 

Sheldon,  J.  This  was  an  application  to  the  county  collector  of  Lee 
'county,  in  this  state,  for  judgment  in  the  county  court  against  section 
16,  in  township  19,  range  8,  in  Lee  county,  for  a  special  drainage  assess- 
ment, claimed  to  be  due  thereon  and  delinquent.  The  trustees  of  schools 
in  said  township  appeared,  and  filed  various  objections  to  the  rendition 
of  judgment,  all  of  which  the  county  court  overruled,  except  the  first, 
which  it  sustained,  and  reftised  judgment,  and  the  collector  appeals  to 
this  court. 

The  objection  which  the  court  sustained  to  the  assessment  was  that 
this  section  16  was  school  land,  and  therefore  exempt  irom  the  special 
assessment.  As  in  County  of  McLean  v,  (My  of  BloomingUm^  106  HI. 
209,  this  court,  agreeably  with  its  former  rulings,  held  that  the  court- 
house square  of  the  county  of  McLean  was  subject  to  a  special  assess- 
ment for  the  improvement  of  adjacent  streets  in  Bloomington,  it  is  con- 
tended that,  upon  the  principle  of  that  decision,  school-land  section  16 
should  be  subject  to  special  assessment.  Such  school  land  stands  upon 
a  different  ground  from  other  public  property  of  the  state,  or  munici- 
palities. By  the  sixth  section  of  the  act  of  congress,  enabling  the  people 
of  Illinois  to  form  a  state  constitution,  it  was  enacted  that  "  the  section 
numbered  16,  in  every  township,  *  *  *  shall^be  granted  to  the 
state,  for  the  use  of  the  inhabitants  of  such  township,  for  the  use  of 
schools."  Article  8,  §  2,  of  the  constitution  of  1870,  provides  that  "all 
land,  moneys,  or  other  property,  donated,  granted,  or  received  for 
school,  collie,  seminary,  or  university  purposes,  and  the  proceeds 
thereof,  shall  be  faithfully  applied  to  the  objects  for  which  such  gifts  or 
grants  were  made." 

From  the  above,  this  court,  in  City  of  Chicago  v.  PeopUy  80  Dl.  384, 
deduced  the  conclusion  that  this  property  (school  section  16)  could  not 
be  subjected  to  taxation  by  the  general  assembly.  This  was  not  put 
upon  tiie  ground  of  any  direct  exemption  otherwise  of  such  property 
from*  taxation,  but  upon  the  use  for  which  the  property  was  granted, 
and  the  constitutional  provision  that  the  land  granted  for  school  pur- 
poses should  be  faithfully  applied  to  the  objects  for  which  the  grant  was 
made;  that  this  prohibited  the  legislature  from  directly  appropriating 
this  property  to  state  or  municipal  purposes,  and  it  could  not  do  so  by 
the  indirect  means  of  taxation;  that  so  much  as  would  be  taken  from  the 
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ftind  by  taxation  would  be  an  unoonstitational  perversion  of  the  fund 
to  that  extent.  It  was  said  the  state  was  the  real  owner  of  the  fund,  to 
be  hdd  in  trust  for  the  purposes  of  the  grant.  This  same  reason  which 
would  exempt  the  property  irom  taxation  must  be  held  to  exempt  it  from 
special  assessment.  The  fund  would  be  liable  to  be  misappropriated  in 
the  latter  mode  as  well  as  in  the  former.  It  does  not  meet  the  objection 
to  a  special  assessment  tp  say  that  it  takes  nothing  from  the  property, 
and  the  assessment  is  only  to  the  extent  of  the  benefit  conferred  upon  it 
by  the  improvement.  This  may  be  so  in  theory,  but  not  in  certainty. 
The  property  should  be  held  sacred  for  the  use  to  which  U  has  been  ap-' 
propriated.  It  may  be  sold,  or  it  may  be  rented,  for  school  purposes, 
but  no  authority  of  law  is  conferred  upon  any  one  to  improve  it.  It 
should  not  be  exposed  to  the  danger  of  being  improved  away,  by  being 
made  to  pay  for  supposed  benefits  conferred  upon  it  by  improvements. 

It  is  said  the  purpose  is  not  to  have  sale  made  of  the  land  to  pay  the 
assessment,  but  to  obtain  judgment,  which  may  be  paid  out  of  any  mon- 
eys unappropriated  of  the  township;  or  there  may  be  the  remedy  by 
mandamus^  requiring  the  board  of  trustees  to  levy  a  tax  for  the  payment 
of  the  judgment.  But  any  payment  so  to  be  obtained  would  come  from 
school  moneys,  and  there  would  be  equally  involved  a  perversion  of  the 
school  fund  as  if  the  property  itself  should  be  sold  to  satisfy  the  judg- 
ment. 

We  are  of  opinion  this  school  property  should  be  held  exempt  from 
the  special  assessment,  and  the  judgment  of  the  county  oourt  will  be  af- 
firmed. 


Oil  ni.  291) 

Town  of  Evans  v.  Dickey,  Ex'x. 

{Supreme  Oowrt  of  HUnaii,    June  12, 188S.) 

1.  EvmENCB— Opinion— Attornbt— Employment  of— Invbbbnobs  aiid  Con- 
clusions, AND  Attornbt's  Gbnsbal  Mbthod  ov  BxrsiNBss,  Inadmissiblb. 
The  principal  questions  in  this  case,  which  was  a  suit  for  fees  by  an  attor- 
ney, are  similar  to  those  in  Town  of  Bruce  v.  Dickey,  6  N.  B.  Rep.  486.  In 
thliB  case  the  plaintiff  testified  that  he  was  "employed  by  the  town,^  and  that 
he  uQver  "thrust  himself  into  the  defense  of  a  case  in  which  he  did  not  belieye 
he  was  employed. "  Such  statements  of  conclusion  and  general  method  of 
business  are  inadmissible. 

%  Tmal— Instructions— Summing  Up  EvmBNCB. 

It  is  grave  error,  and  ground  for  reversal,  for  the  court  to  give  an  instruc- 
tion summing?  up  the  facts  as  contended  for  by  one  side,  and  omitting  and  ex- 
cluding from  the  attention  of  the  Jury  evidence  opposed  thereto. 

8.  Appbaii— Findings  of  Controvbrtbd  Facts  bt  Appbllatb  Court,  Final 
— Othbrwisb  of  Circuit  Court. 

The  findings  of  the  appellate  court  upon  controverted  questions  of  fact  are 
flpiil  and  conclusive  upon  the  supreme  court;'  but  the^  findings  of  the  circuit 
court,  in  cases  appealed  directly  to  the  supreme  courts  are  not  flnaL  %  Starr 
&  C.  St  e.  110,  pars.  89,  90. 

Appeal  from  Marshall. 
Mr.  Janes  and  Mayo  &  Widmer,  for  appellant. 
Monroe  A  Tewkshury  and  J.  W,  Duncan^  for  appellee. 
Biehjotaon  &  Oentieman^  also  for  appellee. 
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Scott,  C.  J.  This  action  was  brought  by  T.  Lyle  Dickey,  since  de- 
ceased, against  the  town  of  Evans,  to  recover  for  professional  services  as 
an  attorney  rendered  for  and  on  behalf  of  the  town  in  suits  brought  against 
defendant  in  the  circuit  court  of  the  United  States,  and  also  for  services 
rendered  in  the  supreme  court  of  the  United  States.  Most  of  the  ques- 
tions made  and  discussed,  as  arisii^  upon  the  present  record,  have  been 
considered  and  determined  by  this  court  in  its  opinion  in  the  case  of 
Town  of  Bnice  v.  Dickey y  6  N.  E.  Rep.  435,  and  it  will  only  be  necessary 
to  refer  to  the  opinion  in  that  case  for  an  expression  of  the  views  of  this 
court  upon  all  analc^ous  questions  involved  in  the  case  being  considered. 
Only  two  questions  not  disposed  of  by  the  reasoning  in  the  opinion  in 
the  case  cited,  remain  to  be  considered.  All  others  of  sufficient  impor- 
tance to  be  remarked  upon,  it  is  thought,  are  settled  by  the  decision  in 
Toum  qfJBruce  v.  Dickey^  supra. 

On  the  trial  plaintiff  was  permitted,  over  the  objection  of  defendant, 
to  state  in  his  testimony,  given  in  his  own  behalf,  that  '^some  time  in 
the  fall,  the  latter  part  of  November,  or  early  ia  December,  1874,  I  was 
employed  by  the  town  of  Evans  in  relation  to  a  suit  brought  by  Sanborn 
against  the  town,  in  the  circuit  court  of  the  United  States  at  Chicago.  I 
don't  recollect  the  particular  mode  of  my  employment, — ^whether  the  em- 
ployment began  by  a  copy  of  the  summons  being  sent  to  me  by  the  su- 
pervisor of  the  town,  or  whether  my  attention  was  called  to  the  subject 
in  behalf  of  the  town  by  Mr.  Jones,  of  Ottawa, — but  I  do  remember  the 
fact  that  I  was  in  the  case,  and  I  know  I  never  thrust  myself  into  the 
defense  of  a  case  in  which  I  did  not  believe  I  was  employed."  The  ad- 
mission of  these  statements  of  plaintiff  was  manifest  error.  Whether  plain- 
tiff had  been  employed  by  the  town  to  defend  suits  brought  against  it  is  a 
question  of  fact,  and  it  was  highly  improper  to  permit  plaintiff,  as  wit- 
ness for  himself,  to  state  that  he  had  been  "employed  by  the  town,"  and 
that  he  never  thrust  himself  "into  the  defense  of  a  case"  in  which  "he 
did  not  believe"  he  "was  employed."  So  far  as  the  employment  of  plain- 
tiff by  the  town  was  a  question  of  fact,  it  was  within  the  province  of  the 
jury  to  determine;  but  so  far  as  any  question  of  law  was  involved,  of 
course  it  was  for  the  court.  In  no  event  could  plaintiff  be  permitted  to 
state  his  conclusion  as  to  whether  he  had  been  employed  by  the  town. 
He  could  only  be  permitted  to  state  the  fiacts  as  he  understood  them; 
and  his  version  of  the  facts,  in  connection  with  other  testimony  in  the 
case,  would  be  submitted  to  the  jury  to  find  whether  there  had  been  in 
fact  any  employment  of  plaintiff  by  the  town,  under  proper  instructions 
from  the  court  as  to  the  law  applicable. 

The  giving  of  the  sixth  instruction  for  plaintiff,  as  was  done,  was  also 
error.  It  is  faulty  for  several  reasons.  It  is  a  mere  summary  of  the 
principal  facts  as  plaintiff  insisted  they  were,  and  the  conclusion  to  be 
drawn  from  such  facts  stated  by  the  court  as  a  matter  of  law.  That  mode 
of  instructing  is  little  less  than  the  decision  of  the  whole  case  by  the 
court,  and  the  practical  effect  is  to  withdraw  the  case  from  the  jury.  It 
might  as  well  have  been  withdrawn  from  the  jury  in  terms,  so  far  as  any- 
thing  was  left  for  their  decision.     But  a  more  serious  objection  appears 


Digitized  by 


Google 


HI,]  ANDREWS  r.  PEOPLE.  266 

on  a  close  reading  of  the  instruction.  It  is  seen  it  assumes  as  facts  mat- 
ters that  are  and  were  the  subject  of  serious  contention  between  the  par- 
ties. This  is  not  allowable,  and  is  a  most  hurtful  mode  of  instructing  a 
jury.  Aside  from  this,  another  most  serious  error  exists  in  this  instruc- 
tion. It  excludes  from  the  consideration  of  the  jury,  by  its  summary 
of  allied  facts,  the  defense  insisted  upon,  which  certainly  has  some  tes- 
timony in  its  support;  that  is,  that  Mr.  Jones  was  the  attorney  employed 
by  the  town  to  conduct  the  defense  of  the  suits  brought  against  it,  and 
that  what  plaintiff  did  was  at  the  instance  of  Jones,  and  by  his  procure- 
ment. How  this  fact  may  be,  of  couhse  this  court  will  not  now  express 
any  opinion.  It  may  be  proper,  however,  to  say  the  position  taken  by 
counsel  for  plaintiff,  that  the  question  of  fact  as  to  the  employment  of 
plaintiff  is  not  open  for  review  in  this  court,  cannot  be  conceded.  The 
practice  is  otherwise.  It  is  only  the  findings  by  the  appellate  couiIb  of 
controverted  questions  of  fact  that  are  conclusive  upon  the  court;  not  so 
as  to  the  findings  of  the  trial  courts  in  cases  which  for  aiiy  reason  have 
come  directly  to  this  court.  This  case  did  not  come*  to  this  court  from 
any  appellate  court,  and  hence  there  is  no  finding  of  controverted  ques- 
tions of  fact  that  are  conclusive  upop  this  court. 

The  judgment  of  the  circuit  court  will  be  reversed,  and  the  case  re- 
manded. 


an  m.  i96)        . 

Andrews  v.  People* 

(Supreme  Court  of  lUinoU,    May  15, 1886.) 

L  Ckiminal  Law— Indictment— Witnesses  Indorsed  on. 

The  requirement  of  the  statute  on  juries,  (3  Starr  &  C.  St.  A  78,  §  17,)  that 
the  foreman  of  the  grand  Jury  shall  indorse  upon  the  hack  of  an  indictment 
the  names  of  the  witnesses  upon  whose  testimony  the  indictment  is  found,  is 
mandatory.  A  disregard  thereof  would  be  fatal  to  the  indictment.  The  in- 
dictment, in  this  case,  was  indorsed  with  the  names  of  five  witnesses,  below 
which  appeared  the  recital:  ''For  other  witnesses,  see  Off.  Palmer. "  The  in- 
dorsement is  held  sufficient,  and  the  recital  harmless. 

2.  Same— Sbvebal  Counts  for  Difpbrknt  Offenses— Election  Required  of 
Prosecution  Only  Where  Distinct  Transactions  Involved. 

Where  two  or  more  offenses  are  charged  in  several  counts,  Joined  in  one 
indictment,  and  such  offenses  may  be  parts  of  one  and  the  same  transaction, 
and  of  such  a  nature  that  the  defendant  may  be  guilty  of  both,  the  prosecu- 
tion will  not  be  required  to  elect  on  which  count  they  will  proceed.  Election 
will  be  required  only  where  distinct  offenses,  not  parts  of  the  same  transac- 
tion, are  Involved. 

8.  Evidence— Confession — Conviction  of  Accused  of  Crime  Otherwise  Es- 
tablished. 

Where  a  crime  has  been  committed,  the  admissions  of  a  party  charged  with 
the  crime,  deliberately  made,  are  admissible,  and  the  Jury  may  convict  on 
such  evidence,  if  they  believe  it  sufficient. 

4.  Criminal  Law— Trial— Instructions— Repetition. 

The  court  is  not  bound  to  give  instructions  as  asked  where  the  substance 
of  them  has  already  been  given. 

Error  to  criminal  court.  Cook  county. 

Craig,  J.     Thia  was  an  indictment  against  Andrew  Andrews,  con- 
taining two  counts.     In  the  first  count  defendant  was  charged  with  lar- 
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oenj,  and  in  fhe  second  with  receiving  stolen  goods.  On  a  trial  before 
a  jury  the  defendant  was  found  guilty  as  charged  in  the  second  count  of 
the  indictment,  and  was  sentenced  to  eight  years'  imprisonment  in  the 
penitentiary.  Several  allied  errors  are  relied  upon  to  reverse  the  judg- 
ment. 

On  the  back  of  the  indictment  is  indorsed:  "A  true  bill.  J.  J.  Cor- 
coran, Foreman  of  the  Grand  Jury ;''  and  "Witnesses:  Charles  P.  Crane, 
Lem.  Flershem,  Peter  Lapp,  Off.  Cosgrove,  Off.  Palmer.  See,  for  other 
witnesses.  Off.  Cosgrove  &  Palmer."  "Filed  June  19,  1885.  John 
Stephens,  Clerk."  The  defendant  entered  a  motion  to  quash  the  indict- 
ment on  theground  that  the  foreman  of  the  grand  jury  failcKl  tonote  thereon 
the  names  of  the  witnesses  upon  whose  evidence  the  indictment  was  found, 
as  required  by  the  statute.  The  court  overruled  the  motion,  and  this  is  the 
first  error  relied  upon  to  reverse  the  judgment.  Section  17,  e.  78,  Rev.  St. , 
provides  that  the  foreman  of  the  grand  jury  shall,  in  each  case  in  which  a 
true  bill  shall  be  returned  into  court,  note  thereon  the  name  or  names  of 
the  witnesses  upon  whose  evidence  the  same  shall  have  been  found.  It 
is  contended  that  the  statement  in  the  indictment,  "See,  for  other  wit- 
nesses, Off.  Cosgrove  <k  Palmer,"  was  not  a  compliance  with  the  statute, 
and  vitiates  the  indorsement  of  the  names  of  witnesses  required  by  the 
law.  The  statute  requiring  the  foreman  of  the  grand  jury  to  note  on  the 
indictment  the  names  of  the  witnesses  upon  whose  evidence  the  same  is 
found,  is  mandatory,  and  a  disregard  of  this  requirement  would,  no 
doubt,  be  sufficient  ground  to  authorize  the  court,  upon  proper  motion, 
to  quash  the  indictment.  McKinney  v.  People^  2  Gilman,  562.  The  ob- 
ject of  the  statute  is  for  the  benefit  of  the  accused,  who  is  entitled  to 
know  the  names  of  those  upon  whose  evidence  the  indictment  may  have 
been  found.  It  will,  however,  be  observed  that  this  statute  does  not  re- 
quire that  the  names  of  all  witnesses  who  shall  be  called  to  testify  on  the 
trial  of  the  accused  shall  be  noted  on  the  indictment,  but  the  requirement 
of  the  law  is  confined  to  the  names  of  those  upon  whose  evidence  the  in- 
dictment may  be  found.  Here  the  names  of  five  witnesses  were  noted 
on  the  indictment  by  the  foreman  of  the  grand  jury,  as  required  by  the 
statute,  and  the  presumption  is,  in  the  absence  of  any  contrary  blow- 
ing, that  they  were  the  witnesses,  and  the  only  witnesses,  upon  whose 
evidence  the  indictment  was  found.  It  is  true  there  is  noted  on  the  in- 
dictment, "See,  for  other  witnesses.  Off.  Cosgrove  <k  Palmer;"  but  from 
this  statement  no  presumption  can  arise  that  witnesses  other  than  those 
whose  names  are  noted  testified  before  the  grand  jury.  Before  this  state- 
ment appears,  the  noting  of  the  names  of  witnesses  on  the  indictment 
required  by  statute  is  full  and  complete,  and  that  noting  is  in  no  manner 
contradicted  or  impaired  by  this  statement.  The  statement  may  be  re- 
jected entirely,  as  no  part  of  the  indictment,  or  it  may  be  treated  as  a 
mere  memorandum,  for  the  benefit  of  the  state's  attorney  in  finding  other 
witnesses  who  were  not  before  the  grand  jury,  which  in  no  manner  re- 
lated to  the  statutory  duty  of  the  foreman  of  the  grand  jury  in  noting  the 
names  of  the  witnesses  on  the  indictment.  But,  however  this  statement 
may  be  regarded,  when  the  foreman  of  the  grand  jury  had  noted  the 
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names  of  five  witnesses  on  the  indictment,  he  had  complied  with  the  re- 
quirement of  the  statute.  We  are  of  opinion  that  there  was  no  error  in 
overruling  the  motion  to  quash  the  indictment. 

As  stated  before,  the  indictment  contained  two  counts:  one  for  lar- 
ceny, and  the  other  for  receiving  stolen  goods.  After  the  evidence  was 
all  in,  the  defendant  entered  a  motion  to  compel  the  prosecution  to  elect 
upon  which  one  of  the  counts  of  the  indictment  a  conviction  would  be 
asked.  The  court  overruled  the  motion,  and  this  decision  is  relied  upon 
as  error.  In  Bennett  y.  People^  96  111.  602,  where  a  motion  was  made  to 
require  an  election,  before  the  trial  began,  it  was  held  that  a  count  for 
larceny  and  receiving  stolen  goods  might  properly  be  joined  in  one  in- 
dictment, and  a  trial  might  be  had  on  aU  the  counts;  that  where  the 
charges  all  relate  to  one  transaction,  the  prosecution  would  not  be  re- 
quired to  elect  on  which  count  a  conviction  would  be  asked.  In  Ooodr 
hue  v.  People,  94  ]U1.  46,  where  an  indictment  contained  three  counts* 
and  a  motion  was  made  by  the  defense  to  require  an  electioil,  it  was 
held  that  where  two  or  more  offenses  form  part  of  one  transaction,  and 
are  such  in  nature  that  a  defendant  may  be  guilty  of  both,  the  prosecu- 
tion will  not,  as  a  general  rule,  be  put  to  an  election,  but  may  proceed 
under  one  indictment  for  the  several  offenses,  though  they  be  felonies. 
The  right  of  demanding  an  election,  and  the  limitation  of  the  prosecu- 
tion to  one  offense,  is  confined  to  charges  which  are  actually  distinct 
from  each  other,  and  do  not  form  parts  of  one  and  the  same  transaction. 
The  doctrine  of  the  cases  cited  is  fully  supported  in  Bish.  Grim.  Pipe.  § 
457,  where  the  author  says,  when  the  counts  are  for  different  felonies, 
really  or  supposed  to  be  connected  with  the  one  transaction, — as,  for  ex- 
ample, larceny,  and  receiving  stolen  goods,  or  embezzlement  and  lar^ 
ceny,  and  a  fortiori  where  one  felony  is  set  out  in  various  ways  in  thedif-  , 
ferent  counts  to  meet  the  varying  forms  of  proof, — ^no  election  of  counts 
will,  in  ordinary  circumstances,  be  required,  but  all  will  be  left  open 
for  the  jury  to  pass  upon.  Tobin  v.  People,  104  111.  666,  cited  by  coun- 
sel for  the  defendant,  does  not  confiict  in  the  least  with  the  rule  an- 
nounced in  the  cases  cited.  In  that  case  the  joinder  of  counts  was 
held  to  be  proper,  but  the  judgment  was  reversed  because  the  jury  had 
failed  to  determine  under  which  count  of  the  indictment  defendant  was 
guilty;  that  where  there  was  a  count  for  robbery,  larceny,  and  receiving 
stolen  property,  a  general  verdict  of  guilty  could  not  be  sustained. 
There  was  no  motion  to  require  an  election  in  that  case,  as  here,  and  no 
ruling  on  the  point  involved  in  this  case.  Upon  an  examination  of  the 
evidence  which  was  before  the  court  when  the  motion  was  denied,  it  is 
apparent  that  the  offense  charged  in  the  two  counts  of  the  indictment 
grew  out  of  one  transaction;  that  the  two  offenses  charged  forced  a 
part  of  one  transaction.  Under  such  circumstance,  it  is  dear  that 
the  motion  requiring  the  prosecution  to  elect  was  properly  overruled. 

The  court  gave  for  the  defendant  eight  instructions  as  asked,  and  two  as 
modified, — ^in  all  ten  instructions, — and  refused  four.  The  refusal  to  give 
the  four  is  assigned  for  error.  The  first  refused  instruction,  in  substance,, 
informed  the  jury  that  the  defendant  should  not  be  convicted  upon  the  vuv^.i 
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corroborated  evidence  of  alleged  confession  made  by  him  to  a  witness,  and 
unless  there  is  other  evidence  showing  that  defendant,  at  the  time  the  goods 
were  received,  knew  thfey  were  stolen  they  should  acquit,  etc.  Where 
a  crime  has  been  committed,  the  admissions  of  a  party  charged  with  the 
crime,  deliberately  made,  are  always  admissible,  for  the  purpose  of 
showing  the  guilt  of  the  accused,  and  the  jury,  who  are  the  judges  of 
the  weight  to  be  given  to  all  evidence,  may  convict  on  such  evidence,  if 
they  believe  it  sufficient.  We  regard  this  rule  well  settled,  both  by 
the  authorities  and  the  well-established  practice  in  criminal  cases.  In 
a  case  of  this  character  it  was  necessary  to  prove  that  the  goods  had  been 
stolen  by  evidence  independent  of  the  confessions  of  the  defendant; 
when  that  fact,  which  may  be  regarded  as  the  corpus  ddicH,  was  estab- 
lished, then  the  defendant  may  be  convicted  upon  evidence  of  his 
own  confessions.  Williams  v.  People^  101  111.  382.  As  to  the  second 
refused  instruction,  the  substance  of  all  that  is  contained  in  it  was  given 
to  the  jury  in  defendant's  instruction  No.  8,  and  a  repetition  of  the 
same  thing,  in  a  different  form  of  expression,  was  not  required.  As  to 
the  third  refused  instruction,  all  that  is  embraced  in  it  proper  for  the 
consideration  of  the  jury  was  given  in  instruction  No.  4,  and  modified  in- 
struction No.  6,  and  it  was  not  error  to  refuse  the  instruction  as  drawn. 
Indeed,  the  jury  were  fully,  and  so  far  as  disclosed  by  the  record  feirly, 
instructed  in  regard  to  every  legal  principle  involved  in  the  case;  and 
even  if  it  be  true  that  some  of  defendant's  refused  instructions  contained 
correct  propositions  of  law,  his  case  was  not  injured  by  their  refusal. 

So  far  as  appears  by  the  record,  the  defendant  has  had  a  fair  and  im- 
partial trial,  and  the  evidence  was  sufficient  to  warrant  a  verdict  of 
guilty;  and  we  perceive  no  ground  upon  which  the  judgment  ought  to 
be  reversed.     It  will  therefore  be  affirmed. 


(117  111.  150) 

Baxtrom  v.  Chicago  &  N.  W.  Ry.  Co. 
(Supreme  Court  cf  lUimie,    May  16,  188ft.) 

EbBOB— FlNALITT  OF  JUBokEKT   OP  APPELLATB  COUBT— ACTIOHS  SOTJHDIBrO  IX 

Damaqbs. 

In  actions  sounding  in  damages,  where  the  Judgment  of  the  lower  court  is 
for  less  than  $1»000  exclusive  of  costs,  and  that  judgment  is  affirmed  or  oth- 
erwise disposed  of  in  the  appellate  court,  the  judgment  of  the  appellate  court 
is  final.  Where  the  court  directs  a  verdict  for  the  defendant,  ana  gives  judg- 
ment thereon  for  the  defendant,  a  Judgment  of  affirmance  in  the  appellate 
court  is  final. 

Error  to  First  district. 

Soott,  J.  This  action  was  broughv  by  Gustav  Baxtrom  in  the  supe- 
rior court  of  Cook  county  against  the  Chicago  &  Northwestern  Railway 
Company,  and  was  to  recover  for  personal  injuries  to  plaintiff  alleged  to 
have  been  caused  by  the  negligent  conduct  of  defendant  in  the  manage- 
ment of  one  of  its  engines  by  the  servants  in  charge.  On  the  trial  the 
court  instructed  the  jury,  as  a  matter  of  law,  "there  was  not  sufficient 
evidence  to  warrant  a  verdict  for  plaintiff,'*  and  directed  the  jury  to  find 
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"defendant  not  guilty,"  which  they  did-  The  judgment  rendered  on  the 
verdict  for  defendant,  and  against  plaintiff,  was  afterwards  affirmed  in 
the  appellate  court  of  the  First  district,  and  plaintiff  brings  the  case  to 
this  court  on  error. 

It  is  obvious  no  writ  of  error  will  lie  from  this  court  to  the  appellate 
court  in  this  case.  The  action  is  one  sounding  in  damages,  and  the  stat- 
ute (section  25,  appellate  court  act)  provides  that  "in  all  cases  sounding 
in  damages  wherein  the  judgment  of  the  court  below  is  less  than  oqc 
thousand  doDars,  ($1,000,)  exclusive  of  costs,  and  the<judgment  is  af- 
firmed or  otherwise  finally  disposed  of  in  the  appellate  court,  the  judg- 
ment *  *  *  of  the  apj>el]ate  court  shall  be  final,  and  no  appeal  shall 
lie,  or  writ  of  error  be  prosecuted  therefrom,"  unless  where,  in  such  cases, 
a  majority  of  the  judges  of  the  appellate  court  shall  be  of  opinion,  and 
so  certify,  the  case  decided  by  them  "involved  questions  of  law  of  such 
importance,  either  on  account  of  principle  or  collateral  interests,  as  that 
it  should  be  passed  upon  by  the  supreme  court."  The  judgment  in  this 
case  is  less  than  $1,000,  exclusive  of  costs,  and,  as  no  majority  of  the 
judges  of  the  appellate  court  have  made  any  certificate  that  would  give 
this  court  jurisdiction,  under  the  statute,  to  hear  and  determine  the  cause, 
the  writ  of  error  must  be  dismissed,  which  is  done. 


(US  HI.  80) 

Massey  and  others  v.  Huntington. 
(Supreme  Court  of  JlUnais.    Jane  18»  1686.) 

1.  Trdbt— Vacation— Undue  Influence  and  Fraud— Acknowledgment  Pbb- 

P0NDBRATB8. 

Op  a  bill  by  tbe  devisee  of  a  wife  to  vacate  a  prior  disi>08itioii  in  troat, 
made  by  sqch  wife  Jointly  with  her  husband,  on  tne  ground  of  undqe  influ- 
ence, the  acknowledgment,  supported  by  the  testimony  of  the  officer  who 
certified  thereto,  is  conclusiye,  in  the  absence  of  clear  and  satisfactory  evi- 
dence to  the  contrary. 

2.  Same— Declabations  of  Donob  Inadiossiblb  to  S^ow  Fraud  or  Undue 

Influence. 

On  a  bill  to  vacate  a  trust  on  the  ground  of  fraud  or  undue  influence,  the 
dedaradons  of  the  donor,  made  either  before  or  after  the  execution  of  the 
deed,  are  inadmissible  to  show  such  fraud  or  undue  influence. 
8.  Sake— Executed  TRUSTs—CoNsroEBATiaN  not  Necessary. 

A  trust  IB  executed  when  no  act  is  necessary  to  be  done  to  give  it  effect. — 
when  the  trust  is  fully  and  finally  declared  in  the  instrument  creating  it.  Ilie 
transaction  in  this  case  comes  within  this  rule.  A  consideration  is  not  nec- 
essary to  sustain  an  executed  trust,  and  such  a  trust  is  irrevocable. 

ScoTT,  C.  J.,  dissents. 

Error  to  superior  court,  Cook  county. 

Craig,  J.  This  was  a  bill  in  equity  brouj^ht  by  Fannie  H.  Rexfotd 
to  set  aside  a  deed,  bill  of  sale,  and  a  declaration  in  trust  executed  by  the 
the  complainant  and  Heber  S.  Rexford,  Jr.^  her  l^usband,  to  H.  H. 
Massey,  trustee,  and.  Ephraim  Hi  Denison,  successor  in  trust.  The. 
three  papers  were  executed  on  the  fourteenth  day  of  February,.  1882. 
The  deed,  for  an  expressed  consideration  of  one  dollar  and  love  and  af** 
fection,and  other  good  and  valuable  considerations,  purported  to  convey 
five  acres  of  land  la  Cook  county,  which  was  then  owHed  by  Heber  8. 
Rexfordy  Jr.,    By  the  bill  of  sale,  upon  ia  like  consideration!  Heber  SI [ 
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and  Fannie  H.  Rexford  granted,  bargained,  sold,  and  delivered  to  Mas- 
sey,  trustee,  and  Denison,  his  successor  in  tfust,  a  promissory  note  for 
$100  and  an  open  account  for  $2,191.21  against  Norman  Rexford;  also 
one  certificate  of  insurance,  No.  25,962,  in  the  Lumberman's  Lodge,  No. 
1,815,  of  Knights  of  Honor,  for  the  sum  of  $2,000,  bearing  date  the 
eleventh  day  of  February,  1882,  on  the  life  of  the  said  Heber  S.  Rex- 
ford, Jr.,  and  payable  at  his  death;  also  one  policy  of  insurance  issued 
by  the  Connecticut  Mutual  Life  Insurance  Company,  numbered  134,395, 
on  the  life  of  the  said  Heber  S.  Rexford,  Jr.,  for  the  sum  of  $1,000,  on 
the  10-year  plan,  dated  May  13,  A.  D.  1875,  and  payable  at  his  death. 
The  declaration  of  trust  provided  that — 

"The  above  conveyance  of  the  real  esUite  therein  described,  and  the  above 
bill  of  sale  of  the  personal  property  therein  described,  are  respectively  made, 
executed,  and  delivered  by  the  undersigned,  Heber  8.  Rexford,  Jr.,  and  Fan- 
nie H.  Bexford,  his  wife,  to  the  said  Henry  H.  Massey,  or  his  successor  in 
trust,  for  the  following  uses  and  purposes,  to-wit:  To  hold  the  personal  prop- 
erty, with  power  to  sell,  to  lease,  or  incumber  the  real  estate,"  etc.,  "(1)  to  pay 
all  necessary  expenses,  including  reasonable  compensation  for  said  trustee's 
services  attending  the  management  of  the  property  above  conveyed,  and  the 
execution  of  the  trust  herein  created;  (2)  to  pay  to  the  said  Heber  S.  Rex- 
ford, Jr.,  during  his  life  the  sum  of  forty  dollars  (840)  per  month,  and  such 
other  amount  as  he  may  deem  necessary  from  time  to  time,  for  the  comfort- 
able maintenance  and  support  of  the  said  Henry  S.  Rexford,  Jr.,  and  Fan- 
nie H.  Rexford,  his  wife;  and  in  case  of  the  death  of  said  Heber  S.  Rexford, 
Jr.,  before  the  death  of  the  said  Fannie  H.  Rexford,  his  wife,  then  and  in 
that  case  the  said  Henry  H.  Massey,  or  his  successor  in  trust,  shall  pay  to  the 
said  Fannie  H.  Rexford  during  her  life  the  sum  of  forty  dollars  ($40)  per 
month,  and  from  time  to  time  such  other  sums  as  he  may.  deem  necessary  for 
the  comfortable  sappoit  and  maintenance  of  the  said  Fannie  H.  Rexford;  and 
all  the  rest  and  residue  of  such  proceeds  as  aforesaid,  and  any  or  all  of  said 
personal  propeity  described  in  above  bill  of  sale  as  may  remain  in  the  bands 
of  the  said  Henry  H.  Massey,  or  his  successor  in  trust,  at  the  death  of  the 
said  Heber  S.  Rexford,  Jr.,  should  he  survive  the  said  Fannie  H.  Rexford,  or 
at  the  death  of  the  said  Fannie  H.  Rexford,  if  she  should  survive  the  said 
Heber  S.  Rexfoird,  Jr..  the  said  Henry  H.  Massey  or  his  successor  in  trust 
shall  pay  over  and  deliver  the  same  to  the  following  named  persons,  to-wit: 
Two  hundred  and  fifty  dollars  ($250)  to  be  paid  to  Mrs.  Maria  D.  Hunting- 
ton, of  Blue  Island,  Ck)ok  county,  Illinois,  mother  of  Fannie  H.  Rexford,  if 
she  should  survive  the  said  Heber  S.  Rexford,  Jr.,  and  Fannie  H.  Rexford; 
if  she  should  not  survive  the  said  Heber  S.  Rexford,  Jr.,  and  Fannie  H.  Rex- 
ford, then  and  in  that  event  the  said  sum  of  two  hundred  and  fifty  dollars 
($250)  shall  be  divided,  with  the  rest,  residue,  and  remainder  of  the  estate, 
as  follows:  One-quarter  (i)  thereof  to  Julia  Rexford,  mother  of  said  Heber 
S.  Rexford,.  Jr.;  one-quarter  (J)  thereof  to  F.  J>.  Rexford,  of  Centralia,  Illi- 
nois; one-quarter  (^)  thereof  to  Norman  B.  Rexford,  of  Blue  Island,  Cook 
county,  Illinois,  and  the  remaining  one-quarter  thereof  to  Mrs.  C.  Caroline 
Massey,  wife  of  said  Henry  H.  Massey,  of  Blue  Island,  Cook  county,  Illinois, 
or  to  their  or  each  of  their  administrators,  executors,  os  assigns;  and  the  said 
Henry  H.  Massey,  or  his  successor  in  trust,  shall,  from  the  execution  and  de* 
livery  of  this  instrument,  hold  the  legal  title  of  said  real  estate  above  con- 
veyed to  him,  subject  to  the  other  trust  herein  set  forth,  in  tri^st  for  said 
Julia  Rexford,  F.  D.  Rexford,  Norman  B.  Rexford,  and  C.  Caroline  Massey» 
share  and  share  alike;  and  at  the  time  of  the  distribution  of.  any  remainder 
of  said  personal  property,  or  the  proceeds  therectf*  and  the  rentals  and  inctitn- 
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brances  aforesafd,  as  abore  set  forth,  the  said  Henry  H.  Massey,  or  his  suc- 
cessor in  trust,  shall  made,  execute,  and  deliver  to  the  said  Julia  Bexford,  F. 
D.  Bexford,  Norman  B.  Bexford,  and  C.  Caroline  Massey,  or  their  or  each  of 
their  heirs,  legatees,  or  assigns,  good  and  sufficient  deed  or  deeds  to  convey 
the  legal  title  of  said  real  estate  to  them,  whereupon  this  trust  shall  cease  and 
be  determined." 

The  deed,  bill  of  sale,  and  declaration  of  trust  were  acknowledged  bo- 
fore  a  notary  public  on  the  day  of  their  date,  and  delivered  to  the  trus- 
tee, Maasey,  who  filed  them  for  record  in  the  recorder's  office  of  Cook 
county  on  the  thirteenth  day  of  May,  1882.  Heber  S.  Rexford,  Jr. ,  died 
intestate  on  the  twelfth  day  of  May,  1882,  leaving  a  widow,  Fannie  H. 
Bexford,  but  no  child  or  children,  or  descendants  of  any  child.  On  the 
fifth  day  of  September,  1882,  the  widow  filed  this  bill  to  set  aside  the 
deed,  bill  of  sale,  and  declaration  of  trust  on  the  ground  of  undue  influ- 
ence; the  bill  charging  that  the  papers  were  executed  without  considera- 
tion, and  that  the  complainant  was  overreached  in  the  execution  thereof. 
It  is  also  charged  in  the  bill  that  the  papers  executed  were  intended  as 
a  testamentary  disposition  of  property,  and  hence  not  binding  on  the 
complainant.  The  complainant,  Fannie  H.  Bexford,  died  October  27, 
1882.  Previous  to  her  death  she  made  a  will  devising  all  her  estate  to 
Bessie  B.  Huntington,  her  sister,  who  was  substituted  as  a  party  com- 
plainant in  the  bill. 

As  respects  the  execution  of  the  papers  by  Heber  S.  Bexford,  Jr., 
it  is  apparent  from  the  evidence  that  they  were  executed  after  mature 
deliberation,  and  with  a  full  understanding  of  their  terms,  conditions, 
and  the  manner  in  which  they  would  affect  his  rights,  and  also  the  rights 
of  his  wife.  He  and  his  wife  were  both  in  the  last  stages  of  consump- 
tion; and  his  desire,  no  doubt,  was  to  make  such  a  disposition  of  his 
property  as  would  afford  a  reasonable  support  for  himself  and  wife  while 
living,  and,  after  their  death,  have  the  remainder  pass  into  the  hands  of 
his  own  relatives.  While  on  a  visit  with  a  brother  at  Centralia,  in  Jan- 
uary, 1882,  he  requested  his  brother  to  consult  a  lawyer  as  to  the  best 
mode  of  disposing  of  his  property.  It  seems  that  Bexford's  brother, 
after  a  consultation,  informed  him  that  the  lawyer  advised  that  a  will 
might  be  defeated  by  an  election  of  the  widow,  but  that  the  matter  might 
be  arranged  in  the  shape  of  a  trust.  Soon  after  this,  Bexford  returned 
to  Cook  county,  and  in  an  interview  with  Massey  obtained  his  consent 
to  act  as  trustee,  and  sent  Massey,  with  a  memorandum,  to  Judge  Wal- 
lace to  have  the  papers  prepared.  Wallace  desired  ftirther  information, 
which  was  obtained  from  Bexford,  and  within  a  few  days  the  papers 
were  prepared,  and  placed  in  the  hands  of  Bexford  and  his  wife  for  exe; 
cution,  and  were  executed  and  acknowledged  as  stated  before.  So  fa^ 
as  appears  there  was  no  haste  in  the  preparation  or  execution  of  the 
papers;  but  mature  deliberation  characterized  the  whole  transaction. 

But  it  is  said  that  Fannie  H.  Bexford,  the  wife,  had  not  understood 
the  nature  of  the  papers,  and  they  were  a  fraud  upon  her  rights.  She 
never  testified  in  the  case,  and  what  might  have  been  her  account  of  the 
transaction,  had  she  been  called  upon  as  a  witnessi  is  mere  conjecture. 
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The  evidence  of  the  notary  public  before  whom  they  acknowledged  the 
papers  is  in  the  record.  He  stated  that  the  papers  were  acknowledged 
on  the  evening  of  February  14,  1882,  at  the  home  of  Mrs.  Simmons. 
He  also  testified: 

''When  I  got  there,  I  had  a  little  conversation  before  taking  the  acknowl- 
edgment. Then  I  took  the  paper,  and  asked  Heber  and  Fannie  Bexford  if 
these  were  their  signatures;  if  they  were  their  free  and  voluntary  act  and 
deed  for  the  purposes  set  forth  in  the  deed.  Heber  and  Fannie  were  sitting 
right  near  together,  and  Heber  said  *  Yes,'  and  Fannie  gave  an  affirmative 
nod  of  her  head  in  each  of  the  three  acknowledgments." 

The  three  papers  had  been  signed  by  Rexford  and  his  wife  before  the 
notary  called,  and  the  presumption  is  that  they  had  read  them  and  un- 
derstood the  contents;  and,  if  reliance  is  to  be  placed  on  the  evidence  of 
the  notary, — ^and  we  perceive  no  reason  to  question  it, — Fannie  H.  Rcix- 
ford  freely  and  voluntarily  executed  the  three  papers  with  a  full  knowl- 
edge of  their  contents  and  bearing  on  her  rights.  The  complainant, 
Bessie  B.  Huntington,  sole  devisee  of  Fannie  Rexford,^  testified  to  a  cer- 
tain conver^tion  between  Massey,  the  trustee,  and  Mrs.  Rexford  which 
occurred  after  the  death  of  her  husband;  and  reliance  is  placed  upon 
this  evidence  to  show  that  Fannie  Rexford  was  misled  in  the  execution 
of  the  papers.  She  testified  that  her  sister,  Mrs.  Rexford,  called  on 
Massey  for  money  to  furnish  a  room,  and  he  told  her  he  had  no  money 
for  that  purpose,  when  Mrs.  ^lexfprd  said  it  was  not  at  all  as  she  had 
understood  it  when  she  had. signed  the  paper.  She  said  she  understood 
she  was  to  have  whatever  she  wanted,  and  that  it  was  not  to  be  a  matter 
of  Mr.  Massey 's  deciding  what  she  wanted;  that  she  was  simply  to  go  to 
him  when,  she  wanted  it;  and  she  repeatedly  said  it  was  told  her  so,  and 
that  was  the  way  she  understood  it;  and  she  said  once  that  Mr.  Massey 
understood  it  just  so,  she  felt  sure. 

The  declarations  of  a  testator  or  grantor,  made  before  or  after  the  exe- 
cution of  a  will  or  deed,  might  be  competent  evidence  to  prove-mental 
condition,  but  such  declarations  are  not  competent  to. show  undue  influ- 
ence or  fraud.  The  law  is  well  settled  that  a  party  cannot  impeach  a 
deed  or  other  instrument  of  writing,  which  he  has  voluntarily  executed, 
by  his  own  parol  declarations.  Dickey  v.  Carter,  42  HI.  384.  As  ob- 
served before,  when  the  papers  were  executed,  Riexford  and  his  wife  were 
both  weak  in  body,  and  neither  were  expected  long  to  live;  but,  so  far 
as  is  shown  by  the  evidence,  their  mental  faculties  were  not  impaired, 
and  they  were  fully  competent  to  transact  any  ordinary  business.  It  is 
no  doubt  true  that,  after  the  death  of  Rexford,  his  wife  became  dissatis- 
fied with  the  disposition  which  had  been  made  of  the  property;  but  this 
record  contains  no  sufficient  evidence  to  establish  undue  influence  or 
fraud  practiced  upon  her;  and  she,  and  those  claiming  under  her,  must 
be  held  bound  by  the  papers  which  she  voluntarily,  executed. 

Schaper  v.  Schapery  84  111.  604,  has  been  cited  by  complainant's  coun- 
sel as  an  authority  in  her  favor.  We  are  entirely  satisfied  with  the  de- 
cision made  in  the  case  cited,  but  the  facts  there  are  so  different  from 
the  facts  of  this  case  that  it  cannot  be  regarded  as  an  authority  here. 
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Thayer  v.  Thayer^  14  Vt.  107,  has  also  been  cited.  Tliat  case  was  doubt- 
less decided  right  on  its  facts.  There  the  wife  did  not  join  in  the  exe- 
cution of  the  papers,  and  the  transaction  was  entered  into  by  the  hus- 
band in  order  to  defraud  her  out  of  her  just  rights,  and  the  court  prop- 
erly held  that  she  was  entitled  to  relief.  Other  cases  have  been  cited, 
but  they  will  all  be  found,  upon  examination,  to  be  so  widely  different 
in  their  facts  from  this  case  as  not  to  be  authority  here. 

But  it  is  urged  that  the  disposition  of  the  property  was  testamentary  in 
character,  and  hence  not  conclusive  on  the  wife.  If  the  deed  which  was 
executed  by  Rexford  and  his  wife,  purporting  to  convey  the  property  to 
Massey ,  was  an  instrument  to  take  effect  in  the  future,  as  upon  the  death 
of  the  grantor,  then  it  might  be  regarded  as  testamentary  in  character. 
If,  on  the  other  hand,  the  deed  was  an  executed  and  delivered  instru- 
ment, to  take  immediate  effect,  and  nothing  left  for  the  grantors  to  do 
in  order  to,cx)mplete  the  contemplated  arrangement,  then  it  is  a  trust. 
1  Sand.  Uses,  371.  Upon  an  inspection  of  the  deed  under  which  the 
property  was  transferred  to  the  trustee  it  is  manifest  that  the  transaction 
is  an  executed  trust.  The  property  is  absolutely  transferred  to  the  trus- 
tee. The  grantors  retain  no  control  whatever  over  it.  The  trustee  takes 
the  property,  and,  by  the  terms  of  the  deed,  he  is  required  to  pay  He- 
her  S.  Rexford,  Jr.,  during  his  natural  life,  $40  per  month,  and  such 
other  amount  as  he  may  deem  necessary  for  the  support  of  Rexford  and 
his  wife;  and,  upon  the  dearth  of  Rexford  before  the  death  of  his  wife, 
then  the  trustee  is  required  to  pay  her  $40  per  month,  and  such  other 
sum  as  he  may  deem  necessary  for  her  comfortable  support.  Upon  the 
death  of  both  Rexford  and  his  wife  a  certain  and  absolute  disposition  of 
the  property  remaining  is  provided  for.  No  power  of  revocation  is  re- 
served, nor  was  anything  left  for  the  grantors  to  do;  but  the  property 
vested  absolutely  in  the  trustee,  on  delivery  of  the  deed,  for  certain  spec- 
ified purposes.  A  testamentary  disposition  of  property  does  not  take 
effect  until  the  death  of  the  testator,  and  hence  is  within  the  control  of 
the  testator,  liable  to  be  changed  or  abrogated  at  his  pleasure;  but  this 
transaction  contains  no  element  of  that  character.  In  2  Pain,  Eq.  Jur. 
5  1001,  the  author  says:  "A  trust  is  executed  when  no  act  is  necessary 
to  be  done  to  give  it  effect, — when  the  trust  is  fully  and  finally  declared 
in  the  instrument  creating  it."    Such  is  this  transaction. 

It  is  said  that  the  transaction  has  no  consideration  to  sustain  it. 
Where  the  trust  is  complete  and  executed,  as  in  this  case,  a  considera- 
tion is  not  material.  Ex  parte  Pye,  18  Ves.  Jr.  148;  SUme  v.  HackeU^  12 
Gray.  227;  Perry,  Trusts,  §  98. 

The  decree  of  the  circuit  court  will  be  reversed,  and  the  cause  remanded 
for  further  proceedings  consistent  with  this  opinion. 

Scott,  C.  J.  Dissenting,  as  I  do,  from  both  the  conclusion  and  reason- 
ing in  this  case,  I  feel  at  liberty  to  state  my  vjews  of  the  whole  case.  It 
is  seen  the  bill  in  this  case  was  brought  in  the  superior  court  by  Fannie 
H.  Rexford,  since  deceased,  against  Maria  Huntington,  Julia  Rexford, 
Fayette  Rexford,  Norman  B.  Rexford,  C.  Caroline  Massey,  Henry  H. 
v.7N.E.no.8 — 18 
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Massey,  and  Ephraim  H.  Denison.  The  object  of  the  bill  was  to  set 
aside  a  deed,  bill  of  sale,  and  a  dedatation  of  trust  made  by  Heber  H. 
Rexford,  Jr.,  now  deceased,  in  which  complainant,  who  was  then  his 
wife,  joined,  in  the  execution  to  Henry  H.  Massey,  as  trustee  for  the 
grantors,  and  Ephriam  H.  Denison,  as  successor  in  trust.  The  real 
estate  convey ed  consisted  of  about  five  acres,  and  the  personalty  consisted 
mainly  of  life  policies  and  other  choses  in  action;  the  whole  property, 
both  real  and  personal,  being  of  near  the  value  of  $7,500.  The  bill  of 
sale  and  declaration  of  trust,  with  the  deed,  were  all  executed  on  the 
eleventh  day  of  February,  1882,  and  were  all  acknowledged,  before  a 
notary  public,  both  by  Heber  H.  Rexford  and  Fannie  H.  Rexford,  his 
wife,  the  complainant  in  this  bill.  On  the  twelfth  day  of  May  next  after 
the  execution  of  these  several  papers,  Heber  H.  Rexford  died,  leaving 
him  surviving  his  widow,  complainant,  but  no  child,  or  descendants  of 
any  child.  Neither  of  the  instruments  executed  by  the  parties  were 
placed  on  record  until  the  next  day  after  the  death  of  the  husband.  The 
declaration  of  uses  and  purposes  for  which  the  deed  and  bill  of  sale  were 
made  to  Massey  and  his  successor  in  trust,  and  which  was  executed  at 
the  same  time,  and  as  a  part  of  the  same  transaction,  provided  the  trustee 
should  have  power  to  sell  and  deliver  all  or  any  portion  of  personal  prop- 
erty mentioned  in  the  bill  of  sale  for  the  uses  and  purposes  therein  ex- 
pressed, and  should  have  power  to  lease  the  real  estate,  or  incumber  it 
for  such  amounts  as  the  trustee  might  think  necessary  to  carry  out  the 
trust  therein  declared,  and  further  provided  the  proceeds  of  any  such 
sales  of  the  personal  property,  and  any  and  all  money  arising  from  the 
leasing  or  incumbering  of  the  real  estate,  should  be  held  by  the  trustee 
named,  or  his  successor  in  trust,  upon  the  condition  following:  (1)  To 
pay  all  necessary  expenses  of  the  trust;  and  (2)  to  pay  to  Heber  H. 
Rexford,  Jr.,  during  his  life,  the  sum  of  $40  per  monUi,  as  he  might 
deem  necessary  for  the  comfortable  maintenance  and  support  of  the  said 
Heber  H.  Rexford,  and  Fannie  H.  Rexford,  his  wife;  and,  in  the  case  of 
the  death  of  the  husband  before  his  wife,  the  like  sum  was  to  be  paid  to 
her,  at  the  same  stated  periods,  during  her  life;  and  on  the  death  of  both 
husband  and  wife  it  was  made  the  duty  of  the  trustee,  or  his  successor 
in  trust,  to  pay  over  and  deliver  any  of  the  trust  funds  or  property  that 
might  then  remain  in  his  hands  to  the  following  named  persons:  To 
Maria  B.  Huntington,  should  she  survive  both  donors,  the  sum  of  $260, 
but,  should  she  die  first,  then  the  $250  were  to  be  divided  as  other  trust 
property;  that  is,  one-fourth  to  Julia  Rexford,  one-fourth  to  Fayette  D. 
Rexford,  one-fourth  to  Norman  B.  Rexford,  and  the  remaining  fourth  to 
C.  Caroline  Massey;  and  it  was  expressly  provided  the  trustee  should 
hold  the  legal  title  to  such  real  estate  so  conveyed  to  him,  subject  to  the 
other  trust  therein  declared,  in  trust  for  the  said  Julia  Rexford,  Fayette 
Rexford,  Norman  B.  Rexford,  and  C*  Caroline  Massey,  share  and  share 
alike;  and  on  the  final  distribution  of  the  residue  of  the  estate  it  was 
made  the  duty  of  the  trustee  to  execute  to  the  several  parties  named 
sufficient  conveyances  of  such  real  estate,  whereupon  the  trust  created 
should  cease  and  be  determined. 
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Prior  to  her  death,  which  occurred  on  the  twenty-seventh  day  of  Oo- 
toher,  1882,  Fannie  H.  Rexford  made  and  published  her  last  will  and  tes- 
tament, in  which  she  named  Bessie  H.  Huntington  as  her  sole  devisee 
and  legatee.  The  next  day  after  the  making  of  the  will  this  bill  was 
filed.  After  the  death  of  the  original  complainant  her  will  was  duly  ad- 
mitted to  probate,  and  since  then  this  suit,  by  leave  of  court,  has  been 
prosecuted  in  and  been  maintained  in  the  name  of  Bessie  H.  Hunting- 
ton, the  sole  legatee  named  in  the  will.  The  answers  of  the  several  de- 
fendants were  not  under  oath,  and  simply  put  in  issue  the  principal 
all^alions  of  the  bill.  On  the  hearing  the  court  found  the  principal 
allegations  of  the  bill  were  sufficiently  proved,  and  rendered  a  decree  set- 
ting aside  the  deed,  bUl  of  sale,  and  declaration  of  trust,  so  far  as  the 
same  affected  the  rights  of  the  original  complainant,  and  giving  to  the 
present  complainant  the  same  share  of  the  estate  of  Heber  H.  Rexford, 
Jr.,  deceased,  that  his  widow  would  have  taken  under  the  statute  had 
he  died  intestate,  except  as  to  the  right  of  dower  the  widow  might  have 
had.  It  is  as  to  this  part  of  the  decree  that  defendants  have  assigned 
error. 

The  transactions  out  of  which  this  litigation  arose  are  called  in  question 
mainly  upon  two  points:  (1)  That  of  undue  influence  in  procuring  the 
signature  of  the  wife  to  the  deed,  bill  of  sale,  and  declaration  of  trust, 
and  that  she  was  overreached  and  entrapped. into  the  execution  of  the 
several  papers;  and,  second,  that  the  transaction  was  nothing  more  than 
a  teaiamentary  disposition  of  his  property  made  by  Heber  S.  Rexford, 
and  therefore  not  binding  on  his  widow  after  his  death.  On  the  other 
hand,  it  is  maintained  the  deed,  bill  of  sale,  and  declaration  of  trust 
were  iairly  and  understandiiigly  executed  by  the  original  complainant, 
without  any  improper  practices  being  adopted  to  unduly  influence  her 
action,  and  that  the  transaction  is  an  executed  trust,  and  is  therefore  ir- 
revocable by  either  party  to  it. 

Construing  the  making  of  the  deed,  bill  of  sale^  and  declaration  of 
trust  together  as  simply  a  testamentary  disposition  of  the  property  by 
the  husband,  and  not  as  an  executed  trust,  then  it  is  not  binding  on  his 
surviving  widow;  and,  on  its  being  set  aside  as  to  her,  she  would  take 
as  in  the  case  of  intestacy.  This,  in  my  opinion,  may  be  done.  Un- 
doubtedly, the  law  is,  where  there  is  an  executed  trust,  and  nothing  re- 
mains for  the  donors  to  do,  it  is  irrevocable;  but  it  is  otherwise  as  to 
the  mere  testamentary  disposition  of  property,  either  real  or  personal. 
The  donor,  it  is  understood,  may  at  any  time  revoke  it,  and  recall  all 
he  has  done.  In  that  respect,  it  is  no  more  binding  than  a  will,  which, 
of  course,  is  subject  to  change  or  revocation  at  all  times,  and  the  pro- 
posed beneficiary  cannot  complain.  In  this  case,  defendants,  claiming 
the  estate,  paid  no  consideration.  If  they  take  at  all,  it  is  simply  as 
donees  of  the  bounty  of  their  deceased  kinsman  as  under  a  will,  and  not 
otherwise.  In  that  respect  it  may  be  said  both  parties  now  claiming 
the  property  stand  in  the  same  relation  to  it.  Neither  of  them  have 
any  equities  in  their  favor  arising  out  of  any  valuable  consideration. 

Much  light  will  be  shed  on  the  subject  of  the  inquiry  necessary  to  be^ 
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made,  by  ascertaining  the  exact  condition  of  the  parties  at  the  time  the 
several  instruments  were  executed.  The  parties  had  been  married  about 
five  years.  They  had  had  two  children,  both  of  whom  had  died  in  in- 
fancy; so  that,  at  the  date  of  these  transactions,  they  were  childless. 
Both  of  them  were  in  very  feeble  health;  being  afBiicted  with  consump- 
tion in  its  last  or  fatal  sts^es.  The  witnesses  say  it  was  difficult  to  tell 
which  of  them  was  most  feeble.  It  was  apparent  to  all  their  friends,  and 
perhaps  to  themselves,  that  neither  one  could  live  but  a  short  tinle,  and 
their  fears  proved  to  be  true.  Both  of  them  were  unable  to  do  any  la- 
bor. The  husband,  for  some  time  before  the  execution  of  these  papers, 
had  been  unable  to  speak  otherwise  than  in  a  whisper.  He  had  been 
advised  by  his  physician,  what  he  must  have  known  himself,  that  he 
could  live  but  a  brief  time.  Shortly  before  the  making  of  the  deed 
and  other  papers,  Heber,  with  his  sister,  Mrs.  Massey,  made  a  visit  to 
their  brother  at  Centralia.  His  wife  was  left  or  remained  at  home. 
While  there,  the  subject  of  what  disposition  was  to  be  made  of  the  prop- 
erty seems  to  have  been  considered,  and  the  advice  of  a  lawyer  taken. 
Immediately  after  their  return  to  Blue  Island,  where  the  parties  resided, 
Massey,  at  the  request  of  his  brother-inlaw,  Heber  8.  Rexford,  had  the 
deed  and  other  papers  prepared  by  a  lawyer  in  Chicago  for  execution. 
Heber  was  himself  too  feeble  to  go  into  the  city  to  give  the  matter  any 
personal  attention.  It  was  managed  for  him  by  Massey,  who  was  to  be 
and  was  appointed  trustee.  Although  the  papers  were  all  signed  and 
acknowledged  on  the  fourteenth  day  of  February,  1882,  yet  they  were 
not  recorded  until  the  next  day  after  the  death  of  the  husband,  which 
occurred  on  the  twelfth  day  of  May  next  thereafter.  It  is  probable  the 
papers,  after  they  had  been  executed,  remained  in  the  hands  of  the  trus- 
tee named;  but  how  that  may  have  been  does  not  distinctly  appear.  It 
does  not  appear,  however,  he  attempted  to  do  anything  towards  the  ex- 
ecution of  the  trust  prior  to  the  death  of  the  trustee. 

Equity,  discarding  unmeaning  and  useless  forms,  will  look  at  the 
substance  of  the  act  done,  and  the  intention  with  which  it  was  done, 
and  carry  out  that  intention.  No  matter  what  form  the  transaction  puts 
on,  equity  will  penetrate  it,  and  discover  the  true  purpose  of  the  parties 
to  it,  and  will  construe  it  accordingly.  That  ought  to  be  done  in  this 
case.  The  trust  declared  in  this  case  may  have  been  made  in  the  form 
of  an  executed  trust,  with  a  design  to  conceal  the  real  intention  of  the 
party  to  make  a  testamentary  disposition  of  his  property.  If  so,  the 
form  adopted  ought  not  to  be  permitted  to  stand  in  the  way  of  a  true 
construction;  otherwise  great  injustice  might  be  done  simply  by  adopt- 
ing a  covering  to  conceal  the  real  purpose  the  party  intended  to  accom- 
plish. That,  of  course,  the  law  will  not  permit.  The  trust  attempted 
to  be  declared  in  this  case  ought  not  to  be  permitted  to  stand  simply 
because  it  may  appear  on  the  face  of  the  instrument  to  be  an  executed 
trust.  The  circumstances  ought  to  be  examined;  and,  if  it  shall  be  as- 
certained it  is  simply'  a  testamentary  disposition  of  the  property,  it 
ought  to  be  so  declared  without  regard  to  the  form  in  which  it  ia'  ex*, 
pressed. 
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Applying  these  reasonable  rales  of  construction,  the  case  being  con* 
sideied  admits  of  an  easy  solution.  When  the  deed  and  bill  of  sale  were 
executed,  and  the  trust  declared,  it  was  under  the  belief  the  death  of 
both  parties  woidd  soon  occur.  The  husband  had  been  so  advised,  and 
it  was  a  matter  that  had  been  talked  over,  and  neither  one  had  the 
slightest  hope  of  living  beyond  a  few  months.  Certainly,  this  arrango- 
ment  was  not  made  for  the  purpose  of  creating  a  trust  for  the  benefit  of 
either  party  for  the  brief  period  they  expected  to  live.  This  is  plain 
from  the  fact  it  does  not  appear  the  trustee  was  permitted  to  have  any 
control  or  management  of  the  property  during  the  life-time  of  the  hus- 
band. Indeed,  as  has  been  seen,  the  papers  were  not  placed  on  record 
until  the  next  day  after  his  death.  This  would  seem  to  indicate  that 
the  husband  held  control,  not  only  of  aU  his  property,  but  of  the  papers 
themselves,  so  long  as  he  lived.  There  was  unseemly  haste  in  making 
the  conveyances  a  matter  of  record  after  his  death.  There  was  not  and 
could  have  been  no  reasonable  expectation  his  wife  would  live  to  derive 
any  considerable  benefit  from  the  trust  attempted  to  be  created  in  her 
&vor.  That  could  not  have  been  the  object  in  placing  the  property  in 
the  hands  of  a  trustee.  What,  then,  was  the  purpose?  Evidently  it 
was  the  intention  to  cut  off  the  interest  the  wife  would  have  in  the  estate 
of  her  husband  under  the  statute,  and  in.  that  way  save  the  property  to 
his  heirs,  to  the  exclusion  of  hers.  A'  most  inadequate  provision  was 
made  for  the  maintenance  and  support  of  one  in  sqch  feeble  condition, 
even  for  the  brief  time  it  was  known  she  could  live.  The  purpose  to 
make  a  testamentary  disposition  of  his  property  is  most  obvious  from 
what  occurred  when  he  and  his  sister  visited  his  brother  at  Centralia, 
just  prior  to  the  making  of  the  papers  supposed  to  have  created  the 
trust.  Counsel  was  taken  by, the  brother  whom  they  were  visiting,  at 
the  instance  of  his  sick  brother,  and  they  were  advised,  if  he  made  a 
will,  his  wife  would  not  be  bound  by  it  if  she  survived  him;  that  she 
could  renounce  it,  and  take  under  the  statute^.  It  was  suggested,  and 
so  the  advice  run,  it  might  be  done  by  conveying  the  property  in  trust. 
The  inquiry,  no  doubt,  was  how  the  husband  might  make  a  testamentary 
disposition  of  his  property  so  as  to  most  effectually  preserve  it  to  his  heirs, 
and  in  that  way  prevent  any  portion  of  4t  from  passing  to  his  wife  under 
the  statute,  in  case  she  should  survive  him.  'Diat  must  have  been  the 
reason  why  the  making  of  a  will  was  abandoned  and  the  other  mode 
adopted.  No  doubt  the  plan  adopted  was  matured  in  the  family  council 
before  leaving  Centralia,  for  it  was  executed  as  soon  as  practicable  after 
decedent  and  his  sister  returned  home.  This  view  is  greatly  strengthened 
by  the  fact  that,  at  the  same  time,  arrangements  were  set  on  foot  to  sur- 
render a  life  or  benefit  policy  which  the  husband  had  directed  should  be 
paid  to  his  wife,  and  take  in  its  stead  a  new  certificate  payable  to  Massey 
on  the  death  of  the  assured.  It  will  be  remembered  that  Massey  had 
not  then  been  nained  trustee.  All  this  was  done  without  the  knowledge 
of  the  wife,  and  it  does  not  appear  that  she  was  ever  informed  of  it. 

Conceding,  then,  as  must  be  done,  the  evident  purpose  was  simply  to. 
make  a  testamentary  disposition  of  his  property  by.  the  husband,  his 
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wife  was  not  bound  to  it  after  his  death,  notwithstanding  she  may  have 
joined  with  him  in  the  execution  of  the  conveyances  and  in  the  trust 
declared.  It  was  a  mere  shift  or  device  Employed  to  cut  off  all  interest 
the  wife  might  have  in  the  estate  of  her  husband.  Such  a  scheme  or 
device  will  meet  with  no  favor.  She  was  in  extreme  ill  health,  and  it 
does  not  appear  she  was  advised  by  her  husband  or  any  one  else  of  the 
effect  of  the  act  she  was  doing  in  joining  in  the  execution  of  the  trust. 
It  would  have  been  highly  proper  to  have  furnished  her  with  professional 
advice  as  to  her  rights,  and  as  to  the  effect  of  the  instrument  she  was 
called  upon  to  sign.  It  is  plain  from  her  subsequent  conduct  she  did 
not  comprehend  what  she  had  done;  certainly  not  the  legal  effect  of  her 
act.  Unaided  by  friendly  counsel,  she  was  too  feeble  to  resist  any  prop- 
osition that  might  be  submitted  to  her  by  those  interested  in  the  scheme 
to  be  adopted.  A  voluntary  disposition  of  property  by  the  husband, 
no  matter  what  form  is  adopted,  made  with  an  evident  intention  and 
purpose  to  deprive  the  wife  of  her  interest  in  it,  as  the  law  defines  that 
interest,  will  find  no  sanction  in  the  law.  It  is  such  a  legal  fraud  on 
her  as  the  law  will  not  tolerate.  The  scheme  adopted  was  simply  to 
make  such  testamentary  disposition  of  the  property  by  the  husband  that 
would  deprive  the  wife  of  any  share  of  his  estate  under  the  stiatute,  and, 
as  it  does  not  appear  she  was  sufSciently  advised  of  the  effect  of  her  ac- 
tion in  consenting  to  it,  she  is  not  bound  by  what  her  husband  did.  On 
account  of  her  extremely  feeble  condition,  arising  from  a  mortal  sickness, 
she  could  not  be  charged  with  n^ligence  in  not  procuring  legal  advice 
for  herself  to  enable  her  to  resist  what  her  dying  husband,  influenced, 
as  he  seems  to  have  been,  by  his  heirs,  wished  to  have  done.  She  had 
neither  mental  nor  physical  force  to  interpose  such  resistance,  and  she 
may  have  secured  temporary  rest  by  yielding  to  what  it  was  desired  she 
should  do.  One  of  two  propositions  is  true:  (1)  The  trust  attempted 
to  be  declared  was  simply  a  testamentary  disposition  of  the  property  of 
the  husband,  made  in  view  of  death,  upon  no  consideration,  and  there- 
fore not  binding  on  his  wife  aft;er  his  death;  or  (2)  it  was  a  voluntary 
alienation  of  his  property,  upon  no  valuable  consideration,  made  with 
intent  to  deprive  the  wife  of  her  share  of  her  husband's  estate  under  the 
statute,  and  was  for  that  reason  mala  fide,  and  a  fraud  upon  the  law  and 
upon  the  rights  of  the  wife.  In  either  case,  the  law  is,  so  far  as  the  wife 
is  concerned,  the  husband  is  to  be  regarded  as  having  died  seized  of  the 
property,  and  the  widow  will  take  the  same  portion  as  in  the  intestacy. 
Although  not  entirely  analogous,  the  reasoning  in  the  following  cases, 
in  a  measure,  supports  the  views  expressed:  Gramsey  v.  Mundy,  24  N. 
J.  Eq.  243;  Smiih  v.  Smith,  12  Cal.  217;  Thayer  v.  7%ayer,  14  Vt.  107. 
As  respected  the  benefit  certificate  in  the  Knights  of  Honor,  which  was 
renewed  and  made  payable  to  Massey,  it  is  claimed  he  would  be  entitled 
to  the  money  under  that  certificate  outside  of  the  trust,  and  would  have 
been  if  no  trust  had  been  created.  The  argument  in  support  of  this 
proposition  is  that  decedent  had  a  right  to  dispose  of  his  own  personal 
property  in  his  life-time,  without  the  consent  of  his  wife.  A  satisfactory 
answer 'to  the  position  taken,  is  that  he  neither  sold  it  nor  gave  it  to 
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Maasey.  It  was  intended  he  shonld  hold  fhe  proceeds,  as  he  did  the 
other  property  attempted  to  be  assigned  in  trust.  Making  the  certificate 
payable  to  Massey  was  simply  a  means  adopted  to  facilitate  the  collec- 
tion, and  nothing  more.  The  husband  may  not  dispose  of  his  personal 
property  by  mere  voluntary  assignment,  founded  upon  no  valuable  con- 
sideration, with  intent  to  defeat  his  widow  of  her  distributive  share  un- 
der the  statute,  any  more  than  he  may  his  real  estate.  There  is  no  rea- 
son in  law  for  making  any  distinction  in  that  respect. 
In  my  judgment,  the  decree  of  the  lower  court  should  be  affirmed. 


(U7  m.  UL) 

Field  v.  Letter. 

(Supreme  Oourt  of  lUinais,    June  13, 1886.) 

.  PABTmoN— Impbovsmbvtb— €k>irBT  WILL  NOT  bcFBOTB  Pbofbrtt  ts  Mas- 
tbb'8  Hands. 

On  a  biU  for  partition  where  property  is  in  the  hands  of  a  master  for  the 
purposes  of  partition,  equity  will  not  cause  expensive  improvements  to  be 
made,  preliminary  to  the  partition,  against  the  protest  of  one  of  the  owners. 
The  limit  to  which  a  court  of  equity  will  go  in  making  improvements  is  to 
make  such  improvements  as  are  unavoidably  necessary  to  the  preservation 
of  the  property. 
9.  Samb— Pabtftion  Entibblt  Statutobt— Owbltt  not  Authobizbd. 

600TT,  0.  J.,  in  a  concurring  opinion,  holds  that  procedure  in  partition  in 
this  state,  whether  by  bill  or  petition,  is  entirely  regulated  by  statute;  that 
our  courts  of  chancery  do  not  retain  the  general  chancery  powers  in  par- 
tition that  were  held  by  the  English  court  of  chancery;  and.  In  particular,  that 
our  courts  have  no  power  to  award  a  monetary  decree  in  owelty;  but  that, 
where  equal  division  is  impossible,  a  sale  is  required  by  the  statute. 

Appeal  from  Cook.     Petition  for  rehearing.    See  6  N.  E.  Rep.  877. 

ScHOLFiELD,  J.  Conceding  that  it  is  competent,  as  a  majority  of  the 
court  do,  on  the  authority  of  Hoioey  v.  GorngSy  13  HI.  95;  Dean  v.  O^Meara 
47  HI.  120;  WHUtm  v.  TazuM,  86  Dl.  29;  Labadie  v.  Hewm,  85  HI.  341; 
Bm  V.  Beno,  112  HI.  154;  and  Goater  v.  Dearborn,  4  N.  E.  Rep.  388, 
(opinion  filed  January  term,  1886,) — for  a  court  of  equity  to  decree  the 
payment  of  a  sum  as  owelty  to  equalize  the  share  on  the  partition  of  real 
estate,  we  cannot  consent  to  recognize  that  such  a  court  can  cause  ex- 
pensive improvements  to  be  made  upon  the  property,  preliminary  to  a 
partition,  through  the  master  in  chancery,  against  the  protest  of  one  of 
the  owners  of  the  property.  This  decree  not  only  directs  the  payment 
of  $4,000  as  owelty  after  the  partition;  it  decrees  that  the  master  shall, 
before  the  partition,  let  a  contract  for  certain  improvements  to  be  made 
under  the  direction  of  the  chancellor,  to  the  amount  of  $3,750,  unless 
he  can  obtain  a  contract  for  a  lower  amount.  If  the  evidence  can  fairly 
be  said  to  preponderate  at  all  in  favor  of  the  expediency  of  the  improve- 
ments to  be  thus  made,  it  is  only  barely  90.  A  number  of  intdligent 
witnesses,  including  the  defendant,  express  an  opinion  to  the  contrary. 

Undoubtedly,  the  principle  is  well  recognized  that  under  some  cir- 
cumstances, as  where  property  is  in  the  hands  of  a  receiver,  a  court  of 
.^uity  will  direct  the  receiver  to  make  repairs  for  the  preservation  of 
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the  property,  and,  in  extreme  instances,  where  the  interest  of  all  parties 
unquestionably  requires,  it  may  be  that  it  will  direct  him  to  make  im- 
provements for  the  more  available  and  profitable  employmeni  and  use 
of  the  property.  But  this  is  justifiable  alone  by  the  necessity  of  the  sit- 
uation. The  principle  is  extremely  dangerous  as  tending  to  subvert  the 
rights  of  private  property,  and  it  ought  not  to  be  tolerated  beyond  the 
limits  of  absolute  necessity.  It  does  not  comport  with  the  rights  of 
ownership,  or  the  fundamental  principles  of  personal  liberty,  that  the 
owner  shall  be  compelled  to  pay  for  improving  property  which  his  judg- 
ment or  inclination  does  not  urge  him  to  improve,  although  all  of  his 
neighbors  shall  unite  in  opinion  that  the  improvement  will  be  advanta- 
geous to  him.  If  the  power  eyist,  its  limits  must,  to  a  large  extent,  vest 
in  the  discretion  of  the  chancellor.  The  principle  that  authorizes  these 
improvements  will  sanction  other  improvements  of  a  different  character, 
and  larger  in  amount,  and  thus  theoAvner  might  be  improved  into  bank- 
ruptcy, and  out  of  his  property.  One  co-owner  may  perhaps  rightfully 
insist  that  the  other  shaU  contribute  for  the  preservation  of  joint  prop- 
erty; but  he  certainly,  upon  no  correct  principle,  can  insist  that  he  shall 
enter  upon  new  improvements,  to  be  paid  for  from  joint  property,  or 
out  of  other  funds  belonging  to  him,  against  his  judgment  and  iuclina- 
tion. 

None  of  the  cases  referred  to  by  the  counsel  for  appellee  go  to  the  ex- 
tent of  this  decree,  in  this  respect.  In  Smith  v.  Smithy  10  Paige,  470,  a 
sale  had  been  ordered.  The  court  held  that  under  the  evidence  the  prop- 
erty was  susceptible  of  division,  and  in  the  opinion  various  ways  of  di- 
viding the  water-power  are  pointed  out.  No  improvements  were  under- 
taken by  the  chancellor.  In  lAster  v.  Lister,  3  Younge  &  C.  540,  a  mo- 
tion was  made  that  the  return  of  the  commissioners  might  be  suppressed, 
upon  the  ground,  among  others,  that  it  directed  the  parties  to  make 
fences  at  tlieir  own  expenses.  The  motion  was  overruled.  The  court  it- 
self did  not  undertake  to  make  any  improvements,  nor  did  it  hear  evi- 
dence, and  determine  that  improvements  should  be  made,  but  confirmed 
merely  the  actions  of  its  commissioners  in  determining  that  the  parties 
themselves  should  make  fences  to  protect  their  premises.  The  conclud- 
ing language  of  Alderson,  B.,  is: 

**The  object  of  the  partition  Is  that  each  may  enjoy  in  severalty,  and  it 
seems  to  me  that  a  direction  to  each  to  erect  a  fence  to  prevent  the  intrusion 
of  his  neighbor's  cattle  is  quite  reasonable,  and  is  in  ^ruth  necessary  to  en- 
able each  to  enjoy  the  lands  in  severalty  So  the  decree  is  only  that  the  par- 
ties themselves  should  do  that  which  their  interests  would  doubtless  have 
prompted  them  to  do  without  a  decree." 

Cooper  y.  Cedar  Rapids  Water-power ,  42  Iowa,  89S,  was  like  Smith  ▼. 
Smith,  supra.  The  court  ordered  no  improvements  to  be  made  under  its 
supervision,  but  simply  declared  the  mode  by  which  the  water-power 
should  be  divided.  In  Mrst  NaMonal  Bank  of  Otiumwa  v.  Taylor,  44  Iowa, 
843,  the  only  controversy  about  the  building  of  the  partition  wall  was 
whether  it  should  be  extended  a.bove  the  roof.  There  is  no  decision  or 
discussion  of  the  right  of  a  court  of  chancery,  by  virtue  of  its  powers  as 
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such,  to  make  improvements,  in  case  of  partition,  gainst  the  consent  of 
one  of  the  parties.  These  are  the  only  cases  cited  in  support  of  the 
action  of  the  circuit  court,  and  we  are  aware  of.  none  going  any  further 
in  that  direction. 

We  are  of  the  opinion  that  the  decree  below  cannot  be  sustained.  It 
will  therefore  be  reversed,  and  the  cause  remanded  for  further  proceed- 
ings consistent  with  the  views  herein  expressed. 

Scott,  C.  J.  I  concur  in  the  decision  rendered  in  this  case,  and  also 
in  the  views  expressed  by  Mr.  Justice  Scholfield;  but,  as  there  are 
other  considerations  that  I  think  better  sustain  the  decision,  I  cannot 
forbear  stating  some  of  them.  The  question  of  most  importance  is  as  to 
the  jurisdiction  of  the  court  to  render  the  decree  it  did.  In  its  decision 
it  seems  quite  dear  the  court  traveled  out  of  its  jurisdiction,  as  limited 
by  the  statutes  of  this  state,  whatever  may  have  been  the  power  of  a 
eourt  of  chancery  in  England  in  matters  of  partition.  The  forms  adopted 
in  proceedings  in  partition  of  estates  in  chancery  in  England  have  never 
be^  adopted  or  followed  iq  this  state.  Indeed,  it  would  seem  to  be  im- 
practicable to  do  BO.  In  most  of  the  American  states  the  mode  of  mak- 
ing partition  has  been  regulated,  in  a  large  measure,  by  statutes.  As 
will  be  seen  further  on,  it  has  always  been  done  under  enabling  statutes 
in  this  state. 

The  absurdity  of  claiming  to  make  partition  of  estates  in  this  state  as 
was  once  done  in  England  in  courts  of  chancery  will  be  apparent  by  as- 
certaining, as  near  as  may  be,  what  the  practice  was.  Mr.  Daniell,  in 
his  work  on  Chancery  Practice,  says,  in  case  of  partition  of  an  estate  by 
courts  of  chancery  in  England,  if  the  titles  of  the  parties  were  in  any 
d^ree  complicated,  the  difficulty  which  had  occurred  in  the  proceedings 
at  law  led  to  applications  to  courtsl  of  equity  for  partition,  which  were 
effected  by  first  ascertaining  the  rights  of  the  several  persons  interested, 
and  then  issuing  the  commission  to  make  the  partition  required;  and, 
upon  the  return  of  the  commission,  and  the  confirmation  of  that  return 
by  the  court,  partition  was  finally  completed  by  mutual  conveyances  of 
the  allotment  to  the  several  parties.  Where  the  tide  of  the  parties  was 
clear  on  the  record,  it  seems  the  court  would,  at  the  original  hearing, 
order  commission  of  parti^on  to  issue,  in  the  first  instance,  without  any 
previous  reference  to  the  unaster.  The  author  says  the  commissioners 
acted  as  a  court.  The  parties  or  their  solicitors  were  permitted  to  atr 
tend,  and  were  also  permitted  to  produce  their  deeds,  and  other  evidence, 
as  well  written  as  oral,  and  to  point  put  anything  that  might  tend  to 
give  the  commissioners  full  information  on  the  subject,  and  to  take  every 
step  necessary  to  discover  the  truth,  and  to  enable  the  commissioners  to 
make  a  proper  return.  The  duties  of  the  commissioners  were  definitely 
pointed  out.  They  were  directed  to  "go  to,  enter  upon,  and  walk  over 
the  estate"  to  be  partitioned.  They  were  required  to  look  into  the  bill 
and  the  answer,  and  the  pleadings  were  made  their  guide  as  to  the  estate 
to  be  divided,  and  the  manner  in  which  it  was  to  be  done.  Having,  in 
*hat  way,  ascertained  what  estate  was  to  be  divided,  they  were  next  to 
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make  a  ''fair  partition,  division,  and  allotment  thereof  into  as  many 
shares  and  proportions  as  the  decree  directs  should  be  done."  It  seems 
the  parties  themselves  were  permitted  to  name  the  commissioners,  and 
they  were  therefore  regarded  as  "judges  of  their  own  choice,"  and  it  was 
for  that  reason  it  was  said  the  principles  applicable  to  arbitration  were 
applicable  to  them.  But  for  any  gross  error  of  judgment,  however,  the 
court  would  set  aside  their  adjudication.  It  is  not  necessary,  in  making 
partition  in  chancery,  every  part  of  the  estate  should  be  divided.  It 
was  sufficient  if  each  party  had  allotted  to  him  his  proper  share  of  the 
whole.  All  the  forms  to  be  observed,  and  the  manner  of  making  the 
allotment,  after  a  division  was  agreed  upon,  are  fully  stated  by  Mr. 
Daniell  in  his  work  on  Chancery  Practice  in  the  section  on  "Partition." 
2  Daniell,  Ch.  Pr.  (1st  Amer.  Ed.)  1326.  In  some  cases  it  was  found 
it  was  impracticable  to  divide  the  property  in  equal  shares,  quantity  and 
quality  considered,  and  the  practice  was  adopted,  at  an  early  day,  of 
making  a  money  compensation  to  the  party  receiving  the  less  valuable 
parcel  by  way  of  securing  equality  of  partition.  The  practice,  perhaps, 
at  first  pertained  to  the  division  of  estates  between  copartners,  and  after- 
wards it  seems  to  have  been  extended  by  statute  to  the  partition  of  estates 
between  joint  tenants  and  tenants  in  common.  It  is  most  probable  the 
practice  had  its  origin  in  the  necessity  arising  from  the  want  of  power  in 
the  courts  to  order  a  sale  of  property.  A  statement  of  this  doctrine  is 
found  in  the  early  case  of  Clarendon  v.  Hornby y  1  P.  Wms.  447,  where 
it  is  said:  "If  there  were  three  houses  of  different  value  to  be  divided 
among  three,  it  would  not  be  right  to  divide  every  house,  for  that  would 
be  to  spoil  every  house,  but  some  compensation  is  to  be  made,  either  by 
a  sum  of  money,  or  rent,  for  owelty  of  partition  to  those  that  have  houses 
of  less  value."  This  case  stated  by  the  chancellor  for  the  application  of 
the  rule  has  been  restated  by  most  of  the  text  writers  on  this  subject, 
and  is  a  case  that  illustrates  the  doctrine  as  well  as  any  found  in  the 
books. 

It  is  needless  to  pursue  this  investigation  further,  or  to  inquire  whether 
a  sum  of  money  or  rent  was  award  for  owelty  of  partition,  under  the  prac- 
tice that  once  prevailed  in  chancery  in  England,  was  made  with  or  with- 
out consent  of  the  parties,  or  only  in  particular  cases  coming  within  a 
definite  rule,  as  enough  has  been  said  to  make  it  certain  no  such  practice 
has  ever  prevailed  in  this  state.  In  some  of  the  American  states,  owelty 
of  partition  is  made  by  decreeing  the  payment  of  money  to  the  party  to 
whom  the  portion  of  the  estate  of  least  value  is  allotted;  but  in  most,  if 
not  all,  of  the  cases  to  which  the  attention  of  this  court  has  been  called, 
it  was  done  either  by  consent  of  the  parties  capable  of  giving  consent,  or 
under  provisions  of  enabling  statute  or  Code  on  the  subject.  That  is  so 
in  the  following  cases:  SrrMi  v.  Smithy  10  Paige,  447;  Oox  v.  McMuUin^ 
14  Grat.  91;  DaHingUm^s  Apprapriaiimy  18  Pa.  St.  430;  Wood  v.  LUOe, 
85  Me.  107;  King  v.  Reed,  11  Gray,  490. 

A  statute  of  Massachusetts  provided,  where,  on  petition  for  partition 
of  lands,  "any  messuage,  tract  of  land,  or  other  r^  estate  shall  be  of 
greater  value  than  either  party's  part  or  share  in  the  estate  to  be  divided,  and 
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cannot  at  the  same  time  be  subdivided,  and  part  thereof  assigned  to  one, 
and  part  to  another,  without  great  inconvenience,  the  same  may  be  settled 
or  assigned  to  one  of  the  parties;  such  party  to  whom  the  same  shall  be  as- 
signed paying  such  sum  or  sums  of  money  to  the  party  or  parties  as  by 
means  thereof  have  less  than  their  share  of  the  real  estate,  as  the  com- 
mittee appointed  to  make  partition  shall  award."  And  in  Oodman  v. 
ICnJbAom,  1&  Pick.  364,  it  was  held  the  statute  was  not  applicable  where 
there  was  but  one  parcel  of  land  which  was  held  jointly,  and  for  that 
reason  approved  the  judgment  of  the  court  of  common  pleas,  which  re- 
jected the  report  of  commissioners  by  which  they  assigned  to  one  the 
whole  of  the  estate  because  it  could  not  be  divided  without  detriment, 
and  awarded  to  the  other  so  much  money  for  his  share  in  the  land  to  be 
divided.  It  was  for  this  reason,  as  there  was  no  statute  that  authorized 
it  to  be  done,  the  court  considered  the  disposition  made  of  the  land  as 
not  authorized  by  law. 

There  is  not  now,  and  never  was,  any  statute  in  this  state  that  author- 
ized the  commissioners  appointed  to  make  the  partition  to  give  a  sum  of 
money  to  any  one  to  whom  a  share  less  in  value  than  he  was  in  fact  en- 
titled to,  by  way  of  owelty  of  partition,  and  certainly  it  cannot  be  done 
by  the  court  unless  the  court  exercise  the  same  powers  in  that  regard  as 
may  have  been  done  at  one  time  by  courts  of  chancery  of  England.  If 
it  should  be  conceded,  which  it  is  not,  the  courts  of  chancery  in  this 
state  might  properly  exercise  the  same  power  ih  such  matters  as  the  En- 
glish courts  of  chancery  once  had,  it  would  be  fatal  to  the  present  decree. 
The  court  did  not  conform,  in  this  case,  to  the  practice  in  such  courts 
in  any  essential  particular.  No  such  formalities  as  the  English  courts 
observed  were  conformed  to  in  this  case,  as  is  quite  apparent  from  what 
has  gone  before. 

But  the  decision  may  be  placed  on  broader  ground,  Ciourts  of  chan- 
cery in  this  state  have  no  power  to  award  a  money  compensation  to  se- 
cure owelty  of  partition.  The  whole  matter  of  making  partition  in  this 
state,  as  it  is  in  most  of  the  states,  is  r^ulated  by  statute;  and  the  courts, 
in  such  proceedings,  whether  at  law  or  in  chancery,  must  conform  to 
the  mode  provided  by  statute,  and  may  not  proceed  otherwise.  All  the 
other  statutes  in  this  state  on  this  subject  had  relation  to,  and  were  in- 
tended no  doubt  to  r^ulate,  proceedings  on  petition  for  partition  in  the 
lower  courts,- and  it  was  evidently  intended  the  method  provided  should 
take  the  place  of  the  common-law  remedy  by  writ  of  partition.  But  it 
is  not  intended  to  confer  on  the  law  courts  exclusive  jurisdiction  in  that 
respect.  As  appears  from  numerous  cases  in  this  oourt,  equity  assumes 
to  exercise  a  jurisdiction  in  matters  of  partition  concurrently  with  the 
courts  at  law.  In  the  early  case  of  Howey  v.  GoingSy  13  111.  95,  it  was 
held  the  jurisdiction  of  courts  of  equity  in  matters  of  partition  was  un- 
doubted. In  many  cases  prior  to  the  act  of  1861,  which  enlarged  the 
jurisdiction  of  the  law  courts  in  such  matters,  the  interposition  of  courts 
of  chancery  was  indispensable  to  adjust  conflicting  rights  and  to  do  com- 
plete justice  between  the  parties.  But  it  is  to  be  noted  courts  of  chan- 
try, in  cases  in  the  mere  matter  of  making  partition  of  t^e  estatey  fol- 
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low  closely  the  statute,  and  no  case  is  now  recalled  where  there  was  any 
marked  departure  from  the  statutory  mode.  So  closely  do  the  courts 
of  equity  follow  the  statutory  mode  of  making  partition,  it  was  said  by 
this  court,  in  Nichols  v.  Mitchdl,  70  lU.  268,  "The  mode  of  procedure  in 
either  court  is  so  nearly  alike  that  some  difficulty  is  experienced  in  de- 
termining which  forum  the  party  has  selected,  *•  and  it  was  held,  in  this 
same  case,  the  court  would  treat  the  proceedings  as  being  at  law  or  in 
chancery,  as  best  sustained  the  jurisdiction  of  Uie  court  making  the  or- 
der for  partition.  It  is  not  a  matter  of  any  consequence  whether  the 
proceedings  were  at  law  or  in  chancery,  for  the  mode  bf  making  parti- 
tion in  either  court  was  practically  the  same.  Often  courts  of  equity 
granted  relief  as  to  other  niatters  connected  with  the -partition  of  estates 
that  courts  at  law  had  no  jurisdiction  to  do.  It  was  only  in  that  way 
their  proceedings  in  the  matters  of  partition  differed.  Each  court  may 
have  followed  ifc3  own  peculiar  rules  of  procedure,  but  the  conclusion 
reached,  and  the  thing  accomplished,  that  is,  the  partition  of  real  estate, 
was  the  same,  no  matter  in  which  form  it  was  done. 

The  earliest  act  of  the  general  assembly  of  this  state  in  relation  to  parti- 
tion was  passed  at  its  session  in  1819.  That  act  provide  that  where  the 
property  was  so  circumstanced  a  division  could  not  be  made  without 
great  prejudice  to  the  owners,  and  the  commissioners  appointed  to  make 
partition  so  reported,  it  was  made  the  duty  of  the  court  to  order  its 
sale,  and  the  proceeds  were  to  be  divided  according  to  the  interests  of 
the  respective  parties.  The  act  of  1827  for  the  speedy  assignment  of 
dower  and  partition  of  real  estate  repealed  the  act  of  1819,  and  provided 
that  partition  might  be  made  by  the  circuit  'Court  on  petition.  It  was 
to  be  done  by  the  commissioners  appointed  by  the  court.  Section  2  of 
the  act  of  February  20,  1819,  was  substantially  re-enacted  as  section 
16  of  the  act  of  1827,  and  provided  where  all  lands,  houses,  or  lots  are 
so  circumstanced  that  a  division  thereof  cannot  be  made  without  man- 
ifest prejudice  to  the  proprietors  of  the  same,  and  the  commissioners 
appointed  by  the  court  shall  so  report,  the  court  shall  thereupon  give  an 
order  to  the  commissioners  or  other  person  or  persons  to  sell  such  real 
property.  It  is  made  the  imperative  duty  of  the  court,  in  all  cases 
where  the  commissioners  report  a  division  cannot  be  made  without  man- 
ifest prejudice  to  the  proprietors,  to  order  a  sale  of  the  property.  The 
substance  of  section  16  of  the  act  of  1827  has  been  retained  in  all  the 
revisions  of  the  statute  on  the  same  subject,  down  to  the  present  time. 
The  section  is  almost,  if  not  quite,  literally  transcribed  into  the  Revision 
of  1845.  The  same  mode  of  procedure  subsequent  to  the  report  of  the 
commissioners  against  the  divisibility  of  the  property  is  still  provided 
for  in  the  statute  in  relation  to  partition.  The  present  as  well  as  all 
former  statutes  of  this  state  provides,  when  the  whole  or  any  part  of  the 
premises  sought  to  be  partitioned  cannot  be  divided  without  manifest 
prejudice  to  the  owners,  and  the  commissioners  appointed  to  divide  the 
same  shall  so  report,  the  court  shall  order  the  premises  so  not  being  SQS- 
ceptible  of  division  to  be  sold.  It  will  be  noticed  the  language  of  the 
statute  is  not  that  the  court  may  order  the  sale  of  the  property  in  such 
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case,  but  that  it  shall  do  it.  It  is  also  to  be  noted  the  statute  in  force 
Jnjy,  1874,  and  under  which  the  decisions  in  this  case  were  had,  pro- 
vided partition  may  be  compelled  by  bill  in  chancery,  as  heretofore,  or 
by  partition  in  the  circuit  court.  Of  course,  if  the  proceedings  were  on 
petition  for  partition  in  a  court  of  law,  no  one  would  insist  partition 
could  be  made  otherwise  than  as  the  statute  directs.  But  is  not  this 
statute  as  obligatory  on  courts  of  equity  as  upon  the  courts  at  law  in 
the  mere  matter  of  making  partition?  How  was  partition  of  estates  here- 
tofore compelled  by  a  bill  in  chancery?  The  answer  is  obvious.  It 
was  done  by  following  the  mode  provided  by  statute,  and  not  other- 
wise; that  is,  no  matter  whether  the  proceeding  was  in  a  court  of  chan- 
cery by  bill,  or  in  a  court  at  la,w  on  petition,  the  practice  was  from  the 
first  to  appoint  three  commissioners  to  make  partition  of  the  estate  among 
the  owners;  and,  in  case  the  commissioners  reported  it  was  impracticable 
to  make  such  partition  without  manifest  prejudice  to  the  owner,  the  in- 
variable practice  was  to  follow  the  statute,  and  order  a  sale  of  the  prop- 
erty, and  divide  the  proceeds.  The  rule  of  procedure  in  this  regard  has 
been  the  same  since  the  state  government  first  went  into  effect,  and  it 
has  not  heretofore  been  departed  from  by  any  court,  either  of  law  or  equity, 
in  this  state. 

It  is  absurd  to  suppose  that,  when  the  general  assembly  declared 
partition  might  be  compelled  by  bill  in  chancery,  as  "heretofore,"  it 
was  meant  it  might  be  done  as  was  once  the  practice  in  English  courts 
of  chancery.  No  such  practice  heretofore  existed  in  this  state  at  any 
time.  On  the  contrary,  as  has  been  seen,  the  practice  has  always  been, 
whether  the  proceedings  were  at  chancery  or  at  law,  to  appoint  commis- 
sioners, as  the  statute  declares  shall  be  done,  to  make  partition;  and,  on 
the  report  that  partition  could  not  be  made  without  manifest  prejudice 
to  the  owners,  then  to  order  a  sale  of  the  premises.  The  statute  in  that 
respect  has  heretofore  been  regarded  as  obUgatory  upon  all  courts  having 
jurisdiction  to  order  partition,  and  no  reason  is  perceived  why  it  does 
not  control  as  to  the  method  of  making  partition  to  the  exclusion  of  all 
other  modes.  And  certainly,  when  the  legislature  provided  partition 
might  be  compelled  by  "bill  in  chancery  as  heretofore,"  it  was  meant  it 
should  be  done  as  had  been  invariably  the  practice  in  accordance  with 
the  statute.     Any  other  construction  would  be  most  unreasonable. 

Although  this  question  has  never  before  been  presented  to  this  court 
so  distinctly,  perhaps,  as  in  this  casie,  still  the  principle  that  must  control 
has  been  determined  by  the  decision  of  this  court  in  Oooch  v.  Oree^ij  102 
HI.  507.  The  bill  in  that  case  was  to  impeach  a  decree  rendered  in  a 
proceeding  to  partition  certain  land.  Whether  the  proceedings  in  parti- 
tion sought  to  be  impeached  were  by  bill  in  chancery  or  by  petition  at 
law  does  not  appear;  but  fi^m  the  fact  it  is  constantly  referred  to  as  a 
biU  to  impeach  a  decree  for  fraud,  it  might  be  fairly  inferred  the  original 
proceeding  was  by  bill  in  chancery.  How  that  may  be  matters  little. 
It  was  distinctly  held  by  this  court  that  where  a  decree  for  partition 
found  six-sevenths  of  the  land  in  one  party,  and  one-seventh  in  anoth^, 
the  commissioners  appointed  to  divide  the  land  had  no  authority  to  give 
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one  party  more  than  his  share  bs  found  by  the  decree,  and  require  him 
to  pay  therefor  a  certain  sum  of  money  to  the  party  receiving  less  than 
his  share  of  the  property.  This  court  based  its  decision  on  the  distinct 
ground  the  commissioners  had  no  authority,  under  the  statute,  to  make 
such  division  of  the  land.  Had  it  been  understood  a  court  of  chancery 
had  authority  in  this  state  to  render  any  such  decree  independently  of 
the  statute,  as  the  English  courts  of  chancery  may  have  had,  undoubt- 
edly this  court  would  have  treated  the  original  proceeding  in  partition 
as  being  in  chancery,  in  order  to  sustain  the  jurisdiction  of  the  court  to 
pronouqce  the  decree  it  did,  as  was  said  in  Nichols  v.  MUchdlj  supra^ 
would  be  the  proper  practice;  but  nothing  of  that  kind  was  done,  and  it 
must  have  been  determined  neither  a  court  of  law  or  equity  had  any 
authority,  by  statute  or  otherwise,  in  this  state,  to  make  any  such  divis* 
ion  of  the  property.  Many  cogent  reasons  might  be  suggested  as  sus- 
taining the  correctness  of  the  decision  in  Oooch  v.  Greeny  eiupra^  were  it 
necessary  to  do  so. 

It  will  be  remembered,  from  what  has  gone  before,  the  general  a»- 
sembly,  at  its  first  session  under  the  first  constitution  of  the  state,  made 
provisions  for  the  partition  of  estates,  and  since  then  the  subject  has 
often  been  before  it  for  l^islation.  Had  it  been  expected  courts  of 
equity  would  assume  to  award  a  partition  otherwise  than  as  in  the  man- 
ner directed  by  statute,  or  had  it  been  expected  such  courts  would  as- 
sume jurisdiction  to  award  owelty  of  partition  under  what  might  have 
been  supposed  to  be  general  chancery  power,  undoubtedly  the  manner 
of  doing  it  would  have  been  regulated  by  statute,  as  is  done  in  many 
other  states  of  the  Union.  But  nothing  of  this  kind  has  ever  been  done. 
Besides  these  considerations,  a  sale  of  the  property,  where  a  division  is 
found  to  be  impracticable,  accords  best  with  our  sense  of  right  and  equity 
and  a  due  r^ard  for  public  convenience  and  the  right  of  owners* 


(114  IH.  286) 

LucAN  and  others  v.  Cadwallader  and  others. 
(Supreme  Court  of  lUinoie.    September  21, 1885.) 

1.  Afpbal— SuPBBiiB  Coubt—Easbment  not  a  Fbbbho]^d. 

The  construction  and  maintenance  of  a  dam  causing  the  water  of  a  river  to 
overflow  complainant's  land  involyes  a  claim  to  a  mere  easement  in  the  land, 
and  not  a  freehold,  and  a  direct  appeal  to  the  supreme  court  will  not  lie. 

2.  Bamb — Obdbb  bt  CiBCinT  JuDOB^DissoLvmo  Injunction. 

An  order  dissolving  an  Interlocutory  injunction  by  a  drcoit  Judge  in  vaca- 
tion is  not  such  an  order  that  an  appeal  from  it  will  lie. 

Appeal  from  circuit  court,  Knox  county. 
McKerme  &  CaUdnSj  for  appellants. 
WilliarnSj  Lawrence  &  Bancroft,  for  appellees. 

Peb  Cubiam.  The  appellants,  who  were  plaintifiSs  below,  filed  a  bill 
in  the  Knox  circuit  court  against  the  appellees,  to  enjoin  them  from  re- 
building a  mill-dam  across  Spoon  river,  in  Knox  county.  It  appears 
from  the  bill  itself  that  the  original  dam  was  built  more  than  30  yean 
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ago;  that  its  constructioQ  and  maintenance  caused  the  river  to  overflow 
ihh  lands  of  complainants,  rendering  them  unfit  for  cultivation,  and  also, 
as  is  allied,  injuriously  affecting  the  health  of  the  people  of  the  neigh- 
borhood, including  complainants  and  their  &milie6;  that  the  dam,  with 
the  attending  results,  was  maintained  until  in  February,  1884,  when  it 
gave  way,  and  the  waters  of  the  river  receded  into  their  natural  channel, 
etc.  A  temporary  injunction  having  been  awarded,  the  defendants  en- 
tered a  motion  to  dissolve  the  same,  and  by  stipulation  of  parties  it  was 
heard  on  affidavits,  before  the  circuit  judge,  in  vacation,  resulting  in  an 
order  dissolving  the  interlocutory  injunction.  From  that  order  the  com- 
plainants appealed  to  this  court. 

The  appeal  must  be  dismissed.  The  cause  seems  to  have  been 
brought  here  upon  the  hypothesis  that  a  freehold  is  involved.  This  is 
a  misapprehension.  The  defendants  do  not  claim  to  have  anything 
more  than  a  mere  easement  in  the  lands  of  appellant,  and  it  is  well  set- 
tled that  does  not  constitute  a  freehold.  But,  even  if  this  objection  were 
not  in  the  way,  this  appeal  was  prematurely  brought. 

The  appellants  will  be  permitted  to  withdraw  the  record,  abstracts, 
and  briefs,  to  make  such  use  of  them  as  they  may  be  advised.  Appeal 
dismissed. 


ai4  m.  (m) 

BiMPSON  and  others  v.  Simpson  and  others. 

{Supreme  Oaurt  oflUinaia,    September  28, 1885.) 

Descbutt— Advancement— Hotchpot. 

MuiiKEY,  C.  J.  {ccmewrrmg.)  While  I  concur  in  all  that  is  said  in 
the  opinion  in  this  case,^  I  go  ^rther,  and  hold  that  notwithstanding  the 
father  of  the  grandchildren  died  before  the  intestate,  the  grandchildren 
must  nevertheless  take,  if  they  take  at  all,  per  Mrpea;  and  consequently 
heir  supposed  rights  are  not  and  cannot  be  superior  to  those  of  the 
father,  if  he  were  living.  As  it  is  conceded  if  the  father  were  now  claim- 
ing instead  of  his  children  he  would  have  no  standing  in  court,  it  follows 
the  situation  of  the  latter  is  no  better.  The  conclusion,  then,  to  me, 
seems  irresistible  that  the  statute  relating  to  the  subject  is  merely  declar- 
atory of  the  common  law,  and  that,  in  no  view  of  the  case,  are  the  grand- 
children entitled  to  participate  in  the  proceeds  of  the  estate. 


002  N.  T.  «72)  --  -n  1 

Haynes  v.  Km)D.' 

(Oowi  ofAppeaU  of  New  York.    June  1, 1886.) 

Pboiobsobt  Notes— CoNBroBBATioN—CoMPOtrNDiNO  Felony. 

Plaintiff  seeks  to  recover  the  amonnt  of  a  promissory  note,  given  upon  the 
:kettlement  of  a  claim  by  defendant  that  plaintiff's  son,  while  m  the  employ 
of  defendants,  had  stolen  his  money,  and  alleged  that  the  note  was  given 
to  compound  a  felony,  and  was  extorted  from  plaintiff  by  threats.  The  Jndgo 
refused  to  charge,  as  requested  by  defendant,  ''that  if  the  compounding  of  a 

U  K.  B.  Bep.  137.  SBeVersingSOHun,  237. 
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felony  entered  into,  and  formed  a  part  of,  the  consideration  of  the  note,  the 
plaintiff  could  not  recover;**  and  also,  **that  if  the  motive  of  the  plaintiff 
m  ffiving  the  note  was  in  part  for  the  Durpose  of  compoanding  a  felony, "he 
could  not  be  entitled  to  recover.  **  Held  error,  and  that  if  the  consideration 
of  the  note  was  in  any  way  affected  by  the  compounding  of  a  felony,  or  it  en- 
tered into,  the  same,  or  such  a  motive  actuated  the  plaintiff  in  any  respect, 
then  the  contract  was  illegal,  and  should  not  be  upheld. . 

Appeal  from  judgment  general  term  supreme  court,  Fourth  depart- 
ment, affirming  appeal  from  judgment  in  favor  of  plaintiff  entered  on  a 
verdict  rendered  at  Wayne  circuit. 

J.  W.  CbMtna,  for  appellant,  James  H.  Rudd. 

L.  M.  Norton^  for  respondent,  James  B.  Haynes. 

Miller,  J.  The  plaintiff  seeks  to  recover  in  this  action  the  amount 
of  a  promissory  note,  given  upon  the  settlement  of  a  claim  by  defendant 
that  plaintiff's  son,  who  was  in  defendant's  employ,,  had,  at  different 
times,  stolen  his  money.  The  complainant  alleged  that  the  note  was 
given  in  order  to  compound  and  settle  a  supposed  felony  or  misde- 
meanor, and  that  the  said  note  was  extorted  from  the  plaintiff  and  his 
wife  by  threats  of  public  charges  ajgainst  the  character  of  their  son,  and 
that  the  note  was  executed  in  fear  of  the  same.  On  a  former  appeal  to 
this  court,  in  this  action,  it  was  held  that  where  a  person  has  volun- 
tarily, i.  «.,  without  the  coercion  of  force  or  threats,  given  his  promis- 
sory note  to  compound  a  crime,  and  has  been  compelled  to  pay  the 
same,  it  having  been  transferred  to  a  bona  fide  holder,  for  value,  before 
maturity,  he  cannot  maintain  an  action  against  the  one  to  whom  the 
note  was  so  given  to  recover  back  the  moneys  paid.  In  the  opinion  of 
the  court,  by  Folger,  C.  J.,  the  rule  is  laid  down  that  if  there  was  sim- 
ply a  compounding  of  felony,  both  plaintiff  and  defendant,  on  an  equal- 
ity, agreeing  that  the  plaintiff  should  give  his  written  promise  to  the 
defendant,  and  that,  therefore,  the  defendant  should  give  his  oral  prom- 
ise to  conceal  the  felony,  and  abstain  from  prosecuting  it,  and  withhold 
the  evidence  of  it,  then  they  were  in  pari  ddictOy  and  the  law  will  leave 
them  where  it  finds  them;  and  it  is  said  that,  ''to  give  the  plaintiff  any 
claim  to  recover,  he  must  show  that  he  was  in  such  plight  from  the  force 
or  threats  of  the  defendant,  as  that  he  was  in  duress,  and  gave  the  note 
without  being  willing  to,  to  escape  from  the  predicament  in  which  that 
force  or  those  threats  put  him." 

Upon  the  last  trial,  which  is  the  subject  of  review  on  this  appeal,  the 
case  appears  to  have  been  presented  by  the  plaintiff  on  the  theory  that 
threats  were  used,  and  duress  and  undue  influence  exercised,  by  tlie  de- 
fendant upon  the  plaintiff  and  his  wife,  by  means  of  which  the  note  was 
obtained,  and  independent  of  the  question  whether  the  note  was  executed 
for  the  purpose  of  compounding  a  felony,  and  that  thus  a  case  was  es- 
tablished against  the  defendant.  The  plaintiff  in  this  action  insists  that 
the  facts  in  this  case  establish  that  the  parties  to  this  action  did  not  stand 
tn  pari'ddicto;  that  the  defendant  took  undue  advantage  of  the  plaintiff 
and  his  wife, — advantage  of  the  circumstances  in  which  the  plaintiff 
stood,  surrounded,  as  he  was,  by  his  &mily;  that  this  operated  as  duress 
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and  undue  influence,  to  coerce,  and,  as  the  jury  found,  did  coerce,  the 
plaintiff's  will,  and  destroyed  the  equality  between  the  parties,  and  in- 
duced the  plaintiff  to  give  the  note  in  question. 

In  none  of  the  cas^s  cited  by  the  respondent's  counsel  to  sustain  the 
position  contended  for  was  the  precise  point  presented  whether  the  par- 
ties stood  in  pari  delicto,  where  the  compounding  of  a  felony  entered  into, 
and  constituted  part  of,  the  consideration  of  the  contract,  and  they  there- 
fore are  not  decisive  of  the  question.  Dwnham  v.  Grimold^  22  Wkly.  Dig. 
296;  Tarky  v.  Edwards,  (Mo.)  1  West  Rep.  460;  Ihley  v.  Green,  21  Oent. 
Law  J.  175;   WiUiams  v.  Bayley,  35  Law  J.  Ch.  717. 

Whether  the  parties  stood  in  pari  delicto  depends  upon  the  fact  whether 
the  evidence  proved  that  the  note  in  question  was  given  for  compound- 
ing a  felony.  If  the  testimony  established  that  such  was  the  case,  then 
both  parties  must  be  r^arded  as  equally  in  fault,  and  the  court  will  not 
lend  its  aid  to  either  in  enforcing  a  contract  of  such  a  character,  because 
it  is  ill^al  and  void.  While  fraud,  duress,  and  undue  influence,  em- 
ployed in  procuring  a  contract  for  the  payment  of  money,  may  vitiate 
and  destroy  the  obligation  created,  and  render  it  of  no  effect,  and  the 
I)arty  who  has  been  compelled  to  pay  money  on  account  thereof  may 
maintain  an  action  to  recover  the  same,  such  a  right  does  not  exist,  and 
cannot  be  enforced,  where  the  consideration  of  the  contract  thus  made 
arises  entirely  upon,  or  is  iii  any  way  affected  by,  the  compounding  of 
a  felony.  When  this  element  enters  into  the  contract;  it  becomes  tainted 
with  a  corrupt  consideration,  and  cannot  be  enforced.  The  correctness 
of  this  rule  was  recognized  by  the  trial  judge  in  his  charge  to  the  jury. 
He  charg^,  among  other  things,  as  follows: 

''Was  the  not^  a  legal  contract  or  an  Illegal  contract?.  It  was  an  illegal 
contract,  and  void  between  the  parties,  if  it  was  given  upon  an  agreement  to 
suppress  the  evidence  of  a  crime  alleged  to  have  been  committed,  equally  as 
if  it  were  given  upon  an  agreement  to  suppress  the  evidence  or  refrain  from 
prosecuting  a  crime  which  had  been  in  fact  committed.'* 

He  also  charged: 

*'If  he  impressed  upon  the  plaintiff  the  idea  that  he  would  thus  refrain,  and 
would  conceal  the  crime,  if  he  would  give  the  note,  but  that  he  would  not  re- 
frain if  he  did  not  give  the  note,  it  was  an  illegal  contract." 

He  further  charged,  upon  being  requested  j  that,  if  the  note  was  given 
simply  to  compound  a  felony,  the  plaintiff  could  not  recover. 

So  far  the  charge  of  the  judge  was  entirely  correct,  and  the  case  was 
properly  presented  to  the  jury  in  this  respect.  The  judge,  however, 
was  requested  to  charge  as  follows:  "That  if  the  compounding  of  a  fel- 
ony entered  into,  and  formed  a  part  of,  the  consideration  of  the  note, 
the  plaintiff  could  not  recover,"  and  also  'Hhat  if  the  motive  of  the  plain- 
tiff in  giving  the.  note  was  in  part  for  the  purpose  of  compounding  a  fel- 
ony, he  would  not  be  entitled  to  recover."  Both  of  these  requests  were 
refused,  and  exceptions  taken  to  the  rulings  of  the  judge.  We  think 
there  was  error  in  each  of  the  refusals. 

Within  the  rule  already  laid  down,  if  the  consideration  of  the  note  was 
in  any  way  affected  by  the  compounding  of  a  felony,  or  it  entered  into 
v.7N.B.no.3 — 19 
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the  same,  or  such  a  motive  actuated  the  plaintiff  in  any  respect,  then 
the  contraqt  was  illegal,  and  should  not  be  upheld.  In  such  a  case,  the 
contract  was  vicious  and  corrupt,  and  in  violation  of  law,  as  much  as  if 
compounding  a  felony  had  been  the  entire  consideration.  The  element 
of  illegality  constituted  a  part  of  the  contract,  thus  vitiating  the  whole, 
and  it  could  not  be  rejected  because  duress,  undue  influence,  or  threats 
were  also  blended  with  it.  It  cannot  be  said  that  these  requests  were 
covered  by  the  charge  which  had  already  been  made;  for  while  such 
charge  comprehended  the  principle  that  the  note  might  be  avoided  if 
given  for  compounding  a  felony,  the  refusals  to  charge  left  it  to  be  in- 
ferred that  this  element  might  constitute  a  portion  of  the  consideration 
without  affecting  its  validity.  This  was  clearly  wrong,  and  the  defend- 
ant was  entitled  to  the  charge  in  accordance  with  the  requests  made,  and 
the  judge  erred  in  refusing  the  same. 

We  cannot  agree  with  the  doctrine  that  if  the  plaintiff  was  influenced 
by  the  duress  of  the  defendant,  and  at  the  same  time  both  parties  in- 
tended the  ccMnpounding  of  a  felony,  that  they  were  not  in  pari  delicto.  It 
is  enough  that  the  vice  of  compounding  a  felony  was  a  part  of  the  con- 
tract, operating  upon  the  minds  of  both  parties,  and  thus  placing  them 
upon  an  equality,  to  render  the  contract  nugatory  and  of  no  effect. 

For  the  errors  of  the  judge  in  refusing  to  charge  as  requested,  without 
considering  the  other  questions  raised,  tihe  judgment  should  be  reversedi 
and  a  new  trial  granted,  with  costs  to  abide  the  event. 

(All  concur,  except  Ruger,  C.  J.,  not  voting.) 


(102  N.  Y.  410) 

Wilds  v.  St.  Louis,  A.  <t  T.  H.  R.  R.* 

(Oowrt  of  AppMk  €f  New  York.    Jane  1, 1888.) 

Railroad  CdHPAKma— Mortoagb  bt— Constructioh  of  SoTKma  Fund  Gob- 

TRACT. 

The  defendant,  in  order  to  ^adually  pay  a  first  mortgage,  incltided  In  it 
certain  provisions  by  which  twice  a  year,  out  of  the  net  earnings  of  the  road, 
$12,500  should  be  paid  to  trustees  of  the  mortgage  as  a  sinking  fund  for  re- 
demption of  the  bonds;  this  to  be  deposited  in  a  trust  company,  and  out- 
standing bonds  bought  so  long  as  they  were  not  higher  than  110,  but  interest 
was  to  continue  to  be  paid  on  such  bonds  by  the  company,  and  it  added  to 
the  fund;  but,  if  bonds  could  not  be  purchased  at  that  price,  ''no  further  pay* 
ments  shaU  be  payable  to  said  sinking  fund"  until  it  could  be  so  used,  um 
that,  when  said  bonds  rose  above  110.  the  semi-annual  payments  of  $13,600 
ceased,  but  the  interest  payments  on  the  sinking  fund  must  continue  until 
the  maturity  of  such  bonds.    Rapallo,  J.,  dissenting. 

Appeal  from  order  of  general  term  supreme  court,  First  department, 
affirming  judgment  for  defendant. 

Thomas  Thather,  for  appellant,  Howard  Payson  Wilds. 

Adrian  Van  Sindereuy  for  respondent,  St.  Ix)uis,  A.  &  T.  H.  R.  R, 

Finch,  J.     The  construction  of  a  sinking  fund  contract,  accompany- 
ing the  execution  of  a  first  mortgage,  and  intended  to  provide  for  its  id- 

IAiBnning.B3.Hun,  6e8» 


Digitized  by 


Google 


N.  YO  WILDft  V.  ST.  LOUIBy  A.  ft  T.  H.  B.  B.  291 

timate  payment  and  discharge,  is  the  question  of  law  presented  by  this 
appeal.  The  St.  Louis,  Alton  &  Terre  Haute  Railroad  Company  bought 
its  property  subject  to  certain  incumbrances  which  it  assumed  and  agreed 
to  pay,  and  which  thus  became  legally,  as  they  were  in  fact,  the  debts 
and  obligations  of  the  corporate  purchaser.  These  consisted  of  bonds  to 
the  amount  of  $2,200,000,  drawing  7  per  cent,  interest,  and  secmred  by 
a  first  mortgage  upon  the  railroad  purchased;  of  a  second  mortgage  upon 
the  same  property,  under  which  bonds  to  the  amount  of  $2,800,000 
have  been  issued,  and  are  outstanding,  also  drawing  7  per  cent,  intel-est; 
and  which  second  mortgage  further  secured,  in  a  specified  order  of  pri- 
ority, income  bonds  payable  out  of  surplus  earnings  to  the  amount  of 
♦1,700,000,  drawing  interest  at  7  per  cent.,  and  a  preferred  stock  of  the 
same  amount  entitled  to  a  7  per  cent,  dividend  out  of  net  earnings,  the 
larger  part  of  which  stock  has  been  issued  and  is  now  outstanding.  This 
second  mortgage  and  its  group  of  protected  obligations  were  more  or  less 
depressed  in  value  by  the  shadow  and  threat  of  the  large  prior  incum- 
brance, and  likely  to  be  floated  upon  the  market  at  some  serious  sacri- 
fice for  that  reason.  Whatever  could  be  done  to  provide  for  the  payment 
and  discharge  of  the  first  mortgage,  and  the  ultimate  removal  of  its  lien, 
would  tend  to  strengthen  the  subsequent  securities,  and  permit  their  ne- 
gotiation at  prices  so  much  higher  as  to  compensate  for  such  loss  of  in- 
terest as  might  accrue  from  tiie  plan  adopted.  These  considerations, 
and  a  desire  to  increase  and  strengthen  the  value  of  the  common  stock 
in  the  hands  of  its  holders,  led  to  the  provisions  in  the  first  mortgage 
which  organize  and  constitute  a  sinking  fund.  These  are  in  substance 
that  twice  a  year,  out  of  any  surplus  of  net  earnings  over  and  above  ex- 
penses and  fixed  charges,  the  company  should  pay  to  the  trustees  of  the  . 
first  mortgage  the  sum  of  $12,500  as  a  sinking  fund  for  the  redemption 
of  the  bonds  it  secured;  that  the  trustees  should  at  once  deposit  such 
sums  in  the  United  States  Trust  Company,  of  the  city  of  New  Yort,  or  in 
some  other  safe  depository  in  that  city;  that  with  such  money,  and  all 
accumulations  of  interest  thereon,  the  trustees  should  buy  the  outstand- 
ing first  mortgage  bonds  so  long  as  they  could  be  purchased  at  a  rate  not 
exceeding  10  per  cent,  above  par,  with  the  accrued  interest,  the  disposi- 
tion of  which  was  thus  described: 

"The  bonds  so  purchased  shall  be  deposited  with  said  trust  company,  and 
be  immediately  stamped  or  indorsed  as  belonging  to  said  sinking  fund;  but 
shall  remain  in  force,  and  the  interest  thereon  shall  continue  to  be  paid  by 
the  said  St.  Louis,  Alton  &  Terre  Haute  Bailroad  Company,  and  the  amount 
of  such  interest  shall  be  added  to  and  applied  as  a  part  of  the  capital  of  the 
sinking  fund  hereby  established,  and  be  invested  in  the  purchase  of  otbbr 
bonds  in  the  same  manner  as  the  semi-annual  payments  of  twelve  thousand 
and  five  hundred  dollars  herein  provided  for." 

To  meet  the  emergency  of  an  inability  to  buy  the  bonds  at  or  below 
the  prescribed  rate  the  mortgage  stipulated  that,  in  such  event,  ''the  said 
money  shall  remain  at  interest  until  bonds  can  be  purchased  at  public 
or  private  sale  at  such  rate;  and  no  further  payments  shall  be  payable 
to  tiie  said  sinking  fund  till  the  money  so  remaining  in  the  said  fund  can 
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be  used  in  purchasing  said  bonds  at  such  rate  or  under,  when  such  pay- 
ments of  twelve  thousand  and  five  hundred  dollars  semi-annually  shall 
be  resumed." 

The  emergency  thus  contemplated  actually  arose.  The  price  of  the 
bonds  went  above  the  pennitted  purchase  rate  after  $636,000  of  them 
had  been  bought  and  placed  in  the  sinking  fund.  The  semi-annual  pay- 
ments of  $12,500  were  thereupon  discontinued;,  but,  the  company  in- 
tending to  continue  the  payment  of  interest  to  the  trustees  upon  the  bonds 
held  by  the  sinking  fund,  a  preferred  stockholder  objected,  and  brought 
this  action  to  prevent  such  payment. 

Two  clauses  of  the  sinking  fund  article,  if  literally  read,  clash,  and 
need  to  be  reconciled.  The  purpose  to  keep,  the  bonds  purchased  valid 
and  living  obligations  against  the  company,  so  fsLT  as  the  payment  of  in- 
terest is  concerned,  until  their  maturity,  is  clearly  and  strongly  expressed. 
Conceding  even  that  the  bonds  themselves,  immediately  upon  their  pur- 
chase, ceased  to  constitute  any  part  of  the  corporate  debt,  and  were 
practically  extinguished,  and  that  the  provision  for  interest  payments 
was  only  a  mode  of  measuring  and  determining  the  amount  of  prescribed 
contributions  to  the  sinking  fund,  those  oon^ibutions,  at  least,  are  di- 
rected to  be  made  so  long  as  interest  accrues  upon  the  bonds  treated  as 
valid  obligations.  They  are  to  "remain  in  force"  for  the  purpose  of  in- 
terest payments;  and  those,  whether  deemed  payable  as  interest  strictly, 
or  as  contributions  to  the  sinking  fund,  are  payable  until  the  bonds  ma- 
ture; and  a  default  in  the  bonds  outstanding  as  obligations,  or  in  the  pay- 
ments due  to  the  sinking  fund  by  the  terms  of  the  mortgage,  may  be  fol- 
lowed by  proceedings  in  foreclosure  under  the  provisions  applicable  in 
case  of  such  default.  The  duty  of  continued  payment  of  interest  is 
thus  entirely  plain  until  confronted  with  the  latter  dause,  which  directs, 
in  case  the  bonds  appreciate  beyond  110,  and  purchases  cease,  that  "no 
further  payments  shall  be  payable  to  the  said  sinking  fund"  until  the 
permitted  purchases  can  be  resumed.  The  payment  of  interest  upon  the 
purchased  bonds  is  as  payment  into  the  sinking  fund,  and  so  comes  a 
collision  between  a  command  to  pay  interest  until  the  bonds  mature,  and 
one  to  cease  payments  before  that  if  the  bonds -rise  above  the  prescribed 
value.  The  natural  and  obvious  solution  of  the  difficulty  is  suggested 
by  the  instrument  itself,  and  is  that  the  payments  referred  to  in  the  lat- 
ter clause  are  the  semi-annual  payments  of  $12,500.  The  payments  to 
be  stopped  are  identical  with  those  to  be  resumed,  as  indicated  by  the 
words  "such  payments;"  and  since  those  to  be  resumed  were. expressly 
declared  to  be  the  $12,500,  it  follows  that  those,  and  those  only,  were 
the  payments  to  be  discontinued. 

This  construction  is  fortified  by  another  circumstance.  While  the 
.  bonds  were  below  the  maximum  of  purchase,  both  the  interest  payment 
and  the  gross  payment  were  to  be  made.  If,  when  the  bonds  reached 
110,  both  payments  were  to  cease,  then,  upon  the  appellant's  construc- 
tion, when  they  dropped  below  that  value,  only  one  is  to  be  resumed; 
and  the  interest  payments,  once  stopped,  are  ended  forever,  and  ceaae 
to  be  due  when  the  precise  circumstances  again  exist  which  made  them 
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at  first  payable.  :  The  principal;  argument  against  this  construction  ia 
that  H  involves  waste,  because,  while  bonds  cannot  be  purchased,  and 
are  drawing  7  per  cent.,  theinioneyon  deposit  in  the  trust  company  will 
draw  but  2  per  cent.  There  are  two  sufficient  answers  to  this  conten* 
tion.  When  the  plan  was. adopted,  nobody  foresaw  or  sought  to  pro- 
vide against  so  great  a  rediictioQ  is  the  rates  of  interest  as  has  since  oc- 
curred, and  when  the  contract  was  made  the  possible  loss  from  differ- 
ence of  interest  was  not  deemed  important.  But  a  further  answer  is 
found  in  the  suggestion  of  the  learned  judge  at  special  term,  and  cannot 
be  better  stated  than  in  his  own  words:  that  "the  safety  of  the  money 
paid  into  a  sinking  fund  is  of  more  importance  than  the  amount  of*inter- 
est  it  might  earn."  It  would  seem  as  if  that  lesson  might  have  been 
readily  learned  from  the  financial  history  of  the  past,  and  have  exerted 
a  predominant  influence  upon  the  sinking  fund  devised.  lEailroad  mort- 
gages are  sddom.made  to  be  paid.  If  the  company  is  successful,  they 
are  often  renewed,  and  the  money  which  might  have  been  used  for  their 
discharge  is  largely  spent  in  heavy  salaries,  increasing  expenses,  and 
questionable  extensions  of  the  line.  If  the  company  is  unsuccessful, 
tiie  end  is  foreclosure  and  wreck.  But  where  a  mortgage  is  made  to  be 
paid,  and  the  credit  and  market  value  of  subsequent  securities  depends 
upon  it,  a  plan  like  that  devised  in  the  present  case  is  wise  and  prudent, 
even  if  it  involves  some  loss  of  interest.  The  normal  operation  of  this 
sinking  fund,  if  the  bonds  had  kept  below  110,  would  have  redeemed 
them  air  at  maturity.  If  it  fails  of  complete  success,  it  is  due  to  a  par- 
tial suspension  of  its  operation,  but  that  should  extend  no  further  ttian 
the  fair  construction  of  the  mortgage  requires. 

We  think  the  courts  below  decided  correctly  that  the  interest  pay- 
ments to  the  sinking  fund  must  continue  until  the  maturity  of  the  mort- 
gage.    The  judgment  should  be  affirmed,  with  costs. 

(All  concur,  except  Rapallo,  J.,  dissenting,  and  Miller,  J.,  not 
voting.) 

(102  N.  Y.  886) 

Union  Nat,  Bank  of  Rahway,  N.  J.,  r.  Underhill,  impleaded,  etc.* 
(Oowri  of  Appeal  of  Nmio  York,    June  1, 1886.) 

1.  PARTNERsmp— Firm  not  Liable  on  Partnership  Note  Given  in  iNDivm- 
UAL  Transaction  of  Partner. 

Where  one  partner  has  a  transaction  with  a  third  person,  which  is  neither 
apparently  not  really  within  the  scope  of  the  partnership  business*  the  part- 
nership is  not  bound  by  his  declarations  or  acts  in  the  matter. 

S.  Save— Cashing  Check. 

Defendant.  Cheney,  when  procuring  plaintiff  to  cash  his  personal  check, 
said  to  the  president:  ''My  partner  has,  or  should  have,  the  money  for  this 
to-day;  but  he  has  not  got  it,  or  cannot  get  it,  and  we  want  this  amount." 
Held,  that  this  gave  the  plaintiff  no  right  to  suppose  that  the  money  which 
was  given  upon  Cheney's  check  was  for  the  benefit  of  the  firm,  and  such  re- 
mark did  not  authorize  an  inference  that  money  subsequently  obtained  by 
Cheney  on  his  own  checks  was  procured  for  the  firm. 

^Affirming  19  Wily.  Dig.  404;  33  Hun.  660. 
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8.   SamB— PBOMIfiSOBT  NOTB— iKDIVroUAL  TBANSACTIOK  OF  PaBTNBB. 

Firm  is  not  liable  on  partnenbip  note  given  in  indiTidual  transaction  of 
partner,  not  apparently  or  really  within  the  scope  of  the  partnership. 

4  8axb— Eyidbitob. 

Declarations  of  the  partner  who  signed,  made  to  the  indorser,  and  not  com- 
municated to  plaintiii,  are  not  competent  or  material,  as  against  the  re- 
maining partner,  when  they  were  maae  in  a  transaction,  both  apparently  and 
really,  without  the  scope  of  the  partnership  business. 

Appeal  from  general  term  supreme  court,  First  department,  affirming 
judgment  for  defendant. 

Robert  S.  Oreerij  for  appellant,  Union  Nat.  Bank  of  Rahway,  N.  J. 
Hamilton  OdeU^  for  respondent,  Howard  M.  Underbill,  impleaded,  etc. 

Eabl,  J.  The  plaintiff  commenced  this  action  against  the  defendants 
Cheney  and  Underhill,  to  recover  against  them  upon  three  promissory 
notes,  dated  July  27, 1877,  payable  to  the  order  of  B.  A.  Vail,  and  made 
by  Jesse  S.  Cheney  <&  Co. ,  a  firm  composed  of  the  two  defendants.  The 
three  notes  amounted  to  about  $5,700,  and  were,  at  or  about  their  date, 
indorsed  by  Vail,  and  delivered  to  the  plaintiff.  The  defendant  Under- 
hill alone  interposed  an  answer,  in  which  he  alleges  that  these  notes  were 
made  by  Cheney  without  his  knowledge  or  consent,  and  delivered  to  the 
bank  in  payment  of  Cheney's  individual  debt,  and  that  the  plaintiff 
knew  this.  After  hearing  the  evidence,  the  court  sustained  Underbill's 
defense,  and  directed  a  verdict  in  his  favor,  and  the  main  question  for 
our  determination  is  whether  there  was  any  evidence  which  required  the 
submission  of  the  case  to  the  jury. 

We  think  it  was  clearly  established  that  these  notes  were  made  by 
Cheney  in  the  name  of  the  firm,  without  the  knowledge  or  consent  of 
his  partner,  and  they  were  delivered  to  plaintiff  for  the  purpose  of  pay- 
ing the  individual  debt  of  Cheney;  that  the  plaintiff  knew  that  Cheney 
was  using  his  partnership  paper  to  pay  his  individual  debt,  and  it 
was  bound  to  know  that  he  had  no  right  to  use  it  for  that  purpose 
without  the  consent  of  his  partner;  and  was  chargeable  with  knowledge 
that  the  notes  were  wrongfully  made  and  issued.  Each  member  of  a 
firm  is  the  generd.1  agent  of  the  firm  in  relation  to  all  the  business  of  the 
firm,  and  can  bind  the  firm  in  what  he  says  and  does  in  such  business; 
but  when  one  partner  has  a  transaction  with  a  third  person  which  is  nei- 
ther apparently  nor  really  within  the  scope  of  the  partnership  business, 
the  partnership  is  not  bound  by  his  declarations  or  acts  in  the  transac- 
tion. He  cannot,  by  his  declarations,  make  that  a  partnership  transac- 
tion which  does  not  appear  to  be  such,  and  which  is  apparently  and 
really  an  individual  transaction.  In  such  a  case  the  third  person  has 
notice  that  the  transaction  is  outside  of  the  partnership  business,  and  he 
cannot  rely  upon  the  partnership  credit.  Byles,  Bills,  (7th  Ed.)  48; 
Pars.  Partn.(2d  Ed.)  116;  Rogers  v.  Batchdor,  12  Pet.  221;  Meeutcken  v. 
Kennady,  27  N.  J.  Law,  230;  WUfion  v.  Williams,  14  Wend.  146;  Thorn 
V.  Smith,  21  Wend.  365;  Kemeys  v.  Richards,  11  Barb.  312;  Elliott  v. 
Dudley,  19  Barb.  326;  Farmers^  <£r  Mechanics^  Bank  v.  BvJUhers^  &  Droocri 
Bank,  16  N.  Y.  125. 
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In  Byles  on  Bills  it  is  said:  '^The  taking  a  joint  security  for  a  sepsp 
rate  debt  raises  a  presumption  that  the  creators  who  took  it  knew  that 
it  was  given  without  the  concurrence  of  the  other  partner." 

In  Parsons  on  Partnership  it  is  said  that  "whenever  a  party  receives 
from  any  partner,  in  payment  for  a  debt  due  from  that  partner  only, 
whether  the  debt  be  created  at  the  time,  or  before  existing,  or  by  way 
of  settlement  of,  or  security  for,  a  debt,  or  indebtedness,  an  obligation 
of  the  firm,  in  any  form,  the  presumption  of  the  law  is  that  the  part- 
ner gives  this,  and  the  creditor  receives  it,  in  fraud  of  the  partnership,, 
and  has  consequently  no  demand  upon  them." 

In  Farmers*  &  Mechanics^  Bank  v.  Bvichers'  &  Drovers*  Bank  it  is  said 
that  "each  of  the  partners  is  the  agent  of  the  partnership  as  to  all  mat- 
ters within  the  scope  of  the  partnership  business,  and  can  bind  the  firm 
by  making,  indorsing,  and .  accepting  bills  and  notes  in  such  business; 
but  he  has  no  more  authority  than  a  mere  stranger  to  execute  such  paper 
in  his  own  business,  or  for  the  accommodation  of  others.  If  he  gives 
the  partnership  note  or  acceptance  for  his  own  debt,  it  is  void  in  the 
hands  of  any  party  having  knowledge  of  the  consideration  for  which  it 
is  given." 

Cheney,  for  son^e  time  prior  to  the  giving  of  these  notes,  had  been 
dealing  with  the  plfUntiff.  He  drew  checks  on  the  East  River  Bank  of 
New  York,  and  procured  them  to  be  cashed  by  the  plaintiff,  and  these 
checks,  for  the  security  of  the  bank,  were  indorsed  by  Vail.  At  one  of 
the  times  when  he  procured  the  plaintifi'  to  cash  a  check  he  said  to  its 
president:  "My  partner  has,  or  should  have,  the  money  for  this  to-day; 
but  he  has  not  got  it,  or  cannot  get  it,  and  we  want  this  amount."  It 
is  now  claimed  on  the  part  of  the  plaintiff  that  this  gave  it  the  right  to 
suppose  that  the  money  which  was  given  to  Cheney  upon  his  check  was 
for  the  benefit  of  the  partnership,  and  hence  that  the  check  was  in  the 
partnership  business.  Subsequently  other  checks  were  drawn  by  Che* 
ney ,  and  cashed  by  the  plaintiff,  and  paid  by  the  bank  upon  which  they 
were  drawn.  Finally,  a  check  for  upwards  of  $5,000  was  drawn  by  Che- 
ney, indorsed  by  Vail,  and  cashed  by  the  plaintiff,  which  was  protested 
for  non-payment,  and  these  notes  were  giv^i  to  take  up  that  check. 

We  do  not  think  that  what  was  said  by  Cheney  to  the  plaintiff's  presi- 
dent, under  the  circumstances,  authorized  an  inference  that  he  was  procur- 
ing the  -money  for  the  firm,  or  in  its  business.  All  of  the  checks  were  his 
individnal  checks,  and  not  the  firm  checks,  and  the  bank  had  no  rea- 
son to  infer  that  he  was  drawipg  his  individual  checks  in  the  firm  bus- 
iness, or  to  procure  money  on  the  firm  aocou^t  or  firm  credit.  The 
money  wa9  loaued  oq,  hia  individu^  check,  and  on  the  credit  of  Cheney 
and  the  indorser,  and  not  on  the  credit  of  the  firm.  It  was  in  form  and 
in  fact  Cheney's  check,  and  the  president  of  the  bank  testified  that  he 
cashed  the  check  on  tixe  responsibility  of  Vail,  the  indorser.  We  do 
not  think  that  it  is  a  just  inference,  from  the  language  said  to  have  been 
used  by  Cheney,  that  the  checks  were  made  in  the  business  of  the  firm. 
But  the  declaration  of  Cheney,  made  in  a  transaction  which  was  really 
as  well  as  apparently  his  individual  transaction,  outside  of  the  firm 
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business,  could  hot  make  evidence  against  the  firm  or  his  partner.  In 
Bickman  v.  RdneJcing,  6  Blackf.  387,  wher^  A.,  being  in  partnership 
with  B.,  collected  a  sum  of  money  in  his  individual  capacity  for  C,  and 
afterwards  executed  to  the  latter  a  note  in  the  name  of  the  firm  for  the 
amount,  and  a  suit  was  commenced  ngaipst  the  firm  on  the  note,  the 
plaintiff  offered  to  prove  that  A.,  during  the  existence  of  the  firm,  had 
declared  that  the  money  had  been  used  by  him  and  his  partner  in  the 
partnership  business,  and  it  was  held  that  the  evidence  was 'inadmissi- 
ble. In  Thorn  v.  Smith,  supra,  it  was  held  that  it  was  nov  competent  for 
one  partner,  by  his  declarations,  even  during  the  existence  of  the  part- 
nership, to  change  what,  on  the  face  of  the  transaction,  appeared  to  be 
his  individual  debt,  into  a  debt  against  the  firm. 

During  the  progress  of  the  trial  Vail,  called  as  a  witness  for  the  plain- 
tiff, was  asked  this  question:  "Did  you  ever  have  any  conversation  with 
Mr.  Cheney  in  reference  to  his  partnership,  in  connection  with  indors- 
ing checks  on  paper?"  Counsel  for  Underbill  objected  to  the  question 
as  incompetent,  as  against  him,  and  the  objection  was  sustained,  and 
counsel  for  plaintiff  excepted.  Then  this  question  was  asked:  "Was 
any  representation  made  by  Mr.  Cheney  to  you  that  any  of  this  money 
which  was  -to  be  raised  on  checks  indorsed  by  yoU  was  for  th?  purpose 
of  the  business  of  the  house?"  Underbill's  counsel  objected  to  this  ques- 
tion as  incompetent,  as  against  him,  and  the  objection  was  sustained, 
and  plaintiff  ^cepted.  It  is  now  claimed  that  the  rejection  of  this  evi- 
dence was  error.  We  do  hot  think  that  what  Cheney  said  to  Vail,  not 
communicated  to  the  plaintiff,  was  competent  or  material.  The  decla- 
rations sought  to  be  proved  were  made  when  Cheney  was  engaged  in  a 
transaction,  both  apparently  and  really,  without  the  scope  of  the  part- 
nership business,  and  hence,  for  reasons  already  stated,  were  incompe- 
tent, as  against  Underbill. 

The  plaintiff  did  not  take  these  notes  as  assignee  of  Vail,  or  from  Vail, 
in  such  a  sense  that  it  can  stand  in  his  shoes;  but  the  notes  were  made 
and  delivered  to  Vail,  and  by  him  delivered,  for  Cheney,  to  the  bank, 
to  satisfy  Cheney's  debt  to  the  bank,  and  they  had  no  inception  until 
their  delivery  to  the  bank.  The  mere  fact  that  Cheney  could  not  testify 
that  some  small  portion  of  the  money  obtained  by  him  of  the  plaintiff 
was  not  used  for  the  firm  was  of  no  importance.  The  debt  was  in  form 
the  debt  of  Cheney,  and  if  plaintiff  claimed  that  it,  or  any  part  of  it, 
was  created  for  the  benefit  of  the  firm,  it  was  incumbait  upon  it  to  prove 
that.  The  mere  inability  of  Cheney  to  testify  that  no  part  of  the  money 
was  used  for  the  firm  proved  nothing. 

We  are  therefoi^  of  the  opinion  that  the  judgment  should  be  affirmedi 
with  costs. 

(AU  ooncor.) 
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OM  N.  T.  471) 

Pboplb  «c  rd.  Habvey  r.  Loew. 

(Court  of  Appeals  of  Now  York.    June  1, 1886.) 

CoKBT.  N.  Y.  Akt.  8,  §  18— Local  and  Special  Legislation— Laws  1867,  Ch. 
489,  AB  Amended  1886,  Ch.  664,  Unconstitutional. 

The  Idgisl&tuie,  by  chapter  489,  Laws  1867,  as  amended  by  chapter  664,  Laws 
1885^  gave  Harvey  the  right  to  build  an  experimental  elevated  road,  and,  as  a 
reward  for  his  labors,  granted  to  him  the  5  per  cent,  of  the  earnings  of  the 
Greenwich  Elevated  road,  which  had  been  originally  appropriated  to  the  use 
of  the  city  as  compensation  for  use  of  the  street.  EM,  that  the  said  acts 
were  unconstitutional,  and  in  conflict  with  section  18,  art.  8,  of  the  constitu- 
tion, which  forbids  any  local  bill  "granting  to  any  corporation,  association, 
or  individual  the  right  to  lay  down  railroad;  tracks.* 

8.  Handy  for  appellant,  the  People,  etc. 

D.  /.  Deauy  for  respondent,  EdwarcJ  V.  Loew. 

Finch,  J.  The  legislation  upon  which  the  claim  of  the  relator  is 
founded,  discloses  very  questionable  and  peicuHar  characteristics.  He  is 
authorized  to  build  an  experimental  section  of  elevated  railway,  not  less 
than  one-quarter  of  a  mile  in  length,  upon  some  duly-authorized  street 
of  the  city,  with  a  view  of  inventing  or  discovering  improvements  in  the 
system,  which,  if  adopted,  will  make  the  existing  structures  less  offen- 
sive or  inconvenient.  The  section  is  to  be,  not  a  model,  but  an  actual 
operating  railway,  and  yet  is  to  be  such  wholly  for  experimental  pur- 
poses,— ^not  transporting  passengers,  or  open  for  public  use,  but  subject 
to  the  continuous  changes  and  trials  born  of  new  ideas,  and  made  to  test 
their  effectiveness  and  value.  The  length  of  this  experimental  section 
beyond  one-quarter  of  a  mile  is  in  the  discretion  of  the  relator.  H9  may, 
if  he  chocks,  extend  it  to  the  exterior  bounds  of  the  citv.  Its  size,  char- 
acter, and  mode  of  construction  are,  in  like  manner,  largely  in  his  dis- 
cretion, and  he  may  thus  obstruct  an  avenue  of  travel,  or  tfie  away  the 
property  rights  of  abutters  without  any  provision  for  their  compensation. 
No  time  is  limited  for  its  continuance.  So  long  as  the  relator  is  alive  to 
invent  and  experiment  he  may  test  his  ideas  upon  the  structure  built, 
or  remodel  or  change  it,  unless  the'  legislature  shall  put  an  end  to  the 
enterprise,  or  the  relator  determine  that  his  improvement  is  complete. 
The  law  does  not  say  to  whom  the  improvements  shall  belong,  nor  even 
that  they  shall  be  introduced  on  any  existing  or  future  elevated  railway; 
and  the  result  of  the  whole  enterprise,  as  planned  by  the  statute,  will 
only  be  that  the  city  and  the  state  will  learn  that  some  things  in  mechan- 
ical engineering  cftn  or  cannot  be  successfully  accomplished.  Of  course, 
the  relator  did  not  propose  to  thus  educate  himself  and  the  city — him- 
self by  experiments,  and  the  city  by  results — at  his  own  expense,  or 
without  compensation;  and  the  mode  of  accomplishing  that  is  as  unu- 
sual and  peculiar  as  the  enterprise  to  be  paid  for. 

Under  an  act  passed  in  1867  (chapter  489)  the  West  Side  &  Yonkers 
Patent  Railway  Company  was  authorized  to  build  an  elevated  railway  in 
Greenwich  street,  and  did  so  construct  it,  and  was  required  to  pay  5 
per  cent,  of  its  net  income  into  the  treasury  of  the  city  of  New  York  as 
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compensation  for  the  use  of  the  streets.  By  a  supplemental  act  passed 
the  next  year  (Chapter  865,  Laws  1868)  this  fund  was  required  to  be 
kept  separate  from  other  city  funds,  and  to  be  applied  by  the  commis- 
sioners appointed  under  the  original  act  to  the  improvement  of  the  occu- 
pied streets  "by  preserving  or  transplanting  shade  trees,  or  by  other  em- 
bellishments or  improvements  of  awnings  or  sidewalk  structures;"  and 
this  payment  was  declared  to  be  "the  l^al  compensation  in  full  for  the 
use  and  occupancy  of  the  streets  by  said  railway,"  and  to  constitute  "an 
agreement  in  the  nature  of  a  contract  between  said  city  and  construct- 
ing company."  But  in  1885  this  fund  thus  belonging  to  the  city  under 
what  was  called  a  contract,  and  devoted  to  the  improvement  of  its  streets, 
was  diverted  to  Charles  T.  Harvey,  engineer,  for  building  his  "illustra- 
tive section,"  The  whole  sum  then  on  deposit  with  the  comptroller  was 
about  $168,000;  and  one-third  of  this  was  directed  to  be  paid  to  Har- 
vey "forthwith,"  "for  the  purpose  of  defraying  the  expenses  of  experi- 
ments as  to  said  motive  power  nOw  in  progress,  and  for  making  surveys 
and  other  preparations  for  building  said  section."  A  "like  amounf  was 
to  be  paid  "as  the  work  upon  said  section  progresses," — a  stipulation 
quite  significant,  — and  then,  when  the  section  is  complete,  and  certified 
by  the  governor,  state  engineer,  and  mayor  to  have  "demonstrated  or  de- 
veloped material  improvements  in  the  methods  of  constructing  or  oper- 
ating elevated  railroads,"  all  sums  "remaining  in  or  accruing  to  said 
fund"  are  to  be  paid  over  to  Harvey,  who,  after  having  thus  completed 
his  section  and  its  improvements,  is  nevertheless  to  continue  experiment- 
ing with  a  view  to  "attaining  the  highest  possible  perfection;"  the  annual 
5  per  cent,  to  continue  to  be  paid  to  him  to  aid  his  struggle  towards 
that  perfection  "until  the  legislature  shall  otherwise  direct."  There  is 
no  provision  in  the  act  for  an  audit  of  the  engineer's  accounts;  nothing 
which  determines  what  proportion  shaU  be  compensation,  and  what  ex- 
pense, and  he  would  be  strangely  disinterested  if  the  latter  did  not 
dwindle  to  increase  the  former.  It  is  true  that  he  gave  a  bond,  but  that 
was  conditioned  only  that  he  would  faithfully  perform  his  duties,  or,  in 
other  words,  faithfully  experiment. 

That  this  arrangement  was  in  fact  an  appropriation  of  the  money  of 
the  city  to  the  private  benefit  of  the  relator,  at  least  so  far  as  the  portion 
now  claimed  to  be  payable  is  concerned,  and  that  the  appearance  of  a 
public  purpose  thrown  about  it  is  colorable  merely,  is  contended  by  the 
city,  and  has  much  of  probability  to  support  it.  The  first  one-third 
of  the  money  is  payable  forthwith,  cash  down;  another  third  as  the 
work  progresses.  The  engineer  is  left  at  liberty  to  absorb  the  first  third 
absolutely;  to  put  it  in  his  purse,  and  keep  it  as  his  own.  He  may 
then  begin  experiments  and  pay  for  them,  and  take  his  own  compensa- 
tion out  of  the  second  third  "as  the  work  progresses,"  for  that  is  the  pro- 
vision of  the  law;  and  so  there  may  be  nothing  which  the  city  or  the 
state  has  a  legal  right  to  demand  of  the  engineer  as  the  consideration  of 
the  first  payment.  The  engineer  can  begin  no  construction  until  upon 
some  "duly-authorized  street."  The  city  cannot  give  the  authority  in 
and  of  itself.     Laws  1860,  c.  10;  Laws  1884.     The  l^islature  has  not 
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done  80,  and  may  never,  and  the  relator  will  not  be  in  default,  and  may 
rest  quietly  with  the  $56,000  in  his  possession,  content  with  the  situa- 
tion. It  is  true  that  the  law  speaks  of  experiments  ''now  in  progress." 
But  these  were  Harvey's  experiments.  No  one  directed  him  to  make 
them.  Neither  tlie  dty  nor  the  state,  so  far  as  the  record  shows,  owed 
him  anything  for  that,  or  was  under  the  slightest  legal  or  equitable  ob- 
ligation to  bear  their  expense,  or  compensate  him  therefor.  And  as  to 
the  "surveys"  and  preparations,  he  is  left  at  liberty  to  treat  them  as 
part  of  the  "work,"  as  they  in  fact  are,  and  draw  their  expense  from  the 
second  $56,000.  The  consideration  for  the  first  payment  is  not  easily 
evolved  from  the  terms  of  the  law,  and  that  a  gift  was  intended  in  the 
nature  of  a  reimbursement  for  losses  sustained  seems  to  be  disclosed  by 
the  document  handed  up  after  the  argument,  and  it  may  very  well 
be  that  the  first  payment  of  $56,000  was  purposely  placed  in  the  power 
of  the  relator,  upon  a  merely  colorable  consideration,  in  order  to  give 
him  a  gratuity  to  that  extent.  But  since  the  possible  facts,  if  we  knew 
them  all,  might  change  the  aspect  of  the  case  in  this  respect,  it  is  better 
to  rest  our  conclusion  upon  a  less  debatable  foundation. 

The  enactment  violates  section  18  of  article  3  of  the  constitution,  which 
prohibits  the  passing  of  a  local  or  private  bill  "granting  to  any  corporar 
tion,  association,  or  individual  the  right  to  lay  down  railroad  tracks." 
The  relator,  or,  if  he  be  treated  as  a  mere  agent,  the  municipality  itself, 
is  authorized  by  a  bill  which  is  certainly  "local,"  if  not  "private,"  to 
build  an  elevated  railroad  in  some  street  of  the  city.  It  is  not  a  3uffi- 
cient  answer  to  say  that  the  track  thus  to  be  "laid  down"  is  merely  ex- 
perimental and  temporary,  for  the  language  of  the  fundamental  law  is 
purposely  very  broad,  and  draws  no  such  distinction.  But  this  track, 
although  experimental,  is  not  temporary.  As  we  have  seen,  it  is  per^ 
manent  and  durable,  having  no  limitation  except  the  future  will  of  the 
l^islatilre.  It  will  be  a  railroad  not  less  than  a  quarter  of  a  mile  long, 
and  may  be  made  much  longer,  and  serve,  under  the  guise  of  an  experi- 
ment, to  fasten,  in  the  end,  a  new  road  upon  the  city.  That  this  is  not 
an  idle  supposition  is  indicated  by  the  appellant's  supplemental  brief. 
After  speaking  of  one  possible  interpretation  of  the  law,  he  mentions  an- 
other "which  may  validly  carry  with  it  the  process  of  duly  authorizing 
certain  streets  to  be  used  for  these  raUroad  purposes,  through  the  medium 
of  a  constructing  corporationy  as  intended  by  the  legislature  and  the  ni^- 
morialifit."  The  relator,  perhaps,  intended  to  organize  a  new  corporation 
to  help  build  his  "illustrative  section,"  and  then  own  and  run  it,  although 
the  statute  is  innocent  of  any  such  expressed  purpose.  Wherever  the 
road  runs,  it  must  necessarily  take  either  the  fee  of  private  owners,  or 
the  property  of  abutters;  for  in  all  respects  it  is  to  be  an  elevated  road. 
The  act  of  1885  describes  it  as  "a  new  illustrative  section  of  said  fona 
of  railway;"  and,  going  back  to  the  act  of  1867  to  discover  that  form, 
we  find  it  to  be  an  elevated  track  oh  each  side  of  the  streets,  supported 
by  iron  columns  not  less  that  14  feet  above  the  level  of  the  pavement. 
No  prbvisioti  1^  xtiade  for  compensation  to  abutting  owners  of  owners  of 
the  fee.  , 
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For  these  reasons,  without  considering  others  which  have  been  sug- 
gested, we  are  of  the  opinion  that  the  act  under  which  the  relator  claims 
is  invalid.     The  judgment  must  be  aflSrmed,  with  costs. 

(All  concur.) 


aw  N.  Y.  -«») 

Engel  v.  Fischer. 
(Court  of  Appealt  of  New  York,    June  1, 1886.) 

1.  BxATtrrB  OF  Limitations— Absence  from  State— Concealmbet. 

Where  the  debtor  is  continually  in  the  state  for  more  than  six  years  after 
the  cause  of  action  accrues,  the  statute  of  limitations  will  operate,  even  though 
he  conceals  his  abode  from  his  creditor,  who  is  thus  unable  to  discover  and  ' 
serve  him  with  process,  and  even  if  he  changes  his  name  for  the  purpose  of 
eluding  his  creditor. 
8.  Same— CoDB  Crvn.  Paoa  N.  Y.  §  401. 

Such  a  case  is  not  covered  by  the  exception  of  the  Code  of  Civil  Procedure, 
§  4Q1,  relating  to  deduction  of  time  for  aosence  from  the  state. 

Appeal  from  general  term  superior  court  of  New  York,  reversing  judg- 
ment entered  at  trial  term,  upon  dismissal  of  the  complaint  by  a  single 
judge  without  a  jury. 

C.  E,  Ruskmore^  for  appellant,  I.  H.  Fischer, 

B.  Leminsj  for  respondent,  Charles  Erigel. 

Earl,  J.  This  action  was  commenced  against  the  defendant  as  ac- 
ceptor of  a  bill  of  exchange  payable  three  months  after  date,  drawn  on 
the  first  day  of  May,  1873,  at  Vienna,  Austria,  for  8,600  gulden,  equiv- 
alent in  our  money  to  $1,512.  The  defense  interposed  is  that  the  cause 
of  action  was  barred  by  the  statute  of  limitations.  The  facts  are  these: 
The  defendant  resided  in  Austria,  where  he  accepted  the  bill,  and  soon 
thereafter  he  absconded,  and  in  July  came  to  the  city  of  New  York,  and 
there  he  has  ever  since  resided.  On  reaching  New  York,  for  the  pur- 
pose of  concealing  himself  from  his  creditors,  he  assumed  the  name  of 
Marcus  L.  Fischer,  and  thereafter  bore  that  name,  and  hid  himself  there- 
under. The  plaintiff  discovered  him  in  the  city  of  New  York  in  April, 
1882,  and  there  at  his  store  demanded  of  him  the  payment  of  the  draft, 
which  was  refused,  and  then  in  the  same  month  this  action  was  com* 
menced. 

While  the  plaintiff  concedes  that  more  than  six  years  had  elapsed  from 
the  time  the  cause  of  action  accrued  against  the  defendant,  he  doims  the 
benefit  of  the  exception  contained  in  section  401  of  the  Code,  which  is 
as  follows: 

''If,  when  the  cause  of  action  accrues  against  a  person,  he  is  without  the 
state,  the  action  may  be  commenoed  within  the  time  limited  therefor  after 
his  return  into  the  state.  If,  after  a  ^sause  of  action  has  accrued  against  a ; 
person,  he  departs  from  and,  resides  without  the  state,  or  remains  continu-? 
ously  absent  therefrom  for  the  space  of  one  yea,r  or  more,  the  time  of  his  ab- 
sence is  not  a  part  of  the  time  iimited  for  the  commencement  of  the  action." 

This  section  does  not  aid  the  plaintiff,  because  the  defendant  was  npt 
without  the  state  when  the  cause  of  action  accrued|  and  he  never  there^ 

*  Berening  HI  Super.  Gt  71. 
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after  departed  from  the  state.  While  the  defendant  bore  an  assumed 
name,  he  was  physically,  at  all  times,  within  this  state,  and  there  was 
no  hiding  or  concealment  of  his  person  except  as  he  assumed  and  bore 
the  fictitious  name.  It  passes  my  comprehension  how,  by  any  process 
of  reasoning  or  metaphysics,  such  a  person,  continually  present  in  the 
state  for  nearly  10  years,  can  be  said  never  to  have  come  here,  and  to 
have  been  continually  absent  from  the  state.  It  is  quite  probable  that 
the  defendant  perpetrated  a  fraud  upon  the  plaintiff  by  concealing  his 
residence  from  him,  and  that  the  statute  is  resorted  to  by  him  to  defeat 
a  just  claim;  yet  the  statute  must  have  its  operation.  Its  plain  lan- 
guage cannot  be  perverted  to  remedy  the  hardship  of  any  particular  case. 
It  is  a  benign  statute,  and  the  legislature  has  written  in  it  all  the  excep- 
tions which  sound  policy  dictated  to  it.  It  may  frequently  operate  to 
defeat  just  claims,  and  be  used  by  dishonest  debtors  to  escape  the 
payment  of  honest  debts.  A  cause  of  action  may  be  barred  before  it 
is  known  to  the  claimant.  The  debtor  may  purposely  conceal  it,  and 
yet  the  bar  of  the  statute  must  inexorably  be  applied.  A  debtor  who 
has  always  resided  within  the  state  may  abscond  from  his  home,  and 
conceal  himself  within  the  state*  from  his  creditors,  and  yet  no  one  will 
claim  that  such  debtors  are  to  be  regarded  as  without  £he  state,  or  that 
such  concealment  will  defeat  the  running  of  the  statute.  '  The  law  gives 
a  creditor  six  years'  continued  presence  of  his  debtor  within  the  state 
after  the  cause  of  action  has  accrued,  and  that  period  has  been  deemed 
ample  to  enable  the  creditor  to  find  his  debtor,  and  to  put  the  machinery 
of  the  law  in  force  against  him.  It  would  lead  to  great  inconvenience, 
and  leave  the  bench  and  bar  without  any  certain  rule,  if,  in  every  case 
where  a  debtor  has  resided  and  continually  been  within  this  state  for  six 
years  after  a  cause  of  action  against  him  accrued,  and  the  statute  of  lim- 
itations is  interposed  as  a  bar  to  an  action  to  enforce  the  same,  it  could 
be  a  matter  of  inquiry  and  litigation,  upon  disputed  evidence,  whether 
the  debtor,  during  any  portion  of  the  time,  concealed  himself  fraudu- 
lently or  otherwise,  and  whetlier  the  creditor  used  due  diligeinee  to.  find 
him. 

There  are  some  cases  in  which  what  is  now  the  fiM  clause  of  the  section 
above  quoted  was  under  consideration,  and  it  became  faec^ssary  fot  the 
courts  to  determine  what  was  a  return  or  coming  into  the  state  so  as  to 
set  the  statute  running,  wherein  it  was  decided  that  the  return  iiwtst'h& 
open  fixid  notorious,  atid  under  such  circumstances  that  the  crb<iitor 
could  with  reasonable  diligence  find  his  debtor  and  serve  him  with  pro- 
cess. IMe  y.  Blunt,  16  Kck.  359;  HiU  v.  BeOjom,  16  Vt.  727;  Myringer 
V.  BaUzeU,  3  Gill  &  J.  158;  Didiffr  v.  Davison,  2  Barb.  Ch.  477;  JFbrd  v. 
Babcock,  2  Sandf.  618;  Cbfe  v.  Jessup,  10  N.  Y.  96;  Dorr  v.  Swartw&at, 
1  Biatchf.  179;  3  Pars.  Cont.  (6thEd.)96;  AngellvLim,  (2d  Ed.) 216. 
A  debtor  might  return,  to  the  state  clandestinely,  for  a  few  hours,  in  the 
night-thne,  or  on  Sunday,  or  he  might  be  in  the  state  on  his  progress 
through  it;  and  a  return  of  such  a  character  which  miglit  be  concealed- 
from  and  unknown  to  the  creditor,  and  which  would  afford  him  no  op- 
portunity by  the  use  of  reasonable  diligence  to  serve  his  debtor  Hvith 
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process,  is  held  not  to  be  a  return  to  the  state  within  the  meaning  of  the 
statute.  But  it  has  never  before  this  case,  so  far  as  I  can  discover,  been 
decided  that,  where  the  debtor  was  continually  in  the  state  for  more  than 
six  years  after  the  cause  of  action  accrued,  he  was  deemed  to  have  been 
without  the  state,  and  thus  the  running  of  the  statute  defeated  because 
he  concealed  his  abode,  and  thus  the  creditor  was  unable  to  discover 
him  and  serve  him  .with  process. 

The  case  of  Sleght  v.  Kane^  1  Johns.  Cas.  76,  is  not  an  authority  for 
the  plaintiflf.  There  the  defendant  was  held  to  be  without  the  state 
while  he  was  in  a  place  which  had  been  conquered  and  was  held  by  the 
British  troops,  and  which  was  neither  de  fadOj  nor,  I  am  inclined  to 
believe,  de  jure^  a  part  of  the  state,  nor  subject  to  the  jurisdiction  of  the 
state  courts.  In  PoiUon  v.  Lavrrence,  77  N.  Y.  208,  it  was  held  thatji 
discharge  in  bankruptcy  was  void  as  to  a-  creditor  from  whom  notice  of 
the  bankruptcy  proceedings  waa  purposely  and  fraudulently  omitted,  by 
conducting  the  same  in  a  name  assumed  by  the  debtor,  which  was  en- 
tirely different  from  that  under  which  the  debt  was  contracted;  and  that 
case  has  no  bearing  upon  this. 

We  are  therefore  constrained  to  hold  that  the  order  of  the  general 
term  should  be  reversed,  and  the  judgment  of  the  trial  term  affirmed, 
with  costs. 

(AH  concur.) 

a02  N.  Y.  464) 

Market  Nat.  Bane  op  N.  Y.  v.  Pacific  Nat.  Bane  of  Boston.* 
(Court  of  Appeals  of  Nem  York,    June  1, 1886.) 

1.  Attachment— Restitution—N.  Y.  Code  Civil  Proc.  §  1308. 

The  **  court"  referred  to  in  section  1292,  Code  Civil  Proc,  is  the  court  which 
sets  aside  the  judgment;  and  where  a  motion  is  made  at  special  term  to  set 
aside  an  attachment,  and  denied,  on  which  judgment  was  entered  against  the 
defendant  and  execution  satisfied,  but  on  appeal  the  general  term  reversed 
the  order  denying  the  motion,  and  that  decision  is  aflSrmed,  the  motion  for 
restitution  was  properly  made  at  the  gener^  term. 

2.  Same— Delay. 

There  is  no  provision  or  rule  of  law  which  requires  this  motion  to  be  made 
sooner  than  it  was,  or  its  denial  on  account  of  delay. 
8.  Same— Motion  bt  Attobnbt. 

"The  motion  was  made  by  an  attorney  appearing  for  the  defendant,  and  in 
the  notice  he  asked  to  have  restitution  maae  to  the  receiver.    Held  no  error. 
4  Bamb-t-Pestding  Action.  i  i.  . 

The  pendency  of  actions  against  other  parties  for  the  same  money  did  not 
preclude  the  defendant  from  making  this  motion.' 

Appeal  from  judgment  general  term  supreme  court,  First  department^ 
reversing  orders  vacating  attachment. 

Abram  Wakeman^  for  appellant,  Market  Nat.  Bank  of  N.  Y« 
Elihu  Booty  for  respondent,  Pacific  Nat.  Bank  of  Boston. 

.  Earl,  J.     The  plaintiff  attached  the  property  of  the  defendant.     A. 
motion  was  made  at  special  term  to  set  aside  the.attacbmenti  which  was 

^Affirming  ?7  Hun,.46(^ 
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deiiied.  Judgment  having  been  entered  against  the  def^mdant,  execu- 
tion thereon  was  issued,  and  the  plaintiff  collected  and  teceived  thereon, 
out  of  the  attached  property,  upwards  of  $26,000.  The  d^endant  ap- 
pealed to  the  general  term  from  the  order  of  the  special  term  refusing  to 
vacate  the  attachment,  and  there  the  order  of  the  special  term  was  re- 
versed, and  the  attachment,  judgment,  and  the  levy  under  the  attach- 
ment were  vacated  and  set  aside.  The  plaintiff  appealed  from  the  order 
of  the  general  ^erm  to  this  court,  and  here  that  order  was  affirmed,  and 
the  case  was  then  remitted  to  the  supreme  court,  and  an  order  was  en- 
tered at  the  special  term  on  the  first  day  of  December,  1883,  making  the. 
order  pf  this  court  the  order  of  the  supreme  court.  In  January,  1885, 
the  defendant  moved  at  the  general  term  of  the  supreme  court  for  resti- 
tution of  the  money  collected  by  the  plaintiff  of  it,  and  the  motion  was 
granted,  and  the  plaintiff  then  brought  this  appeal  to  this  court. 

Section  1292  of  the  Code  provides: 

"When  a  judgment  is  set  aside  for  any  cause  upon  motioot  the.  court  may 
direct  aiid  enforce  restitution  in  like  manner,  with  like  effect,  and  subject  to 
the  same  conditions  as  when  a  judgment  Is  reversed  upon  appeal.'' 

The  court  meant  in  this  section  is  the  court  which  sets  aside  the  judg- 
ment, and  hence  this  motion  for  restitution  was  properly  made  at  the 
general  term;  and  the  section  is  authority  for  the  restitution  ordered  in 
this  case. 

There  is  no  provision  or  rule  of  law  which  required  this  motion  to  be 
inade  sooner,  or  its  denial  on  account  of  the  delay.  The  court  could,  in 
the  exercise  of  its  discretion,  have  denied  the  motion  on  account  of  the 
delay,  and  left  the  defendant  to  its  action  to  recover  back  the  money. 
But  we  do  not  discover  that  the  plaintiff  suffered  any  harm  by  the  de- 
lay, or  that  the  court  abused  its  discretion,  and  we  have  no  power,  there- 
fore, to  review  it. 

The  objection  that  the  receiver  of  the  defendant  could  not  make  the 
motion  is  misconceived.  The  motion  was  made  by  an  attorney  appear- 
ing for  the  defendant,  and  in  the  notice  of^  motion  he  asked  to  have  res- 
titution made  by  payment  to  the  receiver;  so  that  the  motion  is  really 
made  on  behalf  of  both  the  defendant  and  its  receiver,  and  the  order  of 
the  general  term  awarded  restitution  to  the  defendant,  but  that  the  pay- 
ment in  restitution  should  be  made  to  the  receiver.  This  is  the  form  of 
order  asked  for  by  defendant's  attorney,  and  the  plaintiff  has  no  occasion 
to  find  fault  with  it  in  that  respect. 

It  appears  that  the  receiver  of  the  defendant  had  commenced  an  ac- 
tion in  the  circuit  court  of  the  United  States  to  recover  the  same  money 
against  the  National  Park  Bank,  from  whose  possession  the  plaintifftook 
it  by  the  attachment  and  judgment  in  its  &vor,  and  ateo  another  action 
in  the  same  court  against  the  plaintiff  to  recover  the  same  money.  The 
pendency  of  those  actions  did  not  preclude  the  defendant  from  making 
this  motion,  and  it  was  within  the  discretion  of  the  court  to  determine 
whether,  notwithstanding  their  pendency,  this  motion  should  be  enter- 
tained and  granted;  and  when  it  granted  it  on  condition  that  those  ac- 
tions should  be  discontinued  and  the  taxable  costs  therein  paid  by.  the 
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receiver,  it  suffiGiently  protected  the  rights  of  the  plaintiff.     We  Bee 
nothing  in  the  terms  upon  which  the  order  was  granted  of  which  the 
plaintiff  can  justly  complain.     We  are  therefore  of  opinion  that  the 
order  should  be  affirmed,  with  costa. 
(All  concur.) 

(102  N.  Y.  695) 

MiNGAY  and  others  v.  Hanson  and  others.* 

{Court  of  Appeals  of  yew  T<yrk,    June  1, 1886.) 

MujnciPAL  Corporations— Villages--8aratooa  Springs. 

This  action  was  by  tax-payers  of  Saratoga  Springs  to  restrain  the  defend- 
ants, as  water  commissioners  of  the  village,  from  carrying  out  a  contract  made 
with  the  Hollv  Manufacturing  Company,  and  from  paying  the  amount  agreed 
upon,  and  to  nave  the  contract  declared  void.  Held,  that  the  water  commis- 
Bioners  had  authority  to  make  such  expenditure,  under  Laws  1868,  e,  657, 1871, 
e.  768,  repealing  Laws  1866,  c,  220,  §  61,  as  to  them. 

Appeal  from  general  term  of  the  supreme  court  Third  department,  af- 
firming judgment  dismissing  plaintiffe'  complaint. 

McMmo  Hale  and  John  R,  Putnam,  for  appellants,  James  Mingay  and 
others. 

Eeek  Oowm  and  (7.  S.  Legter^  for  respondents,  Henry  B.  Hcvnson  and 
others. 

Earl,  J.  The  restrictions  contained  in  the  charter  of  the  village  of 
Sarato«?i  Springs  (Laws  1866,  c.  220,  §  61)  against  the. expenditure  of 
money  and  the.  creation  of  a  yillage  debt  were  repealed,  as  to  the  water 
commissionei's  of  the  villfige,  by  subsequent  legislation,  (Laws  1868,  c. 
557;  Laws  1872,/^,  763^)  and  hence  the  debt  and  expenditure  com- 
plained of  in  this  case  were  legal,  and  unassailable  by  the  plaintiffs. 

The  reasons  for  our  conclusions  are  so  well  stated  in  the  opinions  de- 
livered at  special  and  general  terms,  in  the  case  of  People  v.  Leary^  17 
Wkly.  Dig.  116,  that  it  is  not  required  that  they  should  be  restated  here. 

The  judgment  should  be  affirmed,  with  costs. 

(All  concfur,) 

a02  N.  Y.  .3«6) 

Pope  and  othera  v.  Pobtbb  and  others.' 

{Court  of  Appeals  of  New  York.    June  1, 1886.) 

Contract— When  Divisible. 

A  contract  of  sale  was  made  by  brokers  in  the  following  words:  *So1d  to^ 
the  following  named  parties  Scotch  pig-iron,  to  arrive  as  specified  below: 
•  *.  *  J500  tons  of  Coltness  pig-iron,  at  36  per  ton,  for  shipment,  to  be  da& 
here  in  April  next;  500  tons  of  Caulder  pig-iron,  at  84  per  ton,  for  shipment, 
to  be  due  here  in  March  next,— payable,  on  arrival  hei'e,  by  four-months 
note,  indorsed  by  the  above-named  parties,  with  interest  added  at  6  per 
cent.  ^  Held,  not  diviBible.  and  failure  to  deliver  the  first  lot  would  excuse 
the  buyer  from  receiving  the  second. 

>8eel7Wkly.  Dig.  lie. 

s  Beversing  42  Hnn,  240;  mem,    8ee  19  Wkly.  Dig.  10a> 
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Appeal  from  judgment  of  general  term  supreme  oonrt,  First  depart- 
ment, reversing  judgment  for  plaintiffs,  and  ordt^nng  new  trial  unless 
plaintiffs  stipulate  to  reduce  judgment  by  amount  of  first  lot  of  iron. 

Oeo.  R  Qmitocky  for  jappellants*  George  A.  Porter  and  others. 

TTm.  F,  JVefo,  for  respondaits,  Thomas  J.  Pope  and  others. 

FiNGH,  J.  The  material  terms  of  the  contract  between  the  parties,  as 
written  in  the  broker's  memorandum,  are  as  follows: 

"Sold  to  the  following  named  parties  Scotch  pig-Iron,  to  arrive  as  specified 
below:  «  «  «  500  tons  of  Coltness  pig4ron,  at  3t)  per  ton,  for  shipment, 
to  be  due  here  in  April  next;  500  tons  of  Gaulder  pig-iron,  at  S4  per  ton,  for 
shipment,  to  bid  due  h^re  in  March  ne?ct, — ^payable,  on  arrival  here,  by  four* 
months  note,  indorsed  by  the  above-named  parties,  with  interest  added  nt  6 
percent." 

A  broker  often^  in  the  haste  of  business  and  in  the  effort  at  brevity, 
will  draw  ambiguous  contracts,  and  the  one  before  uS'  is  an  instance  and 
example  of  such  want  of  care  and  accumcy.  Whether  it  is  an  entire  oon-^ 
tract,  or  divisible  into  two  separate  and  independent  agreements;  whether 
it  sold  specific  iron  to  be  ehipped  at  a  precise  time,  or  merely  iron  of  the 
stipulated  brand;  and  whether  payment  was  to  be  made  in  installments 
by  a  four-nu)nths  note  at  each  arrival,  or  by  one  note  wben  all  the  iron 
had  arrived 9 — were  some  of  the  questions  which  the  memorandum  left 
open  for  dispute.  In  the  litigation  which  ensued,  the  vendors  recovered 
of  the  vendees  fpr  a  refusal  to  accept  both  lots,  of  the  iron.  .  On  appeal, 
the  general  term  decided  that  there  could  be  no  recovery  foe  the  Gaulder 
iron,  upon  the  ground  that  the  plaintiffs  were  themsdves  in  default,  but 
that  the  contmct  was  divisible,  and  a  recovery  could  be  had  for  the  Colt- 
ness  iron,  as  to  which  they  were  not  in  default.  The  judgment  was 
therefore  reversed,  unless  the  plaintiffs  should  stipulate  to  deduct  from- 
their  recovery  the  amount  awarded  on  account  of.  the  Caulder  iron,  in 
which  event  the  judgment  as  modified  should  be  afiirmed..  The  plain- 
tiffs stipulated,  and  contented  themselves  with  the. modified  judgment. 
From  that  moment  the  adjudication  as  to  the  Caulder  iron  became  in< 
disputable  so  long  as  the  general  term  judgment  should  stand;  and  upon 
this  appeal  devolves  upon  the  Jrespondents,  who  seek  to  sustain  that  judg- 
ment, the  duty  of  demonstrating  that  it  can  be  correct  consistently  with 
the  default  adjudged  by  the  same  judgment  as  to  the  Caulder  iron.  By 
their  stipulation  the  plaintiffs  assented  to  the  decision  against  them,  in 
order  to  retain  the  balance,  in  their  .favor,  and,  for  the  purposes  of  this 
appeal,  must  be  held  to  concede  that  there  was  default  as  to  the  Caulder 
iron.  Whether  the  consequent  right  of  withdrawal  from  the  contract 
extended  to  all  the  iron,  and  to  the  entire  contract  in.  all  its  parts,  or  was 
limited  simply  to  the  Caulder  iron,  is  thus  the  only  question  presented 
for  our  considemtion. 

The  contract,  in  its  first  sentence,  certifies  the  sale  of  "Scotch  pig- 
iron,  to  arrive.''  It  specifies  later  the  quantity  and  brands  and  dates 
of  arrival,  but  it  remains  one  entire  contract  for  the  sale  of  1,000  tons 
of  the  irpi^fibalf  of  one  brand  and  half  of  the  other,  one  portion  to  arrive 
v.7N.E.no.3— 20 
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in  March  and  one  in  April.  The  purchaseiB  were  individuala,  one 
representing  a  particular  corporation,  and  the  others  a  different  one, 
each  of  which  needed  the  iron  in  some  proportions  for  their  manu£Eict- 
uring  purposes.  The  parties  might  have  bought  separately,  each  tak- 
ing a  smaller  quantity  and  according  to  their  several  needs;  but  they 
chose,  SB  they  had  a  right  to  do,  to  combine  in  a  single  purchase  of  the 
entire  quantity  needed  by  both.  Payment  was  to  be  made  by  note  at 
four  months,  upon  the  arrival  of  the  iron.  If  this  means  upon  the  final 
arrival  of  all  the  iron  to  be  paid  for  by  a  single  note,  then  there  is  no 
question  that  complete  delivery  of  the  whole  purchase  was  a  condition 
precedent  to  the  right  to  demand  payment.  But  the  respondents  insist 
that  a  note  was  to  be  given  upon  each  arrival,  and  therefore  that  both 
delivery  and  payment  were  to  be  in  installments,  and  so  the  contract 
was  in  its  nature  divisible,  and  performance  of  any  component  part  en- 
titled the  vendor  to  compensation  for  that  part.  If  the  construction  of 
payment  due  upon  each  arrival  be  correct,  the  contract  was  "divisible'* 
in  the  sense  in  which  that  word  is  applied  to  cases  of  a  particular  char- 
acter, and  depending  upon  peculiar  circumstances.  If  the  plaintiffs  had 
shipped  the  500  tons  of  Caulder  iron  for  arrival  in  March,  and  it  had 
been  delivered  to  the  defendants,  who  had  accepted  it,  ihey  would  have 
been  bound  to  pay  for  that  iron,  irrespective  of  a  possible  or  actual  de- 
&ult  thereafter- as  to  the  Coltness  iron.  But  this  is  because  of  a  part 
delivery  on  one  side,  and  a  part  acceptance  on  the  other,  which  is  in 
accordance  with  the  contract,  and  permitted  by  its  terms.  That  doctrine, 
however,  does  not  at  all  reach  or  cover  a  case  like  the  one  before  us. 

Here  there  is  a  breach  of  the  contract  at  the  beginning, — a  &ilur6  to  per- 
form at  the  outset, — and  that  breach  justifies  a  rescission  by  the  vendee. 
But  a  rescission  of  what?  Obviously  of  the  entire  contract.  It  must  be  that 
or  nothing,  since  there  are  not  two  independent  and  separate  contracts,  one 
of  which  may  be  broken  without  peril  to  the  other;  but  there  is  a  single 
contract,  which  may  be  rescinded  at  the  moment  of  a  breach,  so  &r  as  it  re- 
mains wholly  unperformed.on  both  sides.  The  cases  which  seem  to  have 
misled  the  court  below  are  founded  upon  peculiar  equities  growing  out  of 
the  form  of  contract.  They  contemplate  and  require  a  performance  in  sep- 
arable parts  or  divisions;  and  where  the  vendor  delivers  an  agreed  propor- 
tion, which  the  vendee  accepts,  and  payment  therefor  becomes  immedi- 
ately due,  the  right  to  recover  is  at  once  complete,  and  is  not  forfeited  by 
a  later  de£Etult.  The  contract  in  such  case  is  called  divisible  or  distrib- 
utive, and  the  language  is  not  objectionable  if  correctly  understood  and 
applied.  The  right  of  rescission  or  of  abandonment,  where  such  a  con- 
tract has  been  wholly  performed  on  one  side  as  to  one  of  its  separable 
parts,  and  that  performance  accepted  on  the  other,  is  lost,  and  cannot  be 
trained,  for  the  right  to  the  payment  reserved  has  fully  accrued,  and 
does  not  depend  upon  further  conditions.  Practically,  by  the  divisible 
form  of  the  contract  and  the  joint  act  of  the  parties  in  delivery  and  ac- 
ceptance, the  earlier  stipulation  is  cut  off  and  separated  from  the  later, 
but  nothing  of  the  kind  is  possible  where  the  vendor  is  in  de&ult  at  the 
outset*     The  vendee  is  not  compelled  to  accept  a  part  performance  in  the 
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inverse  order  of  his  contract,  but  only  according  to  its  terms;  and  where, 
at  its  initial  point,  the  vendor  is  in  defEkult,  the  right  to  rescind  or  aban- 
don belongs  to  the  vendee,  and  necessarily  and  justly  must  apply  to  the 
whole  contract  remaining  unperformed;  otherwise  the  one  contract  is 
split  into  two,  each  independent  of  the  other.  Substantially  this  doc- 
trine has  been  recently  decided.  Norrington  v.  Wright^  116  U.  S.  188; 
S.  C.  6  Sup.  Gt.  Rep.  12.  The  reasoning  of  that  case  seems  to  us  accu- 
rate and  decisive,  and  we  follow  it  without  hesitation. 

The  order  for  a  new  trial,  which  we  think  it  our  duty  to  make,  will 
leave  open  the  questions  of  fact  as  to  plaintiffs  default. 

The  judgment  should  be  reversed,  and  a  new  trial  granted;  costs  to 
abide  the  event. 

(All  concur.) 


a<»  N.  T.  441) 

Fanning  v.  D.  M.  Osborne  &  Co.  and  another.* 

(Court  of  Appeals  of  New  Tixrk.    June  1, 1886.) 

Wats— ^Railuoaos  in  Streets— If  Used  by  Individual  fob  Private  Purpose 

EXCLUBIVELT,  A  NuiSANCB. 

Defendants,  under  a  contract  with  a  street  railroad  corporation,  took  a 
branch  road  abandoned  by  it,  having  flat  rails,  and  reconstructed  it  with  Trails, 
and  used  it  exclusively  for  carrying  their  machines,  etc.,  to  their  factory. 
Held,  that  the  construction  and  maintenance  by  an  individual  of  a  railroad 
upon  the  highway  for  private  purposes  constitutes  a  nuisance  for  which  any 
person  sustaining  special  injury  may  bring  action,  and  the  contract  with  the 
railroad  furnished  no  defense  to  such  suit,  as  it  was  an  attempt  bv  the  rail- 
road to  transfer  its  franchise  to  an  individual  for  the  purpose  of  enabling  him 
to  operate  the  road  exclusively  for  the  purpose  of  his  private  business. 

Appeal  from  judgment  of  general  term,  Fifth  department,  affirming 
an  interlocutory  judgment  entered  upon  a  decision  rendered  at  the  Cay- 
uga special  term  upon  a  trial  by  the  court  without  a  jury. 

JET.  V.  Howland  and  D.  Wrighty  for  appellants,  D.  M.  Osborne  &  Co. 
and  another. 

S.  E,  Payne f  for  respondent,  Gurdon  S,  Fanning. 

Andrews,  J.  The  defendant  D.  M.  Osborne  &  Co.,  a  manufacturing 
corporation,  from  1875  to  the  commencement  of  this  action  maintained 
and  operated  a  street  railroad  in  the  city  of  Auburn,  from  a  point  near 
the  New  York  Central  Railroad,  and  thence,  through  Garden  and  other 
streets  in  said  city,  to  its  manufacturing  establishment  on  Mechanic 
street,  exclusively  for  the  tranportation  of  ;nachines  manufactured  by 
the  corporation,  and  for  other  freighting  purposes  connected  with  its 
business,  by  means  of  ordinary  freight  cars  owned  by  the  corporation, 
which  from  1875  to  1879  were  drawn  by  horses,  and  afterwards  by  a 
dummy  engine  also  provided  and  owned  by  it.  The  D.  M.  Osborne  & 
Co.  corporation  succeeded  to  the  business  of  the  firm  of  D.  M.  Osborne 
A  Co.  in  1875.  The  firm  of  D.  M.  Osborne  &  Co.,  under  a  contract  en- 
tered into  between  the  individual  defendant,  David  M.  Osborne,  with 

2  Affirming  M  Hon,  121,  as  to  D.  M.  Osborne  &  Co.,  but  reversing  it  as  to  David  M. 
CNbfii^e... 
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the  East  Genesee  Street  &  Seward  Avenue  Railway,  a  street  railway  cor- 
poration organized  in  1871,  which  contract  is  dated  May  29,  1873,  re- 
constructed the  railroad  track  between  the  points  mentioned,  and  relaid 
it  with  T  rails,  and  from  1873  to  1875  the  firm  used  tiie  railroad  for  the 
same  purposes  for  which  it  was  subsequently  used  by  the  corporation 
defendant. 

It  is  upon  the  evidence  indisputable  that  the  railroad,  as  used  from 
1873,  had  no  semblance  of  a  public  enterprise,  and  was  in  no  sense  a 
common  carrier  of  freight  or  passengers.  The  East  Genesee  &  Seward 
Avenue  Railway,  in  1871,  under  its  charter,  (Laws  1871,  c.  527,)  hav- 
ing obtained  the  consent  of  the  local  authorities,  as  required  by  the  act, 
constructed  its  main  line,  about  two  miles  in  length,  and  also  a  branch 
road  laid  with  strap  or  flat  rail  on  the  line  now  operated  by  D.  M. 
Osborne  &  Co.  But  after  a  few  months  it  abandoned  the  use  of  the 
branch  for  the  carriage  of  freight  and  passengers,  and  it  remained  unused 
until  the  firm  of  D.  M.  Osborne  &  Co.  reconstructed  it  under  the  agree- 
ment of  May  29,  1873. 

The  plaintiff  is  the  owner  of  premises  on  Garden  street,  by  deed  dated 
July  21,  1868,  which  bounds  the  granted  premises  on  the  north  by  the 
''south  line  of  Gttrden  street."  The  plaintiff's  title  is  derived  through 
intermediate  grantors  from  the  original  owners  of  great  lot  47,  which  lot 
includes  plaintiff's  premises  and  all  of  Garden  street,  with  other  lands. 
Garden  street  has  been  used  as  a  public  highway  for  more  than  50  years. 
It  is  described  in  a  deed  from  one  Dill,  the  original  owner  of  lot  47, 
dated  September  28, 1811,  as  the  "road  leading  ta  Jehud  Clark's  mill." 
It  is  not  claimed  that  the  public  or  the  city  of  Auburn  owns  the  fee  of 
the  street.  The  presumption,  in  the  absence  of  evidence,  is  that  the 
public  has  acquired  an  easement  only  for  highway  uses  in  the  land  em- 
braced in  the  street,  and  that  the  fee  remains  in  the  original  owner.  It 
is  proved  by  the  evidence,  and  it  is  found  by  the  trial  judge,  that  the 
use  of  the  railroad  through  Garden  street  has  greatly  obstructed  the  street, 
and  rendered  it  unsafe  and  dangerous  for  teams  and  vehicles  of  the  plain- 
tiff and  others  using  the  same,  and  has  impaired  and  injured  plaintiff's 
right  and  interest  in  and  to  the  street,  and  greatly  ii^'ured  his  business, 
and  depreciated  the  value  of  his  property.  The  facts  found  show  a  spe- 
cial injury  sustained  by  the  plaintiff  from  the  operation  of  the  railroad, 
which  justifies  the  interference  of  equity,  unless  it  is  made  to  appear  that 
the  defendant  corporation  has  a  legal  right  to  maintain  a  railroad  on 
Garden  street  for  its  private  convenience. 

We  deem  it  unnecessary  in  this  case  to  determine  whether  the  author- 
ity conferred  on  the  East  Genesee  Street  &  Seward  Avenue  Railway  Com- 
pany by  its  original  charter,  or  by  act,  chapter  444  of  the  Laws  of  1879, 
amending  its  charter  so  as  to  permit  the  company  to  operate  the  branch 
road  in  question  by  steam-power,  could  be  exercised  by  the  company 
itself  except  upon  th6  condition  of  making  compensation  to  the  owners 
of  property  abutting  on  the  street  for  any  injury  thereto.  The  act  does 
not  require  compensation  to  be  made,  and  the  determiiia^oa  of  that 
question  would  require  an  examination  of  the  powers  of  the  l^;islatuze 
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to  authorize  the  construction  of  a  horse  or  steam  surface  street  railroad 
in  a  street  or  highway  the  fee  of  which  remained  in  the  original  owner, 
as  against  a  purchaser  from  such  owner  of  a  lot  abutting  on  the  street  or 
highway,  and  whose  premises,  by  the  terms  of  his  deed,  are  bounded 
thereon.  The  case  of  WiUiama  v.  New  York  Cent.  R,  Co,,  16  N.  Y.  97, 
established  the  principle  that  a  dedication  of  land  for  street  purposes 
does  not  authorize  the  legislature  to  permit  the  construction  of  a  steam 
railroad  thereon  without  making  compensation  to  the  owner  of  the  fee, 
on  the  ground  that  such  use  imposes  a  burden  upon  the  land  not  con- 
templated by  the  original  dedication. 

The  plaintiff  is  not  the  owner  of  the  fee  of  Garden  street  in  front  of  his 
premises.  But  it  is  claimed  that  he  acquired,  by  his  conveyance  from 
Dill,  a  private  easement  therein,  superadded  to  his  right,  in  common 
with  the  public,  to  the  use  of  the  street,  which  private  easement,  it  is 
insisted,  is  a  property  right  which  is  invaded  by  the  construction  and 
maintenance  of  4  railroad  in  the  street,  and  that  the  franchise  to  main- 
tain and  operate  a  railroad,  thereon  could  not  be  granted  except  on  the 
condition  of  making  compensation.  It  may  be  true  that  the  plaintiff 
acquired  by  his  conveyance,  as  against  his  remote  grantor,  the  owner  of 
the  fee,  a  right  of  way  appurtenant  to  his  lot  over  the  land  embraced  in 
Garden  street,  which  woiild  survive  the  discontinuance  of  Garden  street  as 
a  public  highway.  Whether,  assuming  this  to  be  so,  the  construction  and 
operation  of  a  street  railroad  in  the  street  wodld  be  a  taking  of  the  plaintiff's 
property ,  for  which,  under  the  constitution,  he  would  be  entitled  to  com- 
pensation, or  whether  he  stands  in  the  shoes  of  his  grantor,  Dill,  and  may 
insist  that  such  a  use  of  the  street  is  not  within  the  purpose  of  the  origi- 
nal dedication,  are  questions  which  it  is  unnecessary  in  this  case  to  deter- 
mine for  reasons  which  will  now  be  stated.  The  right  to  construct  and 
operate  a  street  railway  is  a  franchise  which  must  have  its  source  in  the 
sovereign  power.  The  legislative  power  over  the  subject  is  also  subject 
to  the  limitation  that  the  franchise  must  be  granted  for  public,  and  not 
for  private,  purposes,  or  at  least  public  considerations  must  enter  into 
every  valid  grant  of  a  right  to  appropriate  a  public  street  for  railroad 
uses.  The  construction  and  maintenance  of  a  street  railway  by  any  in- 
dividual, or  association  of  individuals,  without  legislative  authority, 
would  constitute  a  public  nuisance,  and  subject  the  persons  maintaining 
it  not  only  to  indictment,  but  also  to  a  private  action  in  favor  of  any 
person  sustaining  special  injury. 

It  is  not  pretended  that  D.  M.  Osborhe  &  Co.  is  a  railroad  corpora- 
tion, OT  that  it  is  operating  the  railroad  in  question  under  any  specific 
legidntive  authority.  It  bases  its  right  solely  on  the  contract  of  May  26, 
1873,  between  D.  M.  Osborne  and  the  East  Genesee  Street  &  Seward 
Avenue  Railway  Company,  tod  upon  the  claim  that  it  has  succeeded  to' 
the  rights  of  t>,  M,  Osborne  thereunder.  .  We  are  of  opinion  that  the 
contract  furnishes  no  defense  to  this  adtion.  It  was  a  scarcely  undis- 
guised attempt  by  the  railroad  cornpany  to  transfer  to  ain  individual,  or 
to  the  firm  for  which  he  was  acting,  its  franchise  as  common  carrier, 
over  the  part  of  its  i-oute  specified  in  its  contract,  with  a  view  and  for  the 
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purpose  of  enabling  the  grantee  to  operate  the  road  thereon,  as  private 
property,  and  exclusively  for  the  purpose  of  his  private  business.  It  is 
true  that  the  contract  does  not  purport  in  terms  to  vest  in  D.  M.  Osborne 
an  exclusive  right  to  use  the  branch.  It  provides  that  the  right  granted 
shall  be  exercised  so  as  not  to  interfere  with  the  running  of  necessary 
passenger  cars,  and,  in  one  of  its  clauses,. recognizes  a  continuing  right 
in  the  company  to  run  freight  cars  on  the  track.  But  in  fact  the 
company,  before  the  contract  was  made,  had  abandoned  the  use  of  this 
part  of  its  road,  and  has  never  since  used  it,  but  it  has  been  exclusively 
used  and  appropriated  for  the  business  of  D.  M.  Osborne  &  Co.  By  the 
terms  of  the  contract  the  grantee  was  exempted  from  the  payment  to  the 
railroad  company  of  any  charge  for  trackage  or  other  compensation  for 
the  use  of  the  road.  The  firm  of  D.  M.  Osborne  &Co.  reconstructed  the 
road,  and  relaid  the  track  with  heavy  rail,  and  since  the  date  of  the  con- 
tract, up  to  1875,  it  paid  the  whole  expense  of  maintenance,  and  since 
that  year  the  expense  has  been  borne  by  the  corporation  defendant. 
The  facts  show  that  the  railroad  company,  prior  to  May  26,  1878, 
ceased  to  operate  the  branch,  and  that  since  that  time  it  has  been  oper- 
ated as  the  private  road,  first,  of  the  firm  of  D.  M.  Osborne  &  Co.,  and 
afterwards  of  the  corporation  of  D.  M.  Osborne  &  Co.,  under  color  of  a 
contract  with  the  railroad  company. 

We  think  the  contract  was  void  as  against  public  policy;  and,  assum- 
ing that  the  corporation  defendant  has  succeeded  to  all  the  rights  of  D. 
M.  Osborne,  or  the  firm  of  D.  M.  Osborne  &  Co.,  nevertheless  the  con- 
tract constitutes  no  defense  to  the  action.  It  is  plainly  contrary  to  pub- 
lic policy  that  a  franchise  granted  for  public  purposes  should  be  used  as 
a  mere  cover  for  a  private  enterprise.  The  defendant  corporation  is  in 
the  situation  of  assuming  to  midntain  and  operate  a  street  railroad  with- 
out legal  authority,  to  the  injury  of  the  plaintifi*;  and  the  judgment  be- 
low, enjoining  and  restraining  such  use,  was  proper. 

The  point  that  the  East  Genesee  Street  &  Seward  Avenue  Railway 
Company  is  a  necessary  party  is  not  well  founded.  That  company  has 
no  interest  in  this  litigation.  Its  rights,  if  any,  are  not  affected  by  the 
judgment.  It  was  divested  of  its  franchise  and  property,  except  as  to 
the  branch  in  question,  b}'  a  sale  under  foreclosure  in  1880,  on  its  in- 
solvency; and  as  to  its  naked  franchise  to' operate  the  branch,  which 
seems  not  to  have  been  embraced  in  the  purchase,  its  use  was  abandoned 
prior  to  1878. 

The  exception  taken  by  the  individual  defendant,  David  M.  Osborne, 
to  the  judgment  against  him,  seems  unanswerable.  The  wrong  charged 
in  the  complaint  is  confined  to  the  acts  of  the  defendants  since  April  29, 
1875,  the  date  of  the  incorporation  of  D.  M.  Osborne  &  Co.  It  is 
ave^ed,  in  general  terms,  that  the  defendants  wrongfully  maintained  the 
road,  ete.  There  is  no  proof  showing  any  act  done  by  the  individual 
defendant  since  that  time.  It  appears  that  he  was  president  of  the  cor- 
poration of  D.  M.  Osborne  &  Co.,  but  it  is  not  shown  that  he  advised  or 
approved,  either  in  his  individual  capacity  or  as  crusteCi  of  the  acts  of 
'  the  corporation,     ^^e  point  that  he  was  not  shown  to  have  personall; 
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intermeddled  in  the  matter  was  specifically  taken,  and  upon  the  case 
as  presented  we  think  the  judgment  against  him  individually  is  erroneous. 
The  judgment  should  therefore  be  reversed  as  to  him,  and  affirmed  as  to 
the  corporation. 
(All  concur.) 

(lOe  Ind.   5(f7)  — — — 

Lyon  v.  IfENON  and  others. 

(Supreme  Court  €f  Indiana,    June  8, 1880.) 

1.  Saub— Bailmekt— Whbn  RscBrTBR  OF  Gbain  Bboomss  OwensR  and  not 

BAIIiSB. 

Whe^re  grain  is  received  by  a  dealer  under  a  contract,  express  or  implied, 
to  pay  the  person  delivering  it  the  market  price  whenever  he  demands  it,  and 
such  grain  is  mixed  with  other  of  like  quality  in  bins»  from  which  shipments 
.  are  made  daily,  the  dealer,  in  the  absence  of  anything  to  the  contrary,  be- 
comes the  owner  of  the  grain,  and  is  liable  to  pay  for  it  whenever  called 
upon. 

3.  Sahb— Xkstrxtchohs. 

Instructions  as  to  what  constitutes  a  sale  in  such  case  approved. 
8.  Sahs— Test  fob  Dktbrminikg. 

The  test  for  determinins:  whether  such  a  transaction  is  a  sale  or  a  bailment 
is:   Can  the  depositor,  bv  his  contract,  compel  a  delivery  of  grain,  or  has  the 
dealer  an  option  to  pay  for  it  either  in  grain  or  money?    In  the  former  case 
,  it  is  a  bailment;  in  the  latter,  a  sale. 

4.  Custom  aj^d  Usaqb— Contract— Ambiouous—Evidbnob  of  Usage  to  Ex- 

plain. 

Where  an  ambiguous  contract  is  made  in  the  course  of  a  particular  busi- 
ness, evidence  of  the  known  usage  and  ordinary  course  of  such  business  is 
admissible. 

Appeal  from  Carroll  circuit  court. 
iljD!p20grate  ({:  Poflarcl,  for  appellant, 
Ndton  &  Oddl,  for  appellee. 

Mitchell,  J.  This  was  a  suit  in  replevin  to  recover  the  possession  of 
570  bushels  of  wheat.  The  facts,  as  developed  by  the  evidence,  are  as 
follows:  In  1882,  and  prior  thereto,  Lenon  was  the  owner  of  a  grain- 
house  and  elevator  at  Delphi,  Indiana.  He  testified  that  he  was  not  a 
warehouseman,  and  that  he  never  stored  wheat  for  hire.  In-  July,  1882, 
the  plaintiff  delivered  to  Lenon  at  his  elevator,  in  different  lots,  the  quan- 
tity of  wheat  above  mentioned,  and  received,  upon  the  delivery  of  each 
lot,  a  receipt,  signed  by  the  latter's  agent,  of  the  following  tenor: 

B 

§    ."No.  1.  Dblphi,  Ind.,  July  24.  1882. 

^         "Received  of  Harry  Lyon  (53)  fifty-three  bushels,  fifty  lbs.,  wheat. 
0         "Not  transferable  without  notice. 
^  "J.  V.  McCain.* 

«§ 

There  is  no  evidence  of  any  contract  or  understanding,  outside  of  the 
receipt  itsdf,  except  such  as  is  afforded  by  the  course  of -business  be- 
tween the  parties.  Lenon  testified  that  his  manner  of  dealing  with  the 
plaintiff,  as  with  others,  was  that  the  latter  would  deliver  wheat  at  the 
levator,  and  takd  receipts  therefor  such  as  that  set  put.  Whenever 
receipts  were  presented  by  the'  holder,  Lenon  would- pay  the  market 
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price  of  wheat  at  the  d^te  of  presentation,  and  take  them  up.  It  was 
also  shown  that,  when  presentation  of  the  receipt  w:aa  deferred  beyond 
30  or  60  days,  a  small  sum,  as  for  storage,  was  charged,  and  a  charge 
was  also  made  for  insurance.  All  wheat  of  the  same  grade  was  put  into 
a  common  mass  when  received,  as  the  plaintifif  knew,  and  was  shipped 
oiit  indiscriminately.  An  effort  was,  however,  made  to  keep  on  hand 
an  amount  equal  to  the  outstanding  receipts.  This  was  done,  not  for  the 
purpose  of  returning  wheat  to  those  who  held  receipts,  but  as  a  matter  of 
precaution  on  the  part  of  Lenon  in  case  of  fluctuations  in  the  market. 
While  receipts  were  thus  held  for  670  bushels  of  wheat  delivered  by  the 
plaintiff,  Lenon  became  financially  embarrassed,  and  made  an  assign- 
ment, under  the  statute,  for  the  benefit  of  his  creditors.  He  had  on 
hand  at  the  time  a  quantity  of  wheat  more  than  sufficient  to  have 
returned  the  amount  due  the  plaintiff,  but  far  short  of  the  amount  rep- 
Tesented  by  all  his  outstanding  receipts.  The  plaintiff  offered  to  pay  the 
storage  and  insurance,  and  demanded  wheat  of  the  assignee  equal  in 
quantity  to  that  represented  by  his  receipts.  The  case  was  tried  by  a 
jury,  the  trial  resulting  in  a  general  verdict  and  judgment  for  the  de« 
fendant. 

The  only  question  for  consideration  is,  did  the  receipts  and  the  at- 
tending circumstances  constitute  the  transaction  a  contract  of  sale,  or  was 
it  a  bailment?  Upon  its  face  the  writing  furnishes  no  suggestion  whether 
the  wheat  was  received  in  store,  or  upon  a  contract  of  s^e;  Resort  was 
therefore  properly  had  to  extriilsic  evidence.  The  general  and  known 
course  of  dealing  of  Lenon  was  properly  considered.  The  case  is  distin- 
guishable from  Schindler  v.  Westover^  99  Ind.  395,  and  Rice  v.  Nixon,  97 
Ind.  97.  In  the  cases  cited  it  appeared  on  the  face  of  the  receipts  that 
the  wheat  was  left  in  store.  In  this  nothing  appears  except  the  receipt 
and  the  general  course  of  business. 

There  was  evidence  from  which  the  jury  may  have  found  that  Lenon's 
business  was  not  that  of  a  warehouseman.  He  so  testified.  They  may 
have  found  that  he  was  engaged  in  purchasing  and  shipping  grain;  that 
the  wheat  for  which  the  receipts  were  given,  was  delivered  upon  the  un- 
derstanding, implied  from  the  known  course  of  Lenon's  business,  that  it 
was  in  no  event  to  be  kept  for  him,  or  that  either  the  wheat  ddivered, 
or  other  wheat  of  like  quality,  was  to  be  returned  on  demand,  but  that 
it  would  be  shipped  and  sold  at  Lenon's  pleasure,  on  his  own  account; 
and  that  the  plaintiff  was  entitled,  upon  presentation  of  his  receipts,  to 
demand  the  market  price  of  wheat  at  the  date  of  such  presentation,  and 
nothing  more.  Wheat  delivered  under  a  state  of  facts  such  as  we  have 
assum^  the  jury  may  have  found,  would  be  a  delivery  in  pursuance  of 
a  sale.  In  such  a  transaction  there  would  be  no  element  of  bailment. 
A  contract  of  bailment  contemplates  the  return  of  the  goods  bailed,  or, 
growing  out  of  the  necessities  of  commerce,  where  grain  is  delivered  in 
store,  other  grain  of  like  quality  and  grade  may  be  returned  in  its  ^tead. 
We  recognize  the  doctrine  that,  if  wheat  is  delivered  in  pursuance  of  a 
contract  of  bailment,  the  mere  fapt  that  it  is  mixed  w;th  a  mass  of  like 
quality,  with  the  l^nowledge  of  the  depositor  or  bailor,  does  not  convert 
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that  into  a  sale  which  was  originally  a  bailment.     Ndaon  v.  Brown^  44 
Iowa,  455;  Nelsmi  v.  Bmam,  53  Iowa,  555;  S.  C.  5  N.  W.  Rep.  719;. 
Sextan  v.  Graham,  53  Iowa,  181;  S.  C.  4  N.  W.  Rep.  1090. 

Upon  the  facts  in  this  case  there  was  no  bailment  to  begin  with.  Where 
grain  is  received  by  a  dealer,  under  a  contract,  either  express  or  implied, 
to  pay  the  person  delivering  it  the  market  price  whenever  he  chooses  to 
demand  it,  and  such  grain  is  mixed  with  other  of  like  quality,  in  bins, 
from  which  shipments  are  being  made  daily,  there  being  no  understand- 
ing that  the  owner  shall  have  the  right  to  demand  either  his  own,  or  a 
like  quantity  of  other  grain  in  return,  the  dealer  becomes  the  owner  of 
the  grain,  and  is  liable  to  pay  for  it  whenever  called  upon.  As,  in  such 
a  case,  the  contract,  from  the  beginning,  furnishes  the  criterion  by  which 
the  price  is  to  be  fixed,  it  is  not  invalid.  McOonndl  v.  Hughes,  29  Wis. 
537;  Richardsm  v.  OlmsUad,  74  111.  213,  We  cannot  say  the  verdict 
was  not  sustained  by  the  evidence. 

Turning  now  to  the  instructions  of  which  the  appellant  complains. 

Especial  objection  is  made  to  the  fourth,  in  which  the  jury  were  told 
to  inquire  what  agreement,  if  any,  was  made  concerning  the  disposition 
of  the  wheat,  and  were  further  directed  that,  if  they  should  find  that  the 
wheat  was  deposited  with  an  agreement  that  it  should  be  returned  to  the 
plaintiff,  then  it  would  remain  his  property;  but,  if  there  was  a  sale  of 
the  wheat  at  the  time  it  was  delivered,  then  it  could  not  be  recovered. 
We  can  perceive  no  error  in  this  charge.  It  is  said  the  court  had  no 
right  to  leave  it  to  the  jury  to  say  what  the  agreement  was,  because  there 
was  no  evidence  that  any  agreement,  either  of  sale  or  of  bailment,  was 
ihade.  This  assumption,  in  its  breadth ,»cannot  be  maintained.  While 
it  may  be  said  there  is  no  direct  evidence  one  way  or  the  other,  it  was 
nevertheless  the  duty  of  the  jury,  from  the  facts  and  circumstances  be- 
fore them,  to  determine,  under  the  rules  of  law  as  given  them  by  the 
court,  whether  the  wheat  was  delivered  under  a  contract  of  sale  or  of 
bailment.     There  was  evidence  which  enabled  them  to  do  that. 

In  the  sixth  instruction  they  were  told  that  if  Ijenon  was  engaged  in 
buying  and  selling  grain,  and  received  the  plaintiff's  wheat,  and  with 
his  consent  mixed  it  with  other  wheat  in  his  warehouse,  and  gave  re* 
ceipts  for  it,  showing  the  number  of  bushels  received,  and,  with  his  con- 
sent, shipped  and  sold  his  wheat  without  any  agreement  to  hold  a  like 
quantity  in  store  to  be  delivered  to  the  plaintiff  on  demand,  then  the 
transaction  was  a  sale.  This  was  a  substantially  correct  statement  of  the 
law.  If,  from  the  circumstances,  an  agreement  could  have  been  inferred 
that  the  pluntiff's  wheat  might  be  sold  without  keeping  either  that  or 
any  other  to  replace  it  on  demand,  we  are  unable  to  conceive  how  it 
could  have  been  deemed  a  bailment.  Where  wheat  is  received  under 
the  circumstances  supposed,  if  the  dealer  has  the  right,  at  his  pleasure, 
either  to  ship  and  sell  the  same  on  his  own  account,  and  pay  the  market 
price  on  demand,  or  retain  and  redeliver  the  wheat,  or  other  wheat  in 
the  place  of  it,  the  transaction  is  a  sale.  It  is  only  when  the  bailor  re- 
tains the  right,  from  the  beginning,  to  elect  whether  he  will  demand  the 
redelivery  of  his  property,  or  other  of  like  quality  and  grade,  that  the 
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contract  will  be  construed  to  be  one  of  bailment.  If  he  surrenders  to  the 
other  the  right  of  election,  it  will  be  considered  a  sale,  with  an  option  on 
the  part  of  the  purchaser  to  pay  either  in  money  or  property  as  stipulated. 
The  distinction  is:  Can  the  depositor,  by  his  contract,  compel  a  delivery 
of  wheat,  whether  the  dealer  is  willing  or  not?  If  he  can,  the  transaction 
is  a  bailment.  If  the  dealer  has  the  option  to  pay  for  it  in  money  or 
other  wheat  it  is  a  sale.  Johnston  v.  Browne,  37  Iowa,  200;  Chase  v.  WaA^ 
burrij  1  Ohio  St.  244.  The  instruction  given  is  fairly  within  the  prin- 
ciples above  stated.  What  has  been  said  sufiSciently  indicates  that  the 
other  instructions  complained  of  were  unexceptionable. 

That  the  court  admitted  the  testimony  of  certain  witnesses  showing 
the  general  method  pursued  by  Lenon  in  receiving  and  paying  for  wheat, 
is  the  subject  of  an  objection.  The  appellant  introduced  evidence  simi- 
lar in  character;  and,  upon  the  principle  of  the  cases  of  Lowe  v.  Ryan,  94 
Ind.  450,  and  Gaff  v.  Greer,  88  Ind.  122,  which,  in  effect,  hold  that  a 
party  will  not  be  heard  to  object  to  evidence  introduced  by  his  adversary 
to  meet  evidence  of  like  character  introduced  by  himself,  he  is  not  now 
in  a  position  to  ask  a  reversal,  even  if  the  evidence  had  been  improperly 
admitted.  The  evidence  was,  however,  competent.  While  it  is  true 
that  usage  in  a  particular  trade  or  business  cannot  control  an  express 
contract,  it  is  nevertheless  presumable,  where  a  contract  is  ambiguous, 
that  it  was  made  with  reference  to  the  known  usage  or  ordinary  course  of  a 
particular  business.  In  such  a  case  it  is  competent  to  show  what  the 
known  and  ordinary  course  of  a  particular  business  is,  with  a  view  of 
raising  a  presumption  that  the  transaction  in  question  was  according  to 
the  ordinary  coui-se  of  the  business  to  which  it  related.  Reissner  v.  Chdey^ 
80  Ind.  580;  Jaqaa  v.  WUham^  tri/ra,  (present  term;)  Lomergan  v.  Stwh 
are,  55  111.  44. 

Finding  no  error,  the  judgment  is  affirmed,  with  costs. 


(106  Ind.   645) 

Jaqua  v.  WrrHAM  &  Anderson  Co. 

(Supreme  Court  of  Indiatia.    June  1, 1886.) 

1.  FuBADnro— Ahbiquoub  and  Abbrbyiatbd  Tbbmb  nr  Oontraot  8dbd  on— Bz- 

TBUVBIO  AVEBMENTS. 

In  declaring  upon  a  writing  containing  abbreyiated  and  incomplete  terms* 
extrinsic  averments  may  be  need  to  explain  what  would  otherwise  be  unintel* 
ligible. 
H.  Ettobkcb— Contract  mat  bb  Ezflainbd  bt  Parol,  whbn. 

When  the  tonstruction  of  a  contract  containing  Incomplete  and  peculiar 
terms  is  doubtful,  eyidence  tending  to  explain  the  sense  in  which  the  parties 
were  in  the  habit  of  using  the  particular  words  and  phrases,  or  to  show  the 
construction  given  hj  them  to  similar  contracts,  is  admissible;  but  a  partj 
cannot  testify  as  to  his  intention  in  using  them. 

Appeal  from  Jay  circuit  court. 

Tayhr,  Smith  &  Bailey,  for  appellant. 

Theo,  Shockney  and  Haddington  &  Laj(SMe,  for  appellee. 

NiBLACK,  J.     Complaint  by  the  Witham  &  Anderson  Company,  a 
corporation  organized  and  existing  under  the  laws  of  this  state,  against 
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Alonzo  L.  Jaqua,  in  two  paragraphs.  The  first  paragraph  was  for  lum- 
ber, doors,  and  brackets  sold  and  delivered  to  Jaqua,  the  defendant,  at 
his  alleged  instance  and  request.  The  second  paragraph  charged  that 
on  or  about  the  sixteenth  day  of  October,  1883,  the  defendant  addressed 
an  inquiry  to  the  plaintiff,  in  figures,  words,  signs,  and  abbreviations 
as  follows: 

*POBTLAin>,  iND. 

"Gentlemen:  Could  you  furnlBh  the  following:  40  Brack.  3z5»  8  mem; 
86  Brack,  12x18,  3  mem?    At  what  price,  and  how  soon? 

"Respectfully,  A«  L.  Jaqua. 

"Ote«o6erl6, 1883.'* 

— That  by  the  usages  and  customs  of  the  business  of  manufacturing, 
buying,  and  selling  dressed  lumber  and  brackets,  the  abbreviation 
''brack."  is  held  and  intended  to  mean,  and  does  mean,  ''bracket;"  that 
the  character  "x"  is  a  substitute  for  and  means  "by;"  that  the  abbreviar 
tion  "mem."  stands  for  the  word  "member;"  that  the  word  "ply"  signi- 
fies "thickness;"  that  "brackets"  are  always  quoted  and  sold  as  a  single 
bracket,  and  not  by  the  lot,  hundred,  or  dozen,  unless  so  designated; 
that  in  response  to  the  above  inquiry  the  plaintiff  answered  the  defendant 
in  a  communication  thus: 

"Union  City,  Ind.,  October  18,  1883. 
"Sir:  Your  brackets  3x5  will  cost  you  2.50,  and  your  12x18  will  cost  you 
d3|.    Can  make  at  once. 

^Respectfully,  The  With  am  &  Andebson  Co.** 

— ^That  "2.50,"  when  following  the  number  and  size  of  bracket,  means 
$2.50  each;  that  "33i,"  when  following  in  like  manner,  means  33i 
cents  each  bracket;  that,  in  reply  to  the  communication  lastly  above  set 
out,  the  defendant,  by  the  name  and  style  of  A.  L.  Jaqua,  made  the 
following  order: 

'  "Portland,  Ind. 
"Osnti.emsn:  Send  me  at  once  42  brackets  3x5,  8  ply;  52  brackets  12x16, 
8  ply.    Send  via  Bedkey  to  Portland.    How  soon  can  you  ship? 

"Bespectfully.  A.  L.  Jaqua.** 

— ^That,  by  the  usages  and  customs  of  the  dressed  lumber  trade,  the 
"3x5,"  contained  in  the  foregoing  order,  meant  either  3  feet  by  5  feet, 
or  3  inches  by  5  inches,  and  that  the  "12x16"  meant  either  12  feet  by 
16  feet,  or  12  inches  by  16  inches;  but  that  when  "3x5"  brackets  were 
followed  by  "2.50,"  it  meant  3  feet  by  5  feet  brackets,  at  $2.50  each;  and 
that  when  the  "12x16"  brackets  were  followed  by  "33i,"  it  meant  12 
inch  by  16  inch  brackets,  at  33 J  cents  each;  that,  in  compliance  with 
the  order  above  set  out,  the  plaintiff,  in  November  1883,  shipped  to  the 
defendant  42  brackets  3  feet  by  5  feet,  3  ply,  at  $2.50  each,  and  52 
brackets,  12  inches  by  16  inches,  3  ply,  at  331  each, — all  said  brackets 
being  of  the  aggregate  value  of  $121.33;  that  the  defendant  had  failed 
and  refused,  and  still  fails  and  refuses,  to  pay  for  such  brackets. 
Wherefore,  judgment  was  demanded.  Demurrers  to  both  paragraphs  of 
the  complaint  were  severally  overruled,  after  which,  and  issue  joined, 
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there  was  a  trial  by  the  court,  and  a  finding  and  judgment  for  the 
plaintiflr. 

It  is  first  sought  to  be  maintained  that  the  circuit  court  erred  in  over- 
ruling the  demurrer  to  the  second  paragraph  of  the  complaint,  upon  the 
ground  that  the  inquiry,  answer,  and  reply  set  out  in  that  paragraph 
were  too  imperfect,  indefinite,  and  uncertain  to  forni  a  contract  between 
the  parties,  or  to  serve  as  memorandums  in  writing  to  bind  either  one 
of  the  parties,  and  that  their  defects  in  that  respect  were  of  a  character 
which  could  not  be,  and  hence  were  not,  cured  by  the  extrinsic  aver- 
ments of  the  paragraph. 

It  was  held  in  the  case  of  Barton  v.  Andersm,  104'lnd.  578,  S.  C. 
4  N.  E.  Rep.  420,  that,  where  a  writing  is  in  short  and  incomplete 
terras,  parol  evidence  is  admissible  to  explain  that  which  is  per  se  unin- 
telligible; such  explanation  not  being  inconsistent  with  the  written  terms. 
The  rule  of  evidence  thus  stated  is  well  supported  by  authority,  and  i^ 
applicable  to  all  abbreviations  and  characters  used  by  parties  in  th^ 
course  of  their  business,  and  which  have  a  conventional  meaning,  inde- 
pendently of  any  general  usage  or  understandingi  Greenl.  Ev.  §  282 j 
Whart.  Ev.  §  1003;  Best,  Ev.  232.  This  rule  is  still  more  plainly  ap- 
plicable to  abbreviations  and  characters  which  have  meanings  attached 
to  them  by  common  consent  or  general  usage.  Best,  Ev.  262.  As  parol 
evidence  may  be  introduced  to  explain  abbreviated  and  incomplete  terms 
in  a  written  instrument,  it  necessarily  results  that,  in  counting  or  dedarr 
ing  upon  a  writing  containing  such  terms,  extrinsic  averments  may  be 
used  to  make  that  intelligible  which  is  per  se  unintelligible,  consequently 
the  demurrer  to  the  second  paragraph  of  the  complaint  was  correctly 
overruled. 

Ai  the  trial  some  correspondence  between  the  parties,  not  relating  to 
the  particular  articles  of  property  in  controversy,  but  containing  similar 
abbreviations  and  characters  to  those  used  in  the  communications  set  out 
as  above  in  the  second  paragraph  of  the  complaint,  was  read  in  evidence 
to  show  the  meaning  which  the  defendant  had  previously  placed  upon 
the  same  abbreviations  and  characters/  and  that  is  also  complained  of  ^ 
having  been  an  erroneous'proceeding.  When,  however,  the  construction 
which  ought  to  be  placed  upon  a  transaction  between  parties  is  involved 
in  some  doubt  or  uncertainty,  evidence  tending  to  show  the  construction 
which  the  parties  have  themselves  given  to  similar  transactions  is  ad- 
missible. So,  also,  is  evidence  tending  to  explain  the  sense  in  which 
the  parties  were  in  the  habit  of  using  particular  words  and  phrases. 
Greenl.  Ev.  §  283;  2  Whart.  Ev.  §§  954,  962;  Rdamer  v.  Odey,  80  Ind. 
580.  In  that  view,  the  correspondence  complained  of  was  properly  ad- 
mitted in  evidence. 

The  defendant  offered  himself  as  a  witness  to  prove  what  his  intention 
was  in  the  use  of  the  abbreviations  and  characters  contained  in  his  order 
for  brackets  set  out  in  the  second  paragraph  of  the  complaint,  and  which 
had  been  previously  read  in  evidence,  but  the  court  refused  to  permit 
the  proposed  proof  to  be  made,  allowing  the  defendant  only  to  testify  as 
to  his  understanding  as  to  the  conventional  meaning  of  the  abbreviations 
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and  characters  in  question.  There  was  no  error  in  excluding  the  prof- 
fered evidence  as  stated.  The  question  was  not  what  may  have  been  the 
intention  of  the  defendant  in  the  premises,  but  what  was  the  real  mean* 
ing  of  the  terms  employed  by  him,  when  considered  in  the  light  of  the 
circumstances  under  which  they  were  so  employed. 

Other  questions  were  preserved  upon  the  admissibility  of  certain  items 
of  evidence,,  but  .they  are  i^ll  practically  disposed  of  adversely  to  the  de- 
fendant below  by  our  rulings  upon  the  suflSdency  of  the  second  para^ 
graph  of  the  complaint. 

Th^  judgment  is  affirmed,  with  costs. 


(106  Ind.   593) 

Presbytkkian  Assur.  Fund  p.  Allen. 

(Supreme  Qovfri  of  Indicuia,    Jnne  5.  1886l) 

1.  Lms  Ihhuiuncib— Mutual  Benefit  Associations. 

A  certificate  issued  by  a  mutual  bcDefit  association  is,  In  legal  effect,  a  con- 
tract of  insurance,  and  In  most  respects  governed  by  the  rules  which  apply  to 
X>ollde8  of  insurance. 
8.  BAHB—WABBANTiEfi— Statements  not  Mape  Pabt  of  Polict. 

Written  statements  not  referred  to  in  a  certificate  of  membership  in  a  mut- 
ual benefit  association  are  not  warranties. 
8.  Bahe—Ohangs  of  Beivbficiaribs. 

The  general  rule  is  that,  where  not  forbidden  by  the  charter  or  by-laws,  a 
member  of  a  mutual  benefit  association  may  change  the  beneficiaries  named 
in  the  certificate;  but,  where  the  charter  provides  who  shall  be  the  benefi- 
ciaries in  the  event  that  those  named  in  the  policy  cannot  receive  the  insur- 
ance, the  parties  cannot  make  any  other  persons  beneficiaries  except  those 
designated  in  the  charter. 
4.  Same— Constbuction  of  Section  8848,  Rjcv.  St.  1881. 

Section  8848.  Rev.  St.  1881,  applies  only  to  corporations  organized  ander 
the  laws  of  Indiana. 

Appeal  from  Floyd  circuit  court. 

A.  Daiding,  for  appellant. 

John  H.  Siotsenburg^  for  appellee. 

Elliott,  J.  The  appdlant  is  a  mutual  benefit  association  incorpo* 
rated  by  the  legislature  of  Kentucky.  Its  object,  as  the  charter  declares, 
is  "to  create  and  provide  a  beneficiary  fund  for  the  families  or  relations 
of  deceased  members,  or  for  the  benefit  of  members  in  sickness."  The 
appellee's  complaint  is  based  upon  a  certificate  of  membership  procured 
from  the  corporation  by  William  G.  Allen  in  his  life-time.  The  certifi- 
cate, although  issued  by  a  mutual  benefit  association,  is,  in  legal  con- 
templation, a  policy  of  insurance,  and  is  in  most  respects  governed  by 
the  general  rules  of  law  which  apply  to  insurance  contracts.  Bauer  v. 
Samson  Lodge,  102  Ind.  262;  S.  C.  1  K  E.  Rep.  571;  ElMaH,  etc., 
Ats^UY.  Houghton,  98  Ind.  149;  Supreme  Jjodge  v.  SchmidJt,  Id.  374.  There 
are,  as  we  shall  hereafter  see,  some  essential  difierences  between  such  con- 
tracts as  that  evidenced  by  this  certificate  and  ordinary  contracts  of  in- 
surance; but  these  difiSerences  do  not  affect  the  questions  arising  on  the 
pleadings,  which  first  require  our  attention. 

Statements  piade  by  the  insured  in  bis  application  for  insurance  are 
not  deemed  warranties,  unless  they  are  incorporated  in  the  policy,  or  ip 
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some  appropriate  method  referred  to  in  that  instrument.  Cbm.,  etc.,  Co. 
V.  Mmninger,  18  Ind.  352;  Mutual  Ben.,  etc.,  Go.  v.  JMSfer,  39  Ind.  476; 
3  Kent,  Comm.  373;  May,  Ins.  §  156;  Bliss,  Ins.  §  34.  The  state- 
ments by  the  insured  in  his  application  are  not  set  forth  in  the  policy, 
nor  in  any  way  is  reference  made  to  them,  and  they  cannot  be  considered 
warranties.  The  second  paragraph  of  appellant's  answer  is  based  on  the 
erroneous  theory  that  they  were  warranties;  and,  as  this  theory  is  un- 
tenable, the  answer  is  bad. 

The  provision  in  the  policy  issued  by  the  appellant  respecting  the  des- 
ignation of  the  beneficiaries  is,  in  substance,  that  a  sum  not  exceeding 
$2,000  shall  be  paid  "to  such  person  or  persons  as  he,  the  insured,  may 
designate  by  will,  or  upon  the  books  of  this  corporation.''  The  insured, 
in  his  application,  directed  that  the  amount  of  the  insurance  should  be 
paid  to  his  sons,  Oscar  and  William  Allen;  but  subsequently  the  insured, 
with  the  consent  of  the  appellant,  but  witliout  the  consent  of  the  original 
beneficiaries,  designated  on  its  books  Mary  E.  Allen,  whom  he  had  mar- 
ried, as  the  beneficiary.  The  charter  of  the  association,  granted  by  the 
legislature  of  Kentucky,  provides,  among  other  things,  that  ^'upon  the 
decease  of  any  member  of  this  association  the  fund  to  which  this  family 
is  entitled  shall  be  paid  as  may  be  designated  in  the  application  for  mem- 
bership. This  being  changed  by  death,  or  otherwise  impossible,  it  shall 
go — First,  to  the  widow  and  infant  children;  second,  to  his  mother  and 
sister;  third,  to  his  father  and  brothers;  fourth,  to  his  grandchildren;  fifih, 
to  his  legal  heirs."  The  appellant  contends  that  the  designation  of  the 
beneficiaries  in  the  application  so  fixed  their  rights  that  they  could  not 
be  changed  without  their  consent.  If  this  were  an  ordinary  policy  of 
insurance,  issued  by  an  ordinary  insurance  company,  this  contention 
would  prevail.  HiUson  v.  Menifidd,  51  Ind.  24;  Pence  v.  Makepeace,  65 
Ind.  345;  Godfrey  v.  Wilscm,  70  Ind.  50;  Wm)um  v.  WiOmm,  83  Ind.  65; 
Harley  v.  Heist,  86  Ind.  196;  Damron  v.  Perm.,  etc.,  Ins.  Co.,  99  Ind. 
478;  Penn.,  etc.,  Ins.  Co.  v.  WUer,  100  Ind.  92;  Chapin  v.  Fdlowes,  36 
Conn.  132;  8.  C.  4  Amer.  Rep.  49;  Glanz  v.  GloecUer,  104  111.  573;  Man- 
hattan  Ufe  Ins.  Co.  v.  Smith,  5  N.  E.  Rep.  417;  Bliss,  Ins.  (2d  Ed.)  540. 
These  cases  are  representatives  of  a  large  class,  declaring  that  in  ordinary 
cases  of  life  insurance  the  beneficiary  designated  cannot  be  changed  with- 
out his  consent.  There  is  much  diversity  of  opinion  upon  the  question 
as  to  the  applicability  of  this  principle  to  policies  like  the  one  before  us, 
issued  by  associations  of  the  class  to  which  appellant  belongs.  McQlure 
V.  Johnsm,  56  Iowa,  620;  ^.  C.  10  N.  W.  Rep.  217;  Tennessee  Lodge  v. 
Ladd,  5  Lea,  716;  Durum  v.  OenJlral  Verein,  etc.,  7  Daly,  168;  Richnumd 
V.  Johnsm,  28  Minn.  447;  S.  C.  11  Ins.  Law  J.  215,  and  10  N.  W.  Rep. 
596;  Svoift  v.  Railway  Passenger  &  T.  0.  Ben.  Ass^n,  96  HI.  309;  Ballou 
V.  GUe,  50  Wis.  614;  S.  C.  7  N.  W.  Rep.  561;  Masmic  Mat.  Life  Ins. 
Co.  V.  McAuley,  10  Wash.  Law  Rep.  724;  Kentucky  Mut.  Life  Ins.  Co.  v. 
MUer,  13  Bush,  489;  Catholic  Ben.  Ass'n  v.  Priest,  46  Mich.  429;  S.  C. 
9  N.  W.  Rep.  481;  Expressmen's  Aid  Soc.  v.  Fenn,  9  Mo.  App.  412;  Mary^ 
land,  etc.,  Soc.  v.  Clendinen,  44  Md.  429;  S.  C.  22  Amer.  Rep.  52.  The 
weight  of  authority,  as  will  appear  from  an  examination  of  the  cases 


Digitized  by 


Google 


Ind.]  PRESBYTBBIAN  ASBUB.  FUKD  V.  ALLEN.  81& 

cited,  is  in  favor  of  the  geiieral  doctrine  that  beneficiaries  may  be  changed 
in  cases  where  policies  like  the  one  before  us  are  issued  by  such  associ- 
ations as  the  present,  and  that  in  this  respect  such  policies  are  not  gov- 
erned by  the  general  rule  which  governs  ordinary  insurance  contracts. 
But,  granting  that  this  is  the  general  rule,  still  it  cannot  prevail  if  the 
charter  of  the  association  prohibits  a  change  in  the  beneficiary  first  agreed 
upon  and  designated.  It  is  firmly  settled  that  a  contract  must  be  made 
in  the  mode  prescribed  by  the  corporate  charter,  and  must  be  one  au- 
thorized by  it.  Ohio  Ins.  Co.  v.  Nunnemachery  16  Ind.  i294j  Leonard  y. 
American  Ins.  Cb.,  97  Ind.  299;  Ashbury^  etc.,  Oo.y  v.  Riche^  L.  R.*7  H. 
L.  653;  Head  v.  Providence  Ins.  Co.^  2  Cranch,  127.  Of  the  provisions 
of  the  charter  and  by-laws  of  the  corporation  all  who  become  members 
are  chargeable  with  knowledge.     Bauer  v.  Samson  Lodge,  supra. 

Whatever  may  be  the  rule  where  the  charter  does  not  provide  a  mode 
of  exercising  corporate  power,  it  is  quite  clear  that  where  the  charter 
does  prescribe  the  mode  it  must  be  followed,  even  though  it  requires  a 
procedure  dififerent  firom  the  one  prescribed  by  a  general  rule  of  law.^ 
Hence  it  is  here  of  controlling  importance  to  rightly  ascertain  and  decide 
whether  the  mode  of  exercising  the  corporate  power  is  prescribed,  and 
whether  the  mode  prescribed  inhibits  the  changing  of  beneficiaries  after 
they  have  been  once  designated.  The  provisions  of  the  charter,  as  we 
read  them,  do  prohibit  a  change  of  beneficiaries  by  the  act  of  the  insured 
and  insurer,  for  they  declare  tiiat  the  benefit  shall  be  paid  as  may  be 
designated  in  the  application;  and  that,  ''this  being  changed  by  death, 
or  otherwise  becomes  impossible,  it  shall  go"  in  the  mode  which  is  spe- 
cifically provided.  We  can  see  no  way  to  avoid  the  conclusion  that  tiiis 
charter  provision  requires  the  benefit  to  be  paid  to  the  person  named  in 
the  application,  or  those  specified  in  case  of  the  death  of  those  persons, 
or  of  some  occurrence  making  it  impossible  to  pay  to  them.  Not  only 
does  the  charter  in  direct  terms  declare  that  the  benefit  shall  be  paid  to 
the  persons  thus  named,  but  it  also  declares  that,  if  it  becomes  impos- 
sible to  pay  it  to  them,  it  shall  go  in  the  manner  specified  in  the  charter. 
The  efifect  of  these  provisions  is  that  the  beneficiaries  named  must  re- 
ceive the  money  due  on  the  policy,  or  it  must  be  disposed  of  as  provided 
by  the  charter  creating  the  association.  The  provision  respecting  the 
mode  of  disposing  of  the  benefit  deprives  the  injured  and  the  insurer  of 
any  right  to  change  the  contract,  as  it  leaves  only  two  possible  classes 
of  beneficiaries,  those  named  in  the  application,  and  those  specified  in 
the  charter,  as  entitled  to  take  in  case  the  designation  in  the  application 
"is  changed  by  death,"  or  "otherwise  becomes  impossible."  The  mean- 
ing that  must  be  given  the  provisions  of  the  charter  is  that  the  only 
change  that  can  be  made  is  such  as  is  caused  by  death,  or  some  other  oc- 
currence making  it  impossible  to  pay  to  the  beneficiaries  designated  in 
the  application;  for  all  authority  to  make  a  change  by  their  own  acts  is 
taken  from  the  insured  and  the  insurer.  The  only  change  that  can  occur 
is  such  as  is  caused  by  death,  or  some  event  making  it  impossible  to  pay 
the  benefit  to  the  beneficiaries  originally  named.  The  change  cannot 
arise  out  of  the  voluntary  act  of  the  insured  and  insurer,  but  must  be 
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made  necessary  by  some  such  event  as  makes  it  impossible  to  pay  the 
beneficiaries  named  in  the  application  for  membership;  In  6ur  opinion, 
there  is  no  escape  from  the  conclusion  that  there  are  onl}'  two  classes  of 
persons  to  whom  the  benefit  can  be  rightfully  paid,  and  these  are  the 
beneficiaries  named  in  the  application,  and  those  specified  by  the  charter 
as  entitled  to  it  in  the  event  that  it  becomes  impossible  to  pay  the  bene* 
ficiaries  originally  designated. 

In  speaking  of  a  question  similar  to  that  before  us,  the  court  of  ap- 
peals of  Kentucky  said: 

"The  company  and  Miller  could  decide  the  question  whether  he  should  be- 
come a  member,  and,  having  done  so,  from  that  moment  the  rights  of  the 
beneficiaries  attached,  subject  to  be  defeated  by  hi«  failure  to  comply  with  the 
terms  of  his  membership,  but  upon  no  otber  contingency  wh^^ever.  If,  there* 
fore,  the  stipulation  to  pay  Miller's  heirs  should  be  construed  to  have  been 
intended  to  secure  the  fund  payable  on  account  of  his  membership  to  his  ad- 
ministrator or  his  creditors,  such  stipulation  could  not  prevail  over  the  un- 
equivocal provisions  of  the  charter  that  it  shall  be  paid  over  to  his  widow  and 
children."  .     » 

Discussing  the  same  subject,  the  supreme  court  of  Massachusetts  said: 
"The  class  of  persons  td  be  benefited  is  designated,  and  the  corporation  has 
no  authority  to  create  a  fund  for  other  persons  than  the  class  named."    Su- 
preme Council,  etc.,  v.  Perry,  5  N.  E.  Keo.  684. 

We  have  carefully  examined  such  cases  bearing  upon  this  question  as 
we  have  been  able  to  find,  and  in  none  of  them,  except  those  referred  to 
as  sustaining  the  view  we  have  expressed,  do  we  find  any  discussion  of 
a  charter  provision  such  as  the  one  contained  in  the  act  incorporating  the 
appellant.  In  the  cases  which  hold  that  the  beneficiary  may  be  changed 
there  is  either  a  statutory  provision  permitting  it  to  be  done,  or  else  no 
provision  upon  the  subject.  We  have  also  studied  with  great  care  the 
provisions  of  appellant's  charter,  but  have  been  unable  to  find  any  pro- 
vision that  modifies  the  section  quoted  by  us. 

Counsel  for  the  appeUee  refer  us  to  a  by-law  of  the  association  setting 
forth  the  form  of  the  certificate  tliat  shall  be  issued  to  members;  but  if 
we  were  to  grant  that  the  form  of  the  certificate  thus  prescribed  sustained 
appellee's  contention  that  the  beneficiaries  may  be  changed,  still  it  would 
do  her  no  good,  for  a  by-law  which  is  inconsistent  with  the  charter  of  the 
corporation  is  utterly  void.  This  familiar  principle  is  thus  expressed  in 
a  case  closely  resembling  the  present:  "If  the  plaintiff  corporation  under- 
took to  make  by-laws  in  contravention  of  the  statute,  they  were  ultra 
virea  and  of  no  effect."     Hicks  v.  Perry ^  5  N.  E.  Rep.  634,  see  page  638. 

We  are  referred  to  our  own  statute,  and  informed  that  it  authorizes  a 
change  of  beneficiaries.  Rev.  St.  3848.  The  infirmity  in  the  argu- 
ment built  upon  this  statute  is  that  the  statute  itself,  in  direct  termSi 
restricts  its  operation  to  corporations  "organized  and  incorporated  under 
the  laws  of  this  state." 

Upon  the  facts  proved  the  law  is  with  the  appellant,  for  they  clearly 
show  that  the  right  of  action  is  in  the  beneficiaries  named  in  the  appli- 
cation, and  not  in  the  appellee. 

Judgment  reversed,  with  instructions  to  grant  appellant  a  new  trial. 
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HiCKEY  V.  MOBRELL.* 
(Oaurt  of  ApptdU  of  New  York,    June  1, 1886.) 

Warehouseman  — False  Repbesentationb  as  to  Security  of  Butldino — 
"Fire-Proof." 

Where  a  warehonfleman.  in  a  circular  soliciting  patrons,  states  that  the  ez« 
terior  of  his  building  is  **flre-proof,''  and  that  "no  expense  l^as  been  spared 
in  supplying  protection  against  the  spread  of  fire."  etc.,  he  states  a  fact,  and 
not  a  mere  opinion;  and,  if  part  of  the  portion  described  as  fire-proof  is  of 
wood»  it  is  a  false  statement,  if  made  by  defendant  with  knowledge  of  the 
component  parts  of  his  building,  and  with  intent  to  deceive,  and  the  ware- 
houseman will  be  liable  to  one  who  was  induced  by  the  statement  to  deliver 
property  to  be  stored  in  the  building,  Imd  thereby  incurred  loss.  Earl.  J.. 
dissenting.  i 

Appeal  from  general  term  New  York  common  pleas,  affirming  judg- 
ment of  trial  term. 

Mr.  Hale,  for  appellant,  Teresa  H.  Hickey. 
Mr,  Bowere,  for  respondent,  John  H.  Morrell. 

Danfobth,  J.  As  to  the  character  of  this  action  the  parties  are  agreed. 
It  was  for  '' falsely  and  fraudulently/'  and  "with  an  intent  to  deceive  and 
defraud  the  plaintiff,"  representing,  among  other  things,  that  the  defend- 
ant's warehouse  was  "fire-proof  on  the  exterior,''  whereby  the  plaintifi" 
was  induced  to  deliver  to  him,  to  be  stored  therein,  certain  property  of 
value,  which,  while  there,  was  destroyed  by  fire  communicated  from  the 
outside  "to  the  wooden  cornice  and  wooden  window-frames"  of  the  ware- 
house, and  thence  to  the  property  in  question.  The  answer  admitted 
that  defendant  was  proprietor  of  the  warehouse;  that  it  and  the  articles 
described  in  the  complaint  were  destroyed  by  fire;  but  denied  the  other 
matters  above  referred  to  as  making  out  a  cause  of  action,  and  set  up  that 
"the  property  was  received  and  stored  by  him  as  a  warehouseman,  and 
in  no  other  capacity,  and  under  the  special  contract  that  the  goods  were 
stored  at  the  owner's  risk  of  fire." 

There  was  no  controversy  as  to  the  evidence.  The  question  was  deter- 
mined upon  that  introduced  by  the  plaintiff,  and  in  view  of  the  law  as 
it  stood  at  the  time  of  the  bailment.  The  appellant  refers  to  the  statute 
(Laws  1871,  c.  742,  §  8)  "in  relation  to  storage,  and  other  purposes;" 
imposing  liabilities  upon  persons  for  any  fire  resulting  from  their  willful 
and  culpable  negligence,  and,  among  other  things,  requires  the  closing 
of  iron  shutters  "at  the  completion  of  the  business  of  each  day,  by  the 
occupant  of  the  building  having  use  or  control  of  the  same;"  but  the  com- 
plaint contains  no  allegation  of  negligence,  and  so  the  action  could  not 
stand  on  that  ground  either  at  common  law  or  by  statute.  Another  stat- 
ute, also  referred  to,  relating  to  buildings  in  the  city  of  New  York,  (Laws 
1871,  c.  625,  §  16,)  is  of  some  importance  in  its  bearing  upon  the  point 
chiefly  pressed  upon  us,  and  as  likely  to  have  been  in  contemplation  of 
both  parties.  It  is  there  provided  that  buildings  of  a  certain  descrip- 
tion— within  which  the  storehouse  in  question  comes — shall  have  doors 

1  Reversing  decision  in  genei^l  term,  New  York  common  pleas.    See  19  N.  Y.  Wkly. 
IMg.476. 

v.7N.E.no.4 — 21 
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and  blinds  and  shutters  made  of  fiie-proof  metal  on  eveiy  window  and 
openiiig  above  the  first  story. 

The  plaintiff's  testimony  went  to  show  that  she  was  induced  to  store 
her  goods  with  the  defendant  by  representations  coutamed  in  a  circular 
issu^  by  him,  the  object  of  which  was  to  call  "the  special  attention  of 
persons  having  valuable  articles,  merchandise,  or  other  property  for  stor- 
age to  his  new  first-dass  storage  warehouse,  in  the  erection  of  which,"  it 
is  said,  among  other  things,  "  no  expense  has  been  spared  in  supplying 
light,  ventilation,  and  protection  against  the  spread  of  fire;  the  exterior 
being  fire-proof,  and  the  interior  being  divided  off  by  heavy  brick  walls, 
iron  doors,  and  railings,  appropriate  and  convenient  in  every  way  for 
the  various  kinds  of  articles  to  be  stored."    ' 

The  learned  counsel  for  the  appellant  argues  that  the  only  statements 
of  facts  in  the  paragraph  quoted,  are  those  which  relate  to  the  interior  as 
divided  by  heavy  brick  walls,  iron  doors,  and  railings;  that  as  to  those 
the  defendant  had  knowledge;  and  concedes  that  their  non-existence 
would  make  him  guilty  of  a  misrepresentation.  This  is  a  very  narrow 
view  of  the  subject,  and  could  prevail,  if  at  all,  only  by  conceding  that 
the  defendant  purposely  avoided  mention  of  those  things  which,  if  stated, 
would  make  his  solicitations  less  attractive,  and  display  him  as  the 
owner  of  a  building  combustible  on  the  outside,  and  so  of  little  security 
to  its  contents  if  they  happened  to  be  of  the  same  character. 

We  think  the  appellant's  ground  of  complaint  a  just  one.  It  was 
proven  that  in  fact  the  window-frames  in  the  warehouse  were  of  wood; 
that  at  the  outside  of  the  windows  there  were  no  shutters;  that  the  cor- 
nices were  of  wood,  covered  with  tin.  The  fire  occurred  in  the  evening. 
It  originated  in  other  buildings  across  the  street,  and  from  them  com- 
municated to  the  wooden  window-frames  on  the  defendant's  building. 
An  architect  and  a  builder,  examined  as  experts,  testified  that  a  build- 
ing constructed,  as  was  the  one  in  question,  "with  wooden  window-frames 
and  sashes,  and  no  outside  shutters,"  could  not  be  deemed  fire-proof, 
and  that  in  October,  1881,  it  was  practical  to  erect  a  storage  warehouse 
which  would  be  fire-proof  on  the  exterior.  At  the  close  of  ttie  plaintiff's 
evidence  she  was  nonsuited,  upon  the  ground  that  the  statement  in  the 
circular,  as  to  the  character  of  the  exterior  of  the  building,  was  a  mere 
expression  of  an  opinion,  and  not  the  statement  of  a  fact.  Upon  the 
same  ground  the  judgment  was  affirmed  at  the  general  term. 

In  such  a  circular,  obviously  intended  as  an  advertisement,  high  color- 
ing and  exaggeration  as  to  the  advantages  offered  must  be  expected  and 
allowed  for;  but,  when  the  author  descends  to  matters  of  description 
and  affirmation,  no  misstatement  of  any  material  fact  can  be  permitted, 
except  at  the  risk  of  making  compensation  to  whoever,  in  reliance  upon 
it,  suffers  injury.  Here  the  allegation  is  that  the  exterior  of  the  building 
is  fire-proof.  It  necessarily  refers  to  the  quality  of  the  material  out  of 
which  it  is  constructed,  or  which  forms  its  exposed  surface.  To  say  of 
any  article  it  is  fire-proof  conveys  no  other  idea  than  that  the  material 
out  of  which  it  is  formed  is  incombustible.  That  statement,  as  regards 
certain  well-known  substances  usually  employed  in  the  construction  of 
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buildings,  while  it  might  in  some  final  sense  be  deemed  the  expressiop 
of  an  opinion,  could  in  practical  affairs  be  properly  regarded  only  as  a 
representation  of  a  fact.  To  say  of  a  buildipg  that  it  is  fire-proof  ex- 
cludes the  idea  that  it  is  of  wood,  and  necessarily  implies  that  it  is  of 
some  substance  fitted  for  the  erection  of  fire-proof  buildings.  To  say  of 
a  certain  portion  of  a  building  it  is  fire-proof,  suggests  a  comparison  be- 
tween that  portion  and  other  parts  of  the  building  not  so  characterized, 
and  warrants  the  conclusion  that  it  is  of  a  different  material.  In  r^ard 
to  such  a  matter  of  common  knowledge,  the  statement  is  more  than  the 
expression  of  opinion.  No  one  would  have  any  reason  to  suspect  that 
any  two  persons  could  differ  in  regard  to  it.  But  when  we  look  at  the 
words  accompanying  this  statement,  viz.,  ''No  expense  has  been  spared 
in  supplying  protection  against  the  spread  of  fire,"  all  possibility  of 
doubt  seems  removed.  This  danger  is  pointed  out  as  the  one  thing 
which,  more  than  another,  the  owner  had  in  view  and  guarded  against; 
and  the  rest  of  the  sentence  shows  with  what  result,  viz.,  ''the  exterior 
being  fire-proof,"  and  the  interior  divided  off  by  heavy  brick  walla,  iron 
doors,  and  railings.  Thus  the  expenditure  of  money  is  said  to  have 
been  limited  only  by  the  accomplishment  of  the  desired  object,  and  the 
statement  of  the  material  used  is  connected  with  the  representation  as  to 
the  quality  of  the  exterior.  No  one  reading  of  inside  walls  and  railings 
of  incombustible  material,  and  of  an  exterior  fire-proof,  could  suppose 
that  a  precaution  against  fire  made  necessary  by  statute  had  been  omitted, 
or  that  a  builder  who  called  attention  to  such  matters  as  an  inducement 
to  patronage  could  have  regarded  wopden  window-frames  as  in  any  sense 
fire-proof.  The  language  of  the  circular  is  very  emphatic.  In  effect,  it 
says  the  buildings,  as  a  whole,  have  been  erected  at  an  immense  cost, 
from  which  assertion  alone,  in  view  of  the  business  to  which  they  were 
devoted,  one  would  expect  strength  and  adaptation  of  materials,  and 
skill  in  construction,  affording  security,  at  least,  against  all  the  ordinary 
dangers  to  which  property  might  be  exposed  when  put  in'  store.  But 
this  general  statement  is  followed  by  the  declaration  tiiat  no  expense  has 
been  spared  in  supplying  "protection  against  the  spread  of  fire;"  and 
this  assurance  is  made  prominent  by  the  display  of  capital  letters,  and 
justified  by  the  explanation  which  relates  to  an  existing  state  of  things, 
viz.,  "the  exterior  being  fire-proof,"  and  still  further  emphasized  by  the 
more  moderate  and  qualified  statement  as  to  the  interior.  That  is  not 
said  to  be  fire-proof,  but  only  "divided  off  by  heavy  brick  walls  and 
iron  doors  and  railings;^  describing,  at  the  same  time,  its  arrangement, 
and  the  substance  of  its  walls  and  partitions. 

As  to  this,  therefore,  the  statement  would  be  true,  although  the  floors, 
lintels,  stairs,  landings,  ties,  joists,  ceilings,  and  other  parts  were  of  wood, 
but  no  such  discrimination  is  suggested  as  to  the  exterior.  The  strength 
of  the  walls  might,  indeed,  be  impaired  by  the  necessary  openings  for 
doors  and  windows,  but  for  the  purpose  of  preventing  mischief  by  fire, 
or,  as  the  defendant  put  it,  "the  spread  of  fire,"  the  exterior  is  pro- 
nounced fire-proof.  Had  he  only  said  of  the  exterior,  as  he  did  of  the 
interior|'"the  wall  is  of  brick,"  the  intending  customer  would  have  been 
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put  to  an  it^quiry  as  to  the  window-frames  and  dooit*.  He  said  miich 
more.  We  think,  therefore,  that  the  defendant  must  be  regarded  as 
stating  a  fact,  and  not  as  expressing  a  mere  opinion,  when  he  described 
the  exterior,  that  is,  the  whole  exterior,  of  his  buildings  as  fire-proof. 
Such  statement  is  not  to  be  classed  with  those  relating  to  value,  or  pros- 
pective profits,  or  prospects  of  business,  oi*  assertions  in  regard  to  a 
speculative  matter,  concerning  any  of  which  men  may  differ.  It  relates 
to  something  accomplished;  to  an  existing  fact,  as  distinguished  from 
one  yet  to  come  into  existence.  It  was  made  after  calling  to  mind  the 
use  to  which  the  buildings  were  to  be  put,  the  fact  that  the  attention  of 
the  builder  had  been  especially  directed  to  "protection  against  the  spread 
of  fire,"  which  could  be  effected  only  by  the  use  of  proper  materials;  and 
the  statement  was  made  with  knowledge  that  such  materiials  had  not 
been  used. 

Nor  is  it  like  the  safe  case  cited  by  the  respondent, — WdUcer  v.  H^Nflner^ 
'4  Fost.  &  P.  745.  There  the  action  was  upon  a  warranty  that  "the  safe 
in  question  was  thief-proof;''  *'that  nothing  can  break  into  it."  It  was 
broken  into.  There  was  no  suggestion  of  fraud  or  deceit,  and  the  jury 
were  required  to  discriminate  between  what  was  represented  and  what 
was  warranted,  and,  unless  satisfied  there  was  a  warranty,  to  find  for  the 
defiendant.  The  safe-maker's  prospectus  was  put  in  evidence.  It  stated 
that  the  safes  would  insure  the  safety  of  valuable  property  contained  in 
them.  The  court  said:  "The  words  cited  from  the  circular  could  hardly 
be  understood  in  the  sense  of  a  warranty  or  assurance  of  perfect  safety, 
but  only  as  importing  a  representation  of  a  high  degree  of  strength." 
They  were  promissory  merely.  Then  plaintiff's  counsel'  referred  to  a 
later  prospectus,  in  which  the  safes  in  question  were  only  spoken  of  "as 
of  the  strongest  security,"  and  relied  on  this  as  implying  a  withdrawal 
of  the  previous  warranty.  But  Cockburn,  J.,  observed  that,  "assuming 
later  prospectuses  to  have  been  issued  after  the  burglary,  it  was  only  dic- 
tated by  cotnmon  honesty;  for,  after  it  had  been  found  by  actual  expe- 
rience that  the  safe  was  not  absolutely  secure  against  all  possible  at* 
tempts,  it  would  have  been  fraudulent  to  continue  previous  description-" 
In  the  case  at  bar  the  plaintiff  alleges  fraud.  A  jury  might  find  that  an 
exterior  of  a  city  building  partly  of  wood,  although  to  no  greater  extent 
than  the  oniB  in  question  was  not  fire-proof  within  the  meaning  and  in- 
tent of  the  circular.  They  might  also  find  that  when  the  circular  was 
issued  this  fact  was  known  to  the  defendant;  and  then  the  doctrine  sug- 
gested by  Cockburn,  J.,  in  the  case  cited,  would  have  some  application. 

Nor  do  the  other  cases  referred  to  seem  to  support  respondent's  con- 
tention. They  exclude  the  idea  of  fraud,  and  relate  to  matters  of  mere 
opinion;  as,  whether  a  certain  valve  will  consume  smoke  and  save  fiiel, 
{Prideaux  v.  Bunnett,  1  C.  B.  [N.  S.]  613;)  whether  certain  pictures  were 
the  work  of  the  old  masters,  or  copies,  {Jendmne  v.  Sfewfo,  2  Esp.  672;) 
whether  land  was  of  the  value  certified  to,  {Got'don  v.  BiUler,  105  D.  S. 
558.)  But  in  none  of  them  is  it  denied  that,  if  the  person  making  die 
statement  or  expressing  the  opinion  had  at  the  time  knowledge  of  its 
falsity,  the  action  would  lie.     It  is  certainly  well  settled  upon  principleB 
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of  natural  justice  that,  for  every  fraud  or  deceit  which  results  in  consep'. 
quential  damage  to  a  party,  he  may  have  an  action. 

Here  the  complaint  states,  not  only  a  false  representation,  with  a  fraud- 
ulent intent,  but  that  the  falsehood  was  conscious  and  willful;  that  by  it 
the  plaintiff  was  induced  to  deliver  hfer  property  to  be  stored  in  the  build- 
ing, and  thereby  incurred  loss.  The  evidence  may  be  so  viewed  as  to 
sustain  these  allegations.  The  learned  oounsel  for  the  respondent  has 
stated,  in  the  broadest  and  most  unqualified  terms,  as  a  proposition  not 
to  be  disputed,  "that  no  man  is  liable  for  the  expression  of  his  opinion 
or  judgments"  But  this  is  true  only  when  the  opinion  stands  by  itself 
and  is  intended  to  be  taken  as  distinct  from  anything  else;  and,  where 
the  proposition  is  found  in  the  books,  it  is  so  restricted.  Thus  it  is  said: 
"Matters  of  opinion,  stated  merely  as  suoh,  will  not,  in  general,  form  the 
ground  to  a  legal  charge  of  fraud."  Leake,  Cont.  355;  giving  many  in- 
stances, and  also  exceptions  to  the  rule.  Statements  of  value  have  been 
held  insufficient  to  sustain  an  action,  where,  as  is  said,  they  were  "mere 
matters  of  opinion,"  (^mar  v.  Canaday,  53  N.  Y.  306;)  but  at  the  same 
time  it  is  shown  that  under  certain  circumstances  they  ajre  to  be  regarded 
as  affirmations  of  fact,  and  then,  if  false,  an  action  can  be  maintained 
upon  them.  The  same  rule  applies  where  A.  desiring  credit  for  B,  for 
a  certain  amount,  the  latter  asks  C.  as  to  the  solvency  of  A.,  and  he  re- 
plies, "He  is  ,good;  as  good  as  any  man  in  the  country  for  that  sum." 
No  doubt  this  involves  opinion^  but  it  is  held  that  if  the  recommenda- 
tion waa  made  in  bad  faith,  and  with  knowledge  that  A.  was  insolvent, 
C.  would  be  liable.  Upton  v.  VaUy  6  Johns.  181.  And  so  as  to  every 
representation  concerning  a  matter  of  fact,  by  which  one  man  is  induced 
to  change  his  position,  to  his  injury,  or  the  benefit  of  another,  it  may  be 
so  expressed  as  to  bind  the  person  making  it  to  its  truth,  whether  it  take 
the  form  of  an  opinion  or  not,  or  it  may  appear  that  it  was  not  intended 
to  be  acted  upon.     In  the  latter  case  no  obligation  is  incurred. 

In  the  circular  issued  by  the  defendant  there  are  jnany  words  of  com- 
mendation, which,  however  strong,  could  not  be  relied  upon  as  the 
basis  of  contract.  The  ones  at  first  re^ferred  to  are  of  that  character. 
They  relate  to  the  present,  and  describe  a  portion  of  the  building  in  its 
existing  state  as  "being  fire-proof."  This  is  not  a  matter  of  opinion,  for 
it  defines  a  state  or  condition,  and,  if  part  of  that  portion  was  of  wood, 
may  properly  be  regarded  as  a  " false  statement  of  a  fact."  Whether  the 
defendant  knew  the  component  parts  of  his  own  buildings,  and,  if  so, 
whether  the  statement  was  made  with  intent  to  deceive,  and  whether  it 
was  an  inducement  to  the  contract,  the  learned  counsel  for  the  respond- 
ent has  fully  argued.  At  present  it  is  unnecessary  to  discuss  those  ques- 
tions; for  it  seems  to  us  they  are,  as  the  case  stands,  properly  for  the 
jury;  and  upon  the  only  point  which  appears  to  have  been  considered 
by  the  court  below  we  are  obliged  to  differ  from  thera. 

That  the  issues  may  be  more  fully  tried  the  judgment  should  be  re- 
versed, and  a  new  trial  granted,  with  costs  to  abide  the  event. 

(All  concuj^,  except  A^drsws  and  Milusb,  JJ.^  not  voting,  and  Earl, 
J.,  dissenting.) 
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Ikerd  and  others  v.  Beavebs. 
(Supreme  Court  of  Indiana,    May  25, 1886.) 

1.  Statuth  of  Frauds— Agbbbment  to  CJonvby  Land  nr  Considbbatton  of 

Support. 

A  verbal  agreement  by  one  to  convey  certain  real  estate  to  others  within  a 
reasonable  time,  if  they  would  move  upon  it  and  support  and  care  for  him 
during  his  life-time,  will  not  be  specifically  enforced. 

2.  Fraud— Contract— When  Burden  is  on  Party  to  Show  Absbncb  of. 

Where  a  contract  has  been  procured  from  one  who  is  in  a  situation  of  dis- 
tress or  necessity,  by  another  who  stands  in  a  relation  of  confidence  or  has 
some  advantage  over  him,  the  burden  is  upon  the  party  procuring  the  con- 
tract to  show  the  absence  of  undue  influence,  or  that  it  was  the  free  and  vol- 
untary act  of  the  other. 
8.  EijuiTY— Cases  of  Equitable  Jurisdiction— Vbbdict  of  Jury  Tbbated  as 
Advisory— Whbn  no  REVERSAii. 

Where,  in  a  case  of  equitable  jurisdiction,  a  jury  is  called  to  inform  the 
court  as  to  the  facts,  and,  without  objection,  the  court  has  the  jury  return  a 

general  verdict,  but  treats  it  as  advisory  merely  and  makes  his  own  finding, 
lere  is  no  reversible  error. 

Appeal  from  Fountain  circuit  court. 
McOabe  &  McOabe,  for  appellants. 
Thos.  F,  Davidaony  for  appellee. 

Mitchell,  J.  This  suit  involved  the  right  to  80  acres  of  land  in 
Warren  county.  The  complaint  was  in  three  paragraphs.  The  material 
&cts  found  in  the  first  paragraph  are  that  in  April,  1882,  Henry  J* 
Beavers,  being  seized  of  the  land  in  dispute,  conveyed  it  by  deed  for 
a  valuable  consideration  to  Mary  J.  Ikerd.  It  charges  that  afterwards 
Beavers  obtained  possession  of  the  deed  which  had  been  previously  de- 
livered to  Mrs.  Ikerd,  and  without  her  consent  he  destroyed  it,  and  re- 
fused to  execute  another  in  its  stead,  but  unjustly  asserted  that  he  was 
the  owner  of  the  land.  The  prayer  is  that  the  plaiutifi'^s  title  be  quieted. 
The  second  paragraph  is  to  all  intents  and  purposes  the  same  in  legal 
eifect  as  the  first.  A  demurrer  was  sustained  to  the  third  paragraph, 
and  this  ruling  presents  one  of  the  chief  grounds  of  contention  here. 
The  material  facts  in  this  paragraph  are  presented  in  the  following  sum- 
mary: In  December,  1881,  Ikerd  and  wife  owned  and  resided  upon  a 
farm  in  Lawrence  county.  The  plaintifi^,  an  undo  of  Mrs.  Ikerd,  pro- 
posed to  them  that  if  they  would  sell  their  farm,  move  onto  the  80-acre 
tract  now  in  dispute,  belonging  to  him,  and  upon  which  he  resided  in 
Warren  county,  and  take  care  of  and  support  him  thereon  during  his 
life-time,  he  would  within  a  reasonable  time  convey  it  to  Mrs.  Ikerd. 
The  plaintifis  accepted  the  proposition  thus  made,  sold  their  farm,  took 
possession  of  the  defendant's,  and  entered  upon  the  performance  of  their 
contract.  They  fully  kept  and  performed  their  part  of  the  agreement 
for  the  period  of  one  year,  when  the  defendant  repudiated  the  contract, 
abandoned  the  house,  and  refused  to  permit  its  further  performance. 
Plaintiffs,  it  is  averred,  still  continue  in  possession,  and  have  invited  the 
defendant  to  return,  and  are  ready  and  willing  to  carry  out  their  part  of 
the  contract,  which  the  defendant  wholly  repudiates.    They  ask  that  the 
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oourt  compel  the  defendant  to  execute  a  deed  according  to  the  agreement, 
and  they  offer  to  permit  the  land  to  be  charged  with  his  support.  The 
inquiry  is,  do  the  facts  thus  presented  make  a  case  for  specific  perform- 
ance? 

It  is  essential  to  the  jurisdiction  of  a  court  of  equity  to  enforce  the  per- 
formance of  a  contract  that  certain  qualities  should  be  found  inherent  in 
the  contract  itself.  Besides  being  complete  and  definite,  it  must  belong 
to  a  dass  capable  of  being  specifically  enforced,  and  be  of  a  nature  that 
the  court  can  decree  its  complete  performance  against  both  parties  with- 
>  out  adding  to  its  terms.  The  contract  must  be  fair,  just,  and  equal  in 
its  provisions,  and  the  circumstances  must  be  such  at  the  time  the  court 
is  called  upon  to  act  that  to  enforce  it  would  not  operate  to  the  oppres- 
sion of  the  person  against  whom  its  enforcement  is  asked.  Moreover  it 
must  appear  that  the  plaintiff  has  no  adequate  remedy  at  law,  and  that 
to  refuse  to  perform  the  contract  would  be  a  fraud  upon  him.  With  re- 
spect to  its  essential  elements,  the  qualities  of  completeness,  certainty, 
and  fairness,  the  contract  set  out  in  the  complaint  does  not  present  the 
requisites  warranting  a  decree  for  specific  performance.  Courts  can  only 
proceed  in  cases  like  this  when  the  parties  have  themselves  agreed  upon 
all  the  material  and  necessary  details  of  their  bargain.  If  any  of  these 
are  omitted,  or  left  obscure  and  undefined  so  as  to  leave  the  intention  of 
the  parties  uncertain  respecting  the  substantial  terms  of  the  contract,  the 
case  is  not  one  for  specific  performance. 

Turning  to  the  contract  as  the  plaintiffs  allege  it,  we  find  the  extent 
of  the  agreement  in  respect  to  its  most  essential  feature  was  that  the  plain-* 
tiffs  should  '^take  care  of  and  support  the  defendant  during  his  life  on 
said  farm."  Whether  the  defendant  was  to  choose  or  direct  the  manner 
in  which  he  was  to  be  supported,  whether  he  was  to  be  taken  into  the 
plaintiff's  family  and  furnished  with  apartments  there,  or  should  be 
boarded  and  lodged  by  himself,  with  many  other  details,  are  all  left  to 
conjecture  and  unprovided  for.  In  respect  to  these  most  important  mat- 
ters the  contract  is  wholly  incomplete  and  indefinite.  Without  supply- 
ing all  its  essential  details  no  court  could  so  fi-ame  its  decree  as  to  afford 
any  adequate  protection  to  the  defendant,  nor  can  a  judgment  be  entered 
which  would  be  a  final  determination  of  the  rights  of  all  the  parties. 
Moreover  the  contract  is  unfair  in  that  it  makes  no  provision  for  security 
to  the  defendant,  and  leaves  the  quality  of  the  support  to  be  furnished 
and  the  manner  of  furnishing  it  wholly  in  the  discretion  of  the  plaintiffs. 

The  plaintiffs  claim  that  payment  was  to  be  made  to  them  by  the  con- 
veyance of  the  farm  practically  in  advance.  Any  agreement  for  support 
for  which  an  adequate  consideration  is  to  be  or  has  been  paid  which 
leaves  the  person  to  be  supported  wholly  dependent  upon  and  subject  to 
the  dictation  of  the  person  who  engages  to  furnish  the  support  is,  unless 
under  some  special  and  extraordinary  circumstances,  an  unfair  and  un- 
equal agreement.  Unless  such  an  agreement  has  been  substantially  and 
folly  performed  by  both  parties  it  ought  not,  in  any  case  where  compen- 
sation can  be  made,  to  be  enforced.  Such  an  agreement  cannot  be  said 
to  be  so  fair,  just,  and  equal  in  its  terms  as  to  be  the  subject  of  favor  in 
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a  court  of  conscience.     ModiaeU  v.  Johnson^  2  Blackf.  431.     Parties  in  | 

such  a  case.shoxild  be  remitted  to  their  rights  at  law. 

The  contract  before  us,  it  should  be  observed,  too,  is  one  of  a  class  the  j 

specific  performance  of  which  will  not  be  decreed.     It  is  one  which  in-  j 

volves  personal  service  of  such  a  character  that  in  order  to  its  proper  ex-  j 

ecution  relations  of  peculiar  confidence  and  esteem,  if  not  affection,  I 

should  prevail  between  the  parties  concerned.     To  undertake  to  enforce  j 

such  a"  contract  between  parties  mutually  distrustful  of  each  other  would  i 

be  productive  of  nothing  but  confusion  and  mischief.     Fry,  Spec.  Perf*  i 

44;  Pom.  Cont.  par.  310. 

Speaking  for  this  court  at  a  very  early  period  in  its  history,  Holaian, 
J.,  said: 

"A  covenant  for  service,  if  performed  at  all,  must  be  performed  under  the 
eye  of  the  master,  and  raig)it,  as  in  the  case  before  us,  require  a  number  of 
years.  Such  a  performance,  if  enforced  by  law,  would  produce  a  state  of 
servitude  as  degrading  and  demoralizing  in  its  consequences  as  a  state  of  ab- 
solute slavery."     Ccbse  of  Mary  Clark,  1  Blackf.  122. 

The  same  might  be  said  of  a  case  where  one  was  compelled  to  be  the 
involuntary  recipient  of  the  services  or  support  of  another  under  a  con- 
tract such  as  is  here  exhibited.  That  the  services  were  to  be  performed 
under  the  guise  of  administering  support,  might  not  in  any  degree  miti- 
gate the  condition  of  the  recipient,  nor  render  his  situation  less  irritating 
than  if  subjected  to  a  species  of  slavery.  Whatever  it  may  have- been 
formerly  in  other  states,  it  was  always  the  rule  here,  and  is  now  well 
settled  everywhere,  that  specific  performance  of  a  contract  involving  per- 
sonal service,  special  ability,  or  peculiar  confidence,  will  not  be  en- 
forced. 

Without  delaying  further  at  this  point  it  is  only  needful  to  say  that 
the  jurisdiction  invoked  in  this  case  is  manifestly  impracticable.  As 
well  might  the  court  be  asked  to  regulate  the  domestic  affairs  of  a  family 
by  its  decree  as  to  undertake  the  supervision  of  a  contract  such  as  that 
exhibited.  Unless  a  contract  can  be  specifically  enforced  as  to  both  par- 
ties, a  court  will  not  interfere.  Being  unable  to  execute  the  contract 
against  the  plaintiffs,  nothing  remained  for  the  court  in  this  instance  ex- 
cept to  decline  to  compel  the  execution  of  a  deed  in  their  favor.  So  far 
as  the  agreement  remains  unperformed  the  appellee  cannot  be  compelled 
to  perform  it.  The  appellants  must  be  left  to  their  remedy  at  law. 
That  an  adequate  remedy  is  available  to  them  affords  an  additional  rea- 
son why  a  court  of  equity  will  refuse  to  enforce  the  contract.  Among 
others,  the  following  authorities  illustrate  the  rules  relating  to  the  en- 
forcement of  agreements  of  the  general  character  under  consideration: 
BUinchard  v.  Detroit,  etc^  B.  Co.,  31  Mich.  43;  Buck  v.  Smithy  29  Mich. 
166;  Marble  Go.  v.  Ripley,  10  WaU.  339;  (hoper  v.  Pena,  21  Cal.  404; 
Port  ClirUon  R.  Go,  v.  Cleveland^  etc.,  R.  Co,,  13  Ohio  St.  644;  Johnson 
V.  Shrewsbury,  etc.,  R,  Go,,  3  De  Gex,  M.  <fe  G.  914;  BlacketJtv.  Bates,  L. 
R.  1  Ch.  117;  Pom  Eq,  Jur.  par.  1405. 

Without  enlarging  or  stopping  to  notice  in  further  detail  the  other  rea- 
sons urged  in  the  voluminous  briefs  in  support  of  and  against  the  view 
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that  the- coAtreict' should  have'  been  spedfipaUy  enforced,  or  that  the  de- 
murrer should  have  been  overruled,  it  is  enough  to  say  the  court  com- 
mitted no  error  in  sustaining  the  demurrer  to  the  third  paragraph  of  the 
complaint. 

The  jiext  error  complained  of  is  that  predicated  upon  the  demurrer  to 
the  second  and  third  paragraphs  of  the  answer.  The  answers  are  sev- 
erally to  the  first  and  second  paragraphs  of  the  com|>laint  which  charge 
that  the  defendant  executed  a  deed,  of  which  he  afterwards  obtained 
possession  without  plaintiffs*  consent.  They  present  one  question.  The 
facts  allied  in  substance  are  that  if  the  defendant  signed  any  deed  at  all 
conveying  the  land  to  the  plaintiffs  it  was  under  the  following  circum- 
stances: Some  time  in  April,  1882,  Ikerd  and  wife  came  to  live  with 
the  appellee,  they  occupying  bis  house.  While  living  in  their  family, 
soon  alter  they  moved,  the  appellee  was  taken  violently  and  dangerously 
sick.  During  his  prostration  and  while  he  was  in  a  state  of  great  phy- 
sical and  mental  weakness  the  plaintiffs  importuned  him  to  make  them 
a  deed  for  his  farm.  They  caused  a  deed  to  be  prepared,  and  while  he 
was  so  physically  and  mentally  weak  as  to  be  unable  to  resist  their  im- 
portunities, or  to  understand  fully  what  the  paper  was  that  had  been 
prepared  for  his  signature,  they  procured  him  to  sign  the  deed  in  ques- 
tion, without  any  consideration  whatever.  He  was  at  the  time  68  or 
69  years  old,  sick,  and  without  any  one  to  whom  he  could  look  for  care 
or  attention,  and  wholly  dependent  on  the  plaintiffs.  In  addition  to  the 
foregoing  the  third  paragraph  contains  the  averment  that  during  his  sick- 
ness the  plaintiffs  wholly  n^kcted  the  defendant,  refused  to  furnish  him 
medical  attention  and  assistance,  when  he  was  in  absolute  need  thereof, 
and  that  by  reason  of  their  neglect  of  him  he  was  compeUed  to  take  up 
his  abode  elsewhere.  The  objection  urged  against  these  answers  are  that 
they  iSaril  to.  show  that  the  allied  deed  was  executed  against  the  will  of 
the  appellee,  and  that  no  acts  of  ilie  plaintiffs  are  charged  except  impor- 
tunity, entreaty,  persuasion,  and  advice.  Such  acts  it  is  said  do  not 
constitute  such  undue  influence  or  fraud  as  will  avoid  a  deed.  We  do 
not  Concur  in  this  view  of  the  case.  The  grantor  was  an  aged,  infirm 
man,  physically  and  mentally  prostrated.  He  was  in  a  state  of  helpless 
dependence  upon  the  plaintiffs,  whose  only  claim  to  his  bounty  was  that 
they  had  agreed  to  afford  him  the  phy^cal  necessities  of  life  in  consid- 
eration of  the  conveyance  which  they  allege  he  made.  A  conveyance 
procured. from  one  in  that  condition^  by  the  entreaty,  importunity,  and 
persuasion  of  persons  who  are  in  the  situation  of  advantage  over  him 
which  the  plaintiffs  occupied,  should  not  be  re-established  by  a  court  of 
equity.  ,  . 

Where  a  contract  has  been  procured  from  one  who  is  in  a  situation  of 
distress  and  necessity  by  another  who  stands  in  a  relation  of  confidence, 
or  who  is  in  a  situation  of  advantage  over  such  person,  the  burden  is  on 
him  who  procures  the  benefits  of  such  a  contract  to  show  among  other 
things  that  it  was  made  in  the  exercise  of  the  free  and  voluntary  choice 
of  the  other.  Story,  Eq.  Jur.  par.  239;  1  Redf.  Wills,  p.  515;  fracey 
v.  SdcHuAy  1  Ohio  St.  54.     While  it  is  true- it  is  not  necessary  in  order 
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to  maintain  the  validity  of  a  deed  that  there  should  have  been  an  ade- 
quate consideration,  or  indeed  that  there  should  have  been  any  con- 
sideration at  all,  yet  from  the  inadequacy  of  consideration,  the  sickness, 
age,  and  mental  depression  of  the  defendant,  and  his  helpless  and  de- 
pendent condition,  as  it  related  to  the  plaintiffs,  an  inference  of  undue 
influence  arises  which  it  is  incumbent  on  them  to  repel.  McChnmck  v. 
Malin,  5  Blackf.  508-523;  Marshall  v.  BiUingsly,  7  Ind.  250;  McLean 
V.  Equitable  Life,  etc.,  100  Ind.  127;  AUore  v.  Jewell,  94  U.  S.  506;  Hard- 
ing V.  Handy,  11  Wheat.  125;  Moore  v.  Moore,  56  Cai.  89;  WaddeU  v. 
Lanier,  62  Ala.  847;  Harris  v.  Wainsley,  41  Iowa,  671. 

The  previous  contract  in  consummation  of  which  the  deed  was  made 
was,  as  we  have  seen,  not  of  a  character  to  justify  the  plaintiffs  in  ob- 
taining the  deed  by  importunity  and  persuasion,  considering  the  rela- 
tions of  the  parties  at  the  time.  It  seems  hardly  necessary  to  add,  this 
being  a  suit  in  a  court  of  equity  to  compel  the  execution  of  a  deed  and 
to  quiet  title,  it  is  only  required  that  we  consider  whether  the  answers 
present  such  a  state  of  facts  as  would  render  it  inequitable  to  grant  the 
relief  prayed.  No  question  of  tender,  demand,  or  of  placing  parties  m 
statu  quo  arise  on  the  answers.  The  demurrers  to  both  paragrapha  were 
properly  overruled. 

The  ruling  of  the  court  in  overruling  the  appellant's  motion  for  a  new 
trial  is  liiade  the  basis  of  much  discussion  on  both  sides.  It  is  conceded 
on  all  hands  that  the  case  was  of  equitable  cognizance  exclusively.  The 
nid  prius  court  so  regarded  it,  and  made  a  not  altogether  successful  at- 
tempt to  try  it  as  such.  The  record  recites  that  at  the  proper  time  the 
cause  was,  on  the  plaintiff's  motion,  submitted  to  the  court  for  trial,  but 
that  the  court,  of  its  own  motion,  "and  for  its  information  as  to  the  facts 
in  the  case,  called  a  jury,  and  caused  them  to  be  sworn  to  well  and  truly 
try  the  issues  in  said  cause,"  etc.,  to  which  action  of  the  court  the  plain- 
tiffs at  the  time  excepted.  The  record  shows  further  that  the  jury  heard 
the  evidence,  the  arguments  of  counsel,  and  instructions  of  the  court,  and 
after  due  deliberation  returned  a  general  verdict  for  the  defendant.  Upon 
the  return  of  the  verdict,  the  plaintiffs  moved  the  court  for  a  finding  in 
their  favor.  The  defendant  made  a  like  motion.  The  court  overruled 
the  plaintiffs'  motion,  and  sustained  the  defendant's.  Thereupon  the 
plaintiffs  filed  a  motion  for  a  new  trial,  which  the  court  overruled. 
Following  the  ruling  on  the  motion  for  a  new  trial,  the  record  proceeds: 
*^And  now  the  court,  being  suflSciently  advised,  finds  for  the  defendant." 
It  is  contended  that  the  court  erred  in  that,  after  calling  the  jury  for  its 
own  information  as  to  the  fiwts,  it  failed  to  frame  and  submit  proper 
questions  for  the  jury  to  answer,  but  permitted  them  to  consider  the 
whole  case,  and  return  a  general  verdict.  While  the  course  pursued  is 
not  to  be  commended,  in  the  absence  of  a  motion  or  request  to  the  court 
Mo  submit  special  questions,  it  was  not  such  error  as  should  reverse  the 
'  case.  The  court  having  advised  the  parties  that  the  jury  was  only  called 
for  its  information  as  to  the  facts,  the  parties  having  without  objection 
'  permitted  the  jury  to  retire  without  requesting  the<3ourtto  submit  special 
'  questions,  and  having  moved  the  court  to  make  a  finding  after  the  jury 
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had  advised  the  court  as  to  the  facts,  by  a  general  verdict,  it  must  be 
held  that  the  irr^ularity  of  the  court,  in  failing  to  frame  special  ques- 
tions of  its  own  motion,  was  waived. 

The  case  is  not  controlled  by  the  decision  in  Lake  Brief  rfc.,  Co.  v.  Grif- 
fin^ 92  Ind.  487.  In  that  case  the  court  refased  to  treat  the  cause  as  of 
equitable  jurisdiction,  submitted  it  to  a  jury  generally,  and  overruled  an 
express  request  to  frame  and  submit  questions  of  fact. 

In  Evans  y.  Nealia,  87  Ind.  262,  this  court,  in  speaking  of.  Hendricks 
V.  Franks  86  Ind.  278,  said:  "If  the  court,  instead  of  rendering  judg- 
ment upon  the  verdict,  had  only  treated  it  as  advisory,  and  made  its  own 
findings,  *  *  *  there  would  have  been  no  error  in  thus  submitting 
the  facts  to  the  jury,  there  being  no  conclusiveness  in  the  verdict." 
Within  the  rule  above  announced  the  action  of  the  court  was  not  erro- 
neous. Where  the  court  in  a  case  of  equitable  jurisdiction  over  objection 
submits  the  issues  to  a  jury  as  in  a  law  case,  and  renders  judgment  upon 
the  verdict  without  making  its  own  finding,  it  is  error.  Loke  v.  Lake^ 
99  Ind.  339,  and  cases  cited.  Where,  however,  as  in  this  case,  the 
issues  are  submitted  to  the  court,  and  a  jury  is  called  to  inform  the  court 
as  to  the  facts  merely,  if  without  objection  the  court  takes  the  advice  of 
a  jury  by  means  of  a  general  verdict,  making  its  own  finding,  treating 
such  verdict  as  advisory  merely,  it  is  not  reversible  error.  Farmers* 
Bankf  etc.^  v.  BtUterfidd,  100  Ind.  229;  Evans  v.  Nealis^  supra. 

As  the  motion  for  a  new  trial,  the  overruling  of  which  is  assigned  as 
error  here,  was  made  before  the  court  made  its  finding,  it  presents  no 
question  for  our  consideration.  Pence  v.  Oarrison,  93  Ind.  345;  Ketcham 
V.  Brazily  etc.^  Cb.,  88  Ind.  515.  As  upon  an  examination  of  the  ques- 
tions presented  we  have  found  no  error,  the  judgment  is  aflSrmed,  with 
costs. 


(107  Ind.  87) 

Wood  and  others  v.  Beasley,  Guardian,  etc.,  and. others. 

(Supreme  Court  of  Indiana.    Jdne  8, 1886.) 

Wild— Ck)KBTBUCTtoN— Ldcttatiok  of  Wmow's  Estato— Hbibs. 

The  clause  of  the  will  in  controyersy  reads  as  follows:  "I  devise  to  my  be- 
loved wife  the  farm  we  now  live  on  inSalliyan  county,  to  have  and  to  hold  so 
long  as  she  remains  my  widow,  after  which  the  real  estate  shall  be  equally  di- 
vided among  my  heirs. "  Eeld,  that  the  devise  limited  the  widow's  estate  to 
the  period  of  her  widowhood,  and  that  she  did  not  take  as  an  heir  of  her  de- 
ceased husband,  or  in  fee. 

Appeal  from  Sullivan  circuit  court. 

John  0.  Briggs  and  W.  G.  HuUzy  for  appellants. 

Hays  &  Hays  and  Beadey  <k  Williams^  for  appellees. 

Elliott,  J.  The  question  presented  by  the  ruling  on  the  demurrer 
addressed  hj  the  appellees  to  the  second  paragraph  of  the  appellants' 
cross-complaint  is  as  to  the  proper  construction  of  the  following  clause 
of  the  will  of  John  Foxworthy,  deceased: 

"I  give  and  devise  to  my  beloved  wife,  Mary  £•  Foxworthy,  the  farm  on 
which  we  now  live  in  Sullivan  county,  Indiana,  to  have  and  to  hold  so  long 
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as  she  remains  my  widow,  after  which  said  real  estate  shall  be  equally  divided 
among  my  heirs." 

We  regard  the  construction  put  upon  the  will  by  the  trial  court  as  cor- 
rect, for  it  seems  to  us  that  the  will  limits  the  estate  of  the  appellant  to 
the  term  of  her  widowhood.  It  is  now  settled  law  that  a  husband  may, 
by  limitation,  restrict  the  estate  of  his  surviving  wife  so  that  it  shall 
terminate  when  she  marries.  HibbUs  v.  Jorf;,  97  Ind.  570;  O^Harrow 
V.  Whit7^,S5  Ind.- 140;  Tate  v.  McLain,  74  Ind.  493;  Brown  v.  Harmm, 
73  Ind.  412;  SMwell  v.  Knapper,  69  Ind.  558;  C(xm  v.  Bean,  Id.  476; 
Harmon  v.  Broion,  58  Ind.  207. 

It  is  contended  by  appellant's  counsel  that  the  word  "heirs"  controls 
the  will  so  far  as  to  carry  to  the  widow  an  estate  in  fee  upon  the  termina- 
tion of  her  widowhood.  We  think  otherwise.  Our  construction  of  the 
will  is  that  the  testator  intended  to  devise  his  wife  the  limited  estate  spe- 
cifically described,  and  nothing  more.  It  would  be  a  strained  and  un 
natural  construction  that  would  make  the  will  class  with  the  heirs  one 
who  is  expressly  and  clearly  designated  as  the  widow,  and  to  whom  a 
restricted  estate  is  specifically  devised.  The  word  "heirs"  may  be  and 
often  is  controlled  by  the  words  with  which  it  is  associated,  and  it  is 
so  here.  Ridgeway  v.  Lanphear,  99  Ind.  251;  Skimer  v.  Mann,  Id.  190; 
FbwUain  Co.,  etc.,  Co.  v.  Beckleheimer,  102  Ind.  76;  S.  C.  1  N.  E.  Rep. 
202,  and  52  Amer.  Rep.  645;  Hadhck  v.  Gray,  104  Ind.  596;  S.  C.  4 
N.  E.  Rep.  167.  The  question  was  presented  in  all  material  respects  in 
Broion  v.  Harmon,  73  Ind.  412,  as  it  is  here;  and  it  was  there  held,  as 
we  now  hold,  that  a  widow  to  whom  such  a  limited  estate  as  that  created 
by  the  will  before  U3  is  devised  cannot  claim  as  an  heir  upon  its  termina- 
tion. 

The  third  paragraph  of  the  cross-complaint  is  founded,  upon  an  anti- 
nuptial  contract  and  a  deed  executed  pursuant  to  it.  The  appellees, 
after  having  unsuccessfully  demurred  to  this  paragraph,  answered,  and 
to  that  answer  a  demurrer  was  overruled ;  and  on  that  ruling  error  is  now 
assigned.     Counsel  for  appellant  say: 

"This  paragraph  of  the  cross-complaint  was  drawn  upon  the  theory  that 
the  antenuptial  c6nti*act  and  conveyance  were  valid,  and  that  the  deed  con- 
veyed a  life  estate  to  the  widow;  but  upon  more  mature  deliberation  we  are 
of  th^  opinion  that  the  contract  and  deed  were  absolutely  void." 

Upon  this  concession  the  cross-complaint  is  utterly  bad,  for,  unless 
the  contract  on  which  it  was  founded  is  valid,  it  is  entirely  without 
foundation.  As  the  appellant's  counsel  concede  that  the  ci;oss-com plaint 
is  without  foundation,  it  is  unnecessary  to  pass  upon  the  sufficiency  of 
the  answer,  as  a  bad  answer  is  good  enough  for  a  bad  cross-complaint. 
Judgment  affirmed. 
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Howe  and  others  v.  South  PaiIk  Com'rs  and  othera* 

Lawrence  v.  Sams. 

Smith  v.  Same. 

Frazier  and  others  v.  Howe  and  others. 

(SupreTne  Court  of  Illinois.    May  14, 1886.) 

1.  Equmr  —  Ebbobs  Prior  to  Dscrbb  not  AfisioNABiiS  in  Bux  to  Impbaoh 
TOR  Fraud. 
In  a  bill  to  impeach  a  decree  as  obtained  by  fraudulent  and  perjured  testi- 
!  mony,  and  to  vacate  such  decree,  errors  committed  in  the  course  of  proceed- 

ings prior  to  the  decree  cannot  be  asserted  as  grounds  for  vacation. 
I  2.  Sake  —  Ckoss-Bill  —  Relief  to  Dependants  against  Co-Defendants  Ob- 

tainable Only  by. 
A  cross-bill  is  not  maintainable  by  a  defendant  against  a  complainant  ad- 
I  mitting  by  his  bill  the  right  of  the  defendant  to  the  relief  sought  by  the 

j  cross-bill.    But  where  a  defendant  seeks  relief  against  a  co-defendant,  e,  g„ 

\  where  be  seelLS  to  establish  his  title  against  an  independent  title  set  up  by  tne 

I  co-defendant,  he  must  do  it  by  a  cross-bill. 

I  8.  AjTBAir— Complainant  not  Appealing  cannot  Assign  Ebrors  in  Co-Com- 

plainant. 

One  of  several  complainants  against  whom  Judgment  has  been  rendered, 
who  prays  no  appeal,  cannot  be  heard  to  assign  errors  on  the  record  of  an 
appeal  by  a  co-complainant,  without  leave  of  court;  and  this,  if  granted  at  all, 
may  be  upon  terms.  The  errors  so  assigned  in  this  case  without  leave  are- 
dismissed  without  review. 

4.  Execution— Sale — Deed— Relation  of  Title  by,  to  Date  of  Sale. 

A  sheriff's  deed,  when  made  to  the  purchaser  at  a  Judicial  sale,  has  the  ef- 
fect of  malting  the  title  conferred  thereby  relate  back  to  and  confirm  the  title 
in  the  purchaser  as  of  the  date  of  the  sale,  if  the  judgment  or  decree  upon 
which  it  is  founded  is  valid  and  binding  on  the  parties  m  interest. 

5.  Bankruptcy— Suit  by  Assignee  in— Statute  of  LnnTATiONs  —  Title  De- 

RivBD  from  Sale  on  Judgment  Prior  to  Banxruptoy. 

Under  section  5057  of  the  Revised  Statutes  of  the  United  States,  "no  suit, 
either  at  law  or  equity,  shall  be  maintainable  in  any  cause  between  an  assignee 
in  bankruptcy  and  a  person  claiming  an  adverse  interest  touching  any  prop- 
erty, or  ri^ht  of  property,  transferable  to  or  vested  in  such  assignee,  unless 
brought  within  two  ^ears  from  the  time  when  the  cause  of  action  accrued  for 
or  against  such  assignee."  In  this  case  the  complainants  acquired  title  by  a 
judicial  sale  under  a  Judgment  against  the  bankrupt  rendered  prior  to  his  be- 
mg  adjudged  a  bankrupt.  Unless  the  assignee  nndertook  to  recover,  the  in- 
terest so  acquired  within  two  years  from  the  time  it  accrued,  the  claim  of  the 
bankrupt  aAdthe  assignee  would  be  barred;  which  was  the  result  in  this  case. 
6l  E<juity— Laches— Claim  to  Land  Held  Barred. 

A  claim  to  land  asserted  by  suit  after  the  lapse  of  some  24  years  as  to  one 
defendant,  and  of  over  82  years  as  to  another,  during  which  time  the  property 
was  several  times  bought  and  sold,  is  held  to  bar  the  complainant  nrom  the 
relief  sought  in  the  absence  of  any  proof  showing  that  Uie  relief  could  not 
have  been  sought  earlier. 

Appeal  from  appellate  court,  Cook  county. 

The  facts  io  these  cases  are  set  forth  td  length  In  the  opinion  of  the 
court  (per  Breese,  J.)  in  the  case  of  Harria  v.  (hmelly  80  HI.  54,  which 
is  given  in  fall  herewith: 

The. bill  of  complaint  set  out  in  this  record  was  exhibited  on  the  cbanoery , 
side  of  the  circuit  court  of  Cook  eo'unty/at  the  February  term,  lS71,tby  Johfi 
P*  HiMrris.and  tbrpe  otj^era^  oofftplalnajits.  claiming  to  beiielnl  atula^^r  of  oniel 
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Benjamin  Harris,  deceased,  and  against  Paul  Cornell,  Elisha  C.  Fellows,  and 
others,  the  scope  of  which  will  appear  from  the  allegations  therein.  It  ap- 
pears the  parties  to  the  bill  make  claim  of  title  to  the  premises  through  the 
same  person,  namely,  one  Mark  Noble,  Jr.  The  title  of  Benjamin  Harris, 
the  ancestor  of  complainants,  comes  through  regular  conveyances  from  the 
patentee  of  the  land,  one  Jonathan  Smith,  who  first  conveyed  it,  by  deed  of 
May  20,  1886,  to  one  Robert  M.  Draper,  who,  on  the  seventeenth  June  of  the 
same  year,  conveyed  it  by  deed  to  Mark  Noble,  Jr.,  by  a  misdescription.  By 
deed,  cpntaining  the  same  misdescription,  dated  October  6,  1836,  Noble  and 
wife  conveyed  the  land  to  Benjamin  Harris,  which  deed  was  not  recorded  un- 
til August  1,  1837.  One  Jefferson  Gardner,  at  the  July  term,  1837,  of  the 
municipal  coui-t  of  the  city  of  Chicago,  recovered  a  judgment  against  Noble 
for  $252.68J,  on  which  no  execution  issued  or  other  proceedings  had  until 
February  5, 1840,  on  which  day  dkfl,fa.  issued  out  of  the  clerk's  oflSce  of  said 
court,  under  which  the  sheriff,  on  the  twenty-seventh  November,  1840,  sold 
the  land  to  Gardner,  but  issued  to  the  purchaser  no  certificate  therefor,  or, 
if  issued,  the  same  was  lost  or  mislaid.  In  September,  1847,  Gardner  and 
wife  executed  a  deed  to  Nathan  W.  Watson,  by  the  same  erroneous  descrip- 
tion of  this  land,  who,  on  May  10,  1849,  executed  a  deed,  with  the  same 
Wrong  description,  to  one  Charles  B.  Phillips.  Phillips,  on  the  twenty-eighth 
June,  1849,  executed  a  deed,  with  the  same  wrong  description,  to  Electa  Wat- 
son, who,  having  intermarried  with  one  Garnsey,  on  the  tenth  of  August, 

1853,  executed  a  deed  for  an  undivided  half  of  the  tract,  with  a  correct  de- 
scription thereof,  to  the  defendant  Paul  Cornell,  and  on  the  eleventh  May, 

1854,  she,  with  her  husband,  executed  a  deed  for  the  other  undivided  half, 
with  a  correct  description,  to  the  defendant  Elisha  C.  Fellows.  By  this  it 
appears  appellants'  title  is  derived  wholly  through  deeds  from  the  patentee; 
appellees  Cornell  and  Fellows,'  through  and  under  the  judgment  obtained  bj 
Gardner  against  Noble. 

In  August,  1864,  Cornell  and  Fellows  impleaded,  by  bill  in  chancery  in  the 
Cook  circuit  court,  Draper,  Mark  Noble,  Jr.,  Benjamin  Harris,  and  others 
named  therein,  to  reform  these  deeds  misdescribing  the  land,  and  to  estab- 
lish their  title  to  the  same,  and  to  require  the  sheriff  to  execute  a  deed  under 
the  sale  to  Gardner.  At  the  June  term,  1855,  a  decree  passed,  reforming  the 
deeds,  and  finding  that  Gai^ner  had  never  received  a  certificate  on  the  sale 
of  the  land  by  the  sheriff,  nor  a  deed  for  the  same,  and  that  he  was  entitled  to 
a  deed,  and  ordering  the  sheriff  to  execute  such  deed,  to  be  delivered,  to 
complainants  Cornell  and  Fellows,  to  be  by  them  recorded  in  the  proper  of- 
fice for  the  benefit  of  all  parties  interested  in  the  premises.  It  was  further 
ordered  that  these  complainants,  as  the  grantees  of  Eleota  Garnsey,  late  Wat- 
son, stand  seized  of  the  premises;  that  the  deeds  with  erroneous  descriptions 
be  reformed,  etc.  In  pursuance  of  this  decree,  the  sheriff,  on  the  eighteenth 
October,  1855,  executed  a  deed  to  Jefferson  Gardner. 

It  is  further  alleged  in  the  bill  now  before  us  that  Gardner  well  knew  that 
he  derived,  by  his  purchase,  no  legal  or  valid  title  to  the  land,  and  that  his 
said  several  grantees  well  knew  the  illegality  and  invalidity  of  Gardner's 
claim;  and  that  Cornell  and  Fellows,  before  their  purchase,  well  knew  of  the 
illegality  of  the  sale  by  the  sheriff  to  Gardner,  and  that  they  confederated 
and  planned  to  defraud  complainants  of  their  title,  right,  afid  interest  to  the 
same,  and  they  aver  that  they  had  no  knowledge  of  these  proceedings  by 
Cornell  and  Fellows  until  a  short  time  before  filing  their  bill  ot  complaint, 
averring  that  their  father,  Benjamin  Harris,  at  the  time  of  filing  the  bill  by 
Cornell  and  Fellows,  and  for  many  years  previous,  was  absent  from  this 
State,  and  hitd  no  knowledge  of  any  attempt  by  any  one  to  divest  him  of  his 
right  and  title;  that  he  had  been  residing  in  the  state  of  Iowa  many  years 
previously*  and  died  there  in  August,  1868.  Jtis  further  alleged  that  bo  ex- 
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ecation  issued  on  the  judgment  of  Gardner  against  Noble  in  sufficient  time 
to  make  the  same  a  lien  upon  this  land,  and  that  it  had  ceased  to  be  a  lien 
when  the  same  issued,  more  than  a  year  and  a  day  having  elapsed,  and  that 
the  said  execution  was  issued  out  of  the  municipal  court  after  the  same  had 
been  abolished  by  law,  and  was  therefore  void.  It  is  also  averred  that  the 
amount  bid  by  Gardner  for  the  land  was  but  $30,  while  the  same  was  worth 
many  thousand  dollars.  The  Cornell  and  Fellows  decree  is  also  challenged 
on  the  ground  that  material  evidence  introduced  in  the  case  by  them  was 
false,  and  obtained  by  perjury;  a  witness  hs^ving  sworn  on  the  hearing  that 
no  deed  from  Noble  to  Harris  for  this  land  was  of  record  in  the  recorder's 
office  when  in  fact  there  was  sucn  a  record  in  Book  S  of  Deeds,  at  page  315, 
made  August  1,  1837,  and  that  the  decreefinding  there  was  no  such  deed  was 
untrue  and  erroneous.  It  is  also  alleged  that  no  process  was  served  upon 
Benjamin  Harris,  and  none  of  the  defendants  answered  the  bill. 

By  an  amendment  to  the  bill  it  is  alleged  that  Benjamin  Harris,  after  Au- 
gust 19, 1841,  filed  his  petition  in  the  district  court  of  the  United  States  for 
the  then  district  of  Illinois,  to  be  adjudicated  a  bankrupt,  under  an  act  of 
congress  of  that  year  to  establish  a  uniform  system  of  bankruptcy  througl;&out 
the  United  States, — the  petition  alleging  he  was  a  bankrupt,  and  to  which 
was  a  schedule  of  his  indebtedness,  and  duly  verified;  that  the  court  adjudi- 
cated him  to  be  a  bankrupt,  and  appointed  Cyrus  J.  Miller  his  assignee, 
whereby  all  the  property  of  Harris  was  vested  in  Miller,  as  such  assignee; 
concluding  with  an  averment  that  all  these  things  were  done  while  the  bank- 
rupt act  was  in  force,  but  precise  dates  cannot  be  stated  by  reason  of  the  de- 
struction of  the  records  by  fire;  that,  at  the  time  Cornell  and  Fellows  filed 
their  bill.  Miller  had  the  legal  title  to  this  land,  and  resided  in  this  state,  but 
was  not  made  a  party  to  the  bill,  and  was  never  notified  of  the  pendency  of 
that  suit, — claiming,  by  reason  of  failing  to  make  Miller  a  party,  the  decree 
and  sherifT's  deed  are  void.  It  is  then  averred  that  by  several  acts  of  the  gen- 
eral assembly  of  this  state  certain  actions  founded  on  promissory  notes,  bills 
of  exchange,  book-accounts,  or  simple  contracts,  were  barred  after  five  years 
from  the  time  the  cause  of  action  accrued;  averring  that  all  the  debts  of  the 
bankrupt,  Harris,  were  of  this  nature,  and  the  causes  of  action  on  all  his  in- 
debtedness accrued  more  than  five  years  prior  to  filing  this  bill  of  complaint, 
and  thereby  all  of  said  indebtedness  was  barred,  and  ceased  to  be  a  lien  on 
the  bankrupt's  estate,  whereby  the  assignee  became  a  mere  naked  trustee  of 
this  property  for  the  heirs  of  Harris,  and  that, they  have  a  right  to  demand 
and  have  a  conveyance  of  the  land  from  the  assignee.  The  benefit  of  another 
statute  of  limitations  barring  all  actions  on  bonds,  or  other  evidences  of  in- 
debtedness in  writing,  after  10  yeai*s,i3  invoked;  averring  that  causes  of  ac- 
tion on  all  the  indebtedness  of  the  bankrupt  accrued  more  than  10  yeai  3,  and 
were  extinguished  thereby;  and  claiming  the  assignee  thereafter  became  a 
mere  naked  trustee  for  the  heirs  of  the  bankrupt,  and  liable  to  convey  the 
premises  to  them  on  request.  It  is  then  alleged  that  about  30  years  have 
elapsed  since  the  title  of  the  assignee  in  bankruptcy  to  the  land  accrued,  and 
none  of  his  creditors  have  proved  their  debts  against  him,  or  asserted  any 
claim  to  the  bankrupt  estate,  or  to  its  proceeds;  claiming  that,  after  such  a 
lapse  of  time,  they  cannot  make  proof  of  their  debts;  alleging  that  thereby 
the  debts  are  paid  and  discharged,  and  the  assignee  has  become  a  mere^rusteq 
of  the  premises  for  the  heirs  of  the  bankrupt,  and  is  bound  |p  convey  the  same 
to  them  on  request. 

The  pr«yer  of  the  original  and  amended  bill  was  that  so  much  of  said  de- 
cree as  finds  that  Benjamin  Harris  has  no  title  or  interest  of  record  in  said 
59.75  acres  in  said  N.  W.  |  section  13,  38,  14,  prior  to  said  bill  of  complaint 
of  said  Paul  Cornell  and  Elisha  C.  Fellows,  and  that  said  Cornell  and  Fellows 
stand  seized  of  said  land,  be  set  aside:  that  said  deed  of  the  sheriff  of  Cook 
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county,  or  so  much  thereof  as  relates  to  said  land  last  above  described,  be  de- 
clared void,  and  be  stricken  from  the  records  of  the  recorder's  office  of  Cook 
county;  that  the  execution  issued  February  5,  1840,  upon  said  judgment  in 
favor  of  Jefferson  Gardner,  against  said  Mark  Noble,  Jr.,  be  declared  void,  or 
that  complainants'  title  to  said  59.75  acres  be  declared  not  to  be  impaired' 
thereby,  and  that  the  cloud  upon  their  said  title  to  said  land,  caused  by  the 
levy  of  said  execution,  and  the  sale  thereunder,  be  removed,  and  complain- 
ants' right  and  title  thereto  be  declared ;  that  said  Miller  may  be  decreed  to 
hold  the  premises  received  by  him  as  assignee  in  bankruptcy,  in  trust  for  the 
heirs  of  said  Benjamin  Harris,  and  be  required  to  convey  four-tenths  thereof 
to  said  John  P.  Harris,  Benjamin  P.  Harris,  Chauncey  W.  Harris,  and  Mary 
J.  Smith;  and  that  partition  may  be  had  so  as  to  set  off  to  said  last-named 
four  persons  their  shares  in  severally,  and  that  they  may  be  let  into  posses* 
$ion  thereof. 

At  the  April  term,  1871,  the  default  of  Doe  and  other  defendants  was  en- 
tered. The  defendants  in  real  interest  demurred  generally  to  the  bill.  The 
demurrers  were  sustained,  and  the  bill  dismissed  for  want  oi  equity,  and 
complainants  appeal. 

It  was  omitted  to  be  stated  in  the  proper  place  that  in  the  bill  filed  by  Cor- 
nell and  Fellows  it  was  alleged  that  on  the  thirteenth  of  August,  1888,  Har- 
ris and  wife  made  a  mortgage  of  one  undivideil  59  acres  of  said  section  to  one 
Gholson  Kercheval,  to  secure  the  payment  of  $2,000,  on  certain  terms  and 
conditions  specified  in  a  certain  bond  executed  at  the  same  time;  averring 
that,  when  Harris  executed  the  mortgage,  he  had  no  title  of  record,  or  inter- 
est in  the  land  described  in  it.  And  in  the  report  of  the  master  in  chan- 
cery, to  whom  the  case  was  referred,  it  is  found  that  Harris,  i\t  the  time  of 
the  execution  of  the  mortgage,  or  at  any  time  prior  to  the  commencement  of 
that  suit,  had  no  right,  title,  or  interest  in  the  premises,  so  far  as  appeared 
by  the  records  in  the  office  of  the  recorder  of  Cook  county;  and  the  court,  by 
its  decree,  declared  this  mortgage,  so  far  as  it  might  pftrport  to  be  a  lien  on 
the  premises,  ^as  null  and  void,  and  the  premises  released  therefrom.  The 
■record  of  this  cause  is  made  an  exhibit  in  appellants'  bill,  and  its  accuracy  not 
questioned. 

The  questions  raised  by  the  demurrer  are  interesting,  and  have  been  argued 
elaborately  and  with  great  ability,  but  it  seems  to  us  the  case  can  be  disposed 
of  without  considering  all  of  them. 

It  is  alleged  in  appellants'  bill  of  complaint  that  the^./a.  which  issued  on 
the  judgment  recovered  by  Gardner  against  Noble  in  the  municipal  court  of 
the  city  of  Chicago,  bearing  date  February  5, 1840,  and  on  which  the  land  in 
question  was  sold  to. Gardner,  was  issued  after  that  court  had  been  abolished 
by  law.  A  demurrer  in  chanceiy  is  always  to  the  merits,  and  in  bar  of  the  re- 
lief sought,  and  proceeds  upon  the  ground  that,  admitting  the  facts  to  be  true 
as  stated  in  the  bill,  still  the  complainant  is  not  entitled  to  the  relief  he  seeks. 
It  admits  all  the  facts  which  are  well  pleaded,  but  not  any  matters  of  law 
which  may  be  suggested  in  the  bill,  or  which  may  be  inferred  from  the  facts 
or  conclusions  upon  them  which  the  complainant  may  have  reached.  Stow 
V.  RuaaelU  36  111.  18. 

It  cannot  be  questioned,  the  fact  that  the  fl,  fa,  issued  after  the  abolish- 
ment of  the  court  is  well  stated,  and  the  demurrer  admits  the  fact.  The 
legal  consequence^  must  be,  the  writ  was  void,  in  virtue  of  which  no  valid 
sale  could  be  mad^.  The  sale  in  question  was  made  under  this  wrij;  to  Gard- 
ner on  the  ninth  of  March,  1840.  The  court  was  abolished  by  act  of  the  gen- 
eral assembly  approved  February  15,  1839. 

It  was  held  in  IfetokirkY.  Chaprotit  17  III.  344,  that  the  act  was  absolute 
and  unqualified,  abolished  the  jurisdiction  of  the  municipal  court,  and  trans- 
ferred the  whole  to  the  circuit  court,  from  which  thereafter  executions  could 


Digitized  by 


Google 


HI.]  HOWB  V;  BOUTfi  l»ARE  OOM^.  SSY 

Issue,  and  from  that  court  alone.  The  sale,  therefore,  under  the  execution 
80  issuing  from  the-mtinicipal  court,  was  a  nullity.  To  the  same  effect  is 
Lee  V.  NewMtk,  18  Dl.  550. 

It  is  ur^ed,  however,  by  appellees,  that  the  flKst  is  proved  by  the  Cornell 
and  Pellows  decree  that  thef  execution  issued  from  the  circuit  court.  It  is  so 
alleged  in  their  bill,  but  the  fact  is  not  so  found,  either  by  the  master  in  his 
report,  or  by  the  court  in  the  decree,  and  it  is  admitted  by  this  demurrer 
that  it,  in  fact,  issued  from  the  municipal  court;  it  being  so  alleged  in  appel- 
lants' bill  of  complaint.  It  is  argued,  however,  by  appellees,  if  the  fact  be 
so,  and  that  the  sale  to  Gardner  under  this  writ  was  absolutely  void,  and 
that  by  operation  of  law  the  legal  title  to  the  land  vested  in  Harris,  as  as- 
signee,  appellants*  case  would  not  be  aided,  so  long  as  this  Ck)rnell  and  Fel- 
lows decree  stands.  Counsel  must  mean  Miller,  as  he  was  the  assignee  of 
Harris;  he  (Harris)  not  claiming,  at  any  time,  as  assignee  of  any  one.  On 
this  proposition  lies  the  difficulty. 

Tlie  object  of  the  bill  of  complaint  of  appellants,  among  others,  is  to  im- 
peach this  decree  as  having  been  obtained  by  fraud  and  by  perjured  testimony. 
The  bill  on  which  the  decree  was  based,  was 'filed  by  the  complainants  therein 
as  holders,  by  regular  conveyance,  of  the  title  of  Gardner,  acquired  by  him 
under  this  sale,  and,  In  order  to  compel  the  execution  of  a  deed  by  the  sheriff 
on  Gardner's  certificate  of  sale;  and  to  induce  the  cpurt  to  decree  as  prayed, 
complainants  falsely  alleged  in  their  bill  that  the  execution  on  which  the 
sale  was  made  to  Gardner  issued  from  the  circuit  court.  No  defense  was 
made  to  the  bill.  Harris  himself  was  a  non-resident,  and  had  been  for  years, 
and  had  no  other  notice  of  the  proceeding  than  such  as  is  effected  by  publica- 
tion. Ail  the  defendants  were  defaulted,  and  a  reference  made  to  the  master 
to  take  proofs  of  the  matters  alleged  in  the  bill.  Among  the  proofs  taken  by 
the  master  was  the  testimony  of  one  Julius  Mulvey,  a  witness  produced  by 
complainants,  who  testified  he  had  carefully  examined  the  records  of  the  title 
to  the  land  in  controversy,  and,  so  far  as  record  thereof  can  be  found  In  the 
recorder's  office  of  Cook  county,  that  there  is  no  record  in  that  office  of  any 
conveyance  of  this  land  to  Benjamin  Harris,  or  any  right  or  interest  in  Har- 
ris in  the  premises.  This  testimony  was  taken. by  the  master  on  the  twelfth 
day  of  Jane,  1S55,  In  presence  of  complainants,  and  on  which  the  master  in 
chancery  reported  to  the  court  that  said  Benjamin  Harris  had  no  title  of 
record  to  the  said  parcel  of  land,  and  that  his  mortgage  to  Kercheval  should 
be  declared  null  and  void  as  to  the  parties  holding  the  title  of  reconl.  The 
court  decreed  in  all  things  in  substantial  conformity  with  the  master's  report; 
Uiere  being  no  person  present  to  except  to  it.  This  false  testimony,  added 
to  the  false  allegation  in  their  bill,  secured  the  decree  in  their  favor. 

We  say  the  t^timony  of  Mulvey  was  false,  for  the  fact  is  not  denied  that  a 
deed  of  conveyance  for  these  premises  from  Noble  to  Harris  Was  on  record 
in  the  recorder's  office  of  Cook  county  on  the  first  day  of  August  1837,  nearly 
20  years  before  he  testified,  and  was  on  record  at  the  time  he  testified.  But 
It  is  said  Harris  was  a  piirty  to  these  proceedings,  and  it  was  in  his  power  to 
prevent  the  decree  by  proper  proofs  on  his  part,  and  it  is  now  too  late  for  him 
or  his  heirs  to  contest  this  decree.  Here  is  the  important  point  in  the  case. 
The  rule  is  well  settled  that  a  party  to  a  decree  in  chancery,  or  to  a  judgment 
at  law,  is  concluded  by  the  decree  or  judgment.  Another  rule  is  that  all  par- 
ties whose  interests  may  be  affected,  and  those  only,  can  be  parties  to  judicial 
proceedings  at  law  or  in  chancery.  In  this  sense.'was  Harris  a  party  to  these 
proceedings?  We  are  inclined  to  the'  (pinion  he  was  not;  and,  if  not,  his 
heirt»  or  privies  are  not  affected  by  it. 

It  is  admitted  by  the  pleadings  that  in  1841,  while  the  bankrupt  act  of  that 
year  was  in  force,  some  14  years  before  the  Cornell  and  Fellbws  bill  was  filed, 
Harrid  had  been  adjudicated ia  bankrupt,  and  one  Cyrus  F.  Miller  appointed 
v.7N.E.no.4 — 22 
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his  assignee,  in  whom  all  Harris^  estate,  real  and  personal,  vested  by  opera* 
tion  of  that  law.  From  that  day  thenceforth  Harris  was  as  a  dead  man,  so  far 
as  property  rights  were  concerned ;  another  owner  appearing  in  the  person  of 
his  legal  representative,  his  assignee,  Miller.  Harris  being  dead  to  all  posses- 
sions, he  had  not  the  capacity  to  be  a  party  to  any  proceeding  touching  the 
same.  He  could  not  bring  an  action  for  any  interest  he  may  have  had  in 
property  prior  to  the  adjudication  and  the  appointment  of  an  assignee,  nor 
could  he  be  made  a  party  to  defend  such  property.  This  being  so,  Harris  was 
not,  in  legal  contemplation,  a  party  to  the  Cornell  and  Fellows  proceedings 
and  decree.  The  bankrupt  act»  propria  vigore,  divested  the  bankrupt  of  all 
his  property  rights,  and  vested  them  in  the  assignee*  who  thenceforth  held 
the  absolute  tiUe  to  it;  and  no  principle  is  better  settled  than  this:  that  a 
party  holding  the  legal  title  to  property  which  is  made  the  subject  of  judicial 
investigation  is  a  necessary  and  an  indispensable  party  to  such  proceedings. 
If  he  is  not,  no  decree  which  may  be  passed  affecting  such  property  can  bind 
him.  No  citations  of  authority  are  necessary  on  this  point.  It  is  so  self- 
evident  as  to  require  neither  argument  nor  authority  to  sustain  it. 

It  is  urged  by  appellees  that  Harris  could  have  taken  advantage  of  this  de- 
fect in  the  Cornell  proceedings,  at  the  proper  time,  by  plea  or  otherwise;  but, 
as  he  was  not  a  party  to  the  proceedings,  for  the  reasons  we  have  given  noth- 
ing can  be  urged  against  him  for  non-action  on  his  part. 

It  is  somewhat  singular,  and  worthy  of  note  and  comment,  that  the  party 
having  the  legal  title  to  this  land  was  a  resident  within  the  jurisdiction  of 
the  court  at  the  tim^the  bill  of  Cornell  and  Fellows  was  filed,  and  amenable 
to  the  process  of  the  court,  and  he  was  not  made  a  party,  while  Harris,  who 
had  no  interest,  and  was  non-resident,  was  made  a  party.  It  is  no  answer  to 
say  Miller's  rights,  as  assignee,  were  unknown  to  the  complainants,  for  the 
records  of  the  district  court  in  which  the  adjudication  in  bankruptcy  was  ha4i 
and  by  which  Miller's  rights  arose,  were  open,  public  records,  and  notice  to 
all  the  world. 

We  have  said  by  this  adjudication  the  title  of  Harris  to  this  land  became 
vested  in  Miller;  but  it  is  dehied  that  Harris  bad  title  at  any  time.  Here 
dates  are  of  importance.  Noble's  deed  to  Harris  bears  date  October  6, 1836. 
On  that  day  Harris  had  all  the  title  Noble  had,  and  hi9  title  is  not  disputed, 
for  appellees  claim  through  and  under  Noble.  How  was  Harris  deprived  of 
that  title?  It  is  answernl,  before  he  recorded  his  deed  from  Noble,  which  he 
did  not  do  until  August  1,  1837,  Gardner  obtained  a  judgment  against  Noble 
on  the  seventh  of  July  preceding.  This  judgment  would  be  a  lien  for  seven 
years,  had  Gardner  sued  out  an  execution  within  one  year  after  the  rendition 
of  the  judgment.  This  he  did  not  do,  and  did  not  sue  out  his  execution  until 
the  fifth  day  of  February,  1840,  nearly  three  years  thereafter."  In  the  inter- 
val, on  August  1,  1837,  Harris  placed  his  deed  on  record,  and  he  became 
vested  with  a  legal  recorded  title.  By  not  suing  out  the  execution  within 
the  year  Gardner  lost  his  lien,  and  Harris'  title  became  impregnable.  This 
principle  is  fully  established  in  Fitts  v.  Davis^  42  111.  391,  and  again  affirmed 
in  Eames  v.  Qerman^ia  Turn  Vereirif  74  111.  54,  (decided  at  September  term, 
1874.)  As  between  Harris  and  Gardner,  the  title  of  Harris  was  paramount. 
His  deed  was  on  record  August  1, 1837.  These  are  the  facts  as  they  appear  in 
the  record ;  yet,  in  1855,  when  Cornell  and  Fellows  exhibited  their  bill  of 
complaint,  they  alleged  therein  that  the  execution  on  Gardner's  judgment 
was  issued  from  the  circuit  court  of  Cook  county,  andt  after  reference  to  the 
master  to  take  proofs,  a  witness  was  produced  by  them,  who  testified  he  had 
examined  the  records  of  Cook  county,  and  no  deed  was  on  record  conveying 
any  interest  in  this  land  from  Noble  to  Harris,  when,  in  truth  and  in  fact*  it 
had  been  on  the  records  nearly  18  years,  and  was  then  on  record.  It  was  on 
this  allegation  and  this  false  testimony  the  court  passed  the  decree.    Can  there 
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be  any  doubt  the  court  was  imposed  upon?  Can  it  be  supposed  the  court 
would  have  passed  such  a  decree  had  it  known  the  writ  was  issued  out  of  the 
office  of  a  defunct  court?  and  would  it  have  held  Harris  had  no  title  if  it  had 
been  informed  his  deed  was  on  record,  and  had  been  nearly  18  years?  It  is  not 
possible.  It  seems  to  us  the  case  is  fully  within  the  principles  of  McConnel 
V.  Gibson,  12  111.  128. 

There  is  another  fact  of  which  the  court  was  not  advised  in  the  Ck)rnell 
and  Fellows  proceedings,  and  it  was  important;  that  is,  that  Harris  had  been 
adjudicated  a  bankrupt,  and  his  estate,  of  which  this  tract  of  land  was  part, 
had  vested  in  an  assignee,  and  that  assignee  not  a  party  to  the  proceedings. 
This  bill  seeks  to  impeach  the  Cornell  and  Fellows  decree  for  fraud,  and  the 
facts  constituting  the  fraud  being  admitted  by  the  defendants,  and  well  stated 
in  the  bill,  the  court  should  not  have  dismissed  the  bill,  but  retained  it  for 
an  answer.  It  may  be,  all  these  charges  can  be  satisfactorily  explained;  but, 
as  the  case  now  stands,  they  are  admitted  to  be  true,  and,  being  true,  appel- 
lants are  Entitled  to  a  decree. 

But  is  said,  in  argument,  they  have  been  guilty  of  laches:  they  have  de- 
layed too  long  now  to  gain  the  favorable  ear  of  a  court  of  equity.  That 
question  is  usually  presented  by  answer,  and  will  not  be  discussed  now.  It 
may  be  remarked,  however,  that  Cornell  and  Fellows  did  not  take  any  steps 
to  perfect  their  title  until  nearly  or  quite  13  years  had  elapsed  after  Gai-dner^s 
purchase  at  sheriff's  sale,  and  there  is  no  allegation  or  proof  on  either  side 
that  actual  possession  has  been  taken  of  the  premises,  or  any  expenditure  of 
money  thereon  in  improvements  or  otherwise.  There  are  no  such  facts  al- 
leged in  the  Cornell  and  Fellows  bill. 

We  will  barely  remark,  on  the  other  point,  that  Miller  is  now,  the  debts  of 
the  bankrupt  being  outlawed,  a  naked  trustee  for  appellants;  that  this  prin- 
ciple seems  to  have  been  settled  by  this  court  at  the  September  term,  1871, 
in  the  case  of  Hardin  v.  Osborne,  60  111.  93,  where  it  was  held,  the  purposes 
of  the  trust  having  been  accomplished,  the  owner  of  the  trust  became,  by 
operation  of  law,  reinvested  with  the  legal  title,  and  could  sue  in  ejectment. 

We  have  not  designed  to  go  fully  into  the  merits  of  all  the  questions  raised 
in  argument,  but  only  so  far  as  to  determine  the  bill  is  a  proper  one  for  an  an* 
swer. 

The  decree  will  be  reversed,  and  the  cause  remanded  for  such  further  pro- 
ceedings as  may  be  consistent  with  this  opinion. 

John  Woodbridge,  for  appellants. 

Charles  H.  Lawrence,  pro  se. 

Sleeper  &  Whitonj  for  appellees. 

Dent,  Black  &  Oratty  Bros. ,  for  appellee  James  Stinson. 

MdvOle  W,  Fuller,  for  South  Park  Com'rs. 

Bi^>ee,  Ahrem  &  Decker,  for  appellee  Charles  W.  Slivens. 

Joseph  N.  Barker  and  Lynden  Evans,  for  appellants  in  reply. 

Scott,  J.  The  appeals  taken  by  the  several  parties  are  aU  upoil  the 
sasne  record,  and  have  been  submitted  together  to  be  considered  as  one 
case.  The  original  bill  was  filed  February  11,  1871,  by  a  part  of  the 
heirs  of  Benjamin  Harris,  who  died  intestate  in  Iowa  in  1863,  and 
who,  it  is  alleged,  was  the  owner  of  the  land  in  controversy.  To  that 
bill  the  South  Park  commissioners,  James  Stinson,  and  othei^  were  made 
defendants.  Some  of  the  defendants  to  the  original  bill  were  defaulted, 
and  otheia  demun^i  but  before  the  cause  came  to  a  hearing  the. files 
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were  destroyed  by  fire,  October  9,  1871.  Subsequently  the  files  were 
restored  by  leave  of  court.  The  original  bill  was  framed  with  a  view  to 
impeach  a  decree  obtained  by  Cornell  and  Fellows,  confirming  in  a  re- 
ipote  grantee  of  theirs  what  is  called  the  Gardner  title  to  the'premises,  on 
account  of  the  fraud  of  complainants  in  obtaining  it.  The  other  heirs 
of  Benjamin  Harris  do  not  seem  to  have  been  made  parties  to  the  origi- 
nal bill,  nor  did  the  bill,  as  originally  framed,  ask  for  a  partition  of  the 
estate.  But  an  amendment  filed  October  9,  1872,  among  other  things, 
made  the  other  heirs  defendants,  and  asked  that  the  shares  of  the  prop- 
erty to  which  complainants  might  be  entitled  should  be  set  apart  to 
them.  It  doe^  not  appear  that  the  other  heirs  were  brought  into  court 
at  that  time  by  summons,  publication,  or  otherwise.  The  South  Park 
commissioners,  James  Stinson,  Charles  H.  Lawrence,  and  perhaps  other 
defendants,  filed  separate  demurrers  to  the  original  bill  as  amended, 
which  was  sustained  by  the  court,  and  the  bill  dismissed  for  want  of 
equity.  The  decision  of  the  circuit  court  sustaining  the  demurrers  to 
the  original  bill  was  afterwards  reversed  in  this  court,  and  the  case  is  re- 
ported as  Harris  v.  (hmelly  80  111.  64.  The  opinion  then  delivered 
contains  a  very  full  statement  of  the  contents  of  the  original  bill,  and 
reference  is  made  to  the  opinion  for  a  history  of  the  case,  which  is  so  full 
as  to  make  it  unnecessary  to  further  state  the  facts. 

On  the  remittitur  from  this  court  being  filed,  the  defendants  claiming 
the  property  adversely  to  complainants  answered  to  the  bill,  and  aU  of 
them  except  Lawrence  claimed  to  hold  their  respective  interests  in  the 
premises  under  a  sheriff  *s  sale  made  on  an  execution  issued  on  a  judg- 
ment in  fevor  of  Jefferson  Gardner  against  Mark  Noble,  Jr. ,  as  the  same 
was  afterwards  confirmed  on  a  bill  filed  by  Cornell  and  Fellows  against 
Mark  Noble,  Jr.,  Benjamin  Harris,  and  others,  which  title  they  all^e 
came  to  them,  or  some  of  them,  by  a  regular  chain  of  conveyances  from 
Gardner,  who  was  the  purchaser  of  the  property  at  the  sheriff's  sale. 

As  the  answers  are  not  under  oath,  they  are  not  important,  except  in 
so  far  as  they  set  up  statutes  of  limitations,  and  the  laches  of  the  parties 
claiming  title  adversely  to  them,  as  a  bar  to  any  relief.  Lawrence,  one 
of  the  defendants,  who  claims  the  whole  property  as  a  grantee  of  the  as- 
signee in  bankruptcy  of  Benjamin  Harris,  and  perhaps  as  grantee  of  a 
prior  assignee  under  a  voluntary  assignment  made  for  the  benefit  of  cred- 
itors, in  or  against  all  the  other  parties,  after  filing  his  answer  to  the  orig- 
inal bill,  filed  a  cross-bill,  in  which,  in  substance,  he  asked  to  have  his 
title  established,  and  that  of  his  adversaries  canceled.  It  was  not  until 
October,  1883,  that  the  other  heirs  of  Benjamin  Harris  were  brought  into 
court  by  publication,  although  they  bad  been  named  defendants  by  an 
amendment  to  the  original  bill  made  in  1872.  About  the  same  time, 
Edward  Howe,  one  of  the  parties  assigning  error  on  this  record,  was  mad& 
defendant  to  the  bill  as  a  grantee  of  some,  of  the  allied:  heirs  of  Benja- 
min Harris,  deceased.  Later  on,  perhaps  in  March,  1888,  May  A.  Fra^ 
rier,  W.  C.  Clark,  Mary  C.  Clark,  and  Lora  A.  McCrary,  all  of  whom  as- 
sign errors  on  this  record,  were  substituted  as  defendants  in  the  plaoa  of  . 
Joseph  James  Harris,  one  of  the  alleged  heira  of  Benjitmin  Harris,  ae  the. 
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grantee  of  his  interest  in  the  property.  All  of  the  parties  lately  made 
defendants  answered  the  original  bill  of  complainants,  and  also  the  cross- 
bill of  Lawrence. 

The  amendment  made  to  the  original  bill  in  September,  1883,  stated 
the  alleged  interest  of  complainants,  and  such  of  defendants  as  were 
grantees  of  the  other  heirs  of  Benjamin  Harris,  deceased,  and  for  the 
first  time  asked  for  a  partition  of  the  lands  among  all  of  the  heirs,  or 
their  grantees.  The  last  amendment  made  to  the  original  bill,  and  also 
to  the  cross-bill  of  Lawrence,  allege  some  infirmities  in  the  judgment  of 
Oardner  v.  Noble  not  stated  in  the  original  bill,  and  which  for  that  I'ea- 
son  do  not  appear  in  the  first  opinion  of  this  court,  where  the  history 
of  the  case  is  given. 

It  is  alleged'tlte  municipal  court  in  which  the  judgment  was  rendered 
had  no  jurisdiction  of  the  person  of  defendant  in  that  case,  on  account 
of  the  insufficient  service  of  the  summons,  and  therefore  the  judgment 
was  absolutely  void.  Other  grounds  for  relief  were  stated;  but  it  will 
not  be  necessary  to  state  them  in  the  view  that  is  to  be  taken  of  the  case. 

Without  making  any  detailed  statement  of  the  titles  claimed  by  the 
respective  parties,  it  will  be  seen  they  all  claim  the  title  that  was  in 
Mark  Noble,  Jr.,  prior  to  July,  1837.  It  is  conceded  the  title  that  was 
vested  in  Jonathan  Smith  by  patent  from  the  government  passed  to  Mark 
Noble,  Jr.,  by  a  regular  chain  of  conveyances.  There  was  a  misdescrip- 
tion of  the  property  to  be  conveyed  in  some  of  the  deeds  made,  but  that 
is  not  a  matter  important  to  be  considered  now.  On  the  sixth  of  Octo- 
ber, 1836,  Mark  Noble,  Jr.,  and  wife,  conveyed  the  land  to  Benjamin 
Harris.  It  is  under  that  deed  that  complainants  and  their  grantees 
claim  title  to  the  property.  But  Harris  did  not  record  his  deed  until 
August  1,  1837.  In  the  mean  time,  on  the  seventh  day  of  July,  1837, 
Jefferson  Ghirdner  recovered  a  judgment  in  the  municipal  court  of  Chicago 
against  Mark  Noble,  Jr.,  for  $251.56,  and  costs  of  suit.  One  or  more 
executions  on  that  judgment  were  issued  out  of  that  court  directed  to 
the  high  constable  of  Chicago,  and  perhaps  something  was  made  on  one 
of  them.  The  first  execution  was  isslied  within  less  than  one  year  after 
the  judgment  was  rendered.  That  court  seems  to  have  had  concurrent 
jurisdiction  wifli  the  circuit  court  of  Cook  county  in  all  matters  arising 
in  that  county.  The  act  of  the  legislature  that  abolished  the  municipsd 
court  provided  that  thereafter  aU  executions  to  be  issued  on  judgments 
r^naining  of  recc^rd  in  that  court  should  be  issued  by  the  clerk  of  the 
circuit  court  of  the  county  of  Cook.  Afterwards,  on  the  fifth  of  Janu- 
ary, 1840,  an  execution  was  issued  by  the  clerk  of  the  circuit  court  on 
the  judgment  in  Oardner  v«  NoUcy  directed  to  the  sheriff  of  Cook  to  be 
executed.  There  is  no  dispute  as  to  the  fact  this  execution  was  attested 
in  the  name  of  the  clerk  of  the  circuit  court;  but  whether  it  had  attached 
the  seal  of  the  circuit  court,  or  the  seal  of  the  municipcd  court,  is  a  mat- 
ter of  contention.  It  was  on  this  execution  the  property  was  sold,  and 
was  bought  by  Gardner,  the  plaintiff  in  execution.  Afterwards  Gardner 
conveyed,  by  his  deed,  his  interest  in  the  property,  so  that  his  equitable 
title  which  he  acquired  under  the  sheriff's  fiole-  to  him,  passed  to  Pau^ 
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Ciomell  and  Elisha  C.  Fellows.  At  the  time  Cornell  and  Fellows  ob- 
tained their  title  to  the  property  no  deed  had  been  made  by  the  sheriff 
to  Gardner. 

Afterwards,  in  1854,  Cornell  and  Fellows  filed  their  bill  to  have 
Gardner's  title  obtained  at  the  sheriff's  sale  confirmed,  and  to  require 
the  sheriff  to  make  a  deed  to  Gardner  for  the  land  sold  to  him.  Benja- 
min Harris  was  made  a  defendant  to  that  bill  with  Mark  Noble,  Jr., 
and  others.  A  decree  passed  in  favor  of  complainants,  in  substance  con- 
firming the  validity  of  Gardner's  purchase,  and  directing  the  sheriff  to 
execute  to  him  a  deed  for  the  property,  which  he  did,  as  directed  by  the 
decree  of  the  court.  It  is  under  the  Gardner  title  that  the  South  Park 
commissioners  and  Stinson  deraign  their  respective  titles,  which  they  in- 
sist are  the  paramount  titles,  and  should  prevail.  Whether  the  South 
Park  commissioners  have  acquired  the  title  to  the  entire  tract  of  land  in 
controversy,  or  whether  Stinson  or  others  own  a  part  of  it,  is  not  made 
a  question  in  this  case,  and  as  to  which,  of  course,  no  opinion  is  ex- 


Going  back  in  the  history  of  the  case,  it  is  seen  that  in  1843  Benja- 
min Harris,  on  his  own  petition,  was  adjudged  a  bankrupt  in  the  United 
States  circuit  court  for  the  Southern  district  of  Illinois,  and  Cyrus  F. 
Miller  was  appointed  assignee,  who,  after  being  duly  qualified,  entered 
upon  the  discharge  of  the  duties  of  tiie  trust.  In  1844,  the  assignee,  by 
general  description,  conveyed  the  interests  in  the  assets  of  the  bankrupt 
that  had  come  to  him  to  Anson  S.  Miller.  That  sale  was  approved  May 
15,  1847.  On  the  fifth  of  April,  1847,  Anson  S.  Miller,  by  the  same  in- 
definite description,  conveyed  all  he  had  acquired  under  the  assignee's 
deed  to  Benjamin  Harris  and  Daniel  King.  That  title,  whatever  it  was, 
has  since  come  to  Lawrence,  complainant  in  the  cross-bill,  by  deed  from 
Morris  Neustadt  dated  July  10,  1871.  Back  of  all  this  it  seems  that  in 
1839  Benjamin  Harris  made  a  voluntary  assignment  of  all  his  property 
for  the  benefit  of  his  creditors  to  Jacob  Early.  What  the  assignee  under 
that  ass^nment  may  have  done,  if  anything,  does  not  appear. 

In  1871,  Jacob  Early  conveyed  whatever  interest  he  had  in  the  land 
in  controversy  to  Morris  Neustadt  by  deed  dated  May  13,  1871,  and  on 
the  nineteenth  day  of  that  month  Neustadt  conveyed  the  same  interest 
to  the  complainant  in  the  cross-bill.  It  is  the  titie  derived  from  one  or 
both  of  these  sources  that  Lawrence  insists  is  the  better  titie,  and  the  one 
that  should  be  sustained.  The  cause  was  submitted  for  decision  at  the 
June  term,  1885,  of  the  circuit  court  on  the  pleadings  of  the  parties,  and 
the  evidence  introduced  to  sustain  their  respective  tities,  and  a  decree 
was  entered  shortiy  thereafter,  dismissing  both  the  original  bill  and  the 
CTOSs-biU  for  want  of  equity.  The  only  one  of  the  complainants  in  the 
original  bill  that  appealed  from  the  decision  of  the  circuit  court  dismiss- 
ing their  bill  was  Justus  B.  Smith.  Since,  then,  at  the  September  term, 
1885,  on  bis  own  motion,  his  appeal  was  dismissed  by  this  court.  At 
the  same  term  of  court  one  of  defendants  entered  a  motion  to  dismiss 
the  .appeal  taken  by  defendant  Edward  Howe  from  the  decision  of  the 
circuit  court  to  this. court,  and  also,  to  dismiss  the  appeal  taken  by  the- 
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other  defendants,  Mary  A.  Frazier,  William  C.  Clark,  Mary  C.  dark, 
and  Lora  A.  McCrary.  That  motion  was  reserved  for  considera^on  until 
the  final  decision  should  be  rendered,  and  the  cause  was  then,  by  consent 
of  parties,  ti-ansferred  from  the  Northern  grand  division  to  the  Central 
grand  division,  where  the  cause  was  taken  for  decision. 

The  motion  to  dismiss  the  appeals  mentioned  has  now  been  consid- 
ered, and  the  conclusion  reached  is  it  sBould  be  allowed.  As  before 
stated,  Eldward  Howe  claims  title  to  an  undivided  interest  in  the  prop- 
erty in  controversy  under  conveyances  from  some  of  the  heirs  of  Ben- 
jamin Harris.  He  neither  claims  nor  insists  upon  any  other  title.  It 
appears  he  was  not  made  a  defendant  until  1883,  and  filed  no  answer 
until  the  twenty-fourth  day  of  March,  1885.  In  his  answer  then  filed 
he  admits  most  of  the  allegations  of  complainants'  original  and  amended 
bills,  and  insists  upon  the  same  infirmities  in  the  judgment  of  Gardner 
V.  Nobky  and  in  the  execution  issued  thereon,  and  asks  for  a  partition  of 
the  estate.     At  the  same  time  he  also  answered  the  cross-bill  of  Lawrence. 

The  other  defendants,  Mary  A.  Frazier,  W.  C.  Clark,  Mary  C.  Clark, 
and  Lora  A.  McCrary,  whose  appeal  is  embraced  in  the  motion  to  dis- 
miss, were  substituted  as  defendants  instead  of  Joseph  James  Harris  on 
March  31,  1885,  and  filed  their  answer  to  the  original  and  cross  bill. 
Neither  of  these  parties  filed  any  cross-bill.  It  is  further  to  be  observed 
that  the  original  bill  was  firamed  with  no  other  view  than  to  impeach  for 
fraud  the  decree  obtained  by  Cornell  and  Fellows  oonfirming  the  Gard- 
ner title  in  him  for  the  benefit  of  the  holders  of  his  title.  Afterwards 
the  bill  was  amended  so  as  to  ask  a  partition  of  the  estate  between  the 
heirs  of  Harris  and  their  grantees.  It  is  obvious  the  principal  object  of 
the  original  bill,  even  as  amended,  was  to  have  the  Cornell  and  Fellows 
decree  set  aside  and  declared  to  have  no  effect.  .  So  long  as  that  decree 
stood,  it  was  an  effectual  bar  to  any  partition  of  the  estate,  either  be- 
tween the  heirs  or  their  grantees.  It  was  around  this  central  fact  the 
whole  controversy  hinged.  If  that  decree  could  be  set  aside,  it  would 
foUow,  as  a  matter  of  course,  if  application  was  made  in  apt  time  for 
that  purpose,  that  partition  would  be  made  among  the  parties  owning 
it.  It  was  not  a  question  whether  partition  should  be  made.  It  was 
from  the  beginning,  and  is  now,  the  principal  question,  whose  title  is 
superior  and  must  prevail?  There  is  not  now,  and  never  was,  any  con- 
troversy between  the  heirs,  or  their  grantees,  concerning  the  question  of 
partition  in  case  they  should  be  successfiil  in  removing  the  adverse  title. 
The  contention,  from  the  outset  to  the  present  time,  has  been  between 
the  parties  claiming  the  Harris  title,  and  those  claiming  the  Gardner 
title.  Both  the  complainants  and  defendants  claiming  the  Harris  title 
were  assailing  the  Gardner  titJe  held  by  defendants.  It  is  seen  the  com- 
plainants have  all  ceased  to  make  any  further  contest  as  to  the  validity 
of  the  Gardner  title,  that  has  stood  iii  the  way  as  an  insurmountable  ob- 
jection to  any  .partition  of  the  estate,  unless  it  is  Chauncey  W.  Harris; 
*and,  as  to  the  errors  assigned  by  him^  they  will  be  noticed  further  on. 

It  is  sought  to  continue  the  contest  between  the  grantees  of  the  Harris 
heirs  and  the  South  Park  commissioners  and  other  defendants  holding 
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the  adverse  title  deraigned  tlurough  Gardner,  by  assigning  errors  on  the 
original  bill  against  them.  This  cannot  be  done.  Neither  of  these  de- 
fendants whose  appeal  is  embraced  in  the  motion  to  dismiss  iever  filed  any 
cross-bill  for  relief  in  their  favor,  as  against  the  parties  claiming  the  ad- 
verse title.  It  seems  the  only  parties  now  insisting  upon  the  Harris  title 
are  these  defendants  assigning  error  on  the  original  bill  against  them- 
selves. The  only  party  that  Appeared  to  have  any  further  interest  in  the 
property  was  Justus  B.  Smith,  who  has  since  dismissed  his  own  appeal, 
and  who,  with  the  other  complainants,  now  acquiesce  in  the  decision  of  the 
circuit  court  in  dismissing  the  original  bill.  There  is  really  nothing  left 
for  these  defendants  to  appeal  from  since  the  original  bill  has  been  dis- 
missed. There  is  absolutely  no  bill  pending  against  the  defendants  hold- 
ing the  adverse  title  derived  from  or  through  Gardner.  These  defend- 
ants appealing  have  no  cross-bill  upon  which  they  can  obtain  any  relief 
whatever  against  the  effect  of  the  Cornell  and  Fellows  decree,  and  while 
that  stands  all  relief  as  to  them  is  forever  barred.  So  far  as  they  are 
concerned,  there  is  no  bill  pending  in  their  favor  upon  which  any  relief 
could  be  obtained  against  the  other  defendants. 

If  the  original  bill  asked  no  further  or  other  relief  than  to  set  aside 
and  impeach  the  decree  confirming  the  title  to  the  property  in  'Gardner 
under  his  purchase  at  the  sheriff's  sale,  it  would  hardly  be  insisted  these 
defendants  could,  appeal  from  a  decision  dismissing  the  original  bill. 
But  it  is  said  that  as  the  original  bill  as  amended  asked  for  partition, 
that  rendered  it  unnecessary  for  these  defendants  to  file  any  cross-bill. 
Undoubtedly,  the  rule  is  as  counsel  state  it,  that  on  a  bill  for  partition, 
where  the  defendants  claim  the  same  relief  for  themselves  as  is  sought  by 
the  original  bill,- no  cross-biU  is  necessary.  Whatever  relief  the  defend- 
ants may  be  entitled  to  against  the  complaiTiants  in  a  bill  for  partition 
may  be  obtained  by  them  on  answer.  In  such  case  a  cross-bill  would 
be  improper,  for  the  rule  is,  when  defendants  ask  only  the  same  relief  as 
complainants  do,  a  cross-biU  asking  no  other  relief  would  be  dismissed 
on  motion.     But  that  is  not  this  case. 

Here  these  defendants  appealing  neither  desired  nor  asked  any  relief 
as  against  the  original  complainants,  and,  of  course,  as  to  them,  no  cross- 
bill was  necessary.  What  they  now  seek  is  affirmative  relief  against 
their  co-d^endants  holding  an  adverse  and  independent  title.  That  they 
have  not  asked  for  by  any  cross-bill,  and  without  such  a  bill  no  relief 
could,  in  any  event,  be  granted  to  them.  The  case  now  stands  in  this 
way:  The  original  bill  that  asked  to  have  the  adverse  title  of  defend- 
ants set  aside  has  been  dismissed  out  of  court,  and  all  of  complainants 
having  any  interest  in  the  subject  of  that  bill  have  acquiesced  in  that  de- 
cision. These  defendants  have  no  cross^bill  asking  any  relief  agaiuEft 
their  ccniefendaTUa  as  to  the  adverse  title  held  by  them.  There  is  there- 
fore nothing  from  which  these  defendants  could  appeal.  Clearly,  they 
cannot  hold  the  original  bill  against  themselves,  and  assign  errors  on  it 
against  their  co-defendants.  That  only  could  be  done  by  cross^bill.  It 
could  be  done  in  no  other  way.  The  appeal  of  these  defendants  must 
be  dismissed. 
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Chauneey  M.  Harris  was  one  of  the  complainants  in  the  original  bill. 
An  amendment  to  the  original  bill,  made  in  September,  1883,  shows  he 
has  since  conveyed  all  his  interest  in  the  lands  involved,  and  that  inter- 
est, whatever  it  was,  has  passed  to  and  is  now  held  by  defendant  Ed- 
ward Howe.  He  did  not  join  with  his  co-complainant  Justus  B.  Smith 
in  taking  an  appeal  from  the  decision  of  the  circuit  court,  nor  did  he 
ask  for  or  take  any  separate  appeal  on  his  own  behalf.  Yet  he  has  as- 
signed errors  on  the  record  brought  to  this  court  by  other  parties  appeal- 
ing. That  he  cannot  do  without  leave  of  the  court;  and,  if  leave  should 
be  granted,  it  would  perhaps  be  upon  terms  that  might  be  imposed. 

The  errors  assigned  by  him  are  called  cross-errors.  That  is  not  accu- 
rate. They  are  in  no  sense  cross-errors,  as  that  term  is  used  in  the  stat- 
ute. They  are,  in  substance,  the  same  as  the  errors  assigned  by  the  de- 
fendants appealing,  and,  as  printed  in  the  abstract,  they  are  identical 
with  the  other  errors  assigned  by  them.  Being  upon  the  same  record, 
and  not  cross-errors,  the  errors  assigned  by  him  since  the  appeals  of  the 
other  parties  with  whom  he  seeks  to  join  in  assigning  errors  have 
been  dismissed;  those  assigned  by  him  must  be  regarded  as  also  dis- 
missed, with  the  appeals  in  which  they  are  assigned.  Both  fall  to- 
gether. Had  he  been  injuriously  affected  by  the  decree  of  the  court  dis- 
missing the  cross-bill  of  X<awrence,  there  is  no  reason  why  he  could  not 
have  assigned  cross-errors  on  the  record  in  his  appeal.  He  was  a  de- 
fendant to  the  cross-bill,  but  the  decision  dismissing  it  was  wholly  and 
entirely  in  his  favor.  There  could  be  no  complaint  on  his  part  as  to 
that  decision,  and  he  has  not  and  could  not  assign  oross-errors  on  the 
decree  in  his  favor  dismissing  the  cross-bill. 

The  court,  on  the  final  hearing  of  the  cause,  dismissed  the  cross-bill 
of  Charles  H.  Lawrence,  and  from  that  decision  he  asked  for  and  was 
allowed  an  appeal,  which  he  afterwards  perfected.  The  questions  made 
on  that  app^  remain  to  be  considered.  It  will  be  done  briefly.  One 
source  of  title  which  he  insists  upon  is  under  a  deed  fiom  Cyrus  F. 
Miller,  assignee  in  bankruptcy  of  Benjamin  Harris.  It  will  be  recol- 
lected that  Harris  was  adjudged  a  bankrupt  on  his  own  petition  in  1843. 
Whatever  title  he  may  have  had  in  the  property  in  controversy  at  that 
time  vested  in  his  assignee  in  bankruptcy.  Prior  to  his  bankruptcy  the 
land  had  been  sold  on  an  execution  issued  on  the  judgment  of  Gardner 
V.  Noble  as  the  property  of  the  judgment  debtor,  and  had  been  bought 
at  the  sheriff's  sale  by  the  plaintiff  in  execution.  Later  on,  in  1856, 
on  a  bill  filed  by  Cornell  and  Fellows,  and  to  which  the  bankrupt  was 
made  a  defendant,  with  others,  a  decree  passed  confirming  the  validity 
of  the  sale  of  the  property  to  Gardner,  and  requiring  the  sheriff  to  make 
him  a  deed.  The  making  of  the  deed  by  the  sheriff,  as  was  done,  would 
relate  back  to  and  confirm  the  title  in  him  as  of  the  date  of  his  purchase 
if  the  decree  was  valid  and  binding  on  the  parties  in  interest. 

There  was,  then,  at  the  date  Harris  was  adjudged  a  bankrupt,  and  the 
title  to  his  property  vested  in  his  assignee,  an  apparent  title,  or  at  least 
an  interest,  in  the  grantees  of  Gardner  adverse  to  the  title  of  the  bank- 
rupt.    Possession  was  taken  under  Gardner's  title,  whatever  it  was,  and, 
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unless  it  was  in  some  way  assailed  by  the  assignee  in  apt  time,  it  is  ob* 
vious  it  would  mature  into  paramount  title  that  would  prevail  against 
any  title  that  was  in  the  assignee.  That  was  not  done  either  by  ^e  as- 
signee or  his  grantee.     Section  5057,  Rev.  St.  U.  S.,  provides: 

"No  suit,  either  at  law  or  in  equity,  shall  be  maintainable  in  any  cause  be- 
tween an  assignee  in  bankruptcy  and  a  person  claiming  an  adverse  interest 
touching  any  property,  or  right  of  property,  transferable  to  or  vested  in  such 
assignee,  unless  brought  within  two  years  from  the  time  when  the  cause  of 
action  accrued  for  or  against  such  assignee." 

In  this  case  there  was  certainly  an  interest  in  the  grantees  of  Gardner 
in  the  land  adverse  to  the  title  of  the  bankrupt,  and  unless  the  assignee 
undertook  to  recover  that  interest  within  two  years  from  the  time  the 
right  accrued  to  him,  which  was  at  the  date  of  his  appointment,  in 
January,  1843,  his  right  to  do  so  would  be  forever  barred.  Whatever 
title  came  to  him  from  the  bankrupt  remained  in  him  until  1847,  when 
he  conveyed  to  Ansoix  S.  Miller.  As  the  right  of  the  assignee  to  main- 
tain an  action  at  law  or  a  suit  in  equity  to  recover  the  interest  claimed 
by  other  parties  adversely  to  the  rights  of  the  bankrupt's  estate  was  then 
barred  by  the  statute,  no  grantee  of  the  assignee  could  maintain  a  suit 
to  recover  such  adverse  interest  in  the  property. 

But  there  is  another  reason  for  affirming  the  decision  of  the  circuit 
court  dismissing  the  cross-bill,  that  is  unanswerable.  It  is  the  laches 
of  the  parties  holding  the  title  the  complainant  in  the  cross-bill  now  seeks 
to  maintain.  The  alleged  assignment  of  Harris  to  Jacob  Early  was  made 
in  1839.  The  deed  from  Cyrus  F.  Miller  to  Anson  S.  Miller  was  made 
as  far  back  as  1847.  There  is  no  pretense  that  any  one  ever  attempted 
to  assert  any  title  to  the  lands  in  controversy  derived  from  either  as- 
signee until  1871,  when  the  complainant  in  the  cross-bill  commenced  his 
action  in  ejectment  to  recover  the  property.  Since  the  alleged  title  vested 
in  Early  more  than  32  years  had  then  elapsed,  and  since  the  supposed 
title  vested  in  Miller  under  the  bankrupt  act  nearly  24  years  had  elapsed, 
and  no  one  had  made  any  previous  effort  to  recover  the  property.  In 
the  mean  time  the  property  had  been  bought  and  sold  many  times  in 
the  confident  belief  the  purchasers  were  obtaining  a  perfect  title;  some 
of  them,  at  least,  paying  the  full  value  of  the  property.  The  doctrine 
of  laches,  as  understood  by  the  court,  .has  been  often  declared  by  its 
previous  decisions.  Dempster  v.  Feet,  69  111.  613;  C5a  v.  Montgomery j 
36  111.  398;  WincheU  v.  Edwards,  67  lU.  46;  Bush  v.  Shmmn,  80  111. 
160.  The  principle  that  lies  at  the  foundation  of  all  the  cases  in  this 
court  on  this  subject  is,  the  party  who  challenges  the  title  of  his  adver- 
sary to  real  property  must  be  diligent  in  discovering  that  which  will 
avoid  the  title  or  render  it  invalid,  and  diligent  in  his  application  for  re- 
lief. Unreasonable  delay,  not  explained  by  equitable  circumstances,  has 
always  been  declared  evidence  of  acquiescence,  and  will  bar  relief. 

Surely  the  grantors  of  complainants  in  the  cross-bill  have  not  been 
diligent  in  their  application  for  relief  in  this  case.  More  than  a  quarter 
of  a  century  was  suffered  to  pass  before  any  one  attempted  to  assert  auy 
title  acquired  either  from  the  assignee  in  baaikruptcy,  or  the  assignee  un- 
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der  fhe  voluntary  assignment  made  by  Harris  fir  the  benefit  of  his  cred- 
itors. Since  then  the  land  has  increased  in  value  manifold  times,  and 
other  rights  have  attached,  founded  in  good  faith  and  for  valuable  con- 
siderations, and  now,  at  this  late  day,  the  complainant  in  the  cross-bill 
seeks  to  have  the  title  established  in  him.  This  would  be  inequitable, 
and  especially  after  the  lapse  of  so  great  a  period,  even  if  it  should  be 
conceded  the  former  grantees  may  have  had  equitable  rights  in  the  prem- 
ises had  they  asserted  them  in  apt  time.  Not  a  single  iact  is  proven 
that  stood  in  the  way  of  an  earlier  application  by  them  for  relief,  had 
they  believed  they  were  entitled  to  any.  There  is  evidence,  however, 
that  tends  to  show  the  former  grantees  of  the  assignees  of  Harris  had  aban- 
doned all  claim  to  the  property  long  years  ago,  and,  to  induce  the  belief, 
the  present  claim  is  put  forth  on  the  doctrine  of  chances  that  a  specula- 
tion might  possibly  be  realized.  It  seems  difficult  to  understand  how 
the  claim  of  ownership  to  this  property,  now  become  very  valuable,  from 
either  source  insisted  upon,  can  be  put  forth  in  good  faith.  The  propo- 
sition that  the  complainant  in  the  cross-bill  can  assert  any  title  to  the 
property  that  his  grantees  could  not,  needs  no  argument  in  its  support. 
Their  laches  will  constitute  as  effectual  a  bar  to  him  as  it  would  be  to 
them  had  this  suit  been  brought  in  their  names,  or  by  them.  The  de- 
cree dismissing  the  cross-bill  was  clearly  warranted  both  by  the  law  and 
the  evidence,  and  should  not  be  disturbed. 

The  appeal  taken  by  Edward  Howe,  and  that  taken  by  Mary  A.  Fra- 
rier,  William  C.  Clark,  Mary  C.  Qark,  and  Lora  A.  McCrary,  wiU  be. 
dismissed,  and  the  decree  dismissing  cross-bill  will  be  affirmed. 


017  m.  109) 

Trowbridge  v.  Gross. 

(Supreme  Court  of  lUvnoU,    May  14, 1886.) 

1  HOMBSTBAD— Partner  cannot  have,  in  Partnbrshif  Realty. 

A  partner  cannot  have  a  homestead  in  the  real  estate  of  the  firm,  as  against 
a  copartnership  debt,  and  without  the  consent  of  the  copartner.  The  statute 
on  homestead  exemptions  (1  Starr  &  C.  St.  e,  ^%,%let  eeq,)  was  not  intended 
to  apply  to  partnership  realty. 

8.  Partnership— Property— Interest  of  Partner. 

Partnership  property,  whether  real  or  personal,  is  a  fund  or  estate  held  for 
the  purposes  of  the  partnership  as  a  separate  and  distinct  entity.  The  inter- 
est of  a  partner  therein  is  only  a  claim  against  the  floating  balance  or  surplus 
which  may  remain  after  the  payment  of  the  firm  debts. 

Appeal  from  De  Witt. 

Fuller  J  Monaon  <k  IngJiam,  for  appellant. 

Moore  &  Warner^  for  appellee. 

Craig,  J.  This  was  an  action  of  qectment,  brought  by  James  A. 
Trowbridge  against  George  W.  Cross,  to  recover  a  certain  tract  of  land  in 
De  Witt  county.  The  land  originally  belonged  to  Gilbert  Beebe,  who 
conveyed  it  to  Cross  &  Bennett,  a  firm  composed  of  George  W.  Cross 
and  Orlando  B.  Bennett,  formed  for  the  purpose  of  manufacturing  and 
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selling  tile.  A  mill  was  erected  on  the  land,  and  the  business  of  the 
firm  wa^  conducted  on  the  property;  Cross,  one  of  the  partners,  erected 
a  house  on  the  property,  which  he  occupied  with  his  family;  The  firm 
conti*acted  a  debt  in  the  transaction  of  its  business,  upon  which  a  judg- 
ment was  rendered.  An  execution  was  issued  and  levied  on  the  land  in 
question,  which  was  sold,  and,  no  redemption  having  been  made,  the 
title  passed  to  Trowbridge,  who  brought  this  action  to  recover  the  land. 
The  defendant,  Gross,  claims  that  the  property  was  his  homestead,  and, 
as  such,  was  not  liable  to  levy  and  sale  in  satisfaction  of  the  judgment, 
and  this  is  the  only  defense  relied  upon  to  defeat  a  recovery.  On  the 
trial  the  circuit  court  held  that  the  property  was  not  liable  to  sale  on  the 
judgment,  and  rendered  a  judgment  against  the  plaintiff  for  costs.  The 
plaintiff  appealed.  The  other  member  of  the  firm,  Bennett,  does  not 
consent  or  agree  that  Cross  shall  have  a  homestead  in  the  property,  and 
the  only  question  which  has  been  argued,  and  the  only  one  presented 
by  the  record,  is  whether  one  member  of  a  firm  can  hold  a  homestead 
estate  in  the  real  estate  of  the  firm  as  against  a  copartnership  debt,  and 
without  the  consent  of  the  copartner. 

Section  1  of  our  statute  in  relation  to  homestead  exemptions  provides 
that  every  householder  having  a  family  shall  be  entitled  to  an  estate  of 
homestead  to  the  extent  in  value  of  $1,000  in  the  farm  or  lot  of  land  and 
buildings  thereon  owned  or  rightly  possessed  by  lease  or  otherwise,  and 
occupied  by  him  or  her  as  a  residence.  The  statute  also  provides  that 
such  homestead  shall  be  exempt  from  sale  on  judgment  for  the  payment 
of  debts.  This  statute  has  always  received  a  liberal  construction  in  favor 
of  those  claiming  its  protection;  it  being  the  policy  of  our  law  to  afford 
a  home  for  a  failing  debtor  and  his  family  out  of  his  property,  not  ex- 
ceeding in  value  $1 ,000  when  actually  occupied  as  a  residence  by  a  house- 
holder. But  whether  this  statute  has  any  application  to  partnership 
property  is  a  question  which  has  never  been  presented  directly  to  this 
court. 

InThomp.  Homest.&Ex.  §196,  itissaid:  "That  a  single  partner  can- 
not daim  an  exemption  out  of  unsettled  partnership  assets  is  settled  by 
a  decided  weight  of  authority. '*  In  Pond  v.  KwibaU,  101  Mass.  105,  the 
supreme  court  of  Massachusetts  held  that  the  exemption  is  several,  and' 
not  joint.  "It  applies  to  the  debtor  in  the  singular  number,  and  is  per- 
sonal and  individual  only.''  It  was  also  held  that  property  purchased 
with  the  joint  funds  of  the  firm,  and  constituting  a  portion  of  its  capital, 
must  necessarily  be  subject  to  all  the  incidents  of  partnership  property. 
The  same  rule  was  adopted  in  OviptU  v.  McFee,  9.  Kan.  35,  and  in  Oay- 
hrd  V.  In^ff,  26  Ohio  St.  317;  Rhodes  v.  WUiiams,  12  Nev.  23.  In  In- 
diana  the  supreme  court  of  that  state  has  held,  in  a  number  of  cases,  that 
one  partner  cannot  hold  a  portion  of  the  partnership  property  as  exempt. 
StaU  V.  Eimvma,  99  Ind.  462;  Love  v.  jBfeitr,  72  Ind.  281;  EcparU  Hop- 
kirn,  2  N.  E.  Rep.  587,  (opinion  filed  October  9,  1885.)  The  same 
rule  has  been  adopted  in  other  states.  In  Iowa  and  New  York  a  differ- 
ent rule  prevails.  HewiU  v.  RaMn^  41  Iowa,  35;  Stewart  v.  Braum^  37 
N.  Y.  360. 
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It  will  noti  however,  m  the  view  we  take  of  the  question,  foe  necessary 
to  enter  upon  an  extended  review  of  the  decisions  of  courts  of  other  states, 
as  we  are  of  opinion  our  court  has  established  a  rule  inxe^ard  to  partner- 
ship property  which,  in  effect,  when  carried  to  its  logical  result,  must 
be  conclusive  of  the  questions  involved. 

It  will  be  conceded  that  there  is  a  wido  difference  between  real  estate 
held  by  a  failing  debtor  in  his  own  right  and  real  estate  owned  by  a 
firm,  and  it  may  well  be  doubted  whether  copartnership  property  was 
within  the  contemplation  of  the  legislature  when  the  exemption  statute 
was  enacted.  In  Story,  Partn.  §  360,  in  discussing  the  nature  and  char- 
acter of  firm  property,  the  author  said: 

''As  between  the  partners  themselves,  the  debts  and  liabilities  of  the  firm 
to  creditors  and  third  persons,  they  Ithe  assets]  are  a  fond'  appropriated,  in 
the  first  instance,  to  the  discharge  and  payment  of  such  debts  and  liabilities, 
aad  there  is,  properly  speaking,  as  between  them,  a  lien  thereon,  or  at  least 
an  equity  which  may  be  enforced-  through  the  partners  in  favor  of  creditors* 
although  it  may  not  directly  attach  in  the  creditors  by  virtue  of  their  original 
claims  in  all  cases." 

The  doctrine  announced  by  Story  was  sanctioned  and  approved  by 
this  court  in: Bainey  v.  Nancty  54  111.  80.  It  is  there  said,  as  to  the  or- 
der in  which  debts  against  the  firm,  and  then  against  the  individual 
members  of  the  firm,  shall  be  paid,  it  is  the  settled  rule  that  no  one  part- 
ner has  a  right  to  share  in  the  firm  property  except  the  portion  which 
remains  after  full  payment  of  all  debts  and  liabilities  of  the  partnershijT, 
and-  it  thence  follows  that  each  partner  has  a  right  to  have  the  same 
applied  to  the  due  discharge  and  payment  of  all  such  debts  and  liabili- 
ties before  any  of  the  partners,  or  his  personal  representatives,  or  his . 
individual  creditors,  can  claim  any  right  to  the  same. 

In  Bopp  V.  FoXy  63  111.  540,  the  same  principle  is  announced,  and  in 
the  decision  of  the  case  it  is  there  said: 

"It  is  a  well*known  rule  governing  the  relation  of  partnerships  that  part- 
nership property  must  first  be  applied  to  the  payment  of  partnership  debts, 
and  that  the  true  and  actual  interest  of  each  partner  in  the  partnership  stock 
is  the  balance  found  due  to  him  after  the  paytnent  of  all  partnership  debts, 
and  the  adjustment  of  the  partnership  accounts  between  himself  and  his  co- 
partners, and  in  equity  real  estate  forms  no  exception,  but  stands  on  the  same 
footing  in  this  respect  with  personal  property,  no  matter  in  whom  the  legal 
title  may  be  vested." 

In  the  case  cited  the  court  also  held  that  a  partner  who  took  the  l^al 
title  to  one-fourth  of  the  land  in  equity  never  had  any  beneficial  interest  in 
the  land  distinct  from  partnership  purposes;  that  he  took  the  title  to  the 
land  clothed  with  an  implied  trust  that  it  should  be  applied  to  the  pay- 
ment of  the  partnership  debts^  if  neceseary.  In  the  same  case  it  was 
jbeld  that  a  widow  of  a  deceased  partner  was  not  entitled  to  dower  in 
partnership  real  estate  until  all  partnership  debts  had  been  paid,  and  the 
accounts  between  the  partners  had  been  adjusted.  This  case  was  fol- 
lowed by  Smp9$n  v.  Leech^  86  111.  286,  where  the  same  rule  was  de- 
clared« 
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If  the  property  here  mvolved  is  to  be  regarded  as  personal  property  as 
to  the  rights  and  interest  of  the  partner  Gross  so  long  as  there  was  part- 
nership debts,  then  it  would  seem  plain  that  the  right  of  homestead  pro* 
vided  by  the  statute  could  not  be  invoked,  as  an  estate  of  homestead 
cannot  be  predicated  on  personal  property.  Or,  if  the  copartner  Cross 
took  the  property  clothed  with  an  implied  trust  that  it  should  be  applied 
on  the  payment  of  partnership  debts,  as  held  in  the  case  cited,  he  could 
have  no  interest  whatever  in  the  land  after  it  had  been  appropriated'  to 
that  purpose,  as  was  done  when  it  was  sold  in  satisfaction  of  a  partner- 
ship liability.  After  the  property  had  been  taken  and  sold  for  partner- 
ship liabilities,  there  was  nothing  left  upon  which  a  homestead  right 
could  be  predicated. 

We  are  committed  to  the  rule  that  the  right  of  dower  will  not  attach 
to  partnership  real  estate,  as  against  partnership  liabilities;  and,  if  dower 
will  not,  it  is  diflficult  to  perceive  any  principle  upon  which  it.  can  be 
held  that  the  right  of  homestead  can  be  Sustained.  The  right  of  dower 
is  denied  because  the  partner  has  no  beneficial  interest  in  the  property 
distinct  from  partnership  purposes.  The  right  of  homestead  may  be 
denied  for  the  same  reason,  upon  the  ground  that  the  property  must 
primarily  be  devoted  to  the  payment  of  partnership  liabilities,  and  that 
a  partner  has  no  interest  in  the  property  upon  which  a  homestead  can 
be  based  until  the  partnership  debts  are  paid.  As  was  said  before,  we 
do  not  think  that  our  statute  in  regard  to  homesteads  was  intended  to 
apply  to  partnership  property,  but  the  object  was  to  exempt  individual 
property, — such  property  as  a  householder  might  acquire,  not  as  a  part- 
ner of  a  firm,  but  as  his  own;  and,  when  property  is  purchased  by  a 
,  firm,  the  title  is  held  subject  to  all  the  incidents  of  partnership  property. 

The  judgment  of  the  circuit  court  will  be  reversed,  and  the  cause  re- 
manded. 


(U7  ni.  30) 

Noble  and  others  v.  School  Diregtobs  and  others. 

{Supreme  Court  of  UUtkHs.    May  14,  1886.) 

Schools  and  School-Districts—School  Directobs— Duty  to  DsFBim  8uit 

AND  PRESERYB  PROPERTY. 

It  is  the  duty  of  school  directors  who.  upon  entering  office,  find  a  suit  pend- 
ing against  the  district  intended  to  deprive  it  of  valuable  property,  to  resist 
such  suit,  and  preserve  the  property  of  the  district.  A  decree  suffered  bv  de- 
fault in  the  private  interests  of  a  director  is  obtained  by  fraud,  and  will  be 
vacated. 

Appeal  from  appellate  court,  third  district. 
Warren  &  Pogne^  for  appellants. 
Pijei  &  PhiUips,  for  appellees. 

Craig,  J.  This  was  a  bill,  brought  by  school  directors  of  district  No. 
8,  township?,  in  Jersey  county,  against  Thomas  J.  Terry,  Caleb  Noble, 
and  others,  to  set  aside  a  decree  which  had  been  rendered  in  the  circuit 
court  of  Jersey  county  at  a  special  term  of  such  court  held  in  January, 
1882,  on  the  ground  that  the  decree  was  obtained  by  frtfud.  The  decree 
sought  to  be  impeached  was  rendered  in  the  case  of  Tkomaa  J.  Terry  et 
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(d.  V.  4.  M,  Statm  et  al.j  which  had  been  commenced  on  the  nineteenth 
day  of  December,  I8763  the  defendants  beinp;  the  directors  of  school- 
district  No.  8.  The  object  of  the  bill,  as  originally  filed,  was  to  enjoin 
the  issuing  of  $10,000  of  bonds  of  school-district  8  to  purchase  certain 
property  known  as  the  "Hamilton  Primary  School."  It  turned  out, 
however,  that  the  bonds  had  been  issued  before  the  filing  of  the  bill  and 
the  service  of  the  injunction.  After  the  commencement  of  the  suit  the 
district  employed  Snede  &  Hamilton  as  its  attorneys,  and  they  obtained 
a  dissolution  of  the  injunction.  After  the  injimction  was  dissolved,  the 
complainants  amended  their  bill,  and  on  the  amended  bill  they  set  up 
that  the  bonds  had  been  issued  before  the  filing  of  the  bill,  and  that  the 
said  property  had  been  purchased  with  the  bonds.  They  therefore 
prayai  that  the  bonds  be  decreed  to  be  surrendered,  and  the  property 
reconveyed  to  the  Hamilton  primary  school. 

When  the  bill  which  resulted  in  the  decree  complained  of  was  filed, 
in  1876,  Slaten,  Cadwalader,  and  Curtis  were  the  three  directors  of  the 
district.  In  April,  1879,  Thomas  J.  Terry,  one  of  the  complainants  in 
the  suit  against  the  district,  and,  indeed,  the  leading  spirit  in  the  prose- 
cution of  the  case,  was  elected  a  director  in  the  district.  A  short  time 
after  his  election,  I.  C.  Noble  was  also  elected  a  director.     In  April, 

1880,  Lehmuhl  was  elected  a  director  in  the  place  of  Slaten,  who  was 
acting  when  the  bill  was  first  filed.  Thus  the  three  members  of  the 
board  were  changed.  On  the  eleventh  day  of  September,  1879,  director 
Terry  presented  a  resolution  to  the  board,  which  was  adopted,  and  read 
as  follows: 

"That  the  bonds  heretofore  issued  by  a  former  board  of  directors  for  the 
sum  of  $10,000  be  hereby  declared  void;  and  the  Messrs.  Warren  &  Pogne  be 
employed  as  the  attorneys  of  this  district  in  all  suits,  and  all  attorneys  here- 
tofore employed  are  hereby  discharged,  and  that  the  said  firm  of  Warren  & 
Pogne  be  instructed  to  institute  proceedings  to  obtain  a  reconveyance  of  the 
school  property,,  for  which  said  bonds  were  given.** 

•  It  will  be  observed  that  Warren  &  Pogne  were  the  solicitors  of  Terry 
and  others  who  brought  the  bill  against  the  district.  After  the  adoption 
of  the  above  resolution,  the  district  was  without  attorneys,  and  it  may 
also  be  said  that  the  complainants  in  the  bill  .had  assumed  the  position 
of  prosecutors  and  defenders  of  the  subject-matter  of  the  litigation  in 
which  the  district  was  interested. 
After  the  adoption  of  the  resolution,  and  on  the  nineteenth  day  of  May, 

1881,  the  case  came  on  for  a  hearing,  when  a  default  and  a  decree  pro 
confesso  was  taken  against  the  school  directors  of  district  No.  8,  and  sub- 
sequently a  final  decree  was  rendered  as  heretofore  'Stated.  Although, 
under  the  resolution  adopted  by  the  board  which  discharged  the  attor- 
neys who  had  previously  acted  for  the  board,  and  employed  Warren  & 
Pogne,  the  solicitors  of  the  complainants,  as  the  future'  attorneys  of  the 
board,  it  might  be  inferred  that  Warren  &  Pogne  acted  in  a  double  ca- 
pacity, yet  such  is  not  the  case.  The  evidence  shows  that  they  refused 
to  act  for  the  board  in  the  then  pending  case,  and,  so  far  as  they  are  con- 
cerned, no  unprofessional  conduct  can  be  attributed  to  them* 
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.  But  the  same  cannot  be  said  in  regard  to  the  conduct  of  the  directors 
of  the  district,  or,  at  least,  a  majority  of  them.  When  they  were  elected 
directors  of  the  district,  they  assumed  a  public  trust.  They  had  the 
charge  of  the  funds  and  property  of  the  district  in  trust  for  the  people 
of  the  district,  and,  as  such,  they  are  to  be  held  to  a  strict  account, 
They  had  no  right  to  allow  private  interest  to  conflict  or  in  any  manner 
interfere  with  their  public  duties.  When  these  directors  came  into  of- 
fice, they  found  a  suit  pending  against  the  district  to  take  from  it  valu- 
able property,  which  had  been  purchased  and  paid  for  in  the  bonds  of 
the  district.  Now,  what  was  the  plain  duty  of  these  directors, — ^men 
elected  by  the  people  to  protect  and  preserve  their  property?  Were 
they  authorized  to  discharge  attorneys  who  had  been  employed  to  de- 
fend the  district,  and  allow  a  default  to  be  taken  against  the  district? 
Were  they  authorized  to  allow  a  suit  in  their  own  behalf  to  be  prosecuted 
to  a  final  decree  against  the  district,  without  interposing  any  defense 
whatever?  This  would  not  be  right  or  just.  It  was  a  fraud  upon  the 
rights  of  the  people  of  the  district  for  the  directors  to  allow  a  decree  to 
be  entered  against  the  district  without  interposing  any  defense,  and  no 
one  of  the  board  of  directors  should  be  allowed  to  profit  by  a  fraudulent 
act. 

When  they  assumed  the  position  of  directors,  they  had  no  right  to  allow 
private  interest  to  conflict  with  public  duty.  Equity  and  good  faith  re- 
quired them  to  defend  and  protect  the  property  of  the  district  to  the 
best  of  their  skill  and  ability;  regardless  of  any  and  all  private  interest 
which  they  might  have;  and,  when  they  failed  to  do  this,  they  proved 
recreant  to  their  trust,  and  their  acts  cannot  be  upheld  in  a  court  of 
equity.  The  people  of  the  district  could  only  act  through  their  board 
of  directors.  They  were  therefore,  in  this  instance,  powerle^,  and  it 
might  in  many  cases  defeat  the  ends  of  justice  to  hold  that  the  people  of 
a  district  should  be  bound  and  concluded  by  a  decree  where  a  board  of 
directors  have  disregarded  their  trust,  and  allowed  a  judgment  to  be  en- 
tered against  the  district,  as  was  done  here,  interposing  no  defense  what>- 
ever.  We  think  the  only  conclusion  to  be  reached  from  all  the  evidence 
is  that  the  president  of  the  board  of  directors,  in  his  own  interest,  and 
entirely  ignoring  and  disregarding  the  interest  of  the  district,  allowed 
the  decree  to  be  rendered. 

And  we  think  it  is  a  case  where  a  court  of  equity  may  properly  inter- 
fere, and  set  aside  the  decree,  and  allow  the  district  to  defend.  It  is 
true,  as  suggested  by  counsel,  that  a  defendant  who  has  been  negligent^ 
and  allowed  a  judgment  to  be  entered  against  him  through  his  laches, 
cannot  come  into  court,  and  obtain  relief  as  against  his  own  negligent 
acts.  But  the  prindple  which  precludes  a  negligent  party  from  obtain- 
ing relief  has  no  application  to  a  case  of  this  character. 

These  officers,  intrusted  with  the  rights  of  the  public,  have  disregarded 
their  trust,  and,  as  is  claimed,  suflered  the  district  to  be  defeated  in 
their  own  private  interest. 

We  think  the  decree  of  the  circuit  court  was  correct.  The  dedaioji 
of  the  appellate  court  will  therefore  be  afiirmed. 
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OlBliLM)  .     . 

ilxvnsf  and  others  v.  Globb  Ins«  (To.  and  othenu 
(Supreme  Court  af  iainoi$.    May  14, 1886.) 

1.  Equitt— FRAun— WiPR'8  Propbktt  Conybtkd  to  Hib  Crbditob»— CoiraniH 
KRATiOH— Vacation  Denied. 

A  conYeyaxice  bv  a  wife  of  her  separate  property,  In  trust  for  the  payment 
of  her  huBoaDd's  aebts.  aod  the  dismissal  of  suits,  and  discharge  of  claims  by 
his  creditors,  is  for  valuable  consideration,  and  will  not  be  set  aside  on  the 
ground  that  it  was  procured  from  her  by  fraud,  in  the  absence  of  clear  proof. 
TTiere  ia  no  proof  in  the  present  case  showing  any  fraud,  deception,  or  mis- 
representation. 

a.  Same— VACATtoK  not  Obtainabub  bt  Cbbditobs  Progubing  thb  Contxt* 

ANCB,  OR  THBIR  AhSIGNEB. 

Where  certain  creditors  procured  the  conyeyance  by  the  debtor's  wife  of 
her  property  for  the  payment  of  their  6laims.  neither  they,  nor  their  assignee, 
are  entitled  to  have  such  conyeyance  set  aside. 
S.  8ame~Lachb8  a  Bar— Vacating  Deed  bt  Trtjstbb. 

A  bill  to  yacate  a  conveyance  by  a  trustee,  which  bill  was  not  filed  nntU 
after  the  lapse  of  several  years,  and  after  the  death  of  the  trustee,  ia  denied* 
on  the  ground  of  laches. 

Appeal  from  VertniUion. 
Hdm  &  Hdm  and  /.  JB.  Mann,  for  aiq)eUants. 
.    Qeorge  F.  Hardingy  for  appelleeb. 

SoQfTT,  J.  It  appears  from  this  record  that  on  the  first  day  of  Angnst, 
1871,  Pamelia  Martin,  since  deceased,  was  the  owner  of  the  lands  in  con- 
troversy, situated  in  Iroquois  county,  consisting  of  480  acres.  These  lands 
had  been  conveyed  to  her  by  George  K.  dark,  since  deceased,  and  were 
at  the  time  incumbered  b;  two  trust  deeds, — one  made  by  Pamelia  Mar- 
tin and  Ezra  H.  Martin  to  David  J.  Lyon,  dated  January  20,  1871,  to 
secure  a  note  of  E.  H.  Martin  and  wife  to  George  K.  Clark,  of  the  same 
date,  for  the  s^m  of  $4.,.000,  with  interest;  and  another  trust  deed,  dated 
February  18,  1871,  made  by  the  same  parties  to  Henry  T.  Helm  to  se- 
cure a  note  of  $3,000,  made  by  and  to  the  same  parties.  Later  on,  in 
•the  same  year,  it  appears  Ezra  H.  Martin  became  and  was  involved  in 
financial  difficulties.  His  indebtedness  was  not  very  large,  but  some  of 
his  creditors  became  very  persistent  in  their  efforts  to  collect  their  re- 
spective claims.  Attachment  suits  were  commenced  by  one  or  more  of 
his  creditors,  and  the  writs  levied  upon  this  land  in  controversy  as  the 
property  of  the  attachment  debtor,  notwithstanding  the  fact  the  title  of 
record  was  in  the  name  of  his  wife.  Other  creditors  undertook  to  secure 
their  claims,  and  one  of  them  had  a  petition  prepared,  and  perhaps  filed 
in  the  United  States  court,  to  cause  the  common  debtor  to  be  placed  in 
bankruptcy.  In  consequence  of  these  legal  proceedings,  it  seems  the 
business  of  Ezra  M.  Martin,  which  was  that  of  a  contractor  and  builderi 
was  80  much  interrupted  he  could  not  prosecute  it  successfully  or  profit* 
ably. 

Negotiations  were  entered  into  with  his  creditors  with  a  view  to  adopt 

measures  to  give  him  relief.     Accordingly,  at  a  meeting  of  his  creditors 

called  for  that  purpose,  it  was  agreed  that  Martin  should  cause  these 

lands  to  be  conveyed  to  a  trustee^  to  be  agreed  upoui  for  the  benefit  of 
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his  creditors;  and  that  such  trustee  should  have  power  to  sell  fhe  lands 
and  personal  property,  to  be  thereafter  included  in  a  deed  of  assignment 
to  be  made  by  Martin  and  his  wife,  and  to  distribute  the  proceeds,  after 
first  paying  the  expenses  of  the  trust,  among  all  of  the  creditors  ratably 
in  proportion  to  their  respective  claims;  and  if  any  surplus  should  re- 
main, it  was  agreed  it  should  be  paid  to  Ezra  H.  Martin.  In  consider- 
ation of  that  agreement  on  the  part  of  Ezra  H.  Martin,  and  on  his  per- 
forming the  same,  his  creditors  bound  themselves  to  "release  and  for- 
ever discharge  the  said  Ezra  H.  Martin,  his  heirs,  executors,  and  ad- 
ministrators, of  and  from  all  debts,  demands,  actions,  and  causes  of 
action  which  they  may  have,  in  law  or  equity,  or  which  may  result  from 
the  existing  state  of  things,  from  ajiy  and  all  contracts,  liabilities,  doings, 
and  omissions',  from  the  beginning  of  the  world  to  this  date."  This 
agreement  was  signed  by  creditors  and  by  Ezra  H.  Martin,  but  not  by 
his  wife.  It  bears  no  date,  but  it  was  evidently  made  about  the  date  of 
the  deed  of  assignment,  which  bears  date  the  sixth  day  of  September, 
1871.  The  party  selected  as  trustee,  to  whom  the  property  should  be 
conveyed  under  the  provision  of  the  agreement,  was  Henry  B.  Lewis,  and 
accordingly  a  deed  conveying  these  lands  to  him,  in  trust  for  the  benefit 
of  the  creditors,  was  made,  executed,  and  duly  acknowledged  by  Ezra  H. 
Martin  and  Pamelia,  his  wife,  and  was  afterwards  recorded  in  the  county 
where  the  lands  are  situated.  In  the  deed  of  assigntn'(^nt  it  is  recited 
these  lands  are  subject  to  the  two  trust  deeds  above  mentioned,  to  secure 
certain  indebtedness  to  George  H.  Clark,  from  whom  Mrs.  Martin  had 
obtained  a  deed  for  the  lands.  Lewis  accepted  the  trust  created  by  the 
deed  of  assignment,  and  afterwards  undertook  to  execute  it.  As  before 
noted,  Mrs.  Martin  was  not  a  party  to  the  agreement  between  her  hus- 
band and  his  creditors,  but  it  was  copied  into  the  deed  of  assignment, 
and  in  that  way  she  made  it  declare  the  terms  of  the  trust  upon  which 
she  was  willing  to  convey  the  property  to  the  trustee. 

Conceding  the  lands  were  the  property  of  Mrs.  Martin,  as  it  is  insisted 
they  were,  the  agreement  of  the  creditors  to  release  and  discharge  her 
husbaild  from  all  liability  to  them  was  a  sufficient  consideration  to  sup- 
port- the  deed  of  assignment  as  to  her.  Construing  the  agreement  and 
the  deed  of  assignment  together,  it  would  seem  the  true  construction  is 
that  Mr.  and  Mrs.  Martin  had  parted  with  their  entire  interest  in  these 
lands,  whatever  that  may  have  been,  and  thereafter  the  creditors  had  no 
claims  whatever  against  Ezra  H.  Martin;  and  looked  only  to  the  trust 
property  for  the  satisfaction  of  their  respective  claims.  All  the  possible 
interest  the  grantor^  could  have  remaining  in  the  lands  after  the  making 
of  the  deed  was  the  covenant  that  any  surplus  that  might  remain  afl«r 
all  the  creditors  had  been  paid  should  be  paid  to  Ezra  H.  Martin. 

After  the  making  of  the  deed  they  had  no  interest  whatever  in  the  lands, 
nor  any  interest  in  the  execution  of  the  trust,  if  no  surplus  should  re- 
main. There  is  some  conflict  in  flie  evidence  as  to  the  amount  of  the 
xiebts  owing  by  Martin,  and  it  is  shown  he  owed  a  sum  large  enough, 
when  added  to  the  amount  secured  on  the  lands,  to  more*^  than  exhaust 
their  utmost 'valiie;  so  that  it  would  seem  the  grantor  could  never  have 
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any  interest,  even  in  the  execution  of  the  trust,  if  the  deed  of  assignment 
was  valid  and  binding  on  the  grantors.     After  the  making  of  the  agree- 
ment, and  the  deed  of  assignment,  all  legal  proceedings  that  had  been 
i  instituted  against  Martin  were  abandoned,  and  thereafter  the  creditors 

I  made  no  claim  whatever  against  him  on  account  of  what  he  may  have 

owed  them.  He  was  as  completely  discharged  from  all  claims  of  the 
creditors  who  had  signed  the  composition  agreement  as  though  they  had 
been  paid  in  money. 

Efforts  were  made  by  the  trustee  and  some  of  the  creditors  to  effect  a 

sale  of  the  interest  the  trustee  had  in  these  lands,  for  the  benefit  of  the 

creditors,  as  was  provided  should  be  done.     No  sale  was  made  pf  the  lands 

until  the  following  summer,  when  the  interest  the  trustee  had  in  the 

'  property  was  sold  to  Gteorge  K.  Clark  for  $12,000;  but  out  of  that  sum 

I  was  to  be.  deducted  the  amounts  due  on  the  trust  deeds  before  men- 

;  tioned,  and  also  all  taxes  that  Clark  may  have  paid  to  preserve  the  liens 

of  his  trust  deeds,  and  the  balance  was  to  be  paid  in  one  and  two  years, 

with  8  per  cent,  interest.    Accordingly,  on  the  thirteenth  day  of  August, 

1872,  Lewis  and  his  wife,  by  quitclaim  deed.,  conveyed  all  of  the  lands 
to  George  K.  Clark.  On  the  day  of  the  making  of  the  deed  Lewis  was 
about  to  go  east,  and  did  not  have  time  to  ascertain  how  much  would  be 
coming  from  Clark.    It  was  thought  it  would  be  about  S3,000.    A  brief 

I  memorandum  of  the  terms  of  the  sale  was  made  and  signed  by  Clark, 

I  and  at  the  same  time  he  gave  Lewis  his  note  for  $3,000,  payable  at  one 

I  day  after  date. 

It  was  understood,  however,  that,  so  soon  as  practicable,  the  parties 
would  ascertain  the  exact  amount  to  be  paid  by  Clark,  and  for  that  sum 
he  was  to  give  the  trustee  his  notes,  payable  in  .one  and  two  years,  with 
interest.  It  was  also  understood  that  Clark  was  not  bound  to  secure  the 
amount  to  be  paid  by  him  otherwise  than  by  givii^  his  promissory 
notes.  The  trustee  claims  he  had  the  consent  of  the  creditors  to  make 
the  sale  to  dark  at  the  price  he  did,  and  to  take:his  notes  without  sure- 
ties or  other  security.  As  to  this  &ct  in  the  case  the  evidence  is  cour 
flicting.  This  branch  of  the  case  may  be  remarked  upon  further'  pn. 
The  title  thus  acquired  by  Clark  seems  to  have  remained  in  him  until 
the  eleventh  day  of  March,  1873,  when  he,  his  wife  joining  with  him, 
conveyed  a  part  of  the  lands  to  Sidney  P.  Walker,  in  trust,  to  secure  the 
payment  of  his  note  to  the  Globe  Insurance  Company  for  $4,000,  with 
mterest  at  8  per  cent,  per  annum.  On  the  same  day  Clark  and  wife 
conveyed  the  residue  of  the  lands  to  the  same  trustee,  to  secure  his  other 
note  to  the  Globe  Insurance  Company  for  $3,000,  with  interest  at  the 
rate  of  8  per  cent,  per  annum. 

These  trust  deeds  were  regularly  acknowledged  and  recorded  in  the 
proper  county.  Subsequent  to  these  transactions  the  original  bill  in 
this  case  was  filed  by  Pamdia  Martin.  There  is  nothing  in  this  record 
that  shows  the  date  of  filing  of  the  bill,  but  it  was  to  the  August  term  of 

1873.  The  object  of  the  original  bill  was  (1)  to  have  the  deed  of  assign- 
ment to  Lewis  set  aside,  and  held  for  naught,  on  the  ground  the  real  es^ 
tate  embraced  in  it  belonged  to  complainant  as  her  separate  property ,,  and 


Digitized  by 


Google 


35G  KORTHEASTERK  TL^POHLTEXL  [Ql. 

that  the  deed  had  been  wrongfully  obtained  from  her;  and  (2)  to  have 
the  deed  made  by  Lewis  and  wife  to  Clark  set  aside  because  it  had  been 
made  in  violation  of  the  trust.  To  the  original  bill  Geoige  K.  Qark, 
Henry  B.  Lewid,  Ezra  H.  Martin,  the  husband  of  complainant,  and  the 
creditors  who  had  signed  the  composition  agreement,  were  mad6  defend- 
ants; On  the  thirteenth  day  of  August,  1874,  George  K,  Clark,  hie 
wife  joining  with  him  in  the  execution,  made  another  trust  deed  on  the 
same  lands,  by  which  he  conveyed  the  same  to  Alexander  McCoy,  in 
trust  to  secure  a  note  of  $40,000  made  by  George  K.  Clark,  payable  to 
his  own  order.  This  note  was  indorsed  by  Clark,  and  delivered  to  the 
Globe  Insurance  Company.  A  demurrer  to  the  original  bill  having  been 
sustained,  complainant  obtained  leave  to  and  did,  on  the  twenty-first  of 
October,  1874,  file  an  amended  bill,  in  which  the  contents  of  the  original 
bill  were  restated,  and  some  new  matters  alleged.  So  far  as  anything 
contained  in  this  amended  bill  may  be  necessary  to  an  understanding  of 
the  decision  to  be  rendered,  it  will  be  stated  in  the  brief  discussion  that 
is  to  follow  upon  the  merits  of  the  case. 

To  this  amended  bill  the  Globe  Insurance  Company  and  Sidney  P. 
Walker  were  made  defendants.  On  the  twelfth  day  of  February,  1877, 
a  stipulation  was  signed  by  counsel  to  change  the  venue  of  the  <»use 
from  the  circuit  court  of  Iroquois  county  to  the  circuit  court  of  Cook 
county.  The  cause  then  passed  from  the  docket  of  the  circuit  court  of 
Iroquois  county,  but  the  record  was  never  sent  to  the  county  to  which 
the  venue  had  changed.  Nothing  further  was  done  in  the  case  until 
November  24,  1882,  when  an  order  was  made  reinstating  the  case  on 
the  docket  of  the  circuit  court  of  Iroquois  county.  On  the  thirteenth 
day  of  December,  1882,  a  supplementary  bill  was  filed  by  the  original 
complainant,  in  which  she  stated  that  on  the  twenty-sixth  of  October, 
1877,  in  the  district  court  of  the  United  States,  George  K.  Clark  was 
adjudged  a  bankrupt,- and  afterwards,  on  the  second  day  of  July,  1881, 
he  died,  leaving  his  widow,  Isabella  H.  dark,  as  his  sole  legatee.  By 
that  amendment  to  the  bill  the  assignee  of  Clark  and  his  widow,  and 
perhaps  his  heirs  at  law,  were  made  defendants. 

On  the  sixth  of  February,  1883,  Pamdia  Martin,  the  original  com- 
plainant, died,  and  her  heirs  at  law,  the  present  complainants,  obtained 
leave  to  prosecute  the  suit  on  their  own  behalf,  and  to  file  a  supple* 
mental  and  amended  bill,  which  they  did  on  the  twenty-third  day  of 
March,  1883.  Some  of  the  allegations  of  this  bill  introduce  new  mat- 
ters for  the  first  time  into  the  case,  and,  so  far  as  they  are  important, 
they  will  be  noticed  in  the  sequel.  On  the  fourth  of  March,  1884,  the 
death  of  Sidney  P.  Walker  was  su^ested,  and  his  heirs  made  defend- 
ants. At  the  March  term,  1884,  of  the  circuit  court  of  Iroquois  county, 
the  then  presiding  judge  of  that  court,  having  been  of  counsel  in  the 
case,  of  his  own  motion,  changed  the  venue  of  the  cause  to  the  county 
of  Vermillion,  and  the  record  was  accordingly  transmitted  to  the  circuit 
court  of  that  county. 

On  the  twentieth  of  February,  1885,  Abner  C.  Harding,  by  his  soliOi' 
itc^i  Qeoise  F«  Hazdingi  made  application  to  beoome  d^endani  in  the 
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cause,  and  on  the  ibnrth  of  March,  1885,  his  application  was  allowed. 
The  transcript  of  the  record  contains  what  purports  to  be  an  amended 
and  supplemental  bill,  filed  as  of  the  date  of  the  thirteenth  of  April, 
1885,  by  the  present  complainants;  but  it  doe^  not  appear  to  be  signed 
by  either  complainants,  or  by  any  solicitor  for  either  of  them.  It  seems 
the  notes  made  by  George  K.  Clark  to  the  Globe  Insurance  Company 
came  into  the.  hands  of  Abner  C.  Harding,  and,  after  answering  the 
original  bill,, he  fil^.a  croas-biU,  in  which  he  alleged  the  execution  of 
the  notes  by  Clark  to  the  Insurance  Companyj  that  by  indorsements 
therecHi  he  became  the  owner  of  them;  and  asks  the  foreclosure  of  the 
trust  deeds  by  which  they  were  secured.  A  number  of  the  persons  roade 
defendants,  among  whom  was  Isabella  H.  Clark,  the  widow  of  Geoi^e  K. 
Clark,  deceased,  filed  answers,  in  which  they  disclaimed  any  interest  in 
the  subjectrmatter  of  the  suit,  and  asked  to  be  hence  dismissed.  The 
other  defendants,  both  to  the  original,  amended,  and  supplemental  bills, 
and  to  the  cross-bill,,  apawered  the  same;  but  as  their  answers  are  not 
under  oath,  they  are  not  important,  except  as  they  may  serve  to  put  the 
matters  alleged  against  them  at  issue,  and  it  will  not  be  necessary  to 
state  the  contents  of  any  of  them,  further  than  to  say  some  of  defendants 
most  interested  in  the  lands  in  their  answers  insist  upon  laches  of  comr 
plainants  aa  a  bar  to  relief,  in  any  event. 

If  the  decree  of  the  circuit  court  dismissing  the  original,  amended, 
and  supplemental  bills  can  be  sustained,  as  it  is  thought  may  be  done, 
that  would  dispose  of  the  whole  case,  so  fiir  as  the  parties  assignidg  er- 
rors in  this  record  are  concerned.  It  is  a  matter  of  no  interest  to  them, 
if  they  can  obtain  no  relief  on  their  bills,  what  decree  may  be  rendered 
on  the  cross-bill  of  Harding,  as  between  thie  heirs  of  Clark  and  his  mort- 
gagees, and  that  branch  of  the  case  will  not  be  further  considered. 

The  validity  of  the  deed  of  assignment,  so  far  as  it  affected  the  rights 
of  the  original  complainant,  Pamelia  Martin,  is  challenged,  principally 
on  the  ground  she  was  not  informed  as  to  all  the  facts  concerning  her 
husband's  indebtedness,  and  that  she  had  no  l^al  advice  as  to  her 
lights  in  the  premises,  and  therefore  wa3  overreached  in  the  transaction, 
by  the  persistent  eflforts  of  the  creditors  to  collect  their  claims  off  her 
husband.  It  is  allied  if  she  had  known  the  extent  of  her  husband's 
indebtedness,  she  would  not  have  made  the  deed  of  assignment.  In 
the  supplemental  bill,  filed  by  the  present  complainants,  it  is  charged 
the  making  of  the  deed  of  assignment  was  procured  by  the  fraudulent 
conduct  of  George  K.  Clark,*  combining  with  some  of  the  creditors  to  se- 
cure the  making  of  the  deed  for  their  personal  benefit. 

The  evidence  in  this  record  has  been  examined  with  care,  and  it  is 
not  perceived, it  sustains  either  ground  upon  which  the. right  to  relief  is 
based.  There  is  very  litUe  evidence  in  tiiis  record  other  than  the  testi- 
mony of  Ezra  H.  Martin,  the  husband  of  the  original  complainant,  that 
tends,  even  in  the  slightest  degree,  to  impeach  the  fairness  of  the  mak- 
ing of  the  deed  of  assignment.  The  deposition  of  Mrs.  Martin  was  taken, 
as  well  as  that  of  Mr.  Clark,  to  be  used  as  evidence  on  the  trial,  but 
both  were  lost  before  the  case  came  to  a. hearing.     Since  their  deposi- 
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tions  were  taken  and  lost,  both  Mrs.  Martin  and  Mr.  Clark  have  died, 
so  that  the  record  does  not  contain  the  testimony  of  either  of  them .  There 
is  nothing  that  shows,  with  any  degree  of  certainty,  that  Mrs.  Martin 
was  overreached,  either  by  her  husband  or  any  of  his  creditors,  or  any 
one  else,  in  the  matter  of  procuring  from  her  the  execution  of  the  deed 
of  assignment  for  the  benefit  of  her  husband's  creditors.  There  was  a 
controversy  whether  the  lauds  embraced  in  the  deed  really  belonged  to 
her  or  to  her  husband.  They  had  been  attached  as  his  property,  and 
the  creditors  were  about  to  try  the  question  of  ownership.  Of  this  fact 
she  was  made  fully  acquainted.  When  a  compromise  was  proposed  by 
which  her  husband  was  to  be  released  and  discharged  from  the  claims 
of  the  creditors  that  were  pressing  him  so  hardly,  she  was  fully  informed 
of  the  terms  agreed  upon.  In  that  respect  there  was  no  imposition 
practiced  upon  her.  Whether  the  exact  amount  of  her  husband's  in- 
debtedness was  stated  to  her  is  matter  of  little  consequence,  for  an  error 
in  that  respect  would  hardly  vitiate  the  transaction,  if  otherwise  Mr. 
The  most  damaging  testimony  is  that  given  by  Martin  in  relation  to  the 
conduct  of  Clark  in  procuring  the  making  of  the  deed  of  assignment,  and 
the  composition  agreement.  It  will  be  observed  the  charge  that  the  deed 
of  assignment  and  the  composition  agreement  were  procured  by  fraud 
on  the  part  of  Clark  was  first  made  by  the  present  complainants  in  their 
amended  and  supplemental  bills.  It  was  never  made  by  the  original 
complainant,  either  in  her  original  bill,  or  in  any  of  her  amended  bills, 
nor  was  it  ever  made  by  any  one  until  since  the  death  of  Clark.  These 
facts  are  admitted  by  counsel  in  his  argument,  and  the  force  of  the  ob- 
jection is  freely  conceded,  that  the  charge,  if  made  at  all,  should  have 
been  made  in  the  life-time  of  the  party  allied  to  have  been  guilty  of 
fraudulent  conduct.  But  this  was  not  done.  Since  this  charge  was  not 
made  until  after  the  death  of  the  alleged  guilty  party,  it  has  become  more 
difficult  to  defend  against  it.  What  Clark,  if  living,  would  say  in  re- 
spect to  it,  of  course  cannot  be  now  known.  He  never  had  an  opportu- 
nity to  deny  the  fraudulent  conduct  with  which  he  was  charged.  It  is 
probable,  if  living,  he  would  deny  most,  if  not  all,  that  Martin  alleges 
against  him  that  so  seriously  affects  his  character,  both  as  a  lawyer  and 
as  a  citizen. 

Counsel  is  frank  enough  to  concede,  if  the  charge  had  no  other  sup- 
port than  the  testimony  of  one  man,  it  should  not  be  allowed  a  place  in 
the  case.  The  testimony  of  Kimmey  is  all  the  evidence,  other  than  the 
testimony  of  E.  H.  Martin,  that  lends  the  slightest  support  to  the  accu- 
sation of  fraudulent  conduct  on  the  part  of  Clark.  But  that,  when  care- 
fully considered,  does  not  seriously  tend  to  impeach  his  int^rity  in  the 
transaction.  It  seems  Kimmey  was  the  legal  adviser  of  Martin,  and, 
perhaps,  his  wife,  concerning  their  difficulties.  Martin,  he  says,  wanted 
an  older  lawyer,  and  it  was  agreed  Clark  should  be  associated  with  him. 
The  witness  says  Clark  advised  the  making  of  the  deed,  and  the  compo- 
sition agreement.  Suppose  he  did?  It  is  not  certain,  in  view  of  what 
subsequently  transpired,  that  was  not  the  best  measure  that  could  have 
been  adopted  for  the  interests  of  both  Martin  and  his  wife.     After  one 
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of  these  consultations,  this  witness  says  he  told  Martin  that  dark  ''had 
gone  back  on  him."  Notwithstanding  this  notice,  Martin  still  advised 
with  Clark,  and  it  must  have  been  after  this  interview  that  this  witness 
made  the  draft  of  the  papers  that  were  subsequently  executed  by  Martin 
and  his  wife  to  complete  the  assignment  for  the  benefit  of  creditors. 
This  witness  further  says  he  always  insisted  that  Mrs.  Martin  had  a  clear 
right  to  the  ferm,  and  could  hold  it  in  spite  of  any  or  all  of  her  hus- 
band's creditors.  It  is  true  he  says  that  he  and  Clark  difiTered  in  r^ard 
to  Mrs,  Martin's  rights,  and  as  to  the  best  policy  for  Martin  to  pursue., 
Clark  undoubtedly  advised  the  making  of  the  agreement  with  the  cred- 
itors, and  the  deed  of  assignment.  It  may  be  that  Kimmey  advised 
against  both  measui-es.  This  shows,  most  conclusively,  the  matter  was 
thoroughly  considered,  and  the  arrangement  entered  into  after  the  most 
mature  deliberation  and  investigation;  and  now,  after  the  lapse  of  so 
many  years,  and  since  the  death  of  the  party  implicated,  the  transaction- 
should  not  be  set  aside,  unless  it  is  shown,  by  the  clearest  and  most  sat- 
isfactory evidence,  it  was  fraudulent.     That  has  not  been  done. 

Passing  now  to  consider  briefly  the  other  branch  of  the  case,  it  is  seen 
that,  since  the  death  of  his  wife,  Ezra  H.  Martin  has  conveyed  to  the 
present  complainants  any  interest  he  may  have  had  in  the  premises.  It 
is  also  made  to  appear  that  most,  if  not  ^,  of  the  creditors  have  assigned 
their  respective  daims  against  Martin  to  complainants.  It  is  now  said 
the  present  complainants  stand  in  the  shoes  of  the  creditors,  and,  as  they 
claim  under  them,  they  hold  all  the  equities  that  existed  in  their  favor 
before  or  under  the  assignment.  Conceding  the  correctness  of  the  posi- 
tion taken,  it  is  plain  the  creditors  could  not  have  the  deed  of  assign- 
ment set  aside  that  they  had  procured  to  be  made  for  their  own  benefit. 
But  could  they  have  the  deedfrom  the  trustee,  Lewis,  set  aside?  Many 
of  the  creditors  consented  to  the  making  of  the  sale  to  Clark  as  it  was 
made.  Lewis  thought  he  had  the  consent  of  all  the  parties  in  interest 
to  make  the  sale  to  Clark,  but  as  to  some  of  the  parties  he  may  have 
been  misinformed.  But,  be  that  as  it  may,  many  of  the  creditors,  and 
some  of  the  principal  ones,  did  consent  to  ^e  sale,  and  they  are  estopped 
to  complain  it  was  wrongful.  What  rights  did  these  creditors  have  who 
did  not  give  their  consent  to  the  sale  to  Clark?  It  would  have  been  their 
privilege,  no  doubt,  to  have  filed  a  bill  to  set  aside  the  sale  to  Clark  if 
fiuudulent,  and  to  compel  the  trustee  to  go  forward,  and  further  execute 
the  trust  in  their  fevor;  or,  perhaps,  to  have  had  the  trustee  removed, 
and  one  appointed  who  would  have  more  faithfully  executed  the  trust. 

But  this  bill  was  never  framed  with  a  view  to  compel  the  trustee  to 
execute  the  trust.  Its  purpose,  in  the  first  place,  was  to  cancel  the  whole 
arrangement  aa  a  fraud  upon  the  wife  of  the  debtor;  and  that  she  might 
have  the  property  back,  free  from  the  claims  of  her  husband's  creditors; 
and  that  she  might  have  all  subsequent  incumbrances  removed  as  a  cloud 
upon  her  title.  This,  it  is  obvious,  could  not  be  done  either  in  favor  of 
the  original  complainant  or  in  favor  of  the  present  complainants.  The 
utmost  that  either  the  party  entitled  to  the  surplus  or  the  creditors  could 
do,  in  the  case  the  trustee  was  wasting  or  mismanaging  the  trust  prop- 
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erty,  wonld  have  been  to  compel  him,  by  bill,  to  observe  his  duties 
to  the  cestuis  que  trusty  or  had  him  removed  for  unfaithfulness.  Hud  it 
been  shown  by  bill,  in  apt  time,  the  sale  to  Clark  was  fraudulent,  or 
an  improvident  one,  no  doubt  the  court  would  have  set  it  aside,  and  of* 
dered  a  resale  for  the  benefit  of  the  creditors,  or  the  parties  interested  in 
the  surplus. 

In  the  original  bills  Mrs.  Martin  never  asked  to  have  the  trust  exe- 
cuted by  the  trustee  that  she  might  have  the  benefit  of  any  surplus  that 
might  remain  after  the  payment  of  creditors.  On  the  contrary,  she  al* 
ways  demanded  that  the  deed  of  assignment,  and  all  subsequent  convey- 
ances of  the  property,  be  set  aside  as  a  fraud  upon  her  rights,  and  that  she 
might  have  the  property  back,  free  from  all  subsequent  incumbrances. 
If  the  bill,  as  now  amended,  could  be  treated  as  a  bill  to  enforce,  in  fsLVoi 
of  the  present  complainants,  the  rights  creditors  may  have  had  in  the 
trust  property,  it  comes  too  late.  Such  laches  have  been  suflTered  as 
would  bar  any  relief.  Conceding  the  sale  by  the  trustee  to  Clark  was 
either  fraudulent  or  improvident,  no  relief  could  be  had  against  it  in  favor 
of  the  creditors,  or  other  persons  interested  in  the  trust  property,  unless 
a  bill  for  that  purpose  had  been  brought  without  unreasonable  delay. 
That  was  not  done. 

There  was  no  error  in  the  decision  of  the  circuit  court  dismissing  the 
original,  amended,  and  supplemental  bills  for  want  of  equity,  and  its  d^ 
cree,  in  all  respects,  must  be  affirmed. 


QlOB  N.  T.  4M) 

Pboplb  ex  rd.  Wbller  v.  Townsend. 
(Court  of  AppeaU  of  Ifew  York,    June  1, 1886.) 

L  CouBTS— JuDOBs— SuRROOATB— Term  of,  wmcRB  Elected  to  Fill  VACAiror. 

Alexander  Hagkeb  was  elected  surrogate  of  Queen's  county  in  November. 
1879.  for  six  years  from  January,  1880,  but  died  in  April,  1880,  and  was  suc- 
ceeded by  Garrbtson,  who  was  appointed  by  the  governor  "for  and  during 
the  time  limited  by  the  constitution  and  the  law.  *  He  held  office  until  June, 
1881.  Defendant  was  then  elected  to  the  office,  and  held  it  until  Januaiy, 
1886.  when  Weller  demanded  it,  claiming  under  an  election  held  November 
1, 1885.  Held,  that  he  was  not  entitled  to  such  office,  as  the  term  of  defendant's 
office  was  six  years  from  the  time  of  his  election, 
t.  Bamb— Term  of  Surrogate  Goybrned  bt  Laws  Rblatuvo  to  Couktt  Judgb. 

That,  under  the  system  in  vogue  in  this  state,  it  is  impossible,  by  legislative 
enactment,  to  sever  the  modes  of  selection  of  the  terms  of  office  of  the 
county  Judge  from  that  of  surrogate,  save  in  the  counties  of  New  York  and 
Kings. 
1  Sahb—Laws  1871.  Ch.  859,  abb  Laws  1881,  Gh.  618. 

That  chapter  618  of  the  Laws  of  1881,  providing  that  a  vacancy  happening 
fn  the  office  of  county  Judge  shall  be  filled  for  a  full  term  of  six  years  at  the 
next  general  election  thereafter,  operates  both  to  fix  the  stodw  of  a  surrogate 
thus  elected,  and  to  repeal  any  prior  legislative  provision,  if  any  there  were, 
repugnant  thereto,  and  was  a  legislative  interpretation  of  chapter  659,  §  5, 
Laws  1871. 
A.  8amb--Act  of  1871. 

That  the  act  of  1871,  in  the  words  "when  such  officers  shall  be  elected  to 
flil  a  vacancy, "  refers  simply  to  the  contingency  out  of  which  the  necessity 
for  an  election  arises,  and  does  not  attempt  (o  limit  the  term  for  which  the 
officers  named  were  to  be  elected. 
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Appeal  from  judgment  of  generfd  term,  Second  department,  affirming; 
judgment  of  supreme  court  in  fieivor  of  plaintifif. 

Jotm  E.  Pamm8y  for  appellant,  Chas.  De  Kay  Townaend. 
H.  E,  Sidcdsy  for  respondent,  the  People,  etc. 

RuGER,  C.  J.  The  only  queation  presented  by  this  appeal  is  whether 
the  defendant,  who  was  elected  surrogate  of  Queens  county  at  a  general 
election  in  November,  1880,  is  entitled  to  a  full  term  of  six  years  from 
January  1st  succeeding  his  election,  or  is  limited  to  filling  out  the  unex- 
pired term  of  his  predecessor.  Alexander  Hagner  was  elected  sur- 
rogate of  th^  county  in  November,  1879,  for  a  term  of  six  years  from 
January  1,  1880,  but,  after  holding  the  oflSce  about  three  months,  died 
April  8,  1880,  and  was  succeeded  by  Garret  J.  Garretson  under 
an  appointment,  from  the  governor  "for  and  during  the  time  limited  by 
the  constitution  and  the  kw,''  and  Garretson  duly  qualified,  and  dis- 
charged the  duties  of  the  office  until  January  1,  1881.  The  defendant 
then  entered  the  office  by  virtue  of  his  election,  and  continued  to  dis- 
charge its  duties  until  January  1,  1886,  when  the  relator  demanded  pos- 
session, claiming  under  an  election  held  in  November,  1885,  at  which 
he  received  a  majority  of  the  votes  cast  for  surrogate.  This  election  was 
invalid  unless  the  term  to  which  the  defendant  was  entitled  by  virtue  of 
his  election  expired  on  December  31,  1885. 

The  office  of  surrogate,  as  it  now  exists,  was  created  and  organized  un- 
der the  judiciary  article  of  the  constitution  adopted  in  1870,  and  the 
statutes  passed  to  effectuate  the  constitutional  intent.  The  portions  of 
the  constitution  relating  to  the  piesent  inquiry  read  as  follows.  Article 
6,  §  15,  provides: 

"The  existing  county  courts  are  continued,  and  the  judges  thereof  in  office 
at  the  adoption  of  this  article  shall  hold  their  office  until  the  expiration  of 
their  respective  terms.  Their  tiuocessors ' sTiall  be  chosen  by  the  electors  of 
the  countiee  for  the  term  of  six  years.^  **T?ie  county  judge  shaU  aXeo  be 
surrogate  of  his  county;  but  In  counties  having  a  population  exceeding  forty 
thousand  the  l^islnture  may  provide  for  the  election  of  a  separate  officer  to 
be  surrogate,  whose  term  of  office  shall  be  the  same  as  that  of  county  judge." 

In  order  to  carry  into  effect  these  provisions,  the  legislature  passed 
chapter  859  of  tlie  Laws  of  1871,  which,  among  other  things,  provided 
for  the  election  of  county  judges  in  each  of  the  counties  of  the  state  (ex- 
cq>t  New  York  and  Kings)  upon  the  expiration  of  the  ierms  of  office  of 
the  existing  incumbents,  and  for  the  election  of  separate  officers  as  sur- 
rogates, at  the  option  of  the  boards  of  supervisors  of  the  respective  coun- 
ties whose  population  exceeded  40,000.  Under  these  provisionel  nearly 
one-half  of  the  counties  of  the  state  elected  to  avail  themselves  of  the 
privUege  of  choosing  separate  officers  as  surrogates,  and  the  duties  of  the 
offices  of  county  judge  and  surrogate  throughout  the  state  were  thereafter 
distributed  among  three  classes  of  persons,  viz.:  those  who  performed 
the  duties  of  both  county  judge  and  surrogate,  those  who  discharged 
those  of  county  judge  alone,  and  those  who  acted  as  surrogates  only. 
The  Ktcheme  of  the  constitution  whereby  the  duties  of  both  surrogate  and 
county,  judge  w^re,  in  a  majority  of  the  counties  of  the  state,  united  in 
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the  same  person,  rendered  it  imperative  that  their  terms  of  office  should 
be  identical,  and  famished  an  obvious  reason  for  the  requirement  relat- 
ing thereto  contained  in  that  instrument.  In  the  case  of  county  judges 
who  perform  the  duties  of  surrogate,  they  are,  by  force  of  the  constitu- 
tion, none  the  less  county  judges,  although  they  also  act  as  surrogateSi 
and  are  affected  by  all  l^^lation  applicable  to  county  judges  or  surro- 
gates; but,  in  the  case  of  separate  officers  elected  as  surrogates,  their 
terms  of  office  must  conform  to  those  of  all  county  judges,  as  the  result 
of  the  fundamental  law  declaring  that  they  "shall  be  the  same  as  the 
county  judge." 

In  view  of  the  circumstances,  it  will  be  seen  how  impossible  it  is,  by 
legislative  enactment,  to  sever  the  modes  of  selection  of  the  terms  of  of- 
fice of  one  of  these  classes  from  the  other,  save  in  the  counties  of  New 
York  and  Kings,  which  are  in  this  respect  excepted  from  the  operation 
of  the  constitution.  It  may  occur  that  the  competency  of  persons  to  fill 
the  respective  offices  of  surrogate  and  county  judge  may  differ,  and  might 
require  one  to  cease  to  serve  in  one  capacity,  whereas  he  could  lawfully 
continue  to  act  in  the  other;  but  this  does  not  seem  to  us  to  present  any 
'  obstacle  to  the  enforcement  of  the  constitutional  provision  as  to  the  iden- 
tity of  their  respective  terms  of  office.  People  v.  Cbrr,  100  N.  Y.  236; 
S.  C.  8  N.  E.  Rep.  82.  In  the  case  of  county  judges  who  are  also  sur- 
rogates, the  termination  of  their  competency  as  county  judges  would 
also  render  them  incompetent  to  serve  as  surrogates,  inasmudi  as  their 
right  to  act  as  surrogates  is  a  mere  incident  to  the  office  of  county  judge, 
and  must  terminate  when  their  capacity  to  serve  as  county  judge  ceases. 
As  to  separate  officers  holding  the  office  of  surrogate,  the  circumstance  that 
they  are  authorized  to  continue  to  act  as  surrogates  when  a  county  judge 
would  be  ineligible  to  serve  in  a  judicial  capacity  does  not  create  any  differ- 
ence in  their  respective  terms  of  office,  or  introduce  any  embarrassment 
in  enforcing  the  constitutional  scheme  as  to  the  identity  of  their  terms  of 
office.  It  would  therefore  seem  that  the  language  of  the  constitution 
had  indissolubly  wedded  the  official  terms  of  all-  county  judges  and 
surrogates,  and  had  thus  placed  the  subject  beyond  the  legislative  power 
•  to  effect  any  discrimination  between  these  offices  in  that  respect. 

We  are  thus  brought  to  the  consideration  of  section  6  of  the  act  of 
1871,  which  it  is  claimed  has  that  effect.     It  reads  as  follows: 

^Seo.  5.  The  separate  officer  elected  and  performing  the  duties  of  the  office 
of  surrogate,  and  the  legal  officer  discharging  the  duties  of  county  judge  and 
of  surrogate,  and  elected  at  the  election  provided  for  in  this  apt/  shall  enter 
upon  their  duties  on  the  first  day  of  January  next  after  such  election,  and 
shall  hold  their  office  for  the  term  of  six  years  from  said  first  day  of  January; 
hut  when  such  officers  shall  be  elected  to  fill  a  vacancy,  then  they  shall  entte 
upon  the  discharge  of  the  duties  of  the  office  to  which  they  have  been  elected 
immediately  upon  the  receipt  of  the  certificate  of  such  election." 

In  this  connection  it  is  important  to  consider  also  the  amendment  of 
that  act  effected  by  chapter  613  of  the  Laws  of  1881 ,  which  is  as  follows: 

"Sec.  9.  When  a  vacancy  shsill  occur  in  the  office  of  anyeouniy  Judge  In 
any  of  the  counties  of  the  state,  (except  New  Torlc  and  Kings,)  from  any 
cause,  before  the  expiration  of  term,  the  office  shall' be  fllM  form  full;  tena 


Digitized  by 


Google 


N.Y.]  PEOPLE  V.  TOWNSEND.  863 

of  six  years  at  the  next  general  election  happening  not  less  than  thiiee  months 
after  snch  vacancy  occurs." 

Whatever  provision  may  at  any  time  be  enacted  by  the  l^slature 
affecting  the  term  of  office  of  county  judge  must,  if  lawfuDy  adopted,  be, 
by  force  of  the  constitution,  equally  applicable  to  the  office  of  surrogate. 
Thus  the  act  of  1881-  providing  that  a  vacancy  happening  in  the  office 
of  county  judge  shall  be  filled  for  a  full  term  of  six  years  at  the  next 
general  election  thereafter  operates  both  to  fix  the  status  of  a  surrogate 
thus  elected,  and  to  repeal  any  prior  legislative  provisions,  if  any  there 
were,  repugnant  thereto.  Livingston  v.  Harm,  11  Wend.  329;  Fowler  v. 
BuU,  46  N.  Y.  57;  HarringUm  v.  Trustees,  etc.,  10  Wend.  547. 
'  Although  this  amendment  was  adopted  subsequent  to  the  election 
under  which  the  defendant  claims,  it  became  a  law  before  the  election 
of  the  relator,  and  must  be  regarded,  not  only  as  a  legislative  interpreta- 
tion of  the  act  of  1871,  but  as  determining  the  law  of  the  land  when  the 
rights  of  the  parties  herein  accrued.  Whatever  effect  this  amendment 
had  upon  the  term  of  office  of  a  county  judge  under  the  force  of  the  con- 
stitutional requirement  that  the  term  of  a  surrogate  shall  be  the  same  as 
that  of  a  county  judge,  it  cannot  be  questioned. but  that  it  had  a  like  ef- 
fect upon  surrogates.  The  amendment,  in  terms,  refers  generally  to  the 
office  of  county  judge  alone,  but  this  embraces  not  only  those  persons 
who  are  county  judges,  but  also  those  who  are  also  surrogates  of  their 
county.  If  the  act  of  1871  is  susceptible  of  the  construction  placed  upon 
it  by  the  relator,  we  should  have  not  only  one  term  of  office  for  a  county 
judge  and  another  for  a  surrogate,  but  also  different  terms  for  the  same 
office  in  respect  to  th^  several  duties  required  to  be  discharged  by  him. 
A  construction  so  absurd  and  repugnant  to  common  sense  should  not  be 
adopted  if  the  language  of  the  statute  is  reasonably  susceptible  of  any 
other  meaning. 

It  is  also  well  to  premise  that  there  are  no  considerations  of  public 
policy  to  be  subserved,  or  special  object  to  be  accomplished,  in  preserv- 
ing the  periodicity  of  election  in  the  case  of  these  officers,  (as  there  was 
in  the  Case  of  McClave,  99  N.  Y.  83;  S.  C.  1  N.  E.  Rep.  235,)  which 
'  requires  the  adoption  of  fixed  consecutive  periods  for  their  election.  The 
primary  object  of  the  constitution  seems  to  have  been  to  make  the  offi- 
cers .elective,  and  to  give  efficiency  to  the  administration  of  their  duties, 
by  lengthening  the  terms  of  their  incumbents,  and  this  seems  to  be  best 
promoted  by  giving  a  legitimate  effect  to  every  constitutional  election  of 
such  officers.  In  considering  this  question  it  is  also  important  to  observe 
that  there  is  no  express  provision,  either  of  the  constitution  or  the  stat- 
utes, which  restricts  the  term  of  an  elected  county  judge  or  surrogate  to 
any  other  period  than  that  of  six  years  mentioned  in  the  constitution, 
and  the  point  presented  is  whether,  in  giving  a  construction  to  the  stat-, 
ute  of  1871,  it  shall  be  held  by  implication  to  have  been  intended  to  re- 
strict the  duration  of  the  term  in  any  case.  The  language  of  the  section 
is  susceptible  of  two  constructions  only,  and  they  are  presented  by  the 
respective  parti«»  thereto.  The  defendant  claims  that  the  words  "where 
each  officer  shall  be  elected  to  fill  a  vacancy''  may  be  interpret^  i^o^ 
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cording  to  the  popular  signification  of  the  language,  and  considered  de- 
scriptive merely  of  the  occasion  for  the  election,  and  not  as  defining  the 
terms  of  office;  while  the  relator  insists  that  they  define  the  limit  of  the 
term;  Upon  the  success  of  this  contention  the  relator's  case  must  stand 
or  fall. 

Although  the  question  made  has,  under  the  aspect  presented  by  the 
various  statutes  relating  thereto,  been  the  occasion  of  quite  conflicting 
views  on  the  part  of  able  jurists,  and  may  not  be  entirely  free  from  doubt, 
yet  we  think,  when  examined  in  the  light  of  the  controlling  effect  to  be 
given  to  the  constitutional  provisions,  it  is  still  capable  of  a  reasonably 
certain  solution.  All  of  those  contingencies  for  which  the  constitution 
either  expressly  or  impliedly  provides,  must  be  governed  by  its  provis- 
ions, and  it  is  only  in  cases  expressly  delegated  to  the  legislature  for  its 
action,  or  when  the  constitution  is  silent  on  the  subject,  that  the  l^s- 
lative  will  is  controlling.  An  examination  of  the  constitution  indicates 
certain  subjects  affecting  the  question  under  consideration  upon  which 
its  framers  have  clearly  expressed  their  will,  and  which  are  decisive,  as 
we  think,  of  this  appeal.  Thus  express  provisions  declare  that  county 
judges  and  surrogates  are  to  be  elected,  and,  when  elected,  their  terms 
of  office  are  to  commence  on  the  first  day  of  January  next  succeeding 
their  election,  and  to  continue  for  six  years  therefrom.  The  language  of 
the  constitution  is  broad,  plain,  and  unequivocal.  The  successors  of 
the  judges  then  in  office  "shall  be  chosen  by  the  electors  of  the  counti^ 
for  the  term  of  six  years."  Who  are  the  "successors"  of  the  judges  then 
in  office?  It  confessedly  does  not  mean  the  immediate  successors  alone, 
but,  by  universal  acceptation,  has  been  held  to  lay  down  the  rule  not 
only  by  which  the  constitutional  term  of  all  successors  shall  be  deter- 
mined, but  also  a  permanent  method  for  their  selection.  People  v.  Cfetrr, 
86  I^.  Y.  514.  The  language  applies  to  all  of  the  indefinite  line  of 
successors  of  the  original  incumbents,  aiid  furnishes  a  controlling  rule 
on  the  subject,  except  in  the  special  cases  where  the  constitution  provides 
for  the  filling  of  vacancies.  Whenever  a  successor  to  a  prior  incumbent 
is  to  be  chosen  by  election,  his  term  of  office  is  fixed  at  six  years  by  the 
express  provision  of  the  constitution.  Section  16,  art.  6,  of  the  consti- 
tution provided  for  certain  vacancies  in  these  offices  by  authorizing  the 
legislature,  on  the  application  of  the  board  of  supervisors  of  any  county, 
to  provide  for  the  election  of  special  officers  to  discharge  the  duties  of 
county  judge  and  of  surrogate  in  such  counties  in  case  of  their  inability, 
or  of  a  vacancy;  and  in  some  of  the  counties  of  the  state  these  provisions 
have  been  availed  of,  and  the  special  officers  so  chosen  necessarily  fill 
any  vacancy  occurring  in  the  offices,  to  discharge  the  duties  of  which 
they  were  elected.  In  other  counties,  however,  vacancies  in  the  office 
of  county  judge  and  surrogate  must  be  supplied  according  to  the  gen- 
eral provisions  regulating  the  mode  of  filling  them  provided  by  the  con- 
stitution and  statutes;  and  the  county  of  Queens  is  one  of  such  counties. 

In  the  case  of  elective  officers  the  necessity  for  the  existence  of  some 
continuous  authority  to  fill  vacancies  temporarily ,  iii' order  that  the  per- 
formance of  their  duties  may  not  be  too  seriously  interrupted,  and  the 
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mconvetiience  and  inadequacy  of  any  systein  by  whioh  auch  pow^ooUld 
be  exerciaed  by  the  people  through  the  medium  of  popular  eLeetipna  ex- 
cept at  r^ular  periods,  led  to  the  adoption  of  that  clause  of  the  consti« 
ution  which  ddegated  to  the  legislature  power  to  make  provifiion  for 
such  cases.  The  entire  scope  and  theory  of  the  constitution,  however, 
requires  those  offices,  when  vacant,  to  be  filled  by  the  people  at  their 
r^ular  annual  election  when  it  is  possible  to  do  so;  but,  when  a  depart^ 
ure  from  that  mode  is  rendered  necessary  by  any  accident,  the  power  of 
selection  is  limited  to  the  shortest  space  of  time  possible,*  and  a  return 
lo  the  elective  principle  at  the  earliest  opportunity  is  necessitated.  The 
constitution  therefore  provides  that  the  legislature  shall  make  provision 
for  the  selection  of  persons  to  fill  temporarily  such  vacancies  aa  may  OC" 
cur  in  public  offices,  but  in  the  case  of  the  adoption  of  any  other  mode 
than  that  of  election  such  power  is  limited  to  the  period  of  time  interven- 
ing between  the  commencement  of  the  political  year  next  succeeding  the 
first  annual  election  after  the  happening  of  the  vacancy  and  the  occur- 
rence of  the  vacancy.  People  v.  Keder^ll  N.  Y.  371?  section  6,  art.  10, 
Const. 

In  the  exercise  of  this  power,  it  was  competent  for  the  legislature  to 
provide,  as  it  did  by  section  6  of  the  act  of  1871,  for  the  selection  of 
some  person  to  fill  the  office  of  surrogate  between  the  occurrence  of  a 
vacancy  and  the  first  day  of  January  thereafter;  and  the  designation,  by 
such  section,  of  the  persons  who  had  been  theretofore  elected  as  eftirro- 
gate  did  not  thereby  enlarge  his  constitutional  term,  but  provided  simply 
a  mode  of  filling  out  a  term  of  limited  duration  over  which  the  legislar 
ture  had  unquestionable  constitutional  authority.  During  the  period 
intervening  between  the  occurrence  of  a  vacancy  happing  so  that  an 
election  can  be  held  at  a  regular  general  election,  and  the  conxmencement 
of  the  next  political  year,  the  constltjition  gives  fholegi8lature>  unlimited! 
power  to  indicate  the  mode  of  filling  it,  and  it  is  competent  to  provide 
therefor  by  conferring  power  of  appointment  upon  the  executive  depart- 
ment, or  in  such  other  mode  as  in  its  discretion  it  may  deem  wise  and 
prudent. 

After  the  death  of  Hagner,  GARRE'^teoN  was  appointed  to  fill  the  va- 
cancy in  the  office  '^for  and  during  the  time  limited  by  the  constitution 
and  the  laws."  It  was  competent  for  the  l^islature  to  provide  that  his 
authority  should  terminate  upon  the  election  of  a  successor,  and  that 
such  successor  should  serve  during  the  remainder  of  the  limited  term 
extendii^  to  the  first  of  January  succeeding  the  occurrence  of  the  va- 
cancy. The  legislature  had  not,  however,  the  power  to  restrict  tjie  term, 
of  a  duly-elected  officer  whose  term  oif  office  had  been  fixed  by  the  con- 
stitution, or  to  provide  any  other  term  for  a  surrogate  than  that  belong- 
ing to  a  county  judge.  A  reasonable  construction  of  the  act  of  1871 
therefore  requires  us  to  hold  that  the  words  "when  such  officer  shall  be 
elected  to  fill  a  vacancy"  refer  simply  to  the*  contingency  oat  of  whicht 
the  necessity  of  an  eli^otion  arises,  and  do  n^t.nttezppt  to  UmitvtW  term 
for  which  the  officers  named  were  to  be  elected.  To  hold  otherwise 
would  bring  the  provision  in  conflict  with  the  imitations  ppoui  the  1 
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lative  power  imposed  by  the  oonstitution,  {Sage  v.  OUy  of  Brooldyn,  89 
N.  Y.  200,)  and  create  an  unwarrantable  distinction  between  the  terms 
of  office  pertaining  to  county  judges  who  perform  the  duties  of  judge 
and  surrogate,  and  those  who  hold  only  the  separate  office  of  county 
judge. 

The  interpretation  thus  put  upon  the  act  of  1871  not  only  gives  it 
legitimate  effect,  but  avoids  a  conflict  with  constitutional  provisions, 
and  brings  the  office  of  county  judge  and  surrogate  into  harmony,  in  re- 
spect to  filling  vacancies  therein  by  an  election,  with  those  of  judges  of 
the  court  of  appeals  and  supreiiie  court,  and  also  with  those  of  sheriffs, 
county  clerks,  registers,  coroners,  district  attorneys,  and  most  other  elect- 
ive officers  mentioned  in  the  constitution.     Section  1,  art.  10,  Const. 

It  is  unnecessary  for  us  to  attempt  to  give  a  construction  to  section 
2492  of  the  Code  of  Civil  Procedure,  inasmuch  as  the  board  of  super- 
visors of  Queens  county  has  not  attempted  to  exercise  the  authority  con- 
ferred by  that  provision. 

These  views  lead  4^0  the  conclusion  that  the  defendant  was  dected  to 
the  office  of  surrogate  of  Queens  county  in  1880  for  the  full  term  of  six 
years  from  the  first  day  of  January  succeeding,  and  is  entitled  to  hold 
such  office  during  that  period. 

The  judgment  of  the  supreme  court. should  be  reversed,  and  final  judg- 
ment rendered  for  the  defendant,  with  costs. 

(All  concur.) 

a02  N.  Y.  416)        .  . 

Burr  r*  Db  La  Vergnb.* 
(Court  of  Appeals  of  New  York.   June  1, 1886.) 

1.  FATE27T8    FOR    INVENTIONS  —  ASSIONMBNT  —  PARTNEBSHIF — AGRBBICBNT    TO 

Share  Patent  to  be  Perfected  with  Firm  Moneys. 

WhUe  a  partner  acquires  no  interest  in  an  invention  by  a  copartner  merely 
because  of  the  firm  relation,  even  though  it  relates  to  an  improvement  in  ma- 
chinery to  facilitate  the  business  carried  on  by  them,  yet  where  he  persuades 
his  copartner  to  agree  to  pay  expenses  of  experiments  in  perfecting  an  in- 
vention in  consideration  of  a  share  in  the  results,  and  the  firm  pays  such  ex- 
fienses,  and  afterwards  the  said  partner  and  the  inventor  take  out  a  patent 
or  the  invention  in  their  joiilt  names,  to  the  exclusion  of  the  other  partner, 
the  iatter  can  maintain  an  action  to  compel  his  Copartner  to  carry  out  the 
agreement. 
S.  Same— Agreement  Valid  though  by  Parol^Rbv.  St.  U.  8.  §  48fl8. 

Such  an  agreement  is  not  void  by  reason  of  section  4898  of  the  United  States 
<    'Revised  Statutes,  forbidding  the  assignment  of  patent  by  parol,  as  it  related 
to  an  inchoate  invention,  not  perfected  or  patentable  at  tne  time  the  agree- 
ment was  made. 
8.  Reference— Interlocutory  Judgment— Appeal. 

The  point  that  there  was  no  reference  pursuant  to  the  interlocutory  Jud^- 
•  ment  is  an  irregularity  to  be; reached  by  motion,  and  is  not  brought  up  by  an 
^i^peal  from  the  J.udgment  pimply. 

Appeal  fironi  judgment  of  general  term-  supreme  court,  First  depart- 
ment, affirming  judgment  in  &vor  of  defendant. 

(kcar  Prisbie  and  E.  N.  DiAdrtlbiir^  for  respondent,  William  H.  Burr. 
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Sidneys.  JBorwand  Sand.  Hand,  for tippellant,  John  C^  DeLa  VergQev 

Ajjdrews,  J.  The  proposition  asserted  in  behalf  of  the  defendant, 
that  one  partner  acquires  no  right  or  interest,  legal  or  equitable,  in  an 
invention  made  by  his  copartner  during  the  existence  of  the  partnership, 
by  reason  merely  of  the  copartnership  relation,  although  the  invention 
relat^  to  an  improvement  in  the  machinery  to  facilitate  the  business  car- 
ried on  by  the  firm,  and  although  the  partner  making  the  invention 
uses  copartnership  means  in  his  experiments,  and  is  also  bound,  by  the 
copartnership  articles,  to  devote  his  whole  time  and  attention  to  the  firm 
business,  is  a  doctrine  supported  by  authority  and  consonant  with  rea- 
son. Sletnmer'a  Appeal,  58  Pa.  St.  164;  Belcher  v.  W^MUemore,  134  Mass. 
330. 

The  proposition  assumes,  however,  that  there  was  no  agreement  pur- 
suant to  which  a  joint  right  was  to  be  acquired  in  inventions  made  by 
either  partner,  and  that  the  making  or  perfecting  of  inventions  was  not 
within  the  scope  of  the  partnership  business.  The  defendant  relies  upon 
this  principle  as  decisive  against  the  claim  of  the  plaintiff  to  demand 
any  share  in  the  joint  inventions  of  Mixer  and  the  defendant,  for  which 
patents  were  issued  to  them  jointly.  This  contention  is  put  upon  the 
ground  that  the  agreement  between  the  plaintiff  and  the  defendant,  upon 
which  the  plaintiff  bases  his  action,  as  proved  and  found,  related  to  an 
interest  in  inventions  which  should  be  made  by  Mixer  undier  the  arrange- 
ment between  Mixer  and  the  defendant.  It  is  therefore  claimed  that  the 
agreement  is  confined  to  an  interest  in  inventions  made  by  Mixer  exdu*- 
sively,  and  does  not  extend  to  joint  inventions  miide  by  Mixer  and  the 
defendant.  But  this  construction  of  the  contract,  if  allowed  to  prevail 
in  this  case,  would  operate  as  a  fraud  upon  the  plaintiff^.  When  the 
agreement  was  made,  Mixer  had  in  mind  an  undeveloped  idea  which  he 
desired  to  embody  in  an  experimental  machine,  to  test  its  practicability 
and  usefulness,  and  he  therefore  proposed  to  the  defendant  that  experi- 
ments should  be  carried  on  in  the  brewery  of  De  La  Veigne  &  Burr,  and 
that  he  would  give  the  defendant  one-half  interest  in  the  invention,  pro- 
vided the  latter  would  pay  the  expenses  of  making  the  experiments  and 
of  constructing  an  experimental  machine  to  test  the  value  of  the  inven- 
tion. The  defendant,  as  the  evidence  on  the  part  of  the  plaintiff,  tends 
to  show,  then  presented  the  proposition  to  the  plaintiff,  and  off^ered  to 
give  him  one-half  of  his  proposed  interest  under  the  proposition  of 
Mixer,  provided  the  plaintiff  would  agree  that  the  expense. of  the  ex- 
periments, and  of  constructing  the  experimental  n^achine,  should  be  paid 
by  the  firm.  The  plaintiff  consented,  and  an  expenditure  of  $40^000 
was  incurred,  and  paid  by  the  firm  in  prosecuting  the  enterprise,  which 
finally  resulted  in  the  perfecting  of  the  invention,' and  the  construction 
of  a  machine  apparently  of  great  value*  Three  several  patents  werje  ap- 
plied for,  and, issued  to  defendant  .and.  Mixer  jointly.  This  ..fact,  fur- 
nishes the  foundation  for  .the  o]^u^,.iuade  that  these  patents  w^e  not 
within  the.  agi:eenxentj^etweepithep£^rties#/    .      - 

It  must  be  assumed  ihat  the  inventions  covered  by  these  pi^tents.wer^ 
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th6  joint  inventibAB  of  the  joint  patentees.  This  is  the  inference  from 
the  patents  themselves,  and  it  is  claimed  that  the  inference  is  conclusive 
and  incontestable  upon  a  collateral  inquiry.  Assuming  this  to  be  true, 
nevertheless  it  does  not,  we  think,  furnish  an  answer  to  the  claim  of  the 
plaintiff  to  an  interest  in  these  patents,  under  his  arrangement  with  the 
defendant.  The  referee  finds,  and  the  evidence  justifies  the  finding, 
that  the  most  material  parts  of  the  invention  were  Mixer's.  Nor  can 
there  be  any  reasonable  doubt  that  the  patents  embraced  the  original 
idea  of  Mixer,  existing  when  the  original  negotiation  commenced  be- 
tween him  and  the  defendant,  but  adapted  and  perfected  by  experiment 
until  the  invention  took  its  final  form.  Assuming,  as  perhaps  must  be* 
assumed,  that  in  the  course  of  these  experinients  the  defendant  contrib- 
uted original  suggestions  which  were  adopted,  and  entitled  him  to  claim 
the  inventions  as  the  joint  inventions  of  himself  and  Mixer,  nevertheless 
we  are  of  opinion  that,  as  between  himself  and  the  plaintiff,  they  must 
be  regarded,  for  the  purposes  of  this  action,  as  the  inventions  of  Mixer 
alone,  and  that  any  contribution  on  the  part  of  the  defendant  thereto 
must  be  considered  as  having  been  made  in  aid  of  Mixer  while  proceed- 
ing under  the  original  agreement.'  Any  other  conclusion  would,  as  we 
have  said,  work  a  fraud  upon  the  plaintiff.  It  is  significant,  as  bearing 
upon  this  view,  that  all  the  experiments,  including  whatever  was  done 
at  the  suggestion  of  the  defendant,  were  conducted  at  the  expense  of  the 
firm-,  and  were  treated  as  expenses  incurred  under  the  arrangement  be- 
tween the  parties.  It  is  suflficient,  without  further  elaborating  this  part, 
to  state  our  concurrence  in  the  conclusion  reached  by  the  learned  trial 
jti5ge  as  to  the  right  of  the  plaintiff  to  an  interest  in  the  patents,  in- 
cluding the  patent  issued  to  the  defendant  in  his  own  name  alone. 

We  are  also  of  opinion  that  no  error  was  committed  in  adjudging  that 
the  plaintiff  was  Entitled  to  share  in  all  the  advantages  derived  or  de- 
rivable by  the  defendant  from  the  inventions,  past  or  future,  which  are 
within  the  contract  between  the  parties.  The  profits  heretofore  received 
by  the  defendant  from  lix^enses  orsales  of  the  right  to  use  the  invention 
are  assumed  by  the  defendant  to  be  reached  and  covered  by  the  judg- 
ment. We  think  the  defendant  is  justly  accountable  to  the  plaintiff  for 
his  share,  according  to  his  interest  under  the  contract.  It  is  not  the  case 
of  one  joint  owner  and  patentee  exercising  the  right  to  license  the  use  of 
the  invention,  which  he  has  a  right  to  do  without  accountability  to  the 
othet  joint,  owners  or  patentees.  The  defendant  denied  the  title  of  the 
plaintiff,  and  refused  to  clothe  him  with  a  legal  title  to  his  interest  in 
the  patents;  thereby  practically  precluding  him  from  availing  himself  of 
their  use  by  granting  licenses- to  others.  His  situation  was  analogous  to 
that  of  a  tenant  in  common  of  land,  who  has  been  ousted  by  a  co-tenant, 
who  has  approjpriated  the  rents  and  profits  exclusively  to  his  own  use. 
The  plaintiff  cannot  have  the  full  benefit  of  his  agreement  unless  the  de» 
fendant  is  held  to  account  for  the  profits  received  by  him.  The  judg- 
ment does  not  specifically  define  what  future  inventions  will  come  within 
or  result  from  the  contract  between  the  parties.  This  can  be  determined 
when  the  <|ueBtion  arisen. 
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The  claim  that  the  agreement,  being  by  parol,  was  void  under  the 
statute  of  the  United  States,  is  not  well  founded.  *fhe  agreement  related 
to  an  inchoate  invention,  not  perfected  or  patentable  at  the  time  the 
agreement  was  made,  and  was  not,  therefore,  within  section  4898  of  the 
United  States  Revised  Statutes,  which  declares  that  "every  patent,  or  any 
interest  therein,  shall  be  assignable  in  law  by  an  instrument  in  writing. ** 
In  the  case  of  a  perfected  invention,  the  statute  does  not  prevent  the  ob- 
taining of  an  equitable  title  thereto  or  interest  therein  by  parol,  (Walk. 
Pat.  §  274,)  nor  does  it  apply  to  a  parol  executory  agreement  to  transfer 
an  interest  in  an  invention  contemplated,  but  not  perfected,  and  not  cog- 
nizable under  the  patent  laws  when  the  agreement  was  made.  The  plain- 
tiff, by  the  agreement,  acquired  an  equitable  right  which  attached  to  the 
interest  of  the  defendant  in  the  patents  subsequently  issued,  and  he  is 
entitled  to  demand  a  l^al  title  corresponding  with  his  equitable  interest. 

The  objection  that  there  was  no  reference  pursuant  to  the  interlocutory 
jtdgment  is  not  based  upon  any  fact  affirmatively  appearing  on  the  rec- 
ord. But  assuming  that  the  final  judgment  was  rendered  without  a 
reference,  it  was*  nevertheless  entered  upon  the  direction  of  the  judge  be- 
fore whom  the  case  was  fried,  and  at  most  it  was  an  irregularity  to  be 
reached  by  motion,  and  is  not  brought  up  by  an  appeal  firom  the  judg- 
ment simply. 

We  think  the  judgment  should  be  affirmed. 

(All  concur.)  ' 

(102  N.  Y.  702)  . 

O'Connor  v.  Couzbn. 

(Court  of  Appeals  of  New  York,    June  1,  1886.)* 

InTOzicATnrG  Liquors —- CivHi  Damaqb  Act  — Laws  1878,  Ch.  646-r£YiDENCB 
Necessary  to  Sustain  Action. 

Where  it  is  shown  that  defendant  kept  a  liquor  8toi^«  that  he  knew  plain 
tiff'8  husband  to  be  a  regular  drunkard;  never  sober  in  his  place;  and  plain- 
tifC  testifies  that  she  saw  her  husband  drinking  liquor  in 'defendant's  place 
wtih  persons  named;  that  he  was  ** beastly  drunk, ^  and  brought  home,  etc.; 
that  she  requested  defendant  not  to  sell,  which  he  continued  to  do;  and  that 
her  husband  struck  )ier,  and  failed  to  support  herp-^^makes  out  a  case  suffi- 
cient to  require  a  submission  to  the  jury,  even  though  defendant  denies  each 
charge,  as  the  Jurors  are  not  bound  to  believe  him. 

N.  C.  Moak^  for  appellant,  Lawrence  Couzeu.        .      . 
Ghas.  J.  PcOtersovif  for  respondttnt,  Mary  O'Connor* 

Danforth,  J.  It  is  now  contended  by  the  appellant  that  there  is  no 
evidence  that  O'Connor  drank  intoxicating  liqtior  on  defendant's  prem- 
ises, or,  if  he  did,  that  it  intoxicated  him,  or  'was  the  cause  of  legal 
damage  to  the  plaintiff,  and  hence  that  the  defendant  is  not  liable  under 
the  provisions  of  "the  act  to  suppress  intemperance,  pauperism,  and 
crime,''  (Laws  1873,  c.  646,)  on  which  this  action  is  founded.  The 
same*  propositions  were  submitted  to  the  'trial  court.  At  the  close  of 
the  plaintiflPs  case,  and  again  at  the  close  of  the  entire  testimony,  la 
motion  was  made  to  dismiss  the  complaint.  It  was  denied;  and  an  exn 
ception  then  takeil  is  the  only  one  presented  by  the  record.  That  th^ 
v.7N.E.no.4 — 24 
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defendant  kept  a  liquor  store  during  the  time  in  question;  that  he  knew 
O'Connor  to  be  a  r^ular  drunkard;  that  he  had  seen  him  in  his  place 
many  times,  and  never  sober, — ^was  his  own  testimony.  The  plaintiff 
testi^ed  that  in  February  or  March,  1880,  she  saw  her  husband  drinking 
liquor  in  the  defendant's  place,  with  persons  whom  she  knew  and  named; 
that  he  was  afterwards,  "beastly  drunk,"  brought  home  by  one  of  those 
persons  and  another;  that  she  saw  him  in  the  defendant's  saloon  re- 
peatedly, naming  several  instances,  drinking  ale  "and  pretty  drunk;" 
and  upon  other  occasions  drinking  liquor  sometimes,  and  sometimes  ale; 
that  she  repeatedly  spoke  to  the  defendant,  requesting  him  not  to  sell 
her  husband  liquor;  that  he  disregarded  her  requests;  that  after  these 
occasions  her  husband  struck  and  otherwise  abused  her,  and  failed  to 
render  her  support  or  contribute  to  it.  The  defendant  denies  that  he 
sold  or  gave  to  O'Connor  any  liquor  or  intoxicating  drink.  He  denies, 
also,  that  he  was  notified  by  the  plaintiff  not  to  sell  her  husband 
liquor.  He  goes  so  far  as  to  say  that  upon  one  occasion  when  O'Connor 
tendered  money  with  which  to  pay  for  liquor  he  refused  it. 

If  the  jury  believed  the  defendant's  testimony,  a  verdict  against  him 
would  have  been  impossible.  They  were  not  bound  to  believe  him;  their 
verdict  shows  they  did  not.  The  evidence  was  sufficient  to  require  a 
submission  of  the  question  as  one  which  might  be  answered  in  favor  of 
the  plaintiff. 

Other  propositions  have  been  argued  by  the  learned  counsel  for  the 
appellant,  but  they  are  founded. upon  no  exception,  and  therefore  per- 
mit no  consideration  upon  this  appeal. 

We  think  it  plain  that  the  judgment  should  be  affirmed. 

(All  concur.) 


(107  Ind.  807) 

JuNB  and  others  v.  Paynb  and  others,  i 

(Supreme  Court  of  Indiana.    June  8, 1886.) 

I.  Appbai/— Whbh  Ofbbatbs  as  a  Stat. 

An  appeal  prayed  for  in  term-time,  and  perfected  within  the  time  limited, 
'     'Ifui  "  ' 


•uspendfl  all  lurtheF  proceedings  under  the  Judgment;  but  an  appeal  in  vaca- 
tion, without  bond,  doeB  not  operate  as  a  stay. 
8.  Replevin  — Bond— AcTiow  upon  — Retobn  of  Fbopbbtt^Hitiqatioh  op 
Dahagbs. 

In  an  action  upon  a  replevin-bond  given  to  retain  the  possession  of  prop- 
erty, the  return  of  the  proper^,  after  the  commencement  of  the  action^  may 
be  considered  in  mitigation  of  damages. 

Appeal  from  Montgomexy  circuit  court. 

Kennedy  &  Kennedy  and  RMne  Jt  Eistine^  for  appellantB* 

Wright  &  Seller^  for  appelleea. 

Niblack,  J.  The  facts  upon  which  this  case  rests  may  be  briefly 
stated  as  follows:  In  July,  1881,  David  June,  Erastus  B.  French,  and 
Bobert  Brayton,  the  plaintiffs  below,  and  appellants  here,  commenced 
an  action  against  John  F.  Payne,  Benjamin  M.  Payne,  and  John  P. 
Payne,  in  the  court  below,  to  recover  the  possession  of  a  portable  engine 

^Rehearing  denied.  8  N.  B.  6M. 
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made  by  Y.  D.  Juno  &  Co.,  of  Fremont,  Ohio;  and,  to  enable  the  de- 
fendants in  that  action  to  retain  the  possession  of  the  engine  pending  the 
action,  the  said  Benjamin  M.  Payne,  as  principal,  and  Thompson  Davis, 
Martin  Sarvies,  David  Vancleve,  and  Asbury  T.  Hicks,  as  his  sureties, 
afterwards,  on  the  twentieth  day  of  July,  1881,  executed  a  bond  to  the 
plaintiffs  in  the  penal  sum  of  $1,000,  conditioned  that  if  the  said  ob- 
ligors should  safely  keep  such  engine,  and  in  nowise  injure  the  same, 
and  should  deliver  said  engine  to  the  plaintiffs,  or  to  the  sheriff  of  Mont- 
gomery county,  in  the  event  that  judgment  should  be  rendered  for  the 
return  thereof,  such  bond  should  be  void.  On  the  twenty-seventh  day 
of  May,  1882,  the  plaintiffs  in  that  action  recovered  a  judgment  against 
the  defendants  for  the  possession  of  the  engine,  and  for  the  sum  of  $600 
in  case  a  return  of  the  engine  could  not  be  had.  The  defendants  at  the 
time  prayed  an  appeal  to  the  supreme  court,  and  30  days'  time  was  given 
within  which  they  might  file  an  appeal-bond  in  the  penal  sum  of  $1,000, 
to  the  approval  of  the  clerk.  Such  a  bond  was  filed  within  the  time 
limited,  and  approved  by  the  derk,  but  a  transcript  of  the  proceedings 
appealed  from  was  not  filed  in  the  supreme  court  until  the  third  day  of 
May,  1883.  Pending  the  appeal  in  this  court  no  su^sedeas  was  issued, 
and  no  proceedings  were  taken  for  the  enforcement  of  the  judgment  ap- 
pealed from;  both  parties  seemingly  awaiting  a  final  decision  upon  the 
appeal  before  taking  further  action  concerning  the  matters  in  controversy. 
On  the  first  day  of  November,  1883,  the  judgment  of  the  court  below 
was  affirmed.  See  Pa7/ne  v.  Juney  92  Ind.  252.  Some  time  near  the 
last  day  of  that  month  one  of  the  defendants  to  the  judgment  thus  af- 
firmed met  one  of  the  plaintiffs'  attorneys  on  the  street  in  the  city  of 
Crawfordsville,  and,  informing  him  that  he  was  ready  to  make  return  of 
the  engine,  inquired  as  to  whom  be  should  deliver  it;  whether  to  him, 
the  attorney,  or  to  the  plaintiffs,  at  Fremont,  Ohio.  To  this  inquiry  the 
attorney  replied  that  he  did  not  want  the  engine;  that  he  preferred  to 
have  the  money, — the  engine  being  at  that  time  five  or  six  miles  away 
in  the  country.  A  few  days  later,  that  is  to  say,  on  the  fifth  day  of  De- 
cember, 1883,  the  plaintiffs,  June  and  others,  commenced  this  action 
against  Benjamin  M.  Payne,  and  his  sureties  upon  the  bond  executed  by 
them,  as  hereinabove  stated,  for  their  alleged  failure  to  make  return  of 
the  engine  in  accordance  with  the  stipulations  of  that  bond.  On  the 
tenth  day  of  the  same  month  the  defendants  in  this  action  brought  the 
engine  to  the  city  of  Crawfordsville,  and  delivered  it  to  the  sheriff  of 
Montgomery  county. 

The  defendants  thereafter  answered  in  four  paragraphs:  Mrst,  That 
an  appeal  had  been  prayed  in  term-time  from  the  jud^ent  for  the  re- 
covery of  the  engine;  that  the  appeal  had  been -perfected  by  the  execu- 
tion of  a  proper  appeal-bond,  and  the  filing  of  a  transcript  in  the  su- 
preme court;  and  that  such  appeal  was  pending  and  undetermined  when 
this  action  was  commenced.  Second.  That  the  judgment  for  the  recov- 
ery of  the  engine  had  been  appealed  from  as  above  set  forth,  and  that, 
while,  such  appeal  was  stiU  pmding,  they  had  returiied  the  engine 
d«0aribed  in  the  bond  t6.ih^^ sheriff  cS  Montgomery  county.     Thirds 
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That  an  appeal  had  been  taken,  as  above  stated,  and  that,  immediately 
after  the  judgment  appealed  from  was  affirmed,  they,  the  defendants, 
tendered  back  the  engine  to  the  attorneys  for  the  plaintiffs,  who  refused 
to  receive  the  same,  whereupon  they  ddivered  said  engine  to  the  sheriff 
of  Montgomery  county.  Fourth.  That  an  appeal  had  been  prayed  and 
taken  as  stated  in  the  first  paragraph  herein,  but  without  averring  that 
such  appeal  was  still  pending  and  undisposed  of.  A  demurrer  was  sus- 
tained to  the  second  paragraph,  and  overruled  as  to  the  remaining  para- 
graphs, of  the  answer.  Issue*  Trial  by  jury,  and  verdict  for  the  plain- 
tiffs, assessing  their  damages  at  $35.20.  Answers  to  special  interroga- 
tories respectively  submitted  to  the  jury  found  the  facts  to  be  substan- 
tially as  hereinabove  stated,  and  showed  that  the  amount  of  the  damages 
assessed  by  the  general  verdict  was  for  costs  due  upon  the  original  judg- 
ment. The  plaintiffs  thereupon  moved  for  judgment  in  their  favor, 
upon  the  answers  to  the  special  interrogatories,  for  the  sum  of  $600,  the 
adjudged  value  of  the  engine^  with  interest,  including  also  the  amount 
of  costs  due  upon  the  original  judgment;  but  that  motion,  as  well  as  a 
motion  for  a  new  trial,  was  overruled,  and  judgment  was  r^dered  for 
the  amount  of  the  damages  assessed  by  the  general  verdict. 

The  plaintiflfs  appealing  assign  error  upon  the  overruling  of  their  de- 
murrer to  the  first,  third,  and  fourth  paragraphs  of  the  answer,  upon 
the  overruling  of  their  motion  for  judgment  upon  the  answers  to  special 
interrogatories,  and  upon  the  refusal  of  the  circuit  court  to  grant  them  a 
new  trial. 

We  see  no  objection  to  the  sufficiency  of  the  first  and  third  pardgraphs 
of  the  answer.  An  appeal  prayed  for  in  term-time,  and  perfected  within 
the  time  limited  by  the  court,  suspends  ail  further  proceedings  under  the 
judgment  appealed  from,  and  a  return  of  the  engine  to  the  sheriff  was 
a  performance  of  the  principal  condition  of  the  bond.  Wells,  Repl.  § 
426. 

As  to  the  sufficiency  of  the  fourth  paragraph  of  the  answer  we  need 
not  inquire,  since^npon  the  whole  case,  we  regard  the  question  of  its 
sufficiency  as  of  no  practical  importance  at  the  present  hearing.  The 
evidence,  supplemented  by  the  answers  to  the  social  interrogatories, 
showed  affirmatively  that  the  plaintiflb  were  not  injured  by  the  overrul- 
ing of  the  demurrer  to  that  paragraph.  It  was  thus  made  to'appear  that 
no  such  an  appeal  as  that  relied  upon  in  defense  by  the  first  and  fourth 
paragraphs  of  the  answer  was  in  fact  taken,  and  that  the  appeal  which  was 
afterwards  consummated  was  an  appeal  in  vacation,  without  bond,  and 
consequently  without  any  stay  of  proceedings.  Burk  v.  Howard^  15  Ihd. 
219. 

The  important,  and  indeed  controlling,  questions  at  the  trial  were — 
First,  were  the  defendants  guilty  of  unreasonable  delay  in  offering  to  re- 
turn or  in  returning  the  engine?  Secondly ,  oould  the  Iretum  of  the  en-^ 
gine  after  the  commencement  of  this  action  be  taken  into  conlBidetation 
in  mitigation  of  the  damages?  '         •  ' 

.    It  i^  true  that,  in  cases  of  this  kind,  the  property  niust  be  r^tdrn^  in 
as  good  order  as  when  received  under  the  bond,  and  withih  a  r^asonaUe^ 
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tiiae  after  a  return  has  been  awarded,  and  that,  too,  lYithout  a  demand 
for  its  return.  Wells,  Repl.  §§  419-423,  both  inclusive.  But  what  is 
a  reasonable  time  must,  to  a  considerable  extent,  depend  upon  the  cir- 
cuinstances  attending  each  particular  case.  In  the  case  before  us  there 
was  evidence  tending  to  show  that  there  was  an  implied  understanding 
that  no  measures  would  be  taken  to  enforce  the  penalty  of  the  bond,  or 
to  disturb  the  statu  quo,  until  there  was  a  final  decision  of  this  court  upon 
the  appeal  taken  in  the  replevin  suit.  There  was  also  evidence  tending 
to  prove  that  from  the  first  the  plaintiffs  did  not  desire  a  return  of  the 
engine,  but  preferred  to  abide  the  course  of  events  in  this  court,  and,  if 
practicable,  to  eventually  recover  the  value  of  the  engine  in  money.  This 
was  in  part  well  illustrated  by  the  refusal  of  one  of  their  attorneys  to 
give  any  directions  concerning  the  return  of  the  engine  only  a  few  days 
before  this  action  was  commenced.  Then,  a  petition  for  a  rehearing, 
which  had  been  filed  in  the  cause,  was  not  overruled  until  the  twelfth 
day  of  December,  1883,  seven  days  after  the  institution  of  this  action, 
and  two  days  after  the  engine  was  returned  to  the  sheriff.  There  was 
evidence,  therefore,  which  justified  the  jury  in  coining  to  the  apparent 
conclusion  that  there  had  been  no  unreasonable  delay  in  returning  the 
engine. 

Having  reached  this  conclusion,  the  jury  were  further  justified  in  tak- 
ings the  return  of  the  engine  into  consideration  in  mitigation  of  the  dam- 
ages. Schroder  v.  Walflin,  21  Ind.  238;  Stffry  v.  O^Dea,  23  Ind.  826; 
Wells,  Repl.  §§  457,  458.  It  was  also  proven  that  the  engine  was  in  as 
good  condition  when  it  was  returned  as  it  was  when  the  bond  in  suit 
was  executed.  We  have  consequently  no  reason  for  concluding  that  the 
general  verdict  was  not  substantially  right  upon  the  evidence. 

The  judginent  is  affirmed,  with  costs. 


a07  Ind.  82) 

Ohio  &  M.  Ry.  Co.  v.  CosbV  and  others. 
(Supreme  Oowri  of  Indiana,    Jane  4, 1880.) 

1.  HusBAiTD  AJyn  WiFB—AcJTioi*— Complaint— Gausb  op  Actioh  if  All  t*LAnr- 

TIFF8. 

While,  as  a  general  rule,  a  complaiat,  to  withstand  a  demnrrer,  must  show 
a  cause  of  action  in  all  the  plaintiffs,  an  exception  occurs  where  the  plaintiffs 
are  husband  and  wife,  and  the  action  is  to  recoyer  damages  for  injury  to  the 
person  or  character  of  the  wife. 

2.  Damages  —  Mbasurb  of,  m  ActioK  bt  Husband  aih)  Wifb  fob  PsBsojirAii 

Ik  JURIES  TO  Wife. 

In  an  action  by  the  wife,  in  which  her  husband  Joins,  to  recover  for  injury 
to  her  person,  the  jury  cannot  include  in  their  assessment  damages  caused 
thehjasband  which  he  might  recover  in  a  separate  action. 
8.  Samb— When  Damaqbs  may  be  Qivbn  for  Permakbnt  DisABniiTT— In- 
struction. 

To  justify  the  assessment  of  damages,  in  sack  case,  for  future  or  perma- 
nent disability,  it  must,  appear  that  continued  .or  permanent  disability  is  rea- 
sonably certain  to  i;e^ult  from  the  injury  complained  of. 
4.  Exceptions— Biu*  of  Exceftions— Failure  of  Judob  to  Sign  nr  Tzmb—t 
Effect. 

If  a  proper  bill  of  exceptions  is  presented  to  the  judge  within  the  time  al- 
'lowed,  his  delay  in  signing  and  causing  it  to  be  filed  will  not  deprive  thtf 
parly  of  its  bettsAL       •       «     '  •  r;  . 
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Appeal  from  Dearborn  circuit  court. 

H.  D,  McMvllm,  for  appellant. 

0.  F.  Roberts  and  Roberts  &  Stappy  for  appellees. 

Mitchell,  J.  Lizzie  Cosby  and  her  husband  joined  in  a  complaint 
against  the  Ohio  &  Mississippi  Railway  Company  to  recover  damages  for 
an  alleged  injury  to  the  wife.  The  complaint  charges  that  Mrs.  Cosby, 
having  taken  passage  on  one  of  the  railway  company's  trains,  arrived  at 
Aurora,  her  place  of  destination,  and ,  having  left  her  seat,  and  stepped 
upon  the  first  step  leading  from  the  rear  platform  of  the  car  in  which  she 
had  been  seated,  while  waiting  there  for  the  train  to  stop,  the  conductor 
carelessly  and  negligently  seized  her  by  the  arm,  and,  with  force,  while 
the  train  was  in  motion,  without  fault  on  her  part,  pulled  her  violently 
onto  the  platform  of  the  depot.  Damages  in  the  sum  of  $5,000  are  al- 
lied to  have  accrued  to  the  wife  on  account  of  internal  injuries  sus- 
tained by  the  misconduct  of  the  conductor.  A  demurrer  was  overruled 
to  the  complaint,  after  which,  upon  issue  joined,  the  cause  was  tried  to 
a  jury,  with  the  result  that  a  verdict  and  judgment  were  rendered  for  the 
plaintijff. 

The  ruling  on  the  demurrer  is  complained  of.  The  appellant  contends, 
the  husband  having  joined  his  wife  in  suing  for  a  personal  injury  to  the 
latter,  that,  as  the  complaint  stated  no  cause  of  action  in  favor  of  both, 
the  demurrer  for  want  of  sufficient  facts  was  well  taken.  The  general 
rule  is,  as  the  appellant  argues,  that  a  complaint,  to  withstand  a  de- 
murrer, must  state  a  cause  of  action  in  favor  of  all  the  plaintiffs.  HcHo' 
mem  v.  Hihben,  100  Ind.  338;  Darkies  v.  BdbwSy  94  Ind.  64;  Parker  v. 
STnally  58  Ind.  349.  An  exception  occurs  where,  as  in  this  case,  the 
plaintiffs  are  husband  and  wife,  and  the  action  relates  to  injuries  to  the 
person  or  character  of  the  latter.  In  such  cases,  while  it  is  not  necee- 
Bary,  it  is  not  improper,  to  join  the  husband.  Hamm  v.  Romiiney  98 
Ind.  77;  Roller  v.  Blair,  96  Ind.  20^}  Rogers  v.  Smithy  17  Ind.  323. 

The  complaint  was  to  recover  for  the  personal  injuries  sustained  by 
the  wife.  It  embraced  no  cause  of  action  in  &vor  of  the  husband.  It 
was,  nevertheless,  under  the  authorities  cited,  not  subject  to  demurrer 
on  that  account.  That  the  wife  might  have  maintained  an  action  in 
her  own  name,  without  joining  her  husband,  as  provided  in  section  5131, 
Rev.  St.  1881,  does  not  alter  the  case.  That  a  different  rule  is  held  by 
some  of  the  courts  may  be  conceded.  Midiigan  Cent.  R,  Co.  v.  Oclemany 
28  Mich.  440,  and  cases  cited.  There  was  no  error  in  overruling  the 
demurrer  to  the  complaint. 

The  correctness  of  the  following  instruction  given  by  the  court  is  next 
called  in  question. 

**If  yea  find  for  the  plaintiffs,  then  you  will  determine  from  the  evidence 
the  amount  the  plaintiffs  are  entitled  to  recover,  not  exceeding,  however,  the 
amount  demanded  in  the  complaint;  and,  in  estimating  the  damages,  if  any 
are  ^proved,  you  should  take  into  consideration  the  injury  inflicted  upon  the 
plaintiff  Lizzie  Cosby;  the  pain  and  suffering  undergone  by  her  in  conse- 
qilfsnce  of  h^r  iajv^ies,  if  any  are  proved  ;iind  also,  any  permanent  injury 
sustain^  by  her,  if  the  jury  believe  from  the  evidence.tbat  the  said  plaintiff 
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has  sustained  permanent  injury  from  the  wrongful  acts  complained  of;  and 
also  the  expense  of  medical  attendance,  if  any,  and  for  loss  of  time  occa* 
sioned  by  said  injuries,  if  any  is  shown  by  the  evidence." 

This  instruction  proceeded  upon  the  erroneous  assumption  that  the 
jury  were  authorized  to  include  in  their  assessment  the  damages  recov- 
erable by  the  husband,  as  well  as  those  which  the  wife  might  recover  for 
her  separate  use.  This  was  a  fatal  error.  Presumptively  the  husband 
was  entitled  to  maintain  a  separate  action  to  recover  for  medical  attend- 
ance, loss  of  service,  and  of  the  society  of  his  wife.  He  could  not  re- 
cover for  these  in  an  action  in  which  his  wife  was  suing  for  injuries  to 
her  person,  nor  could  such  damages  be  recovered  by  them  jointly.  It 
was  equally  impossible,  as  the  complaint  was  framed,  for  the  wife  to  re- 
cover for  medical  attendance  or  loss  of  time.  Her  right  was  limited  to 
recover  for  the  injuries  to  her  person,  including  pain,  anguish  of  mind, 
and  all  such  other  damages  as  were  not  presumptively  injuries  to  the 
husband.  Long  v.  Morrigon,  14  Ind.  695;  Fuller  v.  Railroad  Cb.,  21 
(3onn.  667;  Baltimore,  etc.,  Ry.  Co,  v.  Kemp,  61  Md.  74;  Cregin  v.  RaUr 
road  Co.,  15  N.  Y.  192;  2  Woods,  Rys.  1245. 

In  Iowa,  by  statute,  in  a  suit  by  a  husband  and  wife  for  injuries  to 
the  wife,  the  husband  may  join  thereto  daims  in  his  own  right.  Mo- 
Donald  V.  Railroad  Cb.,  26  Iowa,  124. 

In  support  of  the  charge  under  conside]:ation  it  is  plausibly  argued 
that,  inasmuch  as,  under  the  statute  of  1881,  a  married  woman  has 
power  to  incur  liability  for  medical  attendance,  and  since  she  has  the 
right  to  the  profits  of  her  own  labor,  such  attendance  and  loss  of  time 
constituted  proper  elements  of  damage  in  her  favor.  That  the  situation 
of  a  married  woman  might  be  such  that  in  an  action  for  an  injury  to  her 
person  she  might  also  recover  for  medical  attendance,  and  for  loss  of  time, 
may  be  conceded;  but,  to  warrant  such  a  recovery,  some  special  circum- 
stance rebutting  the  presumptive  right  of  the  husband  must  be  averred 
and  proved.     No  daim  is  made  of  any  such  averments  or  proof. 

The  appellant  requested  the  court  to  instruct  the  jury  that,  in  order  "to 
justify  the  assessment  of  damages  for  future  or  permanent  disability,  it 
must  appear  that  continued  or  permanent  disability  is  reasonably  certain 
to  result  from  the  injury  complained  of."  This  was  a  proper  instruction. 
In  Cfeurfarui,  ft,  O.  &L  R.  Cb.  v.NewM,  104  Ind.  264-277,  S.  C.  3 
N.  E.  Rep.  886,  it  is  said  the  jury  may  "take^  into  consideration  all  the 
consequences  of  the  injury,  future  as  well  as  paSat,  when  the  proof  before 
them  renders  it  reasonably  certain  that  future  loss  and  suffering  are  in- 
evitable." That  an  injury  may  possibly  result  in  permanent  disability 
will  not  warrant  the  assessment  of  damages  for  a  possible  disability,  un- 
less it  is  alfio  reasonably  certain  to  follow. 

Rulings  of  the  court  having  relation  to  the  propriety  of  certain  hypo- 
thetical questions  propounded  on  both  sides  are  presented  for  considersi- 
tion^  As  these  rulings  involve  the  frame  of  the  particular  questions, 
rather  than  any  principle,  and  as  we  think  it  scarcely  possible  that  ques- 
tions of  that  character  could  assume  the  same  shape  on  a  second  trial, 
we  do  not  consider' them.  '  ... 
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For  obvious  reasons  the  ruling  of  the  court  on  the  motion  for  a  new 
trial  for  newly-disccvered  evidence  is  not  considered.  ' 

It  only  remains  that  we  notice  the  insistence  of  appellee  based  on  La 
Rose  V.  Loga'osport  Nat.  Bmk^  102  Ind.  342,  S-  C.  1  N,  E.  Rep.  805,  to 
the  effect  that  the  bill  of  exceptions  containing  the  evidence  and  instrac* 
tions  of  the  court  is  not  in  the  record.  The  case  under  consideration  i& 
distinguishable  from  that  relied  upon.  Besides,  it  may  be  considered 
that  the  case  cited  >and  relied  upon  is  explained,  and  in  a  degree  modi- 
fied, by  Robinson  v.  Anderson,  6  N.  E.  Rep.  12,  where  it  is  held  that,  if 
a  proper  bill  of  exceptions  is  prepared  and  presented  to  the  judge  within 
the  time  allowed,  his  delay  in  signing  and  causing  it  to  be  filed  will  not 
deprive  the  party  of  its  benefit.  Within  this  rule  the  bill  of  exoeptions 
is  properly  in  the  record. 

For  the  reasons  given  the  judgment  is  reversed,  with  oosts. 


(106  In4.  689) 

Shannon  v.  Hay. 
(Supreme  Court  of  Indiana,    June  4, 1886.) 

1.  MoRTOAOB—FoRECLOsuRE— Sale— Land  Mobtoaobd  to  Btatb—How  to  bb 

Offbrbd  bt  AtmrrOB. 

Upon  the  sale  by  a  county  auditor  of  land  mortgaged  to  the  atate  for  the 
use  of  a  township,  it  is  sufficient  to  ask  if  any  one  will  pay  the  amount  due, 
and  take  a  less  quantity  than  the  whole  of  the  land,  without  offering  any 
specific  part. 

2.  Bamb>— Action  to  Set  Abide  Void  Salb  and  Oontetanob— PuBCHAsa  Monbt 

MUST  BE  Paid  or  Tendered. 

A  party  whose  mortgage  debt  has  been  paid  by'the  purchase  of  property  kt 
a  void  sale  cannot  have  tne  sale  and  conveyance  set  aside  withodi  payment  or 
lender  to  the  purchaser  of  the  amount  paid  by  him. 

Appeal  from  Vigo  circuit  court. 

Pierce  &  Harper^  for  appellant. 

James  T.  'Pierce^  N,  0.  Buffs,  and  H.  J,  Baker ,  for  appellee. 

HowK,  C.  J.  Appellant,  Shannon,  the  defendant  b^w,  aissigned  as  er« 
ror  upon  the  record  of  this  cause  that  the  trial  court  had  erred  in  its  con- 
clusion of  law  upon  its  special  finding  of  &cts.  The  fieu^ts  found  specially 
by  the  court  were,  in  substance,  as  follows: 

The  appellee.  Hay,  oo  January  13, 1865,  made  the  following  note  and  mort- 
gage to  the  state  of  Indiana,  to- wit,  (here  follows  what  purports  to  be  the 
copy  of  a  mortgage  executed  by  Hay  to  the  state  of  Indiana,  for  the  use  of 
congressional  township  10  N.,  range  9  W.,  of  Vigo  county,  of  a  tract  of  land 
of  the  same  description  as  that  given  in  Hay's  complaint  herein,^)  to  secure 
the  payment  of  $300,  with  interest  at  the  rate  of  8  per  cent,  per  annum  in 
advance,  according  to  the  conditions  of  the  note  thereto  annexed*  and  what 
purports  to  be  a  copy  of  such  note.  Appellee  paid  Interest  on  such  note  and 
mortgage  from  1865  to  1872,  inclusive,  to- wit,  $21, each  year,  and  from  1873 
to  1876,  inclusive,  to-wlt,  $24  each  year;  and  'such  annual  payments  of  $24 
were  made  at  the  request  of  the  county  treasurer  and  auditor,  without  any 
special  contract,  in  writing  or  otherwise,  for  him  so  to  do.  Appellee  failed 
to  pay  the  interest  for  1877,  1878,  and  1879.  The  county  auditor  advertised 
the  land  in  controversy,  together  with  other  tracts  of  land  belonging  to  other 
parties,  all  in  the  same  notice,  in  the  Terre  Haute  Gazette,  as  follows,  (giving 
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a  copy  o^  ^0  notice.)  The  011I7  proof  that  the  hotices  were  ptosted  m  the 
township  in  which  the  land  was  situate  was  the  following  certificate  of  Louis 
Hay,  then  the  sheriff  of  Vigo  county,  but  since  dead,  who  was  requested,  to 
post  such  notices  by  tlie  then  auditor  of  Vigo  County,  (setting  out  what  pur- 
ports to  be  a  copy  of  such  sheriff's  certificate.)  Newton  Rogers,  treasurer  of 
Vigo  county,  made  tlie  following  certificate,  which  was  signed  by  hi  in  and 
the  auditor  of  sach  county,  and  recorded  in  the  auditor's  office,  and  filed  in 
the  treasurer's  office,  (here  ft^llows  what  purports  to  be  a  copy  of  such  certifi- 
cate.) Before  the  commencement  of  this  suit,  appellee  did  not  make,  nor  has 
he  made  at  any  time  since,  any  tender  of  the  amount  due  on  such  note  and 
mortgage.  The  tract  of  land  so  mortgaged  contained  152  acres,  consisting  of 
three  "full  forties"  and  a  "fractional  forty"  in  the  north-west  quarter  of  sec- 
tion 20,  township  13,  range  9  W.,  in  Vigo  county,  Indiana,  and  was  of  the 
value  of  $5,000.  The  county  auditor  offered  such  land,  as  follows:  *'Who 
will  take  the  whole  tract,  and  pay  the  sum  of  $348  therefor?"  and  Patrick 
Shannon  bid  the  sum  of  $355  for  the  whole  tract.  The  auditor  then  said: 
"Who  will  take  a  less  quantity  than  the  whole  tract,  and  pay  the  amount  due 
on  such  note  and  mortgage?"  Ko  one  offering  to  take  a  less  quantity  than 
the  whole  tract,  the  whole  tract  was  then  offered;  and,  Patrick  Shannon  bid- 
ding $355,  the  whole  tract  was  struck  off  to  him  for  such  sum  of  $355,  which 
sum  he  paid  to  the  county  treasurer,  and  took  his  receipt  therefor.  Such  land 
was  susceptible  of  division,  and  might  have  been  sold  in  parcels,  without  in- 
jury to  the  whole;  and  the  land  was  not  offered  in  parcels  except  as  aforesaid. 
The  county  auditor,  after  having  executed  the  following  deed  to  Patrick  Shan- 
non, reconled  the  same  in  the  proper  order-book  of  the  county  commission- 
ers, and  afterwards  delivered  the  same  to  said  Patrick  Shannon,  (here  follows 
what  purports  to  be  a  copy  of  such  auditor's  deed  to  Patrick  Shannon.) 

Upon  the  foregoing  ikcts  the  court  stated,  as  its  oonclusion  of  law, 
that  the  sale  of  such  land  was  illegal  and  void;  the  land  not  having  been 
offered  in  parcels,  as  required  by  law. 

Did  the  trial  court  err  in  its  conclusion  of  law  upon  the  facts  specially 
found?  We  are  of  opinion  that  this  question  must  be  answered  in 
the  affirmative.  This  is  not  a  case  where  the  officer  selling  the  land  is 
required  to  offer  and  sell  the  land  in  separate  and  distinct  parcels;  un- 
less, indeed,  it  appears  on  the  face  of  the  mortgage  that  several  separate 
and  distinct  parcels  or  lots  of  land  are  described  therein.  In  this  lat- 
ter  case  the  statute  expressly  requires  that  the  auditor  shall  elect,  in  ad- 
vance of  the  sale,  which  one  of  the  several  lots  or  tracts  shall  be  first 
sold,  "saving  to  the  mortgagor,  if  practicable,  the  tract  on  which  his 
house  is  located;"  and  in  such  case,  of  course,  the  auditor  must  sell  in 
parcels.  Benefid  v.  Aughs,  93  Ind.  401;  section  4392,  Rev.  St.  1881. 
In  the  case  in  hand,  however,  the  land  in  controversy  was  described  as 
an  entirety,  or  as  one  single  tract  or  lot,  in  appellee's  mortgage  to  the 
state,  as  follows:  "That  part  of  the  north-west  quarter  of  section  20,  in 
township  13  north,  of  range  9  west,  which  lies  south  of  the  road  lead- 
ing to  Durkee's  ferry."  In  such  a  case,  while  the  statute  contemplates 
the  sale  of  a  less  quantity  than  the  whole  tract  if  any  one  will  pay  the 
amount  due  on  the  note  and  mortgage  for  such  less  quantity,  yet  it  iq 
dear,  we  think,  that  the  auditor  is  not  required  to  offer  any  certain  or 
specific  less  quantity  or  parcel  of  the  whole  tract,  because  the  statute  ex- 
pressly provides  that,  where  a  less  quantity  than  the  whole  traoi  is  bid 
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for  by  one  who  will  pay  therefor  the  entire  amount  due,  "such  quantity 
shall  be  taken  in  a  square  form,  as  nearly  as  possible,  off  of  the  north- 
westerly comer  of  said  tract."  Section  4392,  ewpra;  Bonnell  v.  Ray^  71 
Ind.  141. 

The  facts  found  by  the  court  in  this  case  show,  we  think,  that  the 
land  in  controversy  was  offered  and  sold  by  the  auditor  of  Vigo  county, 
in  so  far  as  the  mode  of  crying  the  sale  is  concerned,  in  substantial  com- 
pliance with  the  requirements  of  the  statute.  Therefore  it  follows  that 
the  court  erred  in  its  conclusion  of  law,  and  for  this  error  the  judgment 
below  must  be  reversed.  The  facts  of  the  case  have  been  so  imperfectly 
found,  and  so  many  matters  of  evidence  merely,  in  lieu  of  the  facts 
which  such  evidence  would  possibly  tend  to  prove,  are  erroneously  set 
out  in  the  special  finding  of  facts,  that  we  cannot  remand  the  cause, 
with  instructions  to  state  other  conclusions  of  law  upon  such  special 
finding,  but  must  instead  remand  the  same  for  a  new  trial. 

Besides,  the  appellee  has  sued  in  this  case  to  have  his  title  to  the  land 
in  controversy  quieted,  as  against  appellant,  by  the  decree  of  the  court. 
When,  therefore,  the  trial  court  found,  as  it  did,  that  the  appellee  had 
never,  at  any  time  before  or  since  the  commencement  of  his  suit,  paid 
or  tendered  to  appellant  the  amount  paid  by  him  in  satisfaction  of 
appellee's  note  and  mortgage,  and  interest  thereon,  we  are  of  opinion 
that  the  court  ought  to  have  promptly  dismissed  the  suit  at  appellee's 
costs.^  For,  however  erroneous  the  auditor's  sale  and  coxiveyance  of  the 
land  to  appellant  may  possibly  have  been,  it  is  certain  that  such  sale  and 
conveyance  resulted  in  the  payment  by  appellant  of  appellee's  note  and 
mortgage  to  the  state  for  the  use  of  its  school  fund.  In  such  case,  even 
though  such  sale  and  conveyance  were  illegal  and  void,  the  appellee 
cannot  be  heard  in  a  court  of  equity  to  ask  that  such  sale  and  convey- 
ance be  set  aside  and  declared  void  until  it  appears  that  he  has  first 
done,  or  offered  to  do,  what  equity  requires  of  him,  namely,  the  pay- 
ment or  tender  to  appellant  of  the  amount  paid  by  him  as  aforesaid  in 
satisfaction  of  appellee's  note  and  mortgage.  This  is  the  doctrine  de- 
clared in  many  of  our  cases  which  cannot  be  distinguished  in  principle 
from  the  case  in  hand.  Harrison  v.  Haas,  25  Ind.  281;  McWhinney  v. 
Brinker,  64  Ind.  360;  Lancaster  v.  DuHadway,  97  Ind.  566;  Bowe  v. 
Peabody,  102  Ind.  198;  S.  C.  1  N.  E.  Rep.  353. 

The  judgment  is  reversed,  with  costs;  and,  appellant's  death  having 
been  suggested,  upon  the  petition  of  Thomas  A.  Anderson,  administrator 
of  such  decedent's  estate,  he  is  substituted  as  the  appellant  in  this  cauBOi 
and  this  judgment  is  rendered  in  his  favor. 


(106  Ind.  662) 

Fbazieb  v.  State. 
(Supreme  Court  of  Indiana,    June  5, 1886. 
CSanoKAii  Law— Review  op  Jxtdombnt. 

Section  615,  Rev.  St.  1881»  providing  for  a  review  of  Judgment  apon  oom- 
plaint,  does  not  apply  to  a  criminal  case. 

Appeal  from  Decatur  circuit  court. 
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/•  8.  Seobey,  for  appellant.  • 

The  Attorney  General^  for  appellee. 

Mjtcbell,  J.  The  record  presents  this  single  question:  Does  section 
616,  Rev.  St.  1881,  which  provides,  in  substance,  that  any  person  who 
is  a  party  to  a  judgment  may,  at  any  time  within  one  year,  file,  in  the 
court  in  which  such  judgment  was  rendered,  a  complaint  for  its  review, 
apply  to  a  criminal  case? 

The  appellant  was  indicted  for  murder  in  the  first  d^ree.  He  ap- 
peared in  the  Decatur  circuit  court  on  the  seventeenth  day  of  February, 
1882,  and,  lipon  a  plea  of  guilty,  was  sentenced  by  the  court  to  impris- 
onment for  life.  On  the  first  day  of  March,  1886,  he  filed  a  complaint 
for  a  review  of  the  judgment;  alleging  as  error  apparent  upon  the  &ce  of 
the  record  that  the  court  was  not  authorized  to  assess  punishment  in  such 
a  case  without  the  intervention  of  a  jury.  The  court  sustained  a  demur- 
rer to  the  complaint,  and  the  question  above  stated  is  now  before  us  on 
appeal. 

The  offense  with  which  the  appellant  was  charged,  was  one  for  which 
he  might  have  been  capitally  punished.  It  was  therefore  not  competent 
for  him  to  waive  a  trial  by  jury,  nor  was  the  court  authorised,  without 
the  intervention  of  a  jury  trial,  to  assess  his  punishment.  Warbner  v. 
State,  102  Ind.  51;  S.  C.  1  N.  E.  Rep.  65;  Lawery  v.  Howard,  103 
Ind.  440;  S.  C.  3  N.  E.  Rep.  124.  The  proceedings  were  erroneous, 
and,  upon  appeal  within  the  time  prescribed,  would  doubtless  have  been 
reversed.  It  does  not  follow  that  a  bill  of  review  will  lie  under  the  Code 
of  Civil  Procedure.  The  Civil  Code  cannot  be  resorted  to  for  a  remedy 
in  a  crimmal  case.  Provision  for  reserving  exceptions,  and  for  the  re- 
view of  decisions  and  orders  of  the  court,  made  in  the  progress  of  crim- 
inal trials,  is  found  in  the  Criminal  Code.  By  its  provision  a  review  may 
be  had  by  an  appeal  to  this  court.  This,  no  other  having  been  provided, 
must  be  deemed  to  be  exclusive  of  all  other  means  for  obtaining  a  review 
in  a  criminal  case. 

In  case  of  a  common-law  right  which  has  not  been  supplanted  or  ab- 
rogated by  statute,  and  for  obtaining  which  no  statutory  method  has 
been  provided,  resort  may  be  had  to  the  common-law  remedy,  so  far  as 
it  is  applicable,  as  in  Smders  v.  State,  85  Ind.  318.  Since,  however, 
the  Criminal  Code,  as  we  have  seen,  furnishes  an  adequate  remedy  for 
the  review  of  decisions  in  criminal  cases,  it  alone  must  be  looked  to  for 
guidance  on  that  subject.  WeWs  Case,  2  Greenl.  322;  People  v.  Oamalj  6 
N.  Y.  463;  People  v.  Clark,  7  N.  Y.  385;  Bish.  Crim.  Proc.  §  1401. 

Judgment  affirmed,  with  costs. 


(106  Ind.  435) 

State  v.  Portsmouth  Sav  Bank. 

(Supreme  Court  of  Indiana.    May  24, 1880.) 

I.  Public  Lands— Swamp  Lands— Title  of  State- Beaver  Lake. 

The  swamp^land  act  of  1850  (9  U.  S.  St.  at  Large,  519)  operated  as  a  present 
grant  to  the  state  of  Indiana  of  its  swamp  lands  on  being  identified,  and  the 
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selection,  by  the  state,  of  Beaver  Lake  lands;  confiraed  by  thef  act  of  1678, 

(17  U.  8.  St.  at  Large,  409.)  perfected  the  title  thereto,  which  relates  back  to 

the  date  of  the  original  act  of  1850. 
2.  Same— No  Authority  to  Sell  until  Subvetbd.  Selected,  and  Described* 
Under  the  acts  for  the  disposal  of  swamp  lands.  (Acts  1851,  p.  110,  and  Acts 

1852,  1,  Key.  St.  1876,  p.  952.)  none  of  snch  lands  cqnld  be  soldaatil  surveyed 

and  selected  and  described  &s  swamp  lands., 
8.  Same  — Public  Officers— Authority  to  Dibfosb  of  State's  Land  must 

be  Oonferrbd  by  Statutb. 
Public  officers  have  no  authority  to  dispose  of  the  state's  land»  except  such 

as  is  conferred  upon  them  by  positive  statute. 

4.  Same— BeaveA  Lake. 

The  state  officers,  having  no  authority  to  sell  the  bed  of  Beaver  lake  di- 
rectly, the  same  being  unsurveyed  and  unplatted,  could  not  do  it  indirectly 
by  selling  the  border  lands,  which  were  surveyed  and  platted. 

5.  Same— Estoppel — State  not  Estopped  to  Assert  Tttlb  to  Bbaybr  Lakb 

Lands— Statute  of  Limitations. 

The  state,  having  the  title,  is  not  estopped  to  assert  it  as  to  the  even^num- 
bered  lots  in  Beaver  lake^bv  accepting  and  approving  a  deed  to  the  odd-num- 
bered lots  in  settlement  of  a  claim;  nor  by  assessing  and  collecting  taxes 
thereon;  nor  bjr  allowing  improvements  to  be  made,  the  title  being  equally 
open  to  the  notice  of  all  parties;  nor  has  the  state  lost  its  rights  by  reason  of 
the  statute  of  limitations. 

6.  State— When  Brings  Sxht,  Treated  as  Any  Other  Suitor. 

Although  the  general  rule  is  that  the  state  cannot  be  sued,  vet  when  it  goes 
into  court  of  its  .own  accord  it  must  be  treated  as  any  other  suitor,  and  a  cross- 
complaint  may  be  filed  against  it.^ 

Appeal  from  Newton  circuit  court. 
Francis  G.  Hard  and  Julian  <fc  Julian^  for  appellant. 
Baker  J  Hard  &  Hendricks^  S,  P.  Thompson^  and  E,  L,  Wi'MbaTi^^  for  ap- 
pellee. 

Zollars,  J.  Beaver  lake  is  situated  in  Newton  .county,  some  four 
miles  south  of  the  Kankakee  river.  In  1850,  and  for  a  few  years  there- 
after, the  lake  was  a  body  of  water  covering  about  17,000  acres  of  land, 
and  averaging  from  five  to  seven  miles  in  length,  and  from  two  to  four 
miles  in  width.  There  was  eight  feet  of  water  at  the  deepest  place. 
From  this  place  the  water  gradually  became  more  shallow  until  at  the 
margins  it  was  not  over  a  couple  of  inches  deep.  There  was  an  island 
in  the  lake  of  about  100  acres,  on  about  40  acres  of  which  there  was 
growing  timber,  the  balance  being  marshy.  The  lake  was  surrounded 
on  all  sides  by  swamp  lands.  These  lands  so  bordering  on  the  lake  had 
been  surveyed  and  platted,  and  were  subject  to  private  entry.  In  mak- 
ing the  survey,  the  same  was  extended  around  the  lake  to  its  margins, 
and  a  meandering  line  established.  No  part  of  the  lake  had  been,  nor 
has  it  been,  surveyed;  its  whole  interior,  except  the  island,  having  been 
covered  with  water.  Pursuant  to  an  act  of  congress  passed  on  the 
twenty-eighth  day  of  September,  1850,.  known  as  the  "Swamp-land 
Act,"  these  border  lands,  by  a  proper  designation,  were  patented  to  the 
state.  After  receiving  the  patents  for  these  lands,  and  before  selling 
any  of  them,  the  state  surveyed  and  located  a  ditch  to  drain  the  lake 
'nto  the  Kankakee  river,  which  was  some  40  feet  lower  than  the  lake. 

^  See  note  at  cod  of  case. 
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With  the  completion  of  the  ditch,  in  the  spring  of  1854;  the  water  was 
lowert^^  and  so  receded  as  to  expose,  upon  an  average,  40  feet  of  the 
bed  of  the  lake  around  the  margin.  Commencing  at  the  river,  for  three 
and  three-fourths  of  a  mile,  the  ditch  was  about  16  feet  wide,  and  from 
2  to  4  feet  deep..  Through  a  sand  ridge  near  the  margin  of  the  lake  the 
ditch  was  some  15  feet  deep.  The  average  width  of  the  ditch  is  now 
about  50  feet,  and  the  average  depth  is  about  8  feet,  except  through  the 
sand  ridge,  where  it  is  24  feet  deep^  This  increased  width  and  depth 
is  mainly  the  result  of  the  action  of  the  water.  The  increased  depth 
and  width  of  th&  ditch  has  bad  the  effect  to  more  .completely  drain  the 
lake. 

On  the  twenty-first  day  of  November,  1858,  the  state  conveyed,  by 
patent  or  patents,  to* John  P.  Dunn  and  Amsi  B.  Condit  the  swamp 
lands  surrounding  and  adjacent  to  the  lake.  The  conveyance  or  con- 
veyances described  the  border  land  by  government  subdivisions,  and  did 
not,  in  terms,  include  any  of  the  unsurveyed  bed  of  the  lake.  They 
took  possession  of  and  commenced  paying  taxes  on  said  marginal  tracts. 
On  the  thirteenth  day  of  December,  1856,  Dunn  and  Condit  conveyed 
the  same  real  estate  to  Michael  6.  Bright. 

The  stale  claims,  and  by  this  action  seeks  to  recover,  a  portion  of  the 
bed  of  the  lake,  which  appellee  claims  to  own  as  a  remote  grantee  of 
Bright.  Appdlee  resists  the  claim  of  the  state,  and,  among  other  con- 
tentions to  be  hereafter  noticed,  insists  —  First,  that  the  swamp-land 
act  of  congress,  ex  proprio  vigore^  carried  to  the  state  the  title  to  the  bed 
of  Beaver  lake;  ascoruZ,  that  the  conveyance  of  the  border  lands  by  the 
state  to  Dunn  and  Condit  carried  the  bed  of  the  lake,  and  the  island  in 
the  lake.  .  * 

As  appellee's  title,  upon  either  of  its  theories,  is  dependent  upon  the 
title  that  the  state  may  have  had,  it  becomes  necessary  to  ascertain  when 
and  how  the  state  became  the  owner  of  the  bed  of  the  lake.  The  act  of 
congress  of  September  28,  1860,  known  as  the  "Swamp-land  Act,"  is  as 
follows: 

"Be  it  enacted,  that,  to  enable  the  state  of  Arkansas  to  construct  the  nec- 
essary levees  and  drains  to  reclaim  the  swamp  and  overflowed  lands  therein, 
the  whole  of  those  swamp  and  overflowed  lands  made  unfit  thereby  for  cul- 
tivation, which  shall  remain  unsold  at  the  passage  of  this  act,  shall  be,  and 
the  same  are  hereby*  granted  to  said  state. 

"S^.  2.  And  be  it  further  enacted,  that  it  shall  be  the  duty  of  the  secre- 
tary of  the  interior*,  as  soon  as  may  be  practicable  after  the  passage  of  this  act, 
to  make  out  an  accurate  list  and  plats  of  the  lands  described  as  aforesaid,  and 
transmit  the  same  to  the  governor  of  the  state  of  Arkansas,  and,  at  the  re- 
quest of  said  governor,  cause  a  patent  to  be  issued  to  the  state  therefor;  and 
on  that  patent  the  fee-simple  to  said  lands  shall  vest  in  said  state  of  Arkan- 
sas, subject  to  the  disposal  of  the  legislature  thereof:  provided,  however,  that 
the  proceeds  of  said  lands,  whether  from,  sale  or  by  direct  appropriation  in  kind* 
shall  be  applied  exclusively,  as  far  as  necessary,  to  the  purpose  of  reclaiming 
said  lands  by  means  of  the  levees  and  drains  aforesaid. 

''Sec.  3.  And  be  it  further  enacted,  that,  in  making  out  a  list  and  plats  of 
the  land  aforesaid,  all  legal  subdivisions  the  greater  part  of  which  is  *wet 
and  unfit  for  cultivation '  shall  be  included  in  said  list  and  plat;  but,  when 
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the  greater  part  of  a  subdivision  is  not  of  that  character*  the  whole  of  it  shall 
be  excluded  therefrom. 

"Sec.  4.  And  be  it  further  enacted,  that  the  provisions  of  this  act  be  ex- 
tended to,  and  their  benefits  be  conferred  upon,  each  of  the  other  states  of  the 
Union  in  which  such  swamp  and  overflowed  lands,  known  and  designated  as 
aforesaid,  may  be  situated."    9  IJ.  S.  St.  at  Large,  519;  1  G.  &  H.  737. 

There  are  many  decisions  by  the  different  courts  of  the  land  interpret- 
ing the  above  act.  They  are  not  all  in  harmony,  nor  is  the  reasoning  in 
all  of  them  very  explicit  or  satisfactory.  There  is  a  line  of  decisions, 
supported  by  plausible  arguments,  holding  that  the  title  to  the  swamp 
lands  remained,  and  still  remains,  in  the  United  States,  and  did  not  and 
has  not  passed  to  the  states,  except  as  the  lists  and  plats  have  been  made 
and  approved  by  the  secretary  of  the  interior,  o,nd,  as  held  in  some  of 
them,  patents  issued,  as  provided  in  sections  2  and  3  of  the  act.  Wright 
V,  Roseberry,  63  Cal.  252;  Grantham  v.  Atkins,  63  111.  359;  Thumpdon  v. 
Prince,  67  111.  281;  Stephenson  v.  Stephenscm,  71  Mo.  127. 

It  is  proper  to  observe  here  that  the  supreme  court  of  Dlinois  has 
abandoned  the  doctrine  of  the  cases  above  cited;  following,  in  later  cases, 
what  that  court  conceived  to  be  the  holding  of  the  supreme  court  of  the 
United  States.  Keller  v.  Brickley,  78  111.  133.  It  is  not  certain  that 
this  case  does  not  go  beyond  the  holdings  by  the  United  States  supreme 
court.  See,  also,  Bristol  v.  County  of  Carroll,  95  111.  84.  The  earlier 
ruling  in  Illinois  seems  to  be  in  harmonv  with  the  later  cases  above  cited. 
See  Whiteside  Go.  v.  Burchdl,  31  111.  68* 

On  the  other  hand,  it  seems  to  have  been  held  in  some  of  the  cases 
that  the  swamp-land  act,  ez  proprio  vigore,  passed  to  the  states  the  fee- 
simple  title  to  all  the  swamp  lands,  without  any  segregation  or  patent. 
In  the  case  of  Fore  v.  WHliartis,  35  Miss.  533,  it  was  hdd  that  the  swamp- 
land act,  from  its  passage,  vested  the  absolute  title  in  the  state  to  all  the 
swamp  lands  as  fully  and  completely  as  if  the  act  had  designated  the 
lands  by  specific  description;  that  nothing  further  was  necessary  to  en- 
joy the  grant  but  to  locate  the  lands  as  swamp  lands,  and  thereby  render 
the  subject  of  the  grant  certain;  and  that  such  location  was  the  sole  pur- 
pose of  the  second  section  of  the  act. 

Some  of  the  cases  hold  that,  while  the  swamp-land  act  of  1850  oper- 
ated as  a  present  general  grant  to  the  states  of  the  swamp  lands  therein 
situated,  yet,  without  the  selection  of  the  lands  as  such,  and  the  approval 
of  such  selection  by  the  secretary  of  the  interior  as  provided  in  the  sec- 
ond and  third  sections  of  the  act,  the  state  acquires  no  title  to  any  par- 
ticular tract  that  they  could  or  can  convey  to  a  purchaser.  Daniel  v. 
Prazer,  40  Afiss.  507.  This  case  interprets  the  case  o{  Fore  y.WiUiams, 
aapra,  as  so  holding.  Others,  not  going  quite  so  far,  hold  that,  while 
the  swamp-land  act  made  a  grant  in  prsBsenti,  and  vested  the  title  in  the 
states  to  fldl  the  lands  coming  within  the  description,  and  that  when  they 
are  properly  designated  and  ascertained  the  grant  relates  to  the  date  of 
the  act,  yet  the  state  cannot  convey  title  to  any  particular  tract  until  it 
has  been  properly  selected  as  swamp  land,  and  the  selection  approved 
by  the  secretary  of  the  interior.     Hendry  v.  WiUis^  33  Ark.  833;  Fletcher 
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V,  Poclj  20  Ark.  100.  Other  cases  hold  that  the  swamp-land  act  oper- 
ated,  ex  proprio  vigcre^  to  convey  the  title  to  the  swamp  lands  to  the 
states;  that  the  selection  and  patent  under  sections  2  and  3  of  the  act  are 
necessary  only  for  the  purpose  of  fixing  the  location  and  description,  and 
that  the  states  may  provide  for  the  disposal  of  such  lands  before  they 
have  been  selected  or  patented.     AUison  v.  Halfacre,  11  Iowa,  450. 

In  the  case  of  Iowa  R.  Land  Co.  v.  Antoine,  62  Iowa,  429,  S.  C.  3 
N.  W.  Rep.  468,  the  plaintifF  claimed  title  under  a  railroad  grant,  and 
introduced  in  evidence  the  commissioner's  certificate  approved  by  the 
secretary  of  the  interior.  It  was  held  that  parol  evidence  was  not  ad- 
missible, in  behalf  of  the  defendant  having  no  evidence  of  title,  to  im- 
peach the  plaintiflfs  title,  by  showing  that  the  land  was  in  fact  swamp 
land,  and  hence  passed  under  the  prior  swamp-land  grant. 

In  the  case  of  BaUroad  Co.  v.  Fremont  Co. ,  9  Wall.  89,  it  was  held  that, 
after  the  passage  of  the  swamp-land  act,  the  only  important  steps  to  be 
taken  to  perfect  the  title  in  the  states  were  the  ascertainment  and  desig- 
nation of  the  several  subdivisions  which  fell  within  the  description  of 
swamp  lands  as  defined  in  the  third  section  of  that  act,  and  that  this 
duty  was  cast  upon  the  secretary  of  the  interior,  as  the  head  of  the  land 
department  of  the  government. 

In  the  case  of  Railroad  Co.  v.  Smithy  9  Wall.  95,  in  speaking  of  the 
swamp-land  act,  it  was  said :  "  Now^  here  is  a  present  grant  by  congress  of 
certain  lands  to  the  states  within  which  they  lie;  but  it  is  by  a  descrip- 
tion which  requires  something  more  than  a  mere  reference  to  their  town- 
ships, ranges,  and  sections."  In  that  case  it  was  held,  b}'  a  divided 
court,  that  the  swamp  lands  in  a  state  were  not  covered  and  carried  by 
a  subsequent  grant  to  a  railroad  company  which  excepted  from  its  oper- 
ation "all  lands  heretofore  reserved  by  any  act  of  congress,  or  in  any  man- 
ner by  competent  authority,  for  the  purpose  of  aiding  in  any  object  of 
internal  improvement,  or  for  any  other  purpose  whatever,"  and  that 
parol  evidence  might  be  resorted  to  for  the  purpose  of  showing  that  a  par- 
ticular tract  of  land  was  swamp  land,  within  the  meaning  of  the  swamp- 
land act,  and  hence  not  covered  nor  carried  by  the  railroad  grant;  the 
secretary  of  the  interior  not  having  made  nor  approved  of  the  plat  d^ig- 
nating  the  land  as  swamp  land.  Upon  this  branch  of  the  case  the  court 
said: 

"By  the  second  section  of  the  act  of  1850  it  was  made  the  duty  of  the  sec- 
retary of  the  interior  to  ascertain  this  fact,  [that  the  land  was  swamp  land,] 
and  furnish  the  state  the  evidence  of  it.  Must  the  state  lose  the  land,  though 
clearly  swamp  land,  because  that  officer  has  neglected  to  do  this?  The  right 
of  the  state  did  not  depend  upon  his  action,  but  on  the  act  of  congress, 'and, 
tliough  the  state  might  be  embarrassed  in  the  assertion  of  this  right  by  the 
delay  or  failure  of  the  secretary  to  ascertain  and  mal^e  out  lists  of  these 
lands,  the  right  of  the  state  to  them  could  not  be  defeated  by  that  delay.  *' 

In  speaking  of  the  former  case  of  RaMroad  Go.  v.  FremorU  Co.^  mpra^ 
it  was  said: 

"In  the  former  case,  the  plaintiff,  claiming  under  the  swamp-land  grant, 
was  bound  to  establish  his  title  by  such  evidence  as  congress  may  have  de- 
termined to  be  necessary  to  make  the  title  complete  in  the  state,  or  grantee 
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of  the  state,  to  which  the.  lands  were  supposed  to  be  granted;  otherwise  the 
plaintiff  established  no  legal  title.  In  the  present  case  it  is  not  necessary, 
to  defeat  the  title  under  the  railroad  grant,  to  show  that  all  the  steps  pre- 
scribed by  congress  to  vest  a  complete  title  in  defendant,  under  the  swamp- 
land grant,  have  been  tal^en.  It  is -sufficient  to  show  that  this  land,  which 
is  now  claimed  under  the  railroad  grant,  was  reserved  out  of  that  grant;  and 
this  is  done  whenever  it  is  proved  by  appropriate  testimony  to  have  been 
fiwamp  and  overflowed  land  as  described  In  the  act  of  1850." 

What  was  said  in  this  case,  of  course,  should  be  limited  to  the  case 
before  the  court.  It  has  been  so  limited  by  subsequent  decisions  by  that 
<5ourt. 

In  the  case  of  French  v.  Ih/an,  93  U.  S.  169,  it  was  said: 
^*  This  court  has  decided  more  than  once  that  the  swamp-land  act  was  a 
grant  in  proesenti,  by  which  the  title  to  those  lands  passed  at  once  to  the 
state  in  which  they  lay.  ♦  ♦  ♦  The  patent,  therefore,  which  is  the  ev- 
idence tliat  the  lands  contained  in  it  had  been  identified  as  swamp-lands  under 
the  act,  relates  back,  and  gives  certainty  to  the  title  of  the  date  of  the  grant." 

In  speaking  of  the  duty  devolved  upon  the  secretary  of  the  interior 
by  the  second  section  of  the  swamp-land  act,  it  was  further  said: 

"We  are  of  the  opinion  that  this  section  devolved  upon  the  secretary,  as 
the  head  of  the  department  which  administered  the  affairs  of  the  public 
lands,  the, duty,  and  conferred  on  him  the  power,  of  determining  what 
lands  were  of  the  description  granted  by  that  act,  and  made  his  office  the 
tribunal  whose  decision  on  that  subject  was  to  be  controlling.*' 

It  was  accordingly  held  that  parol  evidence  could  not  be  heard  to 
show  that  the  land^  selected  and  patented  by  the  secretary  of  the  interior 
as  swamp-lands  were  in  fact  not  such. 

In  the  case  of  Martin  v.  MarkSt  97  U.  S.  345,  in  speaking  of  the  pro- 
curing of  evidence  of  title  in  the  states  to  the  swamp-lands  granted  by 
the  swamp-land  act,  it  was  said: 

"We  also  held  in  previous  cases  that  when  this  was  ascertained,  and  the 
lands  were  identified,  by  proper  authority,  the  title  related  to  the  date  of  the 
grant,  namely,  September  28,  1850,  and  superseded  any  subsequent  grant  or 
evidence  of  title  issuing  from  the  United  States." 

This  language,  again,  must  be  limited  to  the  case  before  the  court. 
The  case  involved  the  swamp-land  act  and  the  act  of  1857,  which  was 
an  act  providing  that  the  selection  of  swamp  lands  theretofore  made  and 
reported  to  the  commissioner  of  the  general  land-office,  so  far  as  such 
lands  remained  vacant  and  unoccupied,  and  not  interfered  with  by  act- 
ual settlement  under  existing  laws  of  the  United  States,  should  be  con- 
firmed and  approved,  and  the  lands  so  listed  should  be  patented  to  the 
several  states,  in  conformity  with  the  provisions  of  the  swamp-land  act, 
as  soon  as  practicable,  etc.  TJ.  8.  St.  at  Large,  p.  251.  In  speaking 
of  those  acts  it  was  said: 

"The  act  of  1850  was  a  present  grant,  subject  to  identification  of  the  spe- 
cific parcels  coming  within  the  deecription;  and  the  selections,  confirmed  by 
the  act  of  1857,  furnished  this  identification,  and  perfected  the  title." 

It  was  further  said  that,  if  any  question  had  been  made,  it  would 
probably  have  been  necessary,  in  support  of  the  title  under  the  swamp- 
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land  act,  to  prove  that  the  list  of  the  swamp  lands  was  on  file  with  the 
commissioner  of  the  United  States  land-office  at  the  time  the  act  of  1857 
was  passed. 

In  the  case  of  Rice  v.  ^ux  CUy  &  St.  P.  R,  Co.,  110  U.  S.  695,  S.  C.  4 
Sup.'  Ct.  Rep.  177 ,  the  general  statement  was  again  made  that  the  swamp^ 
land  act  of  1850  operated  as  a  grant  in  prseaerUi  to  the  states  then  in  ex- 
istence of  all  the  swamp  lands  in  their  respective  jurisdiction. 

In  the  case  of  Ehrhardt  v.  Hogaboom,  115  U.  S.  67,  S.  C.  5  Sup.  Ct. 
Rep.  1157,  the  patent  for  a  tract  of  land  was  issued  under  the  pre-emp- 
tion laws.  The  defendant,  in  order  to  overthrow  this  title  under  the  pat- 
ent, proposed  to  show  by  parol  that  the  land  was  swamp  land,  and  hence 
passed  to  the  state  under  the  swamp-land  act  of  1850.  It  was  held  that 
such  evidence  was  incompetent;  that  it  is  the  duty  of  the  land  depart>- 
ment,  of  which  the  secretary  of  the  interior  is  the  head,  to  determine 
whether  land  patented  to  a  settler  is  of  the  class  subject  to  settlement 
under  the  pre-emption  laws,  and  that  his  judgment  as  to  this  fact  is  not 
open  to  contestation  in  an  action  at  law. 

In  the  case  of  Qihu  v.  Barnes,  7  Sawy.  48,  8.  C.  5  Fed.  Rep.  826, 
one  of  the  parties  claimed  the  land  under  the  swamp-land  act,  and  the 
other  under  another  grant  from  the  state,  and  a  patent  from  the  govern- 
ment, based  upon  that  grant.  The  material  question  in  the  case  was 
whether  the  patent  for  the  premises  was  conclusive  evidence  in  the  ac- 
tion that  they  belonged  to  the  wagon-road  grant,  and  not  to  the  swamp- 
land grant.     It  was  said: 

''The  swamp-land  grant  was  a  grant  inprceaeiiti  of  all  the  swamp  *  *  * 
lands  in  the  state;  *  *  *  but  the  determination  of  what  lands  come  within 
this  category,  and  what  do  not,  rests  with  the  secretary  of  the  interior,  and 
his  decision  is  final.  *  ♦  ♦  The  power  to  ultimately.determine  what  land 
passes  under  the  grant,  as  being  wet  and  unfit  for  cultivation,  rests  with  the 
secretary." 

It  was  accordingly  held  that  the  patent  was  conclusive  evidence  at  law 
that  the  premises  were  included  in  the  wagon-road  grant,  ahd  were  there- 
fore not  swamp  lands. — the  latter  conclusion  being  a  necessary  element 
of  the  former, — and  that,  therefore,  parol  evidence  was  not  admissible 
to  show  that  the  lands  were  swamp  lands. 

In  the  case  of  State  v.  MUk,  11  Fed.  Rep.  389,  involving  the  lake  in 
question  here,  Gresham,  J.,  said: 

"Section  2  of  the  swamp-land  act  provided  that,  if  the  greater  portion  of 
any  subdivision  was  wet  or  overflowed  lands,  the  whole  subdivision  should 
be  embraced  in  the  grant,  and  it  was  left  to  official  discretion  what,  if  any, 
of  the  subdivision  surrounding  a  lake  were  within  the  grant.  But  there  was 
no  doubt  as  to  the  character  of  the  bed  of  Beaver  lake.  It  was  overflowed  land, 
and  as  such  the  title  to  it  was  vested  in  the  state.  This  lake  was  indicated 
upon  the  government  surveys  and  maps,  and  nothing  remained  to  show  that 
its  bed  was  overflowed  land  within  the  meaning  of  the  act." 

The  correct  doctrine  to  be  gathered  from  the  foregoing  cases,  and 

especially  from  the  decisions  by  the  supreme  court  of  the  United  States, 

which  are  authoritative  upon  the  construction  of  federal  statutes,  seems 

to  be  the  following:    First.  The  swamp-land  act  of  1850,  ex  proprio 
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vigcre^  was  a  grant  in  prsssenti  to  the  states  of  all  the  swamp  lands  therein 
situated.  This  proposition  is  further  supported  hj  the  doctrine  declared 
in  the  cases  oi  Schvlmberg  v.  Harrimany  21  Wall.  44;  HaA  v.  Pickering ^ 
40  Me.  548.  Second.  Whether  or  not  any  particular  tract  of  land  was 
or  is  swamp  land,  within  the  terms  of  the  grant,  was  and  is  a  question 
for  the  decision  of  the  secretary  of  the  interior.  Third.  His  decision 
upon  that  question,  when  once*  made,  is  final  and  conclusive,  and  can- 
not be  questioned  nor  overthrown  by  parol  evidence.  Fourth.  It  is  not 
necessary  that  the  decision  of  the  secretary  that  any  particular  tracts  of 
lands  were  or  are  swamp  lands  should  be  evidenced  by  a  patent  to  the 
state;  it  is  sufficient  that  the  lands  have  been  selected  as  such,  and  the 
selection  approved  by  that  officer.  Mfih.  When  such  selection  has  been^ 
approved  by  that  officer,  and  the  particular  tracts  of  lands  thus  identi- 
fied as  swamp  lands,  the  title  relates  to  the  date  of  the  grant,  namely, 
September  28,  1850.  Sixth.  A  patent  to  the  state  for  swamp  lands  is- 
sued by  the  secretary  of  the  interior  is  evidence  that  the  designated 
tracts  were  properly  selected  as  swamp  lands,  and  fixes  the  title  thereto 
as  of  the  date  of  the  swamp-land  act,  namely,  September  28,  1850. 
Seventh.  If  the  secretary  of  the  interior  has  not  designated  any  particular 
tract  as  swamp  land,  and  has  not  decided  to  the  contrary,  and  neglects 
and  refuses  to  act  in  the  premises,  as  against  wrongful  claimants,  it 
may  be  shown  by  parol,  in  behalf  of  the  state,  or  those  claiming  under 
it,  that  the  land  is  in  fact  swamp  land.  This  results  from  the  neces- 
*sity  of  the  case,  as  the  courts  have  no  power  to  compel  action  by  that 
officer.  French  v.  Fi/an,  eiipra.  The  admission  of  such  evidence  is 
somewhat  in  line  with  the  rule  that  admits  parol  evidence  to  identify 
the  land  intended  to  be  conveyed.  {}uy  v.  Bamea^  29  Ind.  103;  Hawr 
mand  v.  Stoy,  85  Ind.  452;  Rucker  v.  Stedman,  73  Ind.  896.  Eighth. 
While  it  may  be  that  the  state,  in  the  absence  of  some  statutes  of  its 
own  to  the  contrary  might  convey  its  rights  to  and  interest  in  any  par- 
ticular tract  of  land  before  it  is  s^regated  as  swamp  land,  and  such 
segregation  approved  by  the  secretary  of  the  interior,  the  title  of  such 
grantee  would  be  liable  to  be  defeated  by  a  decision  by  that  officer  that 
such  land  was  not  or  is  not  swamp  land  within  the  meaning  of  the  swamp- 
land act  of  1850. 

Our  cases  are  in  harmony  with  the  above  deductions.  Hamilton  v. 
Shoaff,  99  Ind.  63;  Matthews  v.  Goodrich,  102  Ind.  557;  S.  C.  1  N.  E. 
Rep.  175;  Murphy  v.  Emngy  23  Ind.  297;  Ednumdson  v.  Cbm,  62  Ind. 
17;  NUche  v.  Earle,  88  Ind.  375,  379. 

On  the  fourteenth  day  of  January,  1873,  congress  passed  the  follow- 
ing act: 
'*An  act  to  rele^ise  to  the  state  of  Indiana  the  lands  known  as  the  bed  of 

Beaver  lake,  in  Newton  county,  Indiana,  in  said  state. 

"Be  it  enacted  by  the  senate  and  house  of  representatives  of  the  United 
States  of  America  in  congress  assembled,  that  the  lands  in  Newton  county, 
in  the  state  of  Indiana,  known  as  the  *  Bed  of  Beaver  Lake,'  the  same  having 
been  drained  and  reclaimed  at  the  expense  of  the  state  of  Indiana,  and  its  as* 
signees,  be,  and  the  same  are  hereby,  released  and  quitelaimed  to  the  state  of 
Indiana."    17  U.  S.  St.  at  Large,  409. 
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The  above  act,  we  think,  did  not  carry  to  the  state  the  bed  of  Beaver 
lake.  It  was  granted  by  the  swamp-land  act  of  1850.  Under  that  act, 
nothing  was  lacking  except  its  identification  as  swamp  and  overflowed 
land.  The  above  act  operated  as  a  recognition  of  the  fact  that  the  state 
had  selected  and  treated  it  as  swamp  and  overflowed  land,  confirmed 
that  selection,  and  perfected  the  title  as  indefeasible.  In  analogy  to 
what  was  said  in  the  case  of  Martin  v.  Marks,  mpra^  the*  act  of  1850  was 
a  present  grant,  subject  to  identification  of  the  special  parcels  coming 
within  the  description,  and  the  selection  by  the  state,  confirmed  by  the 
act  of  1873,  aupra,  furnished  the  identification,  and  perfected  the  title. 
The  title,  thus  confirmed,  relates  back  to  the  date  of  the  swamp-land 
act  of  1850. 

Having  reached  this  conclusion,  it  is  not  necessary  to  determine  as  to 
whether  or  not  the  patents  from  the  United  States  to  the  state  for  the 
lands  bordering  upon  and  surrounding  the  lake,  being  grants  from  one 
government  to  another,  by  their  own  force,  carried  the  bed  of  the  lake. 
That  the  state  claimed  the  swamp  lands  under  the  act  of  1850  as  a  grant 
inprssaentiy  even  before  their  segregation,  is  apparent  from  its  legislation 
upon  that  subject;  for  example,  the  legislature  granted  rights  of  way  over 
such  lands  to  railway  companies.  Acts  1851,  p.  151.  As  was  done 
elsewhere  the  state,  moving  upon  the  theory  that  under  the  act  of  1850 
it  was  the  owner  of  whatever  lands  were  in  fact  swamp  and  overflowed 
lands,  did  not  wait  for  action  by  the  secretary  of  the  interior,  but  pro- 
vided for  their  survey,  selection,  and  designation  by  state  authority,  and 
claimed  payment  from  the  genend  government  for  whatever  of  such  lands 
had  been  disposed  of  by  it  subsequent  to  the  act  of  1850.  Acts  1851, 
p.  110;  1  Q.  &  H.  607,  §  2;  Id.  608,  §  1;  Id.  609,  §  3.  The  selections 
made  by  state  authority,  when  approved  by  the  secretary  of  the  interior, 
have  almost,  if  not  quite,  uniformly  been  held  to  be  sufficient  under  the 
swamp-land  act  of  1850.  It  results  from  the  above  reasoning  and  con- 
clusions that  the  state  has  had  title  to  the  bed  of  Beaver  lake  since  the 
passage  of  the  act  of  1850,  unless  it  has  in  some  way  divested  itself  of 
liie  title  thereto.  Has  it  done  so  as  to  the  portion  which  appellee  claims, 
as  the  remote  grantee  of  Bright? 

As  we  have  seen,  the  lake  was  surrounded  on  all  sides  by  swamp  lands. 
These  lands  had  been  surveyed  and  platted  by  authority  of  the  general 
government,  and  were  subject  to  private  entry.  In  making  the  survey, 
the  same  was  extended  around  the  lake  to  its  margin,  and  a  meander- 
ing line  established.  These  border  lands,  by  the  government  subdivis- 
ions, were  patented  to  the  state.  In  the  agreed  statements  of  facts  it  is 
recited  that  on  the  twenty-first  day  of  November,  1853,  the  state  con- 
veyed, by  patent  to  John  P.  Dunn  and  Amzi  B.  CJondit,  all  the  marginal 
fractional  40-acre  tracts  constituting  the  contour  and  rim  of  the  lake. 
This  is  all  the  record  discloses  upon  the  subject  of  the  border  lands,  or  any 
of  them,  being  fractional  40-acre  tracts.  It  is  not  shown  whether  the  sur- 
rounding swamp  lands  patented  to  Dunn  and  Condit  consisted  of  one 
row  of  40-acre  or  fractional  40-acre  tracts  immediately  upon  the  border 
of  the  lake,  or  whether  lands  back  of  and  adjoining  these  were  also  in- 
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eluded  in  the  patent.  However  this  may  be,  it  is  not,  perhaps,  very 
material.  No  patent  was  issued  to  the  state  for  the  bed  of  the  lake,  nor 
has  it  ever  been  surveyed  or  platted  by  authority  of  the  national  or  state 
government.  The  only  plan  of  it  is  that  made  by  Bright.  As  before 
stated,  the  contention  of  appellee  is  that  the'  patent  or  patents  from  the 
state  to  Dunn  and  Condit  for  the  border  fractional  40-acre  tracts  carried  the 
bed  of  the  lake,  consisting,  as  we  have  seen,  of  near  17,000  acres  of  land. 

Soon  after  the  passage  of  the  swamp-land  act  by  congress,  the  state, 
by  its  legislature,  made  provisions  for  the  sale  and  disposal  of  the  swamp 
lands  thereby  granted.  Acts  1851,  p.  110.  An  examination  of  this 
act  makes  it  quite  apparent  that  under  its  provisions  the  authorized  oflS- 
cers  could  not  sell  any  of  the  swamp  lands  until  they  had  been  surveyed 
and  properly  described  by  subdivisions,  and  had  been  selected  and  desig- 
nated as  swamp  lands.  In  other  words,  the  legislature,  by  that  act, 
made  no  provision  for  the  sale  of  unsurveyed  and  unplatted  swamp  lands, 
such  as  the  bed  of  Beaver  lake  then  was. 

Another  act  providing  for  and  regulating  the  sale  of  swamp  lands  was 
enacted  in  1852,  and  was  in  force  when  the  patent  was  made  by  the  state 
to  Dunn  and  Condit.  That  act  repealed  the  above  act  of  1851.  1  G. 
&  H.  579;  1  Rev.  St.  1876,  p.  952.  The  act  of  1852  constituted  the 
auditor  and  treasurer  of  each  county  agents  on  the  part  of  the  state  to 
sell  the  swamp  lands  situated  in  their  respective  counties.  The  third 
section  provided  that  after  the  state  should  receive  its  patents  from  the 
United  States  for  the  swamp  lands  the  auditor  of  state  should  cause  to 
be  prepared  maps  or  plats  of  all  the  swamp  lands  lying  within  the  bounds 
of  each  county  separately,  showing  the  township,  range,  section,  and 
parts  of  sections,  together  with  the  numbers  of  each,  in  which  such  lands 
lay,  and  forward  the  same  to  the  different  county  auditors.  Upon  re- 
ceiving the  maps  or  plats  the  county  auditors  were  required  to  give  no- 
tice of  the  time  and  place  of  sale  of  the  swamp  lands.  Section  4.  He 
was  required  to  offer  the  lands  for  sale  at  public  auction  in  legal  subdi- 
visions, and,  as  near  as  practicable,  in  half  quarter  sections.  Section  5. 
He  was  also  required  to  strike  off  such  tract  or  tracts  to  the  highest  bid- 
der therefor  for  any  sum  not  less  than  $1.25  for  each  acre  in  the  tract  or 
tracts,  and  deliver  the  purchaser  a  certificate  stating  therein  the  tract  or 
tracts  purchased,  the  number  of  acres  in  the  tract  or  tracts,  and  the  price 
per  acre.  Sections  6  and  7.  The  act  further  required  that,  after  pay- 
ment for  any  tract  or  tracts,  the  county  treasurer  should  give  tb  the  pur- 
chaser a  duplicate  receipt,  stating  therein  the  amouut  paid  for  each  acre, 
the  number  of  acres  in  the  tract  or  tracts,  the  county,  congressional  town- 
ship, range,  and  section  in  which  they  were  situated.  Section  9.  The 
county  auditors  were  required  to  keep  a  record  of  sales,  giving  therein  a 
description  of  each  tract  of  land  sold,  and  stating  the  number  of  acres 
contained  therein,  and  the  price  paid  for  each  acre.  Section  13.  It 
was  further  provided  that  the  swamp  lands  remaining  unsold  after  being 
publicly  offered  should  be  subject  to  entry  at  the  sum  of  $1.25  per  acre. 
Section  29  of  the  act  provided  that  the  proceeds  of  the  sales  of  swamp 
lands,  after  the  payment  of  the  expenses  of  selling  and  draining,  ^^shall 
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constitute  a  portion  of  and  belong  to  the  oommonHSchool  fund  of  the  state 
as  in  the  constitution  provided." 

Here,  again,  it  is  apparent  that  the  l^islature,  by  the  above  act,  made 
no  provision  for  the  sale  of  the  unsurveyed  and  unplatted  swamp  lands. 
The  designated  officers  were  authorized  to  sell  those  lands  by  surveyed, 
legal,  designated,  and  platted  subdivisions,  and  at  not  less  than  SI. 25 
per  acre.  In  our  opinion,  if  they  had  attempted  to  sell  the  bed  of  Beaver 
lake,  unsurveyed  and  unplatted  as  it  was,  and  the  number  of  acres 
thereof  unknown,  their  action  would  have  been  without  authority  and 
void.  Upon  such  a  sale  there  would  have  been  no  means  of  ascertaining 
the  price  per  acre,  because  the  number  of  acres  was  unknown.  They 
could  not  have  sold  that  land  by  subdivisions,  because  it  had  not  been 
subdivided.  In  short,  there  would  have  been  no  way  to  comply  with 
the  various  requirements  of  the  act  for  making  sales  of  swamp  lands.; 
Public  officers  have  no  authority  to  dispose  of  the  state's  lands  except 
such  as  is  conferred  upon  them  by  positive  statute.  Any  sales  of  such 
lands  by  tfiem,  without  such  statutory  authority,  are  void  as  against  the 
state,  unless  they  are  in  some  proper  way  ratified  by  the  state.  McOas- 
Kn  V.  State,  99  Ind.  428;  Brown  v.  Ogg,  85  Ind.  234;  VaU  v.  McKeman, 
21  Ind.  421;  SkeUm  Sckod  Qm'r  v.  Bliss,  7  Ind.  77;  Ferris  v.  OravenSy 
65  Ind.  262;  Whilmde  v.  U.  S.,  93  U.  S.  247;  HvJH  v.  OountyofMarshaU, 
12  Iowa,  142.  If  they  might  not  have  sold  directly  the  undefined 
quantity  of  land  constituting  the  bed  of  the  lake,  it  would  hardly  do  to 
hold  .that,  by  selling  and  making  patents  for  the  border  lands,  they  in- 
directly conveyed  away  17,000  acres  of  the  state's  land,  for  which,  sc 
far  as  shown  by  the  record,  the  state  received  nothing.  Especially  should 
this  Hot  be  held  when  it  is  remembered  that,  by  the  terms  of  Uie  grant 
to  the  state,  the  proceeds  from  the  sale  of  the  swamp  lands  were  to  be 
used  by  way  of  draining  such  lands,  and  that,  by  the  constitution  and 
statute  of  the  state,  the  proceeds,  after  the  payment  of  expenses  and 
drainage,  are  set  apart  as  a  portion  of  the  common-school  fiind.  See 
Green  v.  Irving,  54  Miss.  460,  464. 

The  border  lands  were  in  a  condition  to  be  sold,  and  the  officers  had 
authority  to  sell  them.  The  bed  of  the  lake  was  not  in  a  condition  to 
be  sold,  and  hence  they  had  no  authority  to  dispose  of  it  directly  or  in- 
directly. Of  this  lack  of  authority  Dunn  and  Condit  were  bound  to 
take  notice.  They  were  bound  to  take  notice  of  the  public  records  and 
statutes.  Those  lands  could  not  have  been  given  away  by  the  officers 
to  the  detriment  of  the  school  fund,  and  in  violation  of  the  object  of  the 
grant.  Neither  could  they  be  disposed  of  in  any  way  except  in  pursu- 
ance of  law.  The  state  held  the  swamp  lands  in  trust  for  the  people, 
and  the  object  for  which  they  were  granted.  Its  grants  of  such  lands, 
therefore,  are  to  be  construed  strictly.  Wilcoxon  v.  McOhee,  12  LI.  381; 
S.  C.  54  Amer.  Dec.  409;  McManus  v.  Carmichad,  3  Iowa,  1;  (Xly  of 
Terre  EavJte  v.  Terre  HatUe  Water-works,  94  Ind.  305.  To  grant  the  con- 
tention of  appellee  would  be  to  hold  that  a  grantee  from  the  state  of  a  40- 
acre  tract  of  overflowed  or  swamp  land,  bordering  upon  a  lake  four  miles 
in  width,  would  take,  by  the  state's  deed,  not  only  the  40  acres,  but,  in 
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addition,  a  strip  of  land  as  mde  as  the  40-acFe  tract,  and  two  miles 
long.  Without  entering  upon  a  review  of  the  numerous  cases  upon  the 
subject  of  riparian  rights,  we  are  very  clear  that  the  deeds  or  patents 
from  the  state  to  Dunn  and  C!ondit  carried  to  them  no  more  of  the  swamp 
and  overflowed  lands  than  were  included  in  the  several  surveyed  sub- 
divisions bounded  by  the  lake.  As  fuUy  supporting  our  condnsion  in 
this  case,  and  upon  the  general  subject  of  grants  of  lands  bordering  upon 
natural  lakes,  we  cite  the  following  authorities:  State  v.  MZib,  11  Fed. 
Rep.  889;  Bocrrman  v.  Sunnuchs,  42  Wis.  233;  State  v.  Gihnafnt<m^  9  N.  H. 
461;  Seaman  v.  Smith,  24  HI.  521;  Fletdier  v.  Phdpa,  28  Vt.  257;  Mommr 
V.  Blake,  62  Me.  38;  Wheder  v.  SpinoUi,  54  N.  Y.  377;  Ang.  Water- 
courses,  §41;  Paine  v.  Woods,  108  Mass.  160;  DiedrichY.  Narthioestem  U. 
Ry.  Cb.,  42  Wis.  248.  Whether  or  not  this  court  would  in  all  cases,  as 
between  private  parties,  apply  the  doctrine  of  the  above  authorities,  in 
its  strictness  and  to  its  AiU  extent,  is  a  question  we  need  not  hem  deter- 
mine. 

We  are  cited  by  appellee's  counsel  to  the  case  of  Ro6»  v.  FhvMt,  54  Ind. 
471;  Ridgway  v.  Ladhw,  58  Ind.  248;  and  Edwards  v.  Ogle,  76  Ind. 
302.  These  cases  are  not  controlling  here.  Neither  of  them  involved 
swamp  lands  granted  by  the  state.  The  first  involved  the  rights  of  ri- 
parian proprietors  upon  an  unnavigable  river,  and  in  the  otibers  their- 
rights  were  limited  by  the  subdivision  in  which  their  lands  were  situ- 
ated. We  decide  nothing  here  in  conflict  with  those  cases,  nor  do  we, 
by  anything  that  is  said  in  the  case  before  us,  intend  to  either  extend 
or  limit  those  cases. 

Appellee,  by  counsel,  contends,  in  the  third  place,  that  by  reason  of 
the  facts  set  up  in  the  answer,  and  adduced  in  evidence,  the  state  is  es- 
topped to  assert  title  to  the  land  in  dispute;  and,  in  the  fourth  place, 
that  this  action  by  the  state  is  barred  by  the  statute  of  limitation. 

In  order  to  apply  the  doctrine  of  estoppel,  we  must  assume  (as  we 
have  above  held)  that  the  title  is  in  the  state,  and  must  inquire  whether 
anything  has  been  done  by  or  in  behalf  of  the  state  that  ought,  in  law 
or  in  equity,  to  estop  the  state  to  assert  its  title. 

The  material  facts  adduced  in  evidence,  in  addition  to  those  already 
set  out,  are  as  follows:  On  the  twenty-fifth  day  of  April,  1857,  Bright, 
claiming  to  own  the  bed  of  Beaver  lake  as  riparian  proprietor,  mad^  a 
plat  of  the  same,  dividing  it  into  40-acre  tracts,  and  numbering  them  1 
to  427,  inclusive,  asserted  his  claim  thereon,  and  caused  it  to  be  recorded 
in  the  records  of  the  auditor  of  state,  and  of  the  county  recorder  of  New- 
ton county.  On  the  nineteenth  day  of  July,  1858,  the  oflBcers  of  the 
state  authorized  Aquilla  Jones,  as  agent  for  the  state,  to  accept  a  deed 
from  Bright  for  the  consideration  of  a  debt  owing  to  the  state  by  him,  of 
about  $6,000,  to  all  the  odd-numbered  alternate  lots  marked  on  said 
plat.  On  the  thirty-first  day  of  December,  1860,  Jones,  as  such  trustee 
and  agent,  made  a  deed  of  conveyance  of  said  lots  to  the  state.  Each  of 
the  several  deeds  above  were  properly  recorded.  From  and  after  the 
making  of  the  deed  last  above.  Bright  claimed  to  own  the  even-numbered 
alternate  lots,  and  ofiered  them  for  sale.     In  1865  the  legislature  of  the 
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•  state  authorized  the  sale  of  the  odd-nnmbered  alternate  lots.  Before  the 
year  1862,  the  state  had  sold  and  conveyed  all  the  odd-numbered  alter- 
nate lots,  referring  in  the  patents  to  its  source  of  title,  and  Bright  had 
sold  and  conveyed,  by  warranty  deed,  all  the  other  alternate  lots  as  desig- 
nated on  said  plat. 

This  statement  about  the  sale  of  the  lots  we  find  in  the  agreed  state- 
ment of  facts;  but  it  is  difficult  to  see  how  it  can  be  true,  as  the  state 
did  not  authorize  the  sale  until  by  the  act  of  1865.  On  and  after  the 
year  1857,  the  alternate  lots  claimed  by  Bright  were  each  year  regularly 
entered  for  taxation,  and  were  assessed  for  state,  county,  and  township 
taxes  each  year,  and  the  taxes  have  been  paid.  On  one  occasion  Bright 
brought  an  action  to  enjoin  the  collection  of  a  township  tax,  but  no 
question  was  made  as  to  whether  or  not  he  had  titie  to  the  lands. 
Bright  v.  McCulhugh,  27  Ind.  227.  Since  1857  the  lands  described  in 
the  complaint,  being  a  part  of  the  even  alt^nate  numbers  claimed  by 
Bright,  have  been  known,  described,  and  designated  in  conveyances,  and 
for  taxation,  by  the  numbers  stated  in  the  complaint  as  taken  from  the 
Bright  plat,  and  have  been  continuously  claimed,  and  in  the  possession 
of,  as  far  as  the  said  land  could  be  possessed,  and  used,  by  the  appellee, 
and  those  under  whom  it  claims  title  of  record.  The  lots  in  suit  were 
sold  and  conveyed  by  Bright  to  Lemuel  Milk,  and  by  him  to  Algy  Dean, 
and  by  him  to  appellee.  In  the  deeds  the  lands  were  described  by 
reference  to  the  Bright  plat  upon  the  records  of  Newton  county,  and  of 
the  auditor  of  state.  All  of  the  deeds  were  duly  recorded  in  Newton 
county.  The  several  lots  of  land  in  suit  form  a  part  of  the  original  bed 
of  Beaver  lake,  and  are  described  in  the  complaint  as  in  the  Bright 
plat.  By  this  action  the  state  seeks  to  recover  from  appellee  14  of  the 
even-numbered  alternate  lots,  amounting  in  all  to  560  acres. 

While  Bright  claimed  to  own  the  even-numbered  lots,  he  extended  a 
small  ditch  about  one  and  one-half  miles  into  the  lake.  Since  then  it 
has  been  continuously  enlarged  by  the  action  of  the  water.  In  1871  or 
1872  the  ditch  dug  by  the  state  filled  up  with  sand  at  the  end  near  Kan- 
kakee river.  This  was  remedied  by  persons  who  owned  land  near  the 
river,  although  Milk,  who  claimed  to  own  the  even-numbered  lots  for- 
merly claimed  by  Bright,  seems  to  have  paid  a  small  part  of  the  expense. 
At  that  time  he  claimed  an  interest  in  the  bed  of  the  lake,  and  was  farm- 
ing, ditching,  fencing,  and  grazing  cattie  upon  the  redeemed  portions. 
From  1864  until  1880,  Milk  had  been  extending  a  ditch  as  the  water 
receded,  until  he  had  constructed  it  to  the  deepest  part  of  the  lake. 
This  ditch,  like  the  others,  has  been  enlarged  by  the  action  of  the  water. 
At  one  time,  perhaps  in  1882,  after  this  action  was  commenced.  Milk 
did  some  work  in  cleaning  the  state  ditch  through  the  sand  ridge.  He 
also  did  some  work  in  removing  obstructions  from  that  ditch.  Mr.  Dean, 
who  claimed  to  own  some  of  the  Bright  lots,  did  some  farming  and  stock- 
raising  upon  the  lands  after  they  were  reclaimed.  He  also  did  some 
work  in  removing  obstructions  from  the  state  ditch.  By  means  of  the 
state  ditch,  and  the  other  ditches  extended  into  the  lake,  and  the  side 
ditches  leading  into  them,  the  greater  portion  of  the  water  has  been  taken 


Digitized  by 


Google 


392  KOUTHEASTERN  RETORTER.  [Ind. 

from  the  lake;  there  remaining  a  strip  about  three  miles  long  and  three- 
fourths  of  a  mile  wide,  which  is  covered  with  water  most  of  the  time. 

It  is  first  contended  by  counsel  for  appellee  that  the  state  is  estopped 
by  reason  of  the  act  of  1865.  As  we  have  seen,  after  Bright  had  plaited 
the  bed  of  the  lake,  Aquilla  Jones,  in  behalf  of  the  state,  accepted  from 
him  a  deed  for  each  alternate  odd-numbered  lot,  and  conveyed  them  to 
the  state  in  1860.  The  act  was  approved  on  the  twelfth  day  of  Decem- 
ber, 1865.  It  is  entitled ,  "An  act  to  provide  for  the  sale  of  certain  lands 
belonging  to  the  state  of  Indiana,  in  the  counties  of  Jasper  and  Newton, 
and  to  give  pre-emption  to  actual  settlers  thereon."  The  first  sfection  of 
this  act  is  as  follows: 

"Be  it  enacted  by  the  general  assembly  of  the  state  of  Indiana,  that  the 
lands  belonging  to  the  state  of  Indiana,  in  the  counties  of  Jasper  and  New- 
ton, acquired  by  conveyance  from  Midiael  G.  Bright,  dated  November  19, 
1860,  and  of  Aquilla  Jones,  December  31,  1860,  shall  be  offered  for  sale  at 
public  auction  by  the  auditor  and  treasurer  of  the  county  in  which  said  land 
may  be  situated,"  etc.    Acts  1865,  p.  192. 

The  state,  through  Jones,  had  accepted  a  conveyance  from  Bright  for 
the  alternate  odd-numbered  lots  as  designated  upon  the  Bright  plat,  and 
the  above  act  provided  for  their  sale.  Now,  why  should  this  act  estop 
the  state,  as  against  Bright  and  his  grantees,  to  afterwards  assert  its  title 
to  the  alternate  even-numbered  lots,  which  he  did  not  convey  to  the  state? 
The  lots  were  not  accepted  by  the  state  in  the  way  of  compromise  of  con- 
flicting claims  as  to  the  bed  of  Beaver  lake,  nor  was  the  above  act  passed 
for  the  purpose  of  relinquishing  the  state's  title  to  the  lots  not  deeded  to 
it  by  Bright.  The  agreed  statement  of  facts  shows,  and  it  is  asserted  in 
the  pleadings,  that  the  lots  were  accepted  by  way  of  compromise  of  a 
claim  of  the  state  against  Bright.  But  whether  that,  or  something  else, 
was  the  consideration,  can  make  no  material  difference  here.  As  to  the 
lots  deeded  to  the  state,  it  may  well  be  said  that  the  state,  in  accepting 
the  deed,  recognized  a  claim  by  Bright,  the  relinquishment  of  which 
would  be  beneficial  to  the  state.  The  controversy  here,  however,  is  not 
about  the  lots  thus  deeded  to  the  state.  The  above  act  operated  to  rat- 
ify the  acts  of  Jones  in  accepting  the  deed  from  Bright,  and  provided  for 
the  sale  of  the  lots.  It  makes  no  reference  at  all  to  the  lots  not  deeded. 
At  that  time  Bright  had  no  title  at  all  to  any  portion  of  the  bed  of  the 
lake.  The  title  was  in  the  state.  Therefore,  to  hold  that  the  above  act 
estopped  the  state  to  afterwards  assert  its  title  to  the  lots  not  deeded  by 
Bright  would  be  to  hold  that,  properly  interpreted,  it  is  equivalent  to  an 
affirmative  declaration  that,  as  to  the  lots  not  thus  deeded,  the  title  was 
in  Bright.  In  other  words,  it  would  be  to  hold  that,  practically,  the  act 
invested  Bright  with  the  title  to  a  large  tract  of  the  state's  swamp  lands, 
to  which,  before  that  act,  he  had  no  title  at  all.  It  would  be  to  make 
that  act  operate,  practically,  as  an  alienation  of  a  large  tract  of  the  state's 
swamp  lands,  for  which  it  would  and  could  receive  nothing,  and  the  vklue 
of  which  would  be  lost  to  the  drainage  and  school  funds.  Such,  clearly, 
was  not  the  purpose  of  the  act.  Its  object,  as  stated  in  the  title,  was  to 
provide  for  the  sale  of  specific  lands  then  bdonging  to  the  state.    Neither 
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the  title  nor  the  act  manifests  any  purpose  to  settle  conflicting  claims  to 
any  lands  either  affirmatively  or  negatively;  nor  does  the  act,  as  we  think, 
amount  to  an  assertion  that  Bright  had  title  to  the  lands  conveyed  to 
the  state.  The  words  "lands  belonging  to  the  state  *  *  *  acquired 
by  conveyance  from  Bright  *  *  *  and  Jones"  were  used  more  to 
identify  the  property.  If  not  words  of  description  merely,  they  were 
clearly  not  used  as  words  of  representation  which  can  bind  the  state  as 
to  other  lands  than  those  mentioned  in  the  act.  In  the  construction  of 
such  acts,  nothing  should  be  inferred  against  the  st^te.  Slidell  v.  Qrand- 
jean,  111  U.  S.  412,  437;  S.  C.  4  Sup.  Ct.  Rep.  475.  Indeed,  it  might 
well  be  questioned  whether,  as  against  Bright,  the  state  would  be  estopped 
to  show  that  the  title  to  the  lots  conveyed  to  it  by  him  was  in  it,  and  not 
in  him.  Oaterhout  v.  Sfioemakery  3  Hill,  613;  Sparrow  v.  Kingman^  3  N. 
Y.  242;  QtBey's  Lessee  v.  Inhes,  1  Gill,  430;  S.  0.  39  Amer.  Dec.  658; 
MacJdot  V.  DubreuiL,  9  Mo.  478;  S.  C.  43  Amer.  Dec.  550.  If,  as  against 
its  grantees  of  the  lots,  deeded  by  Bright,  the  state  were  attempting  to 
show  that  Bright  had  no  title,  we  should  have  an  altogether  different 
case,  and  one  to  which  some  of  the  cases  cited  by  counsel  for  appellee 
would  be  directly  applicable. 

As  we  have  said,  the  above  act  in  no  way  operated  as  a  representa- 
tion. It  neither  asserted  nor  conceded  anything  as  to  the  title  to  the 
lots  not  deeded  by  Bright.  It  cannot  be  known,  by  a  meie  reading  of 
the  act,  that  it  has  any  reference  to  any  land  in  the  bed  of  Beaver  lake. 
The  conditions  of  the  title  to  those  lots  might  have  been  and  was  as  well 
known  to  Bright  and  his  grantees  as  to  the  state  authorities,  includiug 
the  legislature.  Whatever  title  Dunn  and  Condit  and  Bright  had,  was 
of  record.  Bright's  plat,  if  notice  of  anything  to  any  one,  was  notice 
that  Bright's  only  claim  to  the  bed  of  the  lake  was  as  riparian  proprietor 
through  the  deed  or  deeds  from  the  state  for  the  border  land.  They 
w^re  bound  to  know  the  law,  and  hence  bound  to  know  that  the  deeds 
for  the  border  lands  did  not  carry  the  bed  of  the  lake.  They  were  bound 
to  know  that  Beaver  lake  had  not  been  surveyed  and  subdivided,  and 
that  hence,  under  the  law  of  1852  for  the  sale  of  the  swamp  lands,  the 
officers  had  no  authority  to  sell  the  bed  of  the  lake.  They  were  also 
bound  to  know  that  the  act  of  1855  made  no  provision  for  the  sale  of 
any  portion  of  the  bed  of  the  lake  except  that  deeded  by  Bright  to  the 
state.  With  this  knowledge  of  the  condition  of  the  title,  neither  Bri^t 
nor  bis  grantees  were  or  are  in  a  condition  to  urge  an  estoppel  against 
the  state  by  reason  of  the  above  act.  Every  element  of  an  estoppel  is 
lacking.  Sww  y.  CUy  of  Franl^ort,  79  Ind.  446,  452,  453;  Foster  v.  AU 
hert,  42  Ind.  40;  Fletcher  v.  Holmes,  25  Ind.  458;  PlaU  v.  &otf,  6  Blackf, 
389;  Glm.  v.  Newcastle  &  D.  R,  Q).,9  Ind.  488;  Sioddard  v.  Jolmsm, 
75  Ind.  20;  Lash,  v.  Rend^,  72  Ind.  475;  Rdbbins  v.  Magee,  76  Ind. 
381;  Braniy,  Virginia  Coed  &  Iron  Co.,  93  U;  S.  326. 

Did  the  a^essment  of  taxes  upon  the  lands  in  dispute,  the  collection 
of  the  same,  and  the  appropriation  of  the  amount  collected  to  public  uses, 
estop  the  state  to  assert  its  title  to  the  land?  Bright  and  bis  grimteea 
were  daiming  to  own  the  land,  and  the  taxes  were  assessed,  doubtless^ 
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under  the  mistaken  notion,  on  the  part  of  the  officers,  that  the  daim 
was  well  founded .  Those  officers,  however,  were  ministerial  officers  whose 
powers  and  duties  were  defined  by  statute.  They  had  no  power  to  bind 
the  state  except  when  acting  within  the  scope  of  their  authority.  The 
title  being  in  the  state,  the  lands  were  not  taxable.  The  unauthorized 
acts  of  the  ministerial  officers  in  assessing  taxes  upon  it,  and  collecting 
the  amount  from  those  claiming  the  land,  will  not  estop  the  state  to  as- 
sert its  title,  even  though  the  amount  so  collected  by  the  officers  has  by 
them  been  appropriated  to  public  uses.  Reid  v.  Stote,  74  Ind.  252,  and 
cases  there  cited;  McOadin  v.  State,  99  Ind.  428;  Union  School  1^).  v.  First 
Nat.  Bank,  etc.,  102  Ind.  464;  S.  C.  2  N.  E.  Rep.  194;  Statev.  J(me8,  95 
Ind.  175;  POtis  v.  Johnson,  56  Ind.  139;  Mattox  v.  Heightshue,  89  Ind. 
95;  Ccnmty  of  Buena  Vtsto  v.  louxi  FaJb,  eec.,  R.  Cb.,  46  Iowa,  226;  Orane 
V.  Reeder,  25  Mich.  303;  (%  of  St.  Lmisv.  Gorman,  29  Mo.  593;  U.  S.  v. 
Maxwell  Land-grant  Cb.,  21  Fed.  Bep.  19.  It  is  not  improper  to  observe 
here  that  the  amount  of  taxes  paid,  is  not  shown  by  the  evidence. 

It  is  shown  by  the  evidence,  as  we  have  seen',  that  appellee's  grantors, 
during  a  number  of  years  prior  to  the  commencement  of  this  action,  ex- 
tended ditches  from  the  state  ditch  into  the  lake,  and  on  one  or  two  oo- 
casions  did  some  work  in  cleaning  the  state  ditch,  and  that  they  also 
built  some  fences  around  portions  of  the  land  constituting  the  original 
bed  of  the  lake.  What  the  extent  of  the  fencing  was,  is  not  shown;  nor 
is  it  shown  that  any  fences  were  erected  upon  the  specific  lands  in  dis- 
pute; nor  is  it  shown,  either,  what  amount  was  expended  in  the  way  of 
ditching.  As  we  have  before  said,  Bright  and  his  grantees  were  bound 
to  know  that  they  had  no  title  to  the  bed  of  the  lake.  The  state  has 
done  nothing  that  will  justify  a  claim  upon  their  part  that  they  have 
been  deceived  or  misled.  Whatever  they  expended  upon  the  bed  of 
the  lake,  therefore,  they  must  be  held  to  have  expended  with  the  knowl- 
edge that  the  title  to  the  land  was  in  the  state.  They  could  not,  by  thus 
improving  the  state's  lands,  acquire  title  to  them  by  estoppel. 

In  the  case  of  Casey^a  Lessee  v.  InloeSj  supra,  it  was  held  that  estoppel 
of  one  standing  by,  and  permitting  improvements  to  be  made  on  his 
lands  by  another,  without  disclosing  his  title,  from  afterwards  setting  up 
such  title,  does  not  apply  to  cases  where  the  title  is  equally  well  known 
to  both  parties,  or  equally  open  to  the  notice  of  both  parties.  See,  also, 
St.  Louis  Smdting  &  Refining  Co.  v.  Green,  4  McCrary,  232;  S.  C.  13  Fed. 
Rep.  208;  County  of  Buena  Vista  v.  Iowa  Palls,  etc.,  R.  Oo.,  supra. 

In  the  case  of  Bryan  v.  Uland,  101  Ind.  477,  481,  S.  C.  1  N.  E.  Rep. 
62,  in  speaking  of  improvements  made  upon  another's  land,  it  was  said: 

''It  is  only  bona  fide  occupants  of  lands  who  have  the  right  to  claim  the 
benefit  of  improvements  made  while  in  possession  under  color  of  title.  Both 
the  appellant  and  his  grahtor  had  knowledge  of  appellee's  rights,  and  are 
therefore  not  within  the  rule.    WoodhtUl  v.  Hasenthai,  61  N.  Y.  882.'* 

Especially  should  this  doctrine  be  applied  where  it  is  sought  to  estop 
the  state  by  improvements  made  upon  its  swamp  lands.  In  such  case 
the  rule  will  be  strictly  and '  rigorously  applied.  Gray  v.  BardOt,  20 
Pick.  186;  S.  C.  82  Amer.  Dec.  208;  Sparks  v.  Fierce,  116  U.  8.  408; 
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S.  G.  6  Sup.  Gt.  Bep.  102;  D^ebaek  v.  Hawke,  115  U.  S.  392;  S.  C.  6 
Sup.  Gt.  Bep.  95;  Union  School  Tp.  v.  First  Nat,  Bankj  mpra. 

There  is  nothing  in  the  evidence  to  show  that  the  state  had  notice  that 
any  improvements  were  being  made  upon  the  bed  of  the  lake  by  appel- 
lee's grantors.  It  is  not  shown  that  any  officer  or  agent  of  the  state  who 
had  any  duty  to  perform  in  relation  to  the  swamp  and  overflowed  lands, 
nor  that  any  other  agent  or  officer  of  the  state,  had  any  such  notice. 

We  come  now  to  the  question  of  the  statute  of  limitation  relied  upon 
by  appellee.  So  far  as  material  here,  section  211  of  the  Code  of  1852 
(2  Rev.  St.  1876,  p.  122)  was  ^  follows:  "The  following  actions  shall 
be  commenced  within  the  period  herein  prescribed  after  the  cause  of  ac- 
tion has  accrued,  and  not  afterwards:  *  *  *  For  the  recovery  of  the 
possession  of  real  estate,  within  twenty  years."  Section  224  of  that  Code 
(2  Rev.  St.  1876,  p.  129)  was  as  follows:  "Limitation  of  actions  shall 
bar  the  state  of  Indiana  and  the  United  States  as  other  persons." 

The  agreed  statement  of  facts  is  that  since  Bright  had  his  plat  re- 
corded, in  1857,  the  lands  described  in  the  complaint  have  been  con- 
tinuously claimed,  and  in  the  possession,  as  far  as  said  lands  could  be 
possessed  and  used,  by  appellee,  and  those  under  whom  it  claims  title 
of  record.  Whether  or  not  any  of  the  land  in  controversy  is  now  under 
water  is  not  shown  by  the  evidence.  It  is  shown,  however,  that  until 
within  the  last  four  years  the  greater  part  of  the  bed  of  the  lake  has 
been  under  water.  The  most  effectual  ditching  in  the  bed  of  the  lake 
was  done  by  Milk,  between  the  years  1864  and  1880.  It  was  impos- 
sible for  Bright  to  have  had  possession  of  the  bed  of  the  lake,  unless  he 
in  some  way  had  constructive  possession,  because,  during  the  time  that 
he  claimed  to  be  the  owner,  it  was  almost  wholly  covered  with  water. 
He  had  no  grant  from  the  state,  nor  had  he  anything  else  that  gave  him 
color  of  title.  Whatever  possession  he  may  have  had,  therefore,  was 
limited  to  the  particular  land  over  which  he  had  and  exercised  palpable 
acts  of  ownership. 

In  order  that  the  above  statute  of  limitations  should  run,  assuming 
that  it  applied  to  the  state,  it  was  not  necessary  that  there  should  have 
been  possession  under  color  of  title.  Vanduyn  v.  Hqmery  45  Ind.  595. 
But  possession,  without  color  of  titie,  is  limited  to  the  particular  land 
over  which  the  claimant  exercises  palpable  acts  of  ownership,  Bdl  v. 
Longuforlh^  6  Ind.  273.     In  this  case  it  was  said: 

**  When  a  party  is  in  possession  of  land  claiming  an  adverse  title,  the  ques- 
tion arises,  to  what  extent  does  bis  claim  reach, — what  lands  does  bis  claim  of 
title  cover?  And  where  there  is  nothing  but  naked  possession  to  evidence  it» 
his  title  must,  from  necessity*  be  limited  to  the  lands  over  which  he  has  ex- 
ercised a  visible  authority  known  to  others  as  owner;  to  those,  in  short,  from 
which  he  has  excluded  the  former  owner  and  others.  A  man  cannot  go,  sol- 
itary and  alone,  to  the  prairies  or  forests  of  the  west,  set  himself  down  in 
the  middle  thereof,  and  claim  that  he  possessed  all,  to  an  undefined  extent, 
not  then  actually  possessed  by  some  one  else.  He  must  be  limited  to  thai 
portion  over  which  he  exercises  palpable  and  continuous  acts  of  ownei^hip; 
there  being  no  other  evidence,  in  such  case,  to  enable  us  to  determine  tho 
quantity." 
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See,  also,  Hall  v.  Powd,  4  Serg.  &  R.  456;  S.  C.  8  Amer.  Dec.  722; 
Riley  v.  Jameson,  3  N.  H.  23;  S.  G.  14  Amer.  Dec.  325;  StaU  v.  Porter, 
86  Ind.  404.    ' 

There  is  po  evidence  that  Bright  ever,  at  any  time,  had,  or  could  have 
had,  actual  possession  of  any  portion  of  the  land  in  controversy.  The 
plat  of  the  bed  of  the  lake  made  by  him  was  a  document  not  known  to 
the  law,  and  hence  the  record  of  it  was  notice  to  no  one.  But  the  mak- 
ing and  recording  of  the  plat,  and  the  daim  of  title  thereon  asserted,  if 
known  to  the  state,  were  in  no  way  the  equivalent  of  actual  possession 
of  the  land,  such  as  would  require  the  state  to  bring  an  action  for  its  pos- 
session, or  lose  its  rights  under  the  statute  of  limitations. 

There  is  no  evidence  that  Bright's  grantees  exercised  any  acts  of  own- 
ership over  any  portion  of  the  bed  of  Beaver  lake  at  any  time  beyond  15 
years'prior  to  the  trial  of  the  action  in  September,  1884.  Indeed,  it  is 
not  shown  that  they  became  the  owners  of  any  portion  of  the  land  in  dis- 
pute prior  to  1862.  Within  a  period  of  15  years  prior  to  the  trial  the 
bed  of  the  lake  was  almost  wholly  covered  with  water.  This  action  was 
commenced  in  January,  1880;  and  hence,  if  Bright's  grantees  became 
such  in  1862,  20  years  had  not  elapsed  between  their  purchase  and  the 
commencement  of  the  action. 

We  have  thus  considered  the  case  as  made  by  the  evidence.  It  shows 
that  the  state  became  the  owner  of  the  bed  of  the  lake  by  grant  from 
the  United  States,  and  does  not  show,  nor  tend  to  show,  as  we  think,  that 
the  state  has  lost  its  right  and  title  thereto  by  any  conveyance  or  grant, 
nor  that  it  is  estopped  to  now  assert  that  title,  nor  that  the  action  is 
barred  by  the  statute  of  limitations.  Appellant's  motion  for  a  new  trial, 
therefore,  should  have  beeu  sustained.     . 

*  The  plea  under  which  the  defense  was  made,  appellee  contends,  is  a 
cross-complaint  to  quiet  title.  Appellant  contends  that  it  is  an  answer 
only,  and  that,  as  the  state  cannot  be  sued,  a  cross-complaint  to  quiet 
title  cannot  be  maintained.  Although  the  state  cannot  be  sued,  yet 
when  it  goes  into  the  courts  to  recover  property,  it  goes  as  any  other 
suitor,  and  must  accord  to  the  defendant  the  right  to  file  a  cross-complaint, 
and  have  the  title  litigated,  settled,  and  quieted.  State  v.  Board  of 
Comers,  101  Ind.  69,  74.  From  the  view  we  are  constrained  to  take  of 
the  case,  it  is  not  very  material  whether  the  plea  be  treated  as  an  answer 
or  as  a  cross-complaint;  although,  looking  to  all  of  its  averments,  and 
the  prayer  for  affirmative  relief,  we  think  that  it  is  in  its  essential  features 
a  cross-complaint. 

•  It  is  averred  that,  after  making  the  plat,  Bright  had  the  actual  and 
adverse  possession  of  the  bed  of  the  lake;  but  this  general  averment  is 
declared  to  rest  upon  the  facts  specifically  stated.  The  facts  -so  stateid' 
show  that  the  bed  of  the  lake  was  covered  with  water;  that  the  possession 
^as  only  such  as  he  could  have  by  and  through  his  grant  and  titl^  to  the 
borderlands;  and  that  it  was  therefore  not  actual  possession,  but  what 
appelleie  regards  as  constructive  possession  by  reason  of  the  ownership  of 
the  border  lands.  We  have  already  seen  that  the  grant  of  the  border 
lands,  and  the  possession  of  them  by  Bright,  did  not  give  him  oonstrao- 
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tive  possession  of  the  bed  of  the  lake.  He  is  therefore  not  shown  to  have 
had  any  possession  of  the  bed  of  the  lake,  such  as  would  put  the  statute 
of  limitations  in  operation  against  the  state.  It  is  averred  that  Bright 
sold  and  conveyed  away  the  lands  in  controversy  on  the  eighth  day  of 
November,  1869.  It  is  thus  made  manifest  that  Bright's  grantees  could 
not  have  had  20  years'  possession  of  the  land  prior  to  the  beginning  of 
this  action,  on  the  seventeenth  day  of  January,  1880.  It  is  not  material, 
therefore,  what  the  averments  as  to  their  possession  may  bef  so*  far  as 
they  can  afifect  the  question  of  the  statute  of  limitations. 

Upon  the  question  of  estoppel  it  is  suflScient  to  say  that  the  case  made 
by  the  cross-complaint  is  not  materially  different  from  that  made  by  the 
evidence.  Upon  what  has  already  been  said  upon  that  questioil,  and 
upon  an  examination  of  the  cross-compWint  as  a  whole,  we  are  con- 
strained to  hold  that  the  demurrer  thereto  should  have  been  sustained. 
It  is  certain  that  nothing  would  be  lost  by  a  remodeling  of  the  cross- 
complaint. 

Judgment  reversed  at  appellee's  costs,  with  instructions  to  the  court 
below  to  sustain  appellant's  motion  for  a  new  trial,  and  to  sustain  its  de- 
murrer to  the  cross-complaint. 

Elliott,  J.,  did  not  participate  in  the  decision  of  this  cau6e. 

NOTE. 

For  an  exhaustive  discnssion  of  the  question  of  the  right  to  sue  the  state,  see  Sipple 
▼.  State,  (N.  Y.)  1  N.  E.  Rep.  892,  and  the  note  thereto  appended. 

It  Js  said,  in  the  case  of  IJ.  S.  v.  Beebee,  17  Fed.  Rep.  36,  that  when  the  government 
becomes  a  partv  to  a  suit  in  its  courts,  it  is  bound  by  the  same  principles  that  govern 
individuals,  and  that  the  lapse  of  time  may  be  a  sufficient  defense  to  tne  action  insti- 
tuted ;  that  when  the  Unitea  States  voluntarily  appears  in  a  court  of  justi6e,  it  at  the 
same  time  voluntarily  submits  itself  ta  the  law,  and  places  itself  upon  an  equality  with 
other  litigants.    The  same  is  true  in  respect  to  a  state. 

It  is  held  Jn  XT.  S,  v.  Southern  Colorado  Coal  &  Town  Co..  18  Fed.  Rep.  273;  that  one 
of  the  limitations  to  the  general  rule  that  when  the  government  becomes  a  party  to 
a  suit  in  its  own  courts  it  stands  upon  the  same  footing  as  individuals,  and  mus^ 
submit  to  the  law  as  administered  between  man  and  man,  is  that  neither  the  defense 
of  the  statute  of  limitations  nor  that  of  laches  can  be  pleaded  against  the  United  States. 
In  the  course  of  the  opinion,  Judge  McCraby  says:  ••  It  is  trqe,  aa  a  general  projwsi- 
tion,  that  when  the  government  becomes  a  party  to  a  suit  in  its  own  courts  it  standd 
upon  the  feame  footing  with  individuals,  and  must  submit  tattie  law  as  it  is  admiri-;. 
i8t«red  between  man  and  man.  But  this  general  rule  has  its  limitations,  and  one  of 
them  is  that  neither  the  defense  of  the  statute  of  limitations  nor  that  of  laches  can  be[ 
pleaded  against  the  United  States.  *The  general  principle  is  that  laches  is  not  impuV 
able  to  the  governpient;  and  the  maxim  is  founded,  not  in  the  notion  of  extraordlnary^ 
prero^tive,  but  upon  a  great  public  policy.  The  government  can  transact  its  business, 
only  through  its  agents;  an'd  its  fiscal  operations  are  so  various,  and  its  agencies  so 
numerous  and  scattered,  that  "the  utmost. vigilance  would  not  save  the  public  froiw 
the  most  serious  losses,  if  the  doctrine  of  laches  can  be  applied  to  its  transap^ons.' 
U.  S.  V.  Kirkpatrick.  9  Wheat.  736;  U.  S.  v.  Hoar,  2  Mason,  311 ;  U.  8.  v.  WlUUms,  5 
McLean,  183 ;  Gibson  v.  Chouteau,  13  Wall.  92;  U.  8.  v.  Thompson,  dS  U.  8.'488  j ■  Gaus- 
sen  V4  U.  S.,  97  U.  Q.  684.  If,  indeed^  the  lapse  of  time  since  the  cause  p.f  action  ac- 
crued has  been  so  great  as  to  afford  the  reasonable  presumption  that  the  yUnesses. 
who  could  testify  concerning  it  are  all  dead,  and  ttte  probls  lost  orde^oyed^,  ai 
court  of  equity  may,  no. doubt,  on  that  ground,  refuse  to  entertain  the  controversy.  U. 
8.  V.  Beebee,  4  McCrary.  12;  S.  C.  17  Fed.  Rep.  36." 

It  was  said  by  Judge  Bbeweb  in  the  late  case  of  U.  8.  v.  McEltoi.  26  Te^.  Repi  gQ4, 
that  neither,  the  statute  of  Hmitations^r  laches  will  bar  the  gdvihirhent  M  tb  Sny 
Glaim  for  ivlfef  in  a  purely  goyehi mental  matter ;  but  when  the  goyftn^eiit 'c?oni<ed  a^' 
a  complainant  into  a  oouri  of  equity,  asserting  the  same  rights 'as  an  indiyiduAl,^-ft 
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mere  matter  of  dollara  and  cents,  involving  no  governmental  right  or  dntji^although 
technically  the  statute  of  limitations  may  not  bar  tt|  the  ordinaiy  mlei  oontioUiofl 
coons  of  equity  as  to  laches  should  be  enforced. 


(102  N.  T.  4H) 

Brundagb  V.  Village  op  Port  Chester.^ 
(Oimrt  of  Appeals  of  Jfew  York.    June  1, 1886.) 

1.  Taxation— Action  to  Recotbb  Illbqal  Tax— Statute  of  Limitations. 

In  1^4,  defendant  was  indebted  to  plaintiff  in  the  sum  of  $5,000,  for  grad- 
ing Hoseco  avenue.  Plaintiff  was  apparently  liable  to  contribute  to  work  on 
viUage  streets,  and  had  been  assessed  about  $8,000  therefor,  and  the  village 
threatened  to  sell  his  property  to  satisfy  the  claim.  He  demanded  his  money, 
and  the  village  treasurer  refused  to  pay,  and  finally  plaintiff  accepted  the 
balance,  about  $2,000,  and  it  was  paid  nim,  and  the  assessment  canceled.  In 
1888,  plaintiff  brought  this  action  to  recover  back  the  amount  deducted  from 
his  claim,  as  for  money  had  and  received  by  defendant  for  plaintiff's  use,  on 
the  ground  that  the  assessment  was  illegal  and  void.  EM,  that  the  cause  of 
action  was  outlawed,  as.  it  was  governed  by  the  limitation  of  six  years,  instead 
of  ten,<  being  an  action  in  aasumpni,  and  not  in  equity,  to  vacate  and  set 
aside  the  assessment. 

2.  Same— Statute  Begins  to  Run,  when. 

The  cause  of  action,  and  the  onlv  cause  of  action,  existing  in  favor  of  the 
plaintiff  arose  upon  the  maturity  of  his  debt  against  the  defendants,  and  not  at 
the  time  of  its  attempted  application,*  and  the  statute  began  to  run  then. 

Appeal  from  judgment  and  order  of  general  term  supreme  court,  Seo- 
ond  department,  reversing  judgment  in  favor  of  plaintiff,  and  granting 
new  trial. 

Jiooc  K  MSlSy  for  respondent,  Village  of  Port  Chester. 

WHson  Broion^  Jr.y  for  appellant,  Robert  F.  Brundage. 

Ruger,  0.  J.  In  the  year  1874  the  defendant  was  indebted  to  fhe 
plaintiff  in  the  sum  of  upwards  of  $5,000  for  work  and  labor  performed 
by  him  in  the  grading  of  Hoseoo  avenue  in  that  village.  The  plaintiff 
was  also  then  apparently  liable  to  contribute  to  the  expense  of  building 
and  grading  viUage  streets,  and  had  been  theretofore  assessed  for  that 
purpose  by  the  village  authorities  in  the  sum  of  upwards  of  $3,000,  and 
they  threatened  to  enforce  and  collect  such  assessment  by  a  sale  of  his 
land.  Under  these  circumstances,  the  plaintiff  demanded  payment  from 
the  village, of  the  whole  sum  due  him  for  work,  but  the  village  treasurer 
refdsed  to  pay  the  amount,  but  offered  to  pay  the  balance  due  him,  after 
deducting  the  amount  of  the  assessments  in  question.  The  plaintiff 
finally  consented  to  accept  such  balance,  and  it  was  paid  to  him  in  1874, 
and  the  assessment  against  him  was  thereupon  canceled  and  discharged 
by  the  treasurer.  This  transaction  is  the  basis  of  the  plaintiff's  claim  to 
recover  back  money  paid  by  him  to  the  defendant. 

It  is  not  allied  in  the  complaint,  and  does  not  appear  by  the  evidence 
or  findings,  that  the  plaintiff  receipted  for  or  canceled  the  indebtedness 
of  the  village  to  him,  or  that  his  right  to  enforce  payment  thereof  was 
barred  by  any  act  done  by  or  required  of  him  by  the  defendant.    This 

>  AfOrming  81  Hon.  129. 

'  For  a  full  discussion  of  t|ie  qncsUon  of  tlie  statute  of  limitations^  and  when  H 
Ip  ma,  see  Perry  Co.  v»  Ballroad  Oo.,  (Ohlob)  2  N.  8,.Bep.  HH  sad  note^  S67-^S70. 
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action  was  brought  to  recover  back  the  amount  so  deducted  as  for  money 
had  and  received  by  the  defendant  for  plaintiffs  use,  upon  the  allied 
ground  that  the  assessment  referred  to  was  illegal  and  void.  The  de- 
fense is  the  statute  of  limitations,  and  the  question  in  the  case  is  whether 
the  ten  or  six,  years  limitation  applies. 

It  is  claimed  by  the  plaintiff  that  the  action  is  in  equity,  to  vacate 
and  set  aside  the  assessment  as  Dlegal  and  void,  and  to  recover  back  the 
money  paid  as  an  incident  of  such  relief.  On  the  other  hand,  it  is  de- 
nied that  any  such  relief  is  shown  to  be  necessary,  and  that  the  action 
is  simply  one  in  asmmpsit^  and  subject  to  the  six-years  limitation  alone. 
We  think  the  defendant's  position  is  unanswerable. 

It  cannot  be  disputed  but  that  if  the  action  was  brought  to  recover 
back  the  money  paid  upon  an  assessment  apparently  valid,  and  levied 
according  to  the  forms  of  law,  but  rendered  illegal  by  extrinsic  facts,  or 
those  which  were  not  apparent  upon  the  face  of  the  proceedings,  that  it 
was  necessary  for  the  plaintiff  to  proceed  in  equity  to  vacate  such  pro- 
ceedings before  he  could  recover  back  moneys  paid  thereon.  Horn  v. 
Town  of  New  Lots^  83  N.  Y.  100.  There  are  several  reasons,  however, 
why  this  is  not  such  a  case. 

1 .  The  complaint  shows  affirmatively  that  the  plaintiff  is  not  entitled  to 
equitable  relief.  It  alleges  in  unqualified  terms  that  such  assessments 
had  been  vacated  and  annulled  long  prior  to  the  commencement  of  the 
action,  and  this  allegation  is  not  only  not  denied  by  the  answer,  but  is 
sustained  by  the  express  findings  of  the  trial  court,  and  must  be  regarded 
as  an  indisputable  fact  in  the  case.  Breucher  v.  Village  of  Port  Qketter^  4 
N.  £.  Rep.  272.  If  the  action  be  considered,  therefore,  as  anything 
but  one  in  asmmipmiy  it  is  not  maintainable  at  all,  either  upon  the  plead- 
ings or  the  findings. 

2.  The  evidence  shows  conclusively  that  no  right  of  action  accrued  to 
the  plaintiff  out  of  the  conduct  of  the  defendant  in  requiring  the  appli- 
cation of  the  illegal  assessment  upon  their  indebtedness  to  the  plaintiff. 
That  indebtedness  was  not  discharged  by  such  action,  but  remains  an  ex- 
isting and  enforceable  demand  against  tlie  defendant  as  well  after  as  be- 
fore such  transaction.  The  acts  of  the  defendant  did  not  extinguish  the 
plaintiff's  demand,  or  change  the  character  of  its  liability  to  him.  The 
existence  of  the  illegal  assessment  would  have  constituted  no  defense  to 
an  action  for  their  debt,  and  inlhe  prosecution  of  such  an  action  it  would 
have  been  unnecessary,  in  the  first  instance,  to  impeach  the  validity  of 
such  assessment,  as  it  could  be  availed  of  only  by  way  of  counter-claim 
to  the  plaintiff's  claim,  and,  as  such,  was  assailable  at  law  for  its  illegal- 
ity. Even  if  we  could  imply  from  the  evidence  in  the  case  that  the  plain- 
tiff assented  to  the  application  of  his  debt,  the  fact  that  it  was  obtained 
by  duress  vitiated  such  consent  as  much  as  it  deprived  the  payment  of 
its  voluntary  character,  and  would  not  stand  in  the  way  of  a  prosecution 
of  his  claim.  The  transaction  did  not  operate  in  any  way  as  a  payment 
of  the  debt. 

This  cause  of  action  was  governed  by  the  six-years  period  of  limita- 
tion, and  expired  in  1880,  three  years  before  the  action  was  commenced. 
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The  acceptance  by  the  plaiutiff  of  a  certain  amount  upon  his  debt  op- 
erated only  as  payment  pro  tanto^  and  left  him  at  liberty  to  sue  for  and 
collect  the  balance  at  any  time  thereafter  within  the  statutory  period  of 
limitation.  The  cause  of  action,  and  the  onjy  cause  of  action,  existing 
in  favor  of  the  plaintiff  arose  upon  the  maturity  of  his  debt  against  the 
defendant,  and  not  at  the  time  of  its  attempted  application,  and  the 
statute  of  limitations  then  began  to  run  against  it. 

3.  No  money  was  paid  by  the  plaintiff  to  the  defendant  upon  the  as- 
sessment in  question.  The  defendant  has  simply  neglected  to  pay  the 
plaintiff  the  amount  due  from  it,  and  remains  liable  to  him  for  the  bal- 
ance. This  liability  has  not  been  converted  into  another  cause  of  action 
by  its  refusal  to  pay  the  debt.  An  action  to  recover  for  money  paid,  or 
had  and  received,  will  not  lie  generally,  except  upon  the  payment  of 
money.  National  Trust  Go,  v.  Oleason,  77  N.  Y.  400;  Oammings  v.  HacUey, 
8  Johns.  202;  Moyer  v.  Shoemaker,  5  Barb.  319.  It  has  been  held,  how- 
ever, that  the  action  may  be  maintained  when  its  equivalent  has  been 
actually  accepted  as  money  by  the  party  receiving  it;  as,  where  an  agent 
has  discharged  his  principal's  debt  by  applying  thereon  a  debt  owing  by 
himself,  (Bwrddey  v.  Root^  11  Johns.  464;)  or  where  a  surety  has  trans- 
ferred proparty  to.  the  creditor,  who  received  it  in  payment  of  a  judg- 
ment. In  such  cases  the  principal  has  been  held  liable  for  the  amount 
of  his  debt  discharged  by  the  payment,  as  for  money  paid  by  the  surety 
for  him.  Bonney  v.  Sedy,  %  Wend.  481.  But  here  nothing  has  been 
received  by  the  defendant,  and  its  legal  situation  remained  unaffected  by 
the  attempted  application  of  the  Jllegal  lissessment  upon  its  legal  indebt- 
edness. No  money  or  its  equivalent  has  been  received  by  the  defendr 
ant,  and  the  effort  to  sustain  this  action  is  an  attempt  to  convert  a  sim? 
pie  contract  liability  into  one  to  recover  for  money  illegally  held  by  the 
debtor  for  the.  use  of  the  creditor.  We  do  not  find  any  case  going  far 
enough  to  uphold  such  a  claim.  The  judgment  should  therefore  be 
affirmed. 

(All  concur.) 
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ao2  N.  y.  J87) 

MoORES  V.  TOWNSHEND.* 
(Court  0/  Appals  of  New  York,    June  I,  1886.) 

1.  EQUTTT—CfLOUD  OH  TlTLB— JURI8DIC7nO»  AB  TO  RbMOVIHG—  EyIDENCB  NbO- 

E8SABT. 

Plaintiff,  by  his  complaint,  alleged  that  he  was  the  owner  of  premises  in 
dispute,  and  asked  that  defendant  deliver  up  tax  deed  imder  which  the  latter 
occupied,  and  that  the  clerk  of  arrears- cancel  it,  and  all  records  relating  to  it 
in  his  office.  Plaintiff's  only  proof  of  title  was  a  deed  from  one  Foley,  as 
*^ referee  duly  appointed  in  a  decree  in  partition  entered  at  a  special  term. 
January  81.  188:3.  **  The  complaint  and  the  proof  showed  that  defendant^ 
Townshend.  was,  at  the  time  of  che  decree,  and  a  long  time  prior,  in  posses- 
sion under  a  deed  dated  September  18, 1878.  from  the  comptroller  of  New 
Yort,  under  city  assessment  sale.  Held,  that  the  proof  was  entirely  inade- 
quate  to  establish  any  title  in  the  plaintiff,  as  against  a  stranger  to  the  action 
in  which  it  was  given. 

2.  BaHE— ESTASLISHINO  LEGAL  TiTLE. 

Further,  that  the  facts  disclosed  did  not  show  any  right  on  the  part  of  the 
respondent  to  equitable  relief,  as  equity  has  never  b<Ben  extended  to  cover 
cases  brought  merely  to  establish  a  legal  title,  or  recover  possession  alone. 

Appeal  from  jadgment  general  term  supreme  court,  First  department, 
affirming  judgment  for  plaintiff. 
John  Teumahendj  for  appellant,  John  Townshend. 
L.  A.  Oovldj  for  respondent,  William  Moores. 

Roger,  C.  J.  The  relief  granted  by  the  judgment  appealed  from  re- 
quired the  defendant  to  deliver  up  for  cancellation,  as  a  cloud  upon  the 
title,  the  conveyance  under  which  he  occupied  the  premises  in  dispute, 
and  that  the  clerk  of  arrears  cancel  the  conveyance,  and  also  all  records 
and  entries  relating  to  the  same  in  his  office.-  This  relief  was  purely 
equitable  in  character,  and  needed  for  its  support  the  proof  of  some 
facts  giving  the  court  jurisdiction  of  such  a  cause  of  action.  Heywood  v. 
Buffalo,  U  N.  Y.  540;  Bockes.v.  Lanmig,  74  N.  Y.  437. 

We  have  been  unable  to  discover,  either  in  the  evidence  or  the  find- 
ings, any  proof  of  such  facts,  or  of  facts  sufficient  to  entitle  the  plaintiff 
to  either  l^al  or  equitable  relief.  The  complaint  allied  that  the  plain- 
tiff was  the  owner  of  the  premises  in  dispute,  and,  although  the  allega- 
tion was  denied  by  the  answer,  neither  the  evidence  nor  the  finding,  in 
this  respect,  supported  the  complaint.  The  whole  claim  of  the  plaintiff 
for  relief  rested  upon  the  truth  of  the  allegation,  and,  being  totally  un- 
proved, there  is  no  theory  upon  which  he  could  be  entitled  to  judgment 
upon,  the  findings  for  any  relief.  The  only  proof  of  title  in  the  plaintiff 
by  the  findings  for  fact  is  that  derivable  from  the  production  of  a  deed 
purporting  to  be  executed  by  one  John  A.  Foley,  describing  himself  as 
a  referee  duly  appointed  in  a  decree  in  partition  entered  at  a  special  term 
of  the  supreme  court,  January  31,  1882,  in  an  action  between  one  Free- 
man, plaintiff,  and  one  De  Groot  and  others,  defendants,  authorizing  the 
6a}e  of  the  premises  in  question  by  such  referee.  The  parties  to  the  par- 
tition action  other  than  those  named  are  not  disclosed,  and  there  is  no 
proof  or  finding  that  any  of  them,  or  their  grantors,  ever  had  title  to  or 

'Bereraing  34  Hun,  628.  mem. 
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possession  of  fhe  premises  in  dispute,  or  any  part  thereof.  On  the  con- 
trary, the  allegations  of  the  complaint,  as  well  as  the  proof,  showed  that 
the  defendant,  Townshend,  was,  at  the  time  of  such  decree,  and  for  a 
long  period  of  time  prior  thereto  had  been,  in  possession  of  the  premises, 
claiming  title  under  a  conveyance  dated  September  19,  1873,  to  him 
from  the  comptroller  of  the  city  of  New  York,  executed  in  pursuance  of 
a  sale  for  the  non-payment  of  an  assessment  duly  imposed,  in  accordance 
with  the  statute,  by  the  municipal  officers  of  New  York.  If  we  look  at 
the  proof,  it  does  not  aid  ihe  findings,  for  it  was  wholly  confined  to 
the  production  and  proof  of  the  refereie's  deed,  and  certain  alleged  terms 
of  sale  which  .did  not  disclose  any  fact  bearing  upon  the  ownership  of 
the  premises.  This  proof  was  entirely  inadequate  to  establish  any  title 
in  the  plaintiff,  as  against  a  stranger  to  the  action  in  which  it  was  given. 

The  evidence  was  undeniably  competent,  and  therefore  unobjection- 
able, except  as  to  the  order  of  the  proof;  and  that  would  have  been  un- 
assailable, as  it  was  in  the  discretion  of  the  court.  The  question  arising 
thereon  was  solely  as  to  the  legal  sufficiency  of  the  evidence,  and  was 
fairly  presented  by  the  defendant's  exception  to  the  finding  of  law  di- 
recting judgment  for  the.  plaintiff. 

It  is  essential  to  the  support  of  a  judgment  that  the  findings  of  £Etct 
•should  establish  a  l^al  right,  on  the  part  of  the  successful  party,  to  the 
relief  granted;  and  when  they  do  not,  and  there  is  nothing  in  the  evi- 
dence to  show  such  right,  an  exception  to  the  legal  conclusion  of  the 
court  directing  judgment  raises  the  question  whether,  upon  all  of  the 
&cts  found,  the  party  succeeding  is  entitled  to  the  judgment  directed. 
Hemmingway  v.  PoudieTf  98  N.  Y.  287.  The  question,  therefore,  seems 
to  be  properly  raised  in  the  case,  and  requires  the  reversal  of  the  judg- 
ment appealed  from. 

It  is  further  urged  by  the  appellant  that  the  facts  disclosed  on  the 
trial  did  not  show  any  right  on  tiie  part  of  the  respondent  to  equitable 
relief.  We  think  this  point,  also,  is  well  taken.  The  only  ground  al- 
leged for  the  relief  demanded  was  the  want  of  an  adequate  remedy  at  law, 
and  yet  the  facts  stated  showed  presumptively  the  existence  of  such  a 
remedy,  and  the  falsity  of  the  averment.  No  reason  is  averred  in  the 
complaint  why  the  plaintiff  could  not  obtain  all  of  the  relief  to  which  he 
was  entitled,  by  an  action  of  ejectment;  and  an  examination  of  the  find- 
ings  and  evidence  shows  that  none  in  fact  existed.  PkiUips  v.  Qorham^ 
17  N.  Y.  270.  The  complaint  was  manifestly  insufficient  in  this  r^ 
spect.  Bockes  v.  Lansi}^,  74  N.  Y.  448;  Ocean  Bank  v.  OtcoU,  46  N. 
Y.  19;  AllerUm  v.  Bdden,  49  N.  Y.  378;  Venice  v.  Woodruff,  62  N.  Y. 
467. 

We  have  been  unable  to  find  any  case  where  a  party  out  of  possession 
has  been  allowed  to  sustain  an  action  quia  timet  to  remove  a  doud  upon 
title,  except  when  it  was  specially  authorized  by  statute,  or  when  special 
circumstances  existed,  affording  grounds  for  equitable  jurisdiction  aside 
from  the  mere  allegation  of  ownership  of  the  l^al  title.  Indeedf  the 
right  to  appeal  to  a  court  of  equity  in  such  cases  was  originally  based 
upon  the  assumption  that  the  legal  title  to  the  property,  in  dispute  had 
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been  established  by  an  action  at  law,  and  jnrisdiotion  was  entertained 
solely  for  the  purpose  of  protecting  the  party  in.  the  enjoyment  of  rights 
in  possession  Uius  l^ally  established;  and,  while  the  jurisdiction  has  in 
the  course  of  time  been  somewhat  extended,  it  has  never  been  stretched 
to  cover  cases  brought  merely  to  establish  a  l^al  title  or  recover  posses- 
sion alone.  Spencer,  Eq.  Jur.  658;  Story,  Eq.  Jur.  (11th  Ed.)  §  711; 
Adams,  Eq.  199;  Pom.  Eq.  Jur.  §§  1396-1899.  In  all  the  cases  cited 
to  the  effect  that  equity  will  entertain  jurisdiction  to  set  aside  assess- 
ments and  conveyances  as  a  cloud  upon  title  when  the  invalidity  of  the 
alleged  tide  or  incumbrance  does  not  appear  upon  the  face  of  the  con- 
veyance or  proceeding,  and  requires. extrinsic  evidence  to  demonstrate 
its  existence,  the  party  bringing  the  action  was  in  possession  of  the  prop- 
erty, or  other  circumstances  gave  equitable  jurisdiction.  Scott  v.  Onder- 
dmk,  14  N.  Y.  9;  Hatch  v.  OUy  of  Buffalo,  38  N.  Y.  276;  Fonda  v.  Sage, 
48  N.  Y.  173;  Marsh  v.  OUy  of  BrooHyn,  69  N,  Y.  283.  When  the  in- 
validity  of  the  disputed  title  appears  upon  the  face  of  the  conveyance,  or 
in  any  proof  which  the  claimant  is  required  to  produce  in  order  to  main- 
tain an  action  to  establish  it,  no  suit  whatever  can  be  maintained  in 
equity  to  set  it  aside,  because  it  is  said  that  a  title  obviously  void  does 
not  constitute  even  a  cloud  upon  the  title  of  the  true  owner. 

The  question  in  this  case  is  not  as  to  the  propriety  or  impropriety  of 
uniting  legal  and  equitable  causes  of  action  in  one  complaint,  but  it  is 
whether  sufficient  facts  have  been  alleged  and  proved  to  sustain  such  re- 
spective causes  of  action.  It  was  said  by  Judge  Rapai^lo,  in  Bockes  v. 
landngy  mpra,  that,  ^'to  sustain  such  an  action,  the  facts  must  be  al- 
leged which  would  be  necessary  to  entitle  him  to  the  relief  had  besought 
it  in  separate  actions.'' 

The  cases  of  LaJttin  v.  McCarty,  41  N.  Y.  107,  and  RemngUm,  Paper 
Go.  V.  O^Dougherty,  81  N.  Y.  474,  have  been  cited  to  support  the  daim 
that  actions  to  remove  a  cloud  upon  title  and  recover  possession  may  be 
joined,  and  that  courts  of  equity  will  entertain  jurisdiction  to  give  relief 
in  such  actions.  We  do  not  think  that  those  cases  sustain  such  a  doo* 
trine.  In  both  of  those  cases  special  circumstances  existed  outside  of 
the  legal  title  and  right  to  possession  which  conferred  the  jurisdic- 
tion exercised.  As  was  said  by  Judge  Rapallo  in  Bockea  v.  Larm'iig, 
with  reference  to  Lattin  v.  McOarty: 

"The  instrument  sought  to  be  set  aside  as  a  cloud  was  a  deed  which  ap- 
parently, and  without  any  extrinsic  proof,  established  a  title  paramount  to 
the  plaintiff's,  and  the  complaint  showed  that  the  defendant  had  fraudulently 
obtained  possession  of  the  premises,  and  claimed  to  own  them  under  the 
deed.  ** 

The  action  there  was  sustained  solely  upon  the  groimd  that  the  de- 
fendants held  the  legal  title  by  virtue  of  a  deed  fraudulently  obtained, 
and  the  possession  by  a  fraudulent  attornment  by  the  tenant  of  the 
owner,  and  therefore  ejectment  could  not  have  been  maintained.  These 
&cts  were  held  to  give  the  equitable  jurisdiction  there  exercised. 

In  Remington  Paper  Co.  v.  (y Dougherty,  81  N.  Y.  481,  the  action  was 
brought  by  a  purchaser  under  the  sale,  upon  execution,  before  his  right 
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to  a  deed  had  matured,  among  other  things,  to  set  aside  a  previous  con- 
veyance apparently  paramount  to  the  plaintiflf's  right,  upon  the  ground 
that  it  was  forged;  and  also  certain  judgments  and  mortgages  which  it 
was  alleged  had  been  paid,  and  were  kept  alive  for  fraudulent  purposes. 
It  was  held  that  the  facts  alleged  constituted  a  case  for  equitable  juris- 
diction, and  that  the  court,  having  jurisdiction  for  some  purposes,  could 
exercise  it  to  give  the  relief  to  which  the  party  was  entitled.. 

No  facts  are  alleged  in  this  case  giving  the  court  equitable  jurisdiction, 
and  we  are  of  the  opinion  that  the  judgment  of  the  court  below  should 
be  reversed,  and  a  new  trial  ordered,  with  costs  to  abide  the  event. 

(AU  concur.) 

(102  N.  Y.  708) 

MuRTFELDT  and  others  v.  New  York,  W.  S.  &  B.  Ry.  Co.* 
(Court  of  Appeals  of  Ifew  York.    June  1,  1886.) 

1.  Specific  Perfobmance— Discretion  of  Court. 

Defendant  purchased  land  of  plaintiffs  in  Orange  county,  adjoining  the 
Hudson  river,  and  agreed  always  to  keep  a  passage-way  under  the  railway 
for  the  use  of  plaintiffs.  Held,  that  in  view  of  the  difficulty  of  constructing 
it,  and  its  inutility,  when  constructed,  it  was  within  the  discretion  of  the 
court,  in  its  equitable  Jurisdiction,  to  deny  specific  performance  of  the  con- 
tract, and  leave  plaintiffs  to  their  remedy  for  damage  for  its  breach. 

2.  Trespass— To  Lakd— Subcontractor  Building  Road. 

Defendant  let  a  contract  of  building  a  road,  and  it  was  sublet,  and  the  sub- 
contractor trespassed  on  plaintiff's  land;  but,  as  it  did  not  appear  that  the 
contract  which  defendant  made  with  the  contractor  could  not  have  been  ex- 
ecuted as  made,  without  any  interference  with  plaintiff's  laud  where  tres- 
passed upon,  field,  that  defendant  could  not  be  said  to  have  caused  the  tres- 
pass. 

Appeal  from  judgment  general  term  supreme  court,  Second  depart- 
ment, affirming  judgment  for  defendants. 

statement  of  case.* 

The  plaintiff  Mary  F.  Muitfeldt  was  the  owner  of  a  life-estate  In  a  parcel 
of  land  on  the  right  liank  of  the  Hudson  river,  north  of  the  city  of  Xew- 
burgh,  and  the  otlier  plaintiffs  in  this  action,  with  James  L.  Murtfeldt  and 
Bertha  Miirtfeldt,  who  are  not  joined  as  plaintiffs,  were  the  fee-owners. 
After  the  railroad  of  the  defendant  was  projected  over  the  land  of  the  plain- 
tiffs in  this  action,  they  executed  and  delivered  to  the  defendant  a  deed  of 
conveyance  of  a  strip  of  land  through  this  parcel,  of  100  feet  In  width,  sub- 
stantially parallel  with  the  river.  This  conveyance  left  a  narrow  strip  of 
land  between  the  land  conveyed  and  the  river,  about  200  feet  long,  .and  80 
feet  wide  in  the  widest  part,  and  the  plaintiffs  reserved  the  right,  by  their 
deed,  to  cross  to  their  land  eastward  of  the  lot  so  conveyed,  whether  under 
water  or  above,  and  the  right  to  cross  the  railway  of  the  defendant,  when 
constructed,  to  and  from  that  land,  but  not  so  as  to  interfere  in  any  way  with 
the  use  of  the  strip  for  railway  purposes.  The  deed  also  contained  the  fol- 
lowing covenant:  '*And  a  passage-way  under  said  railway,  at  or  about  sta^ 
tlon  112^  shall  be  constructed  and  maintained  always  by  the  party  of  the 
second  part,  for  the  use  of  the  parties  of  the  first  part,  their  heirs  and  as- 
signs, which  said  passage-way  shall  beat  lea^t  e^ht  feet  wide  and  six  feet 
high  in  the  clear."  The  interest  of  James  and  Bertha  was  afterwards  also 
conveyed  to  the  defendant. 

1  Afi^ming  34  Hun,  632,  mam.        «e»ee  opxniou  ofOvKMAV,  J.,  m  general  t^mu 
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In  the  constractioQ  of  the  railroad  an  extensive  cut  was  made  through  the 
land,  which  left  a  bank  on  the  westerly  side,  near  station  112,  from  70  to  90 
feet  high.  Towards  the  northerly  part  of  the  land,  however,  the  railroad  is 
about  on  the  natural  grade,  and  then  further  north  it  is  built  on  tressels.  If 
the  under-crossing  should  be  constructed  as  stipulated  in  the  covenant,  it 
would  partly  fill  with  water  at  the  influx  of  the  river  tide;  and,  besides  that, 
no  practical  connection  could  be  ipade  with  such  under-crossing  for  the  use 
of  the  plaintiff  by  reason  of  the  precipitous  character  of  the  high  embank- 
ment on  the  west. 

The  plaintiff  in  this  action  seeks  a  specific  performance  of  the  covenant  for 
this  under-passage,  and  the  trial  court  found  that  it  was  not  a  case  calling  for 
the  exertion  of  the  power  of  the  court  in  that  direction,  and  the  general  term 
was  like-minded. 

E.  A,  Brewster,  for  appellants,  Mary  F.  Murtfeldt  and  others. 
A.  S.  Oassedy,  for  respondent,  New  York,  W.  S.  <fe  B.  Ry.  Co. 

Earl,  J.  In  view  of  the  difficulty  in  constructing  a  useful  passage 
under  the  railroad,  and  the  inutility  to  plaintiffs  of  such  passage,  if  con- 
structed it  was  certainly  within  the  discretion  of  the  court  below,  in  the 
exercise  of  its  equitable  jurisdiction,  to  deny  specific  performance  of  de- 
fendant's contract  to  construct  the  passage,  and  leave  the  plaintiffs  to 
their  remedy  for  damages  for  breach  of  the  covenant.  IhiMees  of  Oolwmr 
bia  OoUege  v.  Thacher,  87  N.  Y.  311.  There  was  no  allegation  in  the 
complaint  that  the  plaintiffs  had  suffered  any  damage  from  the  breach 
of  the  covenant  to  construct  the  passage.  There  was  no  proof  upon  the 
trial  which  authorized  the  court  to  award  any  damages  for  such  breach, 
and  there  was  no  claim  made  by  the  plaintiffs  that,  if  specific  perform- 
ance should  be  denied,  the  case  should  be  reserved  for  further  proof  and 
hearing  as  to  the  damages.  The  whole  case  was  submitted  to  the  trial 
judge  upon  the  proofs  given,  and  he  did  not  err,  under  the  circum- 
stances, in  leaving  the  plaintiffs  to  their  action  at  law  to  recover  their 
damages  for  the  breach  of  covenant.  He  found,  however,  as  matter  of 
law,  that  they^  had  not  sustained  any  damages  from  the  breach  of  the 
covenant.  That  finding  was  properly  based  upon  the  finding  of  fact 
that  they  had  proved  no  amount  of  damages  from  the  breach  of  the  oove- 
nant,  and  cannot  be  given  wider  soope. .  Mary  F.  Murtfeldt,  one  of  the 
plaintiffs,  had  a  life-estate  in  the  premises  to  be  benefited  by  the  cove- 
nant, and  the  other  plaintiffs  wei-e  owners  of  the  reversion,  and  hence 
the  plaintiffs  were  not  jointly  interested  in  these  damages,  and  it  is  diffi- 
cult to  perceive  how  the  reversioners  are  entitled,  at  this  time,  to  any 
damages  for  breach  of  this  covenant,  and  hence  the  learned  trial  judge 
may  have  meant  by  that  finding  of  law  that  the  plaintiffs  were  not 
jointly  entitled  to  the  images;  But  that  finding  must  be  construed 
with  the  other,  which  turned  the  plaintifb  over  to  their  action  a/t  law 
for  their  damages,  and  could  not,  therefore,  conclude  them  in  such  ac- 
tion should  they  bring  one. 

As  to  the  damages  for  trespass  upon  the  lands  west  of  the  railroad,  the 
proof  did  not  authorize  a  recovery  by  the  plaintifis.  They^  through 
their  agent,  had  knowledge,  at  the  time,  .of  what  was  done  by  the  con* 
tractors  under  the  defendant,  and  made  no  objection.     It  let  th«  con* 
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tract  to  oonstract  its  road  to  the  North  River  CSonstniotion  Company. 
The  latter  company  sublet  the  construction  of  the  road  through  plain- 
tiflPs  premises  to  Ward,  MacKin  &  Co.,  and  they  sublet  a  portion  of 
their  work  to  one  O'Rourke^  by  whom  the  alleged  trespass  was  commit- 
ted. It  does  not  appear  that  the  contract  which  the  defendant  made 
with  the  North  River  Construction  Company  could  not  have  been  exe- 
cuted as  made  without  any  interference  with  plaintiff's  land  on  the  west 
side  of  the  railroad,  and  hence  it  cannot  be  said  that  the  defendant 
caused  the  trespass,  or  is  liable  for  it.  But  there  is  a  still  further  an- 
swer to  the  claim  for  damages  on  account  of  the  trespass.  The  plain- 
tiffs did  not  prove,  and  did .  not  offer  by  any  competent  evidence  to 
prove,  any  amount  of  damages  for  the  sdleged  trespass,  and  the  trial 
jude:e  so  found,  and  hence  there  was  no  basis  for  the  allowance  of  any 
substantial  damages  to  the  plaintiffs.  The  judgment  should  therefore 
be  affirmed,  with  costs. 
(All  concur.) 

(102  N.  T.  468)  ' 

People  ex  rrf.  Murray  and  others  v,  McClave,  Treasurer,  etc, 

(Oaart  of  Appeals  oflfew  Fork.    June  1, 1886.) 

MuNiOFAL  CoBPOBATioNB— PoLioB  Relubf  Fuhd  — Law^  1885,  Ch.  486  — Ooh- 

TRIBUTIOIT  TO,  BT  OFFICER,  MUST  BE  YoiiUNTART. 

The  contribution  to  the  police  relief  fund  by  an  officer,  authorized  by  chap- 
ter 486  of  the  Laws  of  1885,  must  be  voluntary  on  his  part,  and  the  treasurer 
of  the  board  of  police,  etc..  cannot,  against  the  will  of  any  member  of  the  force, 
deduct  for  such  purpose  any  portion  of  his  pay.    Bapallo,  J.,  dissents. 

Appeal  from  order  general  term  supreme  court,  First  department,  de- 
nying application  for  mandamus  to  compel  the  respondent  to  deduct  the 
sum  of  two  dollars  per  month  from  the  pay  of  the  police  force,  and  pay 
the  same  to  the  trustees  of  the  pension  fund  of  the  city  of  New  York. 

Edward  M.  Shepard  and  Charlea  W.  Wdmare^  for  the  People,  etc. 

Mr.  Deauj  for  respondent,  John  McClave,  Treasurer,  etc. 

Danforth,  J.  Whether  we  look  at  the  precise  language  of  the  statute 
in  question,  (Laws  1885,  c.  486,)  or  the  substance  of  liie  matter  included 
in  it,  we  are  brought  to  the  condusion  reached  by  the  general  term,  that 
the  contribution  to  the  fund  created  by  that  act  must  be  voluntary;  that 
the  defendant  cannot,  against  the  will  of  any  member  of  the  polioe  force, 
deduct  for  its  purpose  any  portion  of  his  pay;  that  the  relators  cannot, 
without  his  consent,  receive  it. 

Mrdy  its  language.  It  is  entitled  "An  act  to  create  a  relief  fund  in  the 
polioe  department  in  all  cities  of  this  state  having,  according  to  the  last 
census,  a  population  exceeding  one  million."  By  section  2  the  fund  con- 
sists of  a  sum  of  money  equal  to  two  dollars  per  month  for  each  member 
of  the  police  force  of  said  department,  and  also  for  each  member  or  em- 
ploye of  the  polioe  department  other  than  the  said  police  force,  "who 
shall  desire  to  avail  himself  of  the  privileges  and  provisions  of  this  act, 
and  also  for  members  of  the  Police  Mutual  Aid  Association  of  the  said 
department  who,  at  the  time  of  the  passage  of  this  act,  are  in  good  standr 
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ing  therein,  and  who  shall  desire  to  contribute  to  said  fond,  to  be  paid 
monthly  by  the  treasurer  of  the  board  of  police,  or  commissioner  of 
police  of  said  department,  to  the  treasurer  of  the  board  of  trustees  of  the 
police  relief  fund  created  by  this  act,  from  moneys  deducted  from  the 
pay  of  such  members  of  said  force,  or  members  or  employes  of  said  de- 
partment; and  the  treasurer  of  the  board  of  police,  or  commissioner  of 
police  of  said  department,  is  hereby  authorized  and  directed  to  make 
such  deduction  from  the  pay  of  the  members  of  said  police  force  as 
herein  provided." 

It  is  evident  that  three  classes  of  persons,  all  within  the  police  de- 
partment, were  in  the  mind  of  the  l^slature  at  tlie  preparation  of  this 
act:  (1)  members  of  the  police  forcej  (2)  other  members  or  employes  of 
the  department;  (3)  certain  members  of  the  mutual  aid  association  of  the 
department, — and  all  these  were  deemed  possible  beneficiaries.  It  is 
also  evident,  and  is  conceded  by  the  appellant,  that  the  second  and  third 
class  contribute  or  not  as  they  please.  If  they  contribute,  they  share 
in  the  privileges  of  the  fund,  but  otherwise  not.  They  then  have  an 
election  to  make  a  present  use  of  their  money,  or,  by  its  surrender,  secure 
a  future  advantage  to  their  appointee  or  widow  or  representative.  I  am 
unable  to  find  any  reason  for  placing  the  first  dass  in  a  less  fiiyoraUe  or 
difierent  position.     The  prescribed  fee  is  the  same. 

But  it  is  said,  in  behalf  of  the  appellant,  that  while,  as  to  the  second 
and  third  dass,  the  contribution  is  voluntary,  the  legislature  has  made 
that  of  the  members  of  the  force  compulsory  by  express  direction  to  the 
defendant,  through  whom  their  pay  must  come,  to  make  the  deduction. 
But  here  is  the  very  point  of  the  controversy.  Is  he  to  make  that  de- 
duction unless  the  member  of  the  police  force,  whose  pay  he  holds, 
'Mesires  to  avail  himself  of  the  privileges  and  provisions  of  the  act?"  I 
think  not.  Nothing  can  better  express  the  meaning  of  the  statute  than 
the  words  quoted.  In  their  natural  order,  among  llie  clauses  of  the  sec- 
tion where  they  stand,  they  qualify  and  limit  the  general  words  which 
precede  them,  and  leave  each  member  of  the  police  force,  as  well  as  the 
other  classes  therie  enumerated,  to  determine  for  himself  whether  he  will 
accept  the  opportunity  afforded  by  the  statute,  and  make  provision 
against  his  death.  That  is  the  substance  of  the  statute,  and  its  design. 
The  fund  created  is  not  for  pensions,  nor  its  benefit  confined  even  to  the 
family  of  the  policeman.  No  one  can  share  in  its  advantages  who  has 
not  contributed,  and  he  who  has  may  have  the  sum  accruing  upon  hia 
death  paid  to  such  person  as  he  in  writing  shall  direct.  Act  1885,  §  4. 
The  act  is  beneficent,  but  the  legislature  has  not  sought  to  compel  any 
one  to  accept  its  terms,  and  it  is  therefore  unnecessary  to  determine  whether 
they  lawfully  could  or  not. 

The  order  appealed  from  should  be  affirmed,  but  without  toetiEk 

(All  concur,  except  Rapallo,  J.,  dissenting,  and  Miller,  J.,  not 
voting.)        J 
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^102  N.  Y.  714) 

Harbege  v.  Habbeck.* 
(C(mri  of  Appeals  of  New  York.    June  1, 1886.) 

HtrSBAlTD  AKD  "^IFB— DiVORCB--MaRRIAGB. 

This  action  was  for  an  absolute  divorce  on  the  ground  of  adultery.  The  Is- 
sue was  wjjiether  parties  were  married;  no  ceremony  having  been  performed. 
Plaintiff  was  formerly  the  wife  of  Montgomery,  who  abandoned  her.  She 
lived  with  Harbeck  until  1879,  passingas  his  wife;  both  believing  Montgom- 


ery to  be  dead,  which  was  not  true.  Defendant  then  married  Kate  Hammel. 
Held  that,  as  the  union  between  the  parties  was  at  first  illegal,  and  no  contract 
of  marriage  was  entered  into  between  them  afterwards,  the  plaintiff  could  not 

maintain  her  action. 

• 

Appeal  from  judgment  general  term  supreme  court,  First  department^ 
afi^ming  judgment  in  favor  of  defendant. 

TFm.  F.  How€j  for  appellant,  Caroline  Harbeck. 
Wm.  PuUertonj  for  respondent,  John  H.  Harbeck. 

Danfobth,  J.  The  trial  judge  and  the  general  term  have  found 
against  the  defendant,  and,  notwithstanding  a  dififerenceof  opinion  amonjc 
the  judges  of  the  court  below,  we  are  constrained,  after  a  careful  consid- 
eration of  the  evidence,  to  sustain  the  judgment  which  followed  the  con- 
clusion of  the  majority.  That  the  union  between  the  parties  was  at  first 
illegal  is  bonceded.  If  a  change  occurred,  it  was  followed  by  no  formal 
celebration,  nor  is  there  evidence  of  any  present  agreement  to  take  each 
other  for  husband  and  wife;  and  that  thej'^  ever  passed,  by  contract  or 
by  mutual  consent,  from  the  state  of  concubinage  into  that  of  marriage, 
is  made  doubtful  by  the  admissions  of  the  plaintiff,  proven  by  the  testi- 
mony of  her  sister,  by  that  of  the  defendant's  father,  and  by  other  wit- 
nesses. ^  If  that  testimony  is  true,  it  is  difficult  to  find  that  she  herself 
regarded  the  connection  as  matrimonial,  or  that  its  continuance  depended 
upon  anything  more  binding  than  the  inclination  or  will  of  the  defend- 
ant. It  is  true  that  he  assumed  the  character  of  husband  and  she  of 
wife,  and  reported  themselves  in  that  relation  to  their  associates  and 
others;  and  there  was  enough  in  their  conduct,  prima  fadey  to  entitle  each 
to  the  civil  rights  which  belong  to  the  real  character;  but  the  testimony 
to  which  I  have  referred,  and  circumstances  disclosed  by  others,  raised 
a  conflict  in  evidence,  which  we  cannot,  as  an  appellate  court,  declare  to  be 
insufficient  to  show  that  the  assumption  was  unfounded.  Such  was  the 
conclusion  of  the  trial  judge.  His  finding  is  that  no  contract  of  marriage 
was  ever  entered  into  between  the  plaintiff  and  defendant,  and  we  cannot 
say  it  has  no  evidence  in  its  support.  In  the  face  of  that  findingi  this 
appeal  must  fail.     The  judgment  should  therefore  be  affirmed. 

(All  concur.) 

a02  N.  Y.  486)  . 

GoLDSCHHiDT  and  others  v.  Mutual  Life  Ins.  Co.  of  N*.  Y.' 

(Court  of  Appeali  of  New  York.    June  1, 1886.) 

Life  Inburawcb— Proofs  o'/  Death— Cause  op  Death— Suicide— Evedkncb. 
One  policy  on  life  of  Oscar  Edler  was  payable  in  60  days  after  due  notice 
and  proofs  of  death,  "unless    *    *    *    he  shall  die  by  his  own  act  or  hand.' 

A  AfBrming  31  Hun,  640.  '  Reversing  33  Huu,  441. 
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The  other  was  payable  on  proof  of  death  in  form  specified.    Plaintiffs,  as- 
signees of  policies,  put  them  in  evidence,  and  testified  that  they  saw  dead 


body  of  insured.  Defendants  introduced  proofs  of  death  in  which  the  cause 
of  death  was  given  as  not  known,  and,  in  answer  to  question  in  said  proof, 
plaintiffs  had  annexed  what  purported  to  be  a  coroner's  inquest,  evidence. 


and  verdict  of  jury,  but  which,  in  such  proof,  they  denied  were  true,  or  that 
any  such  inquest  had  been  had,  etc.  On  this  the  court  ruled  that  the  com- 
plaint should  be  dismissed  "unless  the  plaintiff  showed  how  the  death  of 
Edler  was  produced;  that,  as  to  it,  they  had  the  aflarmative.  **  ffeld  error; 
that  the  record  furnished  of  the  inquest,  etc.,  was  a  mere  communication  of 
hearsay  evidence,  the  truth  of  which  was  denied  at  the  time  it  was  given;  that 
the  proofs  of  death  were  in 'all  respects  complete  without  the  statement  as  to 
the  coroner's  inauest.  It  was  for  defendants  to  show  by  proof  that  the  sui- 
cide alleged  had  Deen  actually  committed. 

Appeal  from  judgment  of  general  term  supreme  court,  First  depart- 
ment, aflSrming  judgment  for  defendants 

Wm.  G.  WiUon^  for  appellants,  Adolph  Goldschmidt  and' others. 
Robert  SeweU,  for  respondent,  Mutual  Life  Ins.  Co.  of  N.  Y. 

Danforth,  J.  This  was  an  action  brought  by  the  plaintiffs,  as  as- 
signees of  two  policies  of  insurance — one  for  $3,600,  the  other  $1,500 — 
issued  by  the  defendant,  upon  the  life  of  one  Oscar  Edler.  The  defense 
was  that  he  came  to  his  death  by  suicide,  and  so  the  defendants  incurred 
no  liability;  but  the  answer  contained  an  offer  of  judgment  for  $231.96, 
being  the  amount  of  premiums  received.  Upon  trial  of  the  issue  the 
court  ruled  that  the  defense  was  made  out,  and  directed  a  verdict  for  so 
much  only  as  was  admitted  to  be  due.  The  correctness  of  this  ruling 
turns  upon  the  legal  effect  of  answers  and  information  given  in  connec- 
tion with  the  preliminary  proofs  of  death  served  by  the  claimants,  and 
presents  the  only  question  suggested  by  the  record. 

The  policy  of  $3,500  was  payable,  by  its  terms,  'Mn  sixty  days  after 
due  notice  and  proof  of  the  death "  of  the  life  insured,  unless,  among 
other  things  not  material  here,  "he  shall  die  by  his  own  act  or  hand, 
whether  sane  or  insane;"  in  which  case  "the  policy  shall  be  null  and 
void, "and  the  company  will  return  the  premiums  paid.  The  character 
or  nature  of  the  proof  of  death  is  not  specified,  nor  other  language  used 
in  reference  to  it  than  is  above  given.  The  other  policy  is  different.  It 
is  payable  "within  sixty  days  after  notice,  and  the  proofs  hereinafter  re- 
quired, of  the  death  of  said  Oscar  Edler,  shall  have  been  furnished  to  the  ' 
company  at  its  office,"  and  provides  that  "the  proofe  of.  the  death,  by 
which  the  contract  matures,  shall  contain  full  and  true  answers,  under 
oath,  to  the  questions  in  the  company's  blanks  for  proofs  of  death,  relat- 
ing to  the  life,  health,  and  death  of  the  person  in  question;  and  shall 
include  (1)  a  statement  of  the  extent  and  character  of  each  and  every 
claimant's  interest  in  the  policy;  (2)  the  statement  of  the  physician,  or 
physicians  if  more  than  one,  who  attended  the  deceased  during  his  last 
illness,  or  within  a  year  previous;  (3)  the  statement  of  a  responsible 
householder  acquainted  with  the  deceased;  (4)  the  statement  of  the  un- 
dertaker." But  the  policy  declared  "that  the  self-destruction  of  the  per- 
son, whether  voluntary  or  involuntary,  and  whether  he  be  sane  or  in- 
sane at  the  time,  is  not  a  risk  assumed  by  the  company  in  this  contract, 
but  in  every  such  case  the  company  will,  upon  demand  made,  and  the 
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surrender  of  this  policy,  acoompanied  with  eatisfiEu^toiy  proo&  of  sucli 
death  within  sixty  days  after  its  occurrence,  pay  the  net  reserve  upon  it 
held  by  the  company  at  the  beginning  of  the  year  in  which  death  oc- 
curs." 

The  complaint  stated  that  Edler  died  on  the  twenty-seventh  of  August, 
1876,  and,  in  regard  to  each  policy,  that  proofs  of  his  death,  as  thereby 
required,  were  served  upon  the  defendant.  The  answer  admits  the  death 
of  Edler  at  or  about  the  time  named,  and  "that  proof  of  his  death  has 
been  served  upon  it,  as  in  the  complaint  stated."  As  to  the  daim  un- 
der the  first  policy,  the  defendants  allege  that  the  "said  Edler  commit- 
ted suicide,  and  took  his  own  life  by  his  own  act  and  by  his  own  hand;" 
and,  as  to  the  second,  that  he  came  to  his  death  by  self-destruction. 
They  also  put  in  issue  the  assignment  by  him. 

Upon  the  trial  the  plaintiffs  put  in  evidence  the  policies,  and  proved 
their  title  by  assignment.  They  then  called  Daniel  Goldschmidt,  who 
testified  that  he  was  one  of  the  plaintifBs,  and  he  was  about  to  state  the 
consideration  of  the  assignments,  and  the  extent  of  plaintifb'  daim 
under  them,  when  the  defendant's  counsel  objected,  and  the  proposed 
evidence  was  excluded.  He  then  testified  that  he  knew  of  Edler's  death 
on  the  twenty-seventh  of  August,  1876;  that  he  attended  the  funeral, 
and  saw  his  dead  body.  The  defendant's  counsel  then  placed  in  the 
hands  of  the  witness  certain  papers,  marked  "Exhibit  No.  1  for  Identifi- 
cation," containing  proofs  of  death  and  other  matters  referred  to  in  the 
second  policy,  and  proved  by  him  that  the  signature  to  the  certifi- 
cate was  his  own,  and  also  that  of  the  firm  of  wldch  plaintifiiEi  were  the 
members.  The  exhibit  contained  various  papers  entitled  as  follows: 
(1)  "Claimant's  Certificate;"  (2)  "Attending  Physician's  Certificate;"  (3) 
"Friends'  Certificate;"  (4)  "Undertaker's  Certificate,"— all  upon  the  de- 
fendant's blanks,  and  given  in  answer  to  questions  framed  by  them. 
Among  those  addressed  to  the  daimants,  in  paper  called  "Qaimants' 
Certificate,"  are  these  questions  and  answers: 

"Place  and  date  of  death?  No.  824  West  Fifty-second  street,  In  the  city  of 
New  York,  as  we  are  informed  and  believe,  August  27,  1876.  {a\  Remote 
cause  of  death?  (a)  Disease  of  the  bladder  and  urinaiy  organs,  (b)  When 
did  the  health  of  the  deceased  first  begin  to  be  affected?  (6)  Not  known  to 
us,  but^we  are  informed  and  believe  several  months  before  his  death,  (c) 
Immediate  cause  of  death?  (c)  Not  known  to  us,  other  than  he  was  afflictea 
by  the  above-mentioned  disease,  (d)  Duration  of  last  illness?  {d)  Not 
known  to  us,  except  that  he  had  been  afflicted  with  the  above-mentioned 
disease  for  several  months  before  his  death,  (e)  Give  every  particular  in  re- 
lation thereto  within  your  knowledge,  {e)  Not  known  to  us,  except  that  for 
several  months  he  appeared  to  be  suffering  severe  pain,  consequent,  as  we 
suppose,  upon  the  above-mentioned  disease.  Name  and  residence  of  every 
physician  who  attended  and  prescribed  for  deceased  during  the  last  year  prior 
to  death,  or  since  he  became  out  of  health?  Dr.  F.  Zinsser,  of  No.  47  West 
Twenty-eighth  street,  in  the  city  of  New  York,  as  we  are  informed,  prescribed 
for  deceased  during  this  period.  We  know  of  no  other.  Did  deceased  violate 
any  condition  of  the  above-mentioned  policy  in  respect  to  residence,  travel, 
occupation,  use  of  spirituous  liquors,  dueling,  suicide,  violation  of  law,  or 
had  he  been  convicted  of  felony?    No,  not  to  our  knowledge." 
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Then  foUows  this  direction  and  Bxmwet: 

"In  case  of  coroner's  inquest,  furnish  the  company  with  verdict  of  the 
jury,  and  all  the  evidence  on  which  such  verdict  was  based.  We  are  in- 
formed that  what  purported  to  be  a  coroner's  inquest  was  held.  We  annex  a 
copy  of  what  is  represented  to  us  to  be  the  verdict  of  the  Jury,  and  of  tire  ev- 
idence on  which  said  verdict  was  based.  But  we  do  not  hereby  admit  that 
there  was  any  such  inquest,  verdict,  or  evidence,  and  we  deny  tliat  the  pur- 
ported finding  of  such  alleged  jury  was  true  or  well  founded,  and  we  deny 
the  fact  alleged  to  have  been  found  by  such  jury,  and  we  deny  the  truthful- 
ness of  the  alleged  evidence  on  which  said  verdict  is  said  to  be  based." 

Attached  to  the  papers  referred  to  is  a  copy  of  the  testimony  piirport>- 
ing  to  have  been  taken  before  the  coroner,  and  a  copy  of  the  inquisi- 
tion,— in  eflTect  that  a  jury  of  seven,  whose  names  are  given,  "upon  their 
oaths  and  affirmations,  say  that  the  said  Oscar  Edler  came  to  his  death 
by  suicide,  by  cyanide  of  potassium,  on  the  twenty-seventh  day  of  Au- 
gust,. 1876,  at  No.  324  West  Fifty-second  street."    The  plaintiflfe  rested. 

The. defendant's  counsel  then  proposed  to  read  the  exhibit,  ^^for  the 
purpose  of  basing  a  motion  thereon  that  the  complaint  be  dismissed," 
"because  the  proo6  of  death  show  affirmatively,  on  the  face,  that  this 
man  did  not  die  within  any  of  the  nska  assumed  by  this  company. 
They  show  that  he  died  by  his  own  hand."  The  plaintifls'  counsel  ob- 
jected, "except  so  far  as  they  are  evidence  of  the  death,  as  required  by 
the  rules  of  the  company,  and  of  the  plaintiffs'  presentation  of  proof  to 
the  company  under  their  rules,"  and  separately  objected  to  the  proceed- 
ings before  the  coroner  being  introduced  in  evidence  as  an  admission  of 
the  plaintiffs,  or  as  evidence  of  the  statements  contained  therein.  Both 
objections  were  overruled,  and  to  each  decision  the  plaintiffs'  counsel 
excepted.  The  trial  judge  then  ruled  "that  the  complaint  should  be 
dismissed  unless  the  plaintiffs  showed  how  the  death  of  Edler  was  pro- 
duced; that  as  to  it  they  had  the  affirmative."  To  this  the  plaintiff 
excepted,  and,  they  giving  no  Airther  evidence,  the  defendant's  motion 
was  granted,  and  the  complaint  dismissed;  but,  on  application  of  de- 
fendant's counsel,  and  against  the  objection  of  the  plaintiffs,  the  court 
subsequently  ordered  a  verdict  for  the  plaintiffs  for  the  sum  admitted  by 
defendants  to  be  due. 

In  these  rulings  we  think  the  trial  court  erred. 

In  the  first  place,  the  complaint  alleges,  and  the  answer  admits,  the 
issuing  of  the  policies,  the  death  of  Edler  during  the  life  of  the  policies, 
that  proof  of  his  death  was  served  upon  the  defendants,  and  demand  of 
payment  made  as  set  forth  in  the  complaint.  So  far  there  was  a  complete 
case  conceded;  and  if  the  plaintifis' title  to  recover  had  not  depended 
upon  their  character  as  assignees,  which  was  denied  by  the  answer,  no 
evidence  could  have  been  required  on  their  part.  Under  the  first  policy 
the  obligation  of  the  defendant  became  perfect  in  60  days  after  the 
death  of  Edler,  and  notice  and  proof  of  his  death.  No  particular. form 
of  proof  was  specified  in  the  policy,  and  the  only  reference  to  it  is  the 
clause  which  thus  fixes  the  time  when  the  money  is  to  become  payable. 
No  doubt  the  company  were  entitled  to  such  proof  as  would  afford  rea- 
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Bonable  assurance  that  their  liability  for  loss  existed;  but,  where  the 
policy  does  not  require  specific  information,  nothing  more  can  afterwards 
be  required. 

Secondy  the  company  did,  however,  prepare  inquiries  upon  the  points 
named  in  the  policy,  and  they  were  answered.  They  had  from  the  claim- 
ant the  time  of  death,  its  remote  and  its  immediate  cause.  They  also 
had  much  other  information,  to  which  the  terms  of  this  policy  make  no 
allusion.  They  had  from  a  friend  of  Edler,  and  from  tlie  undertaker 
who  buried  him,  positive  statements,  on  oath,  as  to  his  death  and  act- 
ual burial,  and  his  identity  with  the  person  insured.  They  suggested 
no  defect  in  these  respects,  nor  was  any  suggested  on  the  trial.  The  only 
claim  was  that  the  copy  of  the  proceedings  on  the  inquest,  given  in  ad- 
dition to  the  proof  required  by  the  policy,  made  out  a  case  of  suicide, 
and  required  the  plaintiflfe  to  show  the  contrary.  .  I  can  discover  no  prin- 
ciple upon  which  such  a  proposition  can  stand.  The  policy  makes  no 
provision  for  it.  The  original  proceedings  would  not  be  evidence  upon 
the  issue.  Its  verity  is  not  admitted  by  the  claimant;  it  is  denied.  It 
could  not  have  been  required  by  the  defendant.  It  was  not  adopted  by 
the  plaintiff;  but,  out  of  what  must  now  seem  ill-advised  courtesy,  was 
furnished  to  the  defendants  at  their  request.  It  contained  matter  which, 
if  properly  substantiated,  would  have  availed  the  defendants  in  main- 
taining an  affirmative  defense,  but  in  no  view  suggested  to  us  by  the 
learned  counsel  for  the  respondents  could  it,  as  now  presented,  change 
the  burden  from  them  to  the  plaintiffs.  If,  by  any  process  of  reasoning, 
any  part  could  be  taken  as  an  admission  of  the  plaintiffs,  it  must  be 
taken  as  a  whole,  and,  so  taken,  is  no  concession  of  any  fact,  but  a  mere 
communication  of  hearsay  evidence,  the  truth  of  which  is  at  the  same 
time  denied, — enough  to  put  the  defendant  upon  inquiry, — but  in  itself 
is  no  answer  to  the  plaintiffs'  claim  even  in  the  first  instance. 

It  is  argued  that  the  court  below  was  controlled  by  authority,  and  the 
case  then  cited  is  relied  upon  by  the  defendant  to  uphold  the  ruling, 
viz.,  Inmrance  Go.  v.  Newton,  22  Wall.  32.  Under  what  circumstances 
the  proofs  in  that  case  were  prepared  does  not  appear;  the  statement  be- 
ing that  "the  proofs  of  death  consisted  of  several  affidavits,  giving  the 
time,  place,  and  circumstances"  of  the  death  of  the  insured,  "and  the 
record  of  the  jury  upon  the  coroner's  inquest."  It  may  be  inferred  that 
the  whole  were  verified  by  the  claimant,  and  that  they  were  called  for 
by  the  contract  of  insurance;  for  the  court  held  that  "the  preliminary 
proofs  presented  to  an  insurance  company,  in  compliance  with  the  con- 
ditions of  the  policy  of  insurance,  are  admissible  as  prima  facie  evidence 
of  the  facts  stated  therein  against  the  insured,  and  in  behalf  of  the  com- 
pany;" and  the  court  say:  "The  narration  of  the  manner  of  the  death  of 
the  deceased  was  so  interwoven  with  the  statement  of  his  death  that  the 
two  things  were  inseparable."  In  the  case  before  us  it  is  quite  other- 
wise. The  insurer  raised  no  issue  as  to  the  preliminary  proofs  of  death, 
and  they  were  in  all  respects  complete  without  the  statement  as  to  the 
coroner's  inquest.  Its  contents  formed  no  part  of  the  representations  of 
the  claimants.     The  statements  were  not  sworn  to  by  them,  nor  presented 
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as  worthy  of  belief.  They  were  in  no  respect  bound  by  them*  Nor  were 
they  neceiBsary,  as  in  the  case  cited, 'to  qualify  the  defendant's  admission, 
on  which  the  plaintiffs  then  relied. 

I  have  spok^i  more  particularly  of  the  first  policy.  The  second  policy, 
as  we  have  seen,  contains  other  provisions  concerning  proofs  of  loss^ 
They  have  been  complied  with  literally.  They  do  not  require  the  facts 
and  circumstances  attending  the  death  to  be  set  forth' in  tbe^roofs,  nor 
do  they  call  for  any  information  concerning  an  inquest  or  other  exami- 
nation. Under  this  policy,  as  under  the  other,  the  question  was  unwar- 
ranted; and,  although  the  circumstances  stated  were  calculated  to  gratify 
curiosity,  and  perhaps  serve  a  useftd  end,  formed  no  part  of  the  proofs 
called  for,  nor  were  they  given  as  matter  credited  by  the  claimants. 
The  insurer  could,  so  far  as  it  thought  proper,  regulate  its  conduct  by 
any  suspicions  thereby  excited,  but  it  could  not  make  use  of  the  state- 
ment as  one  binding  upon  the  plaintiflfis.  If  the  policy  was  void  by 
reason  of  any  act  of  E^ler,  or  if  his  death  was  from  a  cause  against 
which  they  had  not  insured,  it  was  for  them,  as  the  case' stood,  to  make 
good  the  averment  in  the  answer,  and  show  by  proof  that  the  suicide 
alleged  had  been  actually  committed.  It  was  not  necessary  for  the 
plaintiffs  to  ask  to  go  to  the  jury.  The  trial  court,  in  admitting  the 
coroner's  inquest,  and  proceedings  under  it,  in  evidence,  and  in  deciding 
that  the  burden  of  showing  that  the  insured  did  not  die  by  his  own 
hand,  as  therein  stated,  was  on  the  plain tifib,  committed  errors  in  favor 
of  the  defendants  and  at  their  request.  They  cannot  now  object  that 
some  other  course  might  have  been  taken.  As  the  case  stood,  no  ques- 
tion of  fact  was  in  dispute,  and  the  plaintiffs  were  entitled  to  recover. 

The  judgment  appealed  from  should  therefore  be  reversed,  and  a  new 
trial  granted,  with  costs  to  abide  the  event. 

(All  concur.) 

(102  N.  Y.  477) 

PeopIiE  ex  rd.  Port  Chester  Sav.  Bank  v.  Cromwell,  Treasurer.* 
{Court  6f  Appeals  of  New  York,    June  1,  1886.) 

Ck>UNTIBB^MANDAHUfr— G0UKTTTRBA8nBE&~-L0BS  FBOK  TaKINQ  DbAFT,  INSTBAD 

OP  Cash,  for  Coupojjs. 

M.  &  Go.  were  the  le^al  depositarieB  of  the  moneys  of  Westchester  county 
used  to  redeem  its  bonds,  ana  before  November  1, 1884,  received  funds  of  de- 
fendants to  redeem  coupons.  On  November  6th  relator  presented  $500  worth 
of  coupons  to  M.  &  Co.  for  payment,  and  requested  a  draft  for  the  amount,  which 
M.  &  Co.  gave  on  a  New  York  bank,  and  relator  surrendered  the  coupons, 
which  were  charged  to  defendant's  account  as  paid.  M.  &  Co.  could  have 
paid  in  cash  if  relator  had  chosen  to  take  it.  The  draft  was  presented  in 
November,  and  protested,— M.  &  Co.  having  failed  in  the  mean  time;  and  re- 
lator was  granted  a  mandamus  to  compel  the  county  treasurer  to  pay  the 
amount  of  coupons.  Held  error;  that  relator  had  not  shown  a  case  enaoling 
him  to  recover,  as  the  loss  resulted  from  the  voluntary  action  of  relator  in 
accepting  a  draft  instead  of  money,  and  he  so  discharged  the  county,  and  ac- 
cepted the  responsibility  of  M.  &  Co. 

Appeal  from  order  and  judgment  of  general  term  supreme  court,  Sec- 
ond department,  reversing  order  denying  mandamua^  and  granting  it. 

^Reyening  38  Hun,  S84. 


Digitized  by 


Google 


414  N0BTHSA8TEBN  BEFOBTEB.  [N.  Y. 

Jkioc  N.  SfOhf  for  fhe  People,  etc. 

Wilson  Brcwnj  Jr.^  for  appellaat,  David  Cromwell,  Treasurer. 

BuGER,  G.  J.  In  the  consideration  of  this  appeal  the  defendant  is  en- 
titled to  have  the  facts  determined  in  accordance  with  the  relation  thereof 
contained  in  his^  opposing  affidavits.  The  statements  of  the  affidavits 
are  conflicting,  and  as  the  relator,  notwithstanding  that  fact,  still  de- 
manded a  peremptory  moffidainvs,  it  could  only  be  granted  upon  the  as- 
sumption that  there  were  no  disputed  facts.  Its  action  was  equivalent 
to  a  demurrer  to  the  case  presented  by  the  opposing  affidavits,  and  the 
question  thus  presented  must  be  determined  upon  the  assumption  of 
their  truth.  People  v.  Richards,  99  N,  Y.  620;  S.  C.  1  N.  E.  Rep.  268; 
People  v.  Supervisors^  etc.,  73  N.  Y.  176;  People  v.  Sapermors\  etc.,  64  N. 
Y.  ^00.  The  facts  thus  presented  are  that  Masterton  &  Co.  were  the 
legal  depositaries  of  the  moneys  of  the  county  of  Westchester  applicable 
to  the  redemption  of  its  bonded  indebtedness,  and,  before  November  1, 
1884,  had  been  put  in  funds  by  defendant,  its  county  treasurer,  to  re- 
deem the  coupons  for  interest  on  its  debt  maturing  on  that  day.  The 
relator  held  such  coupons,  to  the  amount  of  upwards  of  $600,  and  ou 
November  6, 1884,  presented  them  to  Masterton  &  Go,  for  payment^  and, 
upon  being  interrogated  as  to  the  manner  of  payment,  stated  tliat  it 
wished  a  draft  for  the  amount.  Thereupon  Masterton  &  Co.  delivered 
to  the  relator  their  sight  draft  upon  the  National  City  Bank  of  New  York 
for  the  amount  thereof,  and  it  surrendered  to  Masterton  &  Co.  its  cou- 
pons,  which  were  immediately  charged  to  the  defendant's  account  as 
paid,  and  the  coupons  were  afterwards  delivered  to  the  couuty  treasurer. 
At  the  time  of  this  transaction  Masterton  &  Co.  had  on  hand  cash  suffi- 
cient to  pay  the  amount  of  such  coupons,  and  would  have  jMiid  them  in 
currency  but  for  the  election  of  the  relator  to  take  the  amount  in  a  draft. 
The  draft  was  presented  by  the  relator  to  the  National  City  Bank,  some- 
time in  November  thereafter,  and  was  protested  for  non-acceptance  and 
non-payment;  Masterton  &  Co.  having  failed  in  the  mean  time.  That 
fact  was  made  public  on  the  8th,  although  Masterton  &  Co.  were  insolv- 
ent on  the  6th,  and  remained  so  until  after  the  draft  was  presented. 
Upon  these  facts  the  relator  applied  for  a  peremptory  mandamys  against 
the  county  treasurer  requiring  him  to  pay  the  coupons.  The  defendant 
alleges  that  he  had  no  money  in  his  hands  with  which  to  pay  them,  and 
no  means  for  raising  the  amount  from  the  tax-payers  of  the  county  by 
virtue  of  any  statutory  authority. 

The  remedy  sought  is  of  doubtful  propriety  in  its  application  to  the 
circumstances  related,  and  it  might  well  be  said  that  payment  of  the 
general  indebtedness  of  a  county  cannot  be  enforced  by  the  punishment 
of  its  financial  officers;  but,  as  we  are  of  the  opinion  that  the  relator  has 
not  shown  a  case  entitling  him  to  recover  upon  the  merits,  we  prefer  to 
dispose  of  the  appeal  upon  that  ground. 

The  claim  of  the  relator  is  that  the  loss  occasioned  by  the  insolvency 
of  Masterton  &  Co.  shall  be  imposed  upon  the  defendant,  and  enforced 
by  the  compulsory  process  of  the  court.     It  is  evident  that  this  losa  re- 
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Bulled  from  the  voluntary  action  of  the  relator  in  accepting  a  draft,  in- 
stead of  money,  for  the  obligations  of  the  county  then  surrendered,  and 
that  it  thereby  intended  to  discharge  its  claim  upon  the  county,  and  to 
accept  in  lieu  thereof  the  responsibility  of  Masterton  &  Co.  This  is  the 
plain  meaning  of  the  transaction  as  evidenced  by  the  unequivocal  acts 
of  the  parties,  and  it  cannot  be  obscured  by  supposed  analogies  to  other 
situations.  Masterton  &  Co.  were  the  special  agents  of  the  county  to  pay 
their  coupons,  as  a  bank  is  the  agent  of  its  depositor  to  pay  his  check. 
If,  upon  presentation,  such  agent  or  bank  should  refuse  payment,  the 
debt  remains  unpaid;  but,  if  the  creditor  accepts  anything  other  than 
legal  currency  in  payment,  the  debt  is  discharged.  Oraioford  v;  West  Side 
Bank,  100  N.  Y.  60;  S.  C.  2  N.  E.  Rep.  881.  The  authority  of  the  de- 
positary  is  simple,  and  limited  to  the  act  of  making  payment;  and  if  the 
creditor  goes  further,  and  deals  with  it  for  any  other  transaction  than 
that  of  receiving  paymient,  he  does  eo  upon  his  own  responsibility,  and 
must  bear  the  consequent  loss,  if  any,  of  such  a  transaction. 

The  surrender  of  the  possession  of  the  coupons  by  the  relator  was  in- 
consistent with  the  expectation,  of  any  continuance  of  liability  on  the 
part  of  the  county  thereon,  as  it  was  beyond  the  power  of  Masterton  & 
Co.  to  authorize  such  an  expectation.  The  county  had  provided  the 
jfunds  for  the  payment  of  its  indebtedness;  and,  if  the  creditor  accepted 
anything  else  than  cash  for  its  obligations,  he  was  at  liberty  to  do  it;  but 
acted  on  his  own  responsibility  in  so  doing.  The  entire  scope  of  the 
agency  of  Masterton  &  Co.  was  to  pay  out  the  moneys  of  the  county  to 
its  creditors,  in  the  amounts,  to  the  persons,  and  at  the  time  specified 
in  its  obligations,  and,  outside  of  the  performance  of  this  duty,  they  had 
no  power  to  bind  or  affect  the  county.  The  limitations  upon  their  au- 
thority arose  from  the  nature  of  the  business  they  were  authorized  by 
statute  to  transact,  and  were  obvious  to  all  who  had  financial  dealings 
with  the  county. 

By  the  transaction  considered,  the  relator  authorized  Masterton  &  Co. 
to  immediately  appropriate  to  their  own  use  the  funds  provided  by  the 
county  to  pay  the  coupons,  and,  when  they  were  afterwards  delivered  to 
the  county,  Masterton  <&  Co.  became  entitled  to  a  credit  therefor  in  their 
accounts.  It  was  thus  placed  beyond  the  power  of  the  county  to  reclaim 
those  funds,  or  hold  the  bondsmen  of  Masterton  &  Co.  liable  for  default  of 
their  principal.  Masterton  &  Co.  were  not  parties  to  the  obligations 
presented,  and  were  under  no  liability  thereon,  and  their  draft  was  the 
obligation  of  a  third  person  accepted  in  exchange  for  the  coupons  sur- 
rendered. The  defendant  had  no  authority  over  this  transaction,  and  it 
was  beyond  bis  power  to  influence  or  prevent  it. 

There  is  little  analogy  between  this  case  and  that  of  Indig  v«  NcUiorud 
Oity  Banky  80  N..  Y.  100,  cited  by  the  relator,  and  apparency  much  re- 
lied on.  There  the  defendant  was  an  agent  of  the  plaintiff,  employed 
to  make  collection  of  a  note  at  a  distant  point,  and  was  sued  for  alleged 
negligence  in  accepting  the  draft  of  its  corresponding  agent  in  payment 
of  the  collection.  The  liability  depended  solely  upon  the  question  of 
n^igence.     It  was  held  that  the  collection  was  made  according  to  the 
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known  and  customary  usages  of  business,  and  in  accordance  with  the 
implied  authonty  conferred  upon  the  agent  in  transacting  such  business 
for  its  principal.  It  was  further  intimated  in  the  case  that  the  plaintiff 
therein  had  suffered  no  loss,  as  it  did  not  appear  that  the  note  had  been 
paid;  the  maker  not  having  sufficient  funds  on  deposit  at  the  place  of 
payment,  at  its  maturity,  to  pay  it.  The  implication  from  this  case  is 
quite  strong  that  if  the  maker  had  provided  funds,  as  the  defendant  did 
here,  to  pay  the  obligation,  that  the  transaction  would  have  operated  as 
payment  of  the  note. 

This  case  is  similar,  in  some  respects,  to  that  of  Smith  v.  MUer^  43  N. 
Y.  171,  where  it  was  said  that  "a  creditor  may  so  deal  with  negotiable 
securities  received  from  his  debtor  for  collection,  and  to  be  placed  to  his 
credit  when  paid,  as  to  discharge  the  debtor  from  all  liability »  whether 
the  securities  are  in  fact  paid  or  not.  He  may  make  them  his  own,  so  as 
to  substitute  the  parties  to  the  securities  as  his  debtors,  in  place  of  his  orig* 
inal  debtor,  by  his  dealings  with  those  parties,  or  by  giving  time  for  pay- 
ment, or  by  any  other  act  prejudicial  to  the  interests  of  the  debtor."  S%mthr 
vjick  v.  Cox,  9  Wkly.  Rep.  22;  Vemcm  v.  Boverie,  2  Show.  296.  The  same 
result  will  follow  any  neglect  or  laches  of  the  creditor  in  obtaining  pay- 
ment of  negotiable  instruments  transferred  from  which  loss  and  injury  en- 
sues. In  that  case  the  defendants,  who  resided  at  Buffalo,  were  indebted 
to  plaintiffs,  living  at  New  York,  and  in  payment  of  such  indebtedness 
remitted  to  them  a  sight-draft  on  an  apparently  solvent  firm  residing  in 
the  same  city  with  whom  the  drawers  hadfunds.  The  plaintiff  presented 
the  draft,  and  accepted  a  check  upon  a  bank  in  that  city,  from  the  draw- 
ees, in  payment  thereof.  This  check  would  have  been  paid  if  presented  on 
the  day  of  receipt,  but  the  plaintiff  omitted  to  present  it  until  the  next 
day,  when  payment  was  refused.  The  maker  having  in  the  meanwhile 
become  insolvent,  it  was  held  that  the  plaintiff  had  by  his  laches  re- 
leased the  drawers  of  the  draft  from  liability  to  him,  and  constituted  the 
makers  of  the  check  his  debtors  for  the  amount.  The  transaction  there 
was  directly  between  the  debtor  and  creditor;  and,  although  in  that  re- 
gard much  more  favorable  to  the  claims  of  the  creditor  than  here,  yet  it 
was  held  that  the  creditor  had  lost  his  remedy  against  the  debtor,  al- 
though he  had  received  the  check  of  one  of  the  parties  to  the  draft  in 
payment  thereof. 

The  case  here  presented  is  also  clearly  distinguishable  from  those  arieh 
ing  directly  between  the  debtor  and  creditor.  In  those  cases  there  is  no 
question  as  to  the  power  of  the  debtor  to  authorize  the  continuance  of 
his  original  liability,  and  in  any  transaction  having  in  view  the  payment 
of  his  obligation  it  is  required  that  it  shall  be  actually  paid  in  order  to 
discharge  it,  or  that  something  shall  be  received  by  the  creditor  from  the 
debtor  under  an  express  agreement  that  it  shall  operate  as  payment. 

The  case  of  Turner  v.  Bank  of  Ibx  Lake,  42*  N.  Y.  425,  also  cited  by 
the  relator,  is  not  an  authority  in  its  favor.  There  the  creditor  sued 
upon  a  bill  of  exchange,  of  which  he  had  possession,  but  which  had  been 
reclaimed  by  him  after  having  been  once  surrendered  in  exchange  for 
the  check  of  the  drawee.     After  payment  of  the  check  had  been  refusedi 
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the  holdcfr  returned  it  to  the  drawee,  and  received  possession  of  the  bill, 
and  caused  it  to  be  duly  protested  for  non-payment.  It  was  held  that 
the  bill  sued  upon  was  given  upon  a  sufficient  consideration.  In  that 
case  it  was  the  check  of  a  person  liable  as  a  party  to  the  draft  that  had 
been  received  in  payment,  and  it  was  received  by  an  agent  for  coUeetion, 
and  the  question  was  whether  the  agent  had  dischatged  his  duty  with 
diligence  and  fidelity  in  making  the  collection. 

But  little  aid,  in  the  solution  of  the  questions  here  presented,  can  be 
derived  from  cases  arising  between  principals  and  collecting  agents,  as, 
in  such'  cases,  the  question  is  usually  one  of  negligence  alone,  and  is 
governed  largely  by  the  usages  of  trade.  Here  no  custom  has  been  proved, 
or  can  be  proved,  and  but  little  evidence  given  as  to  the  facts  upon  which 
the  liability  of  the  parties  would  be  affected  by  the  omission  of  the  relator 
to  present  the  check  promptly.  It  certainly  seems  probable  that,  having 
received  the  check  on  the  6th,  it  might  have  caused  it  to  be  presented 
in  New  York  on  the  7th,  when  it  probably  would  have  been  paid;  but, 
whether  so  or  not,  the  evidence  is  not  before  us  to  enable  us  to  deter- 
mine that  question.  Clearly,  the  relator  has  not  made  a  case  which  ex- 
empts it  in  law  from  the  imputation  of  laches.  In  this  case  the  relator 
accepted  the  obligation  of  a  third  person  in  payment  of  its  claim  against 
the  county,  and,  having  failed  to  realize  the  amount  of  the  security  taken, 
without  recovering  possession  of  its  coupons,  seeks  to  re-establish  a  debt 
against  the  county.  We  think  it  is  precluded  from  doing  so  by  the  de* 
fense  of  payment. 

The  order  of  the  general  term  should  be  reversed,  and  that  of  the  spe* 
cial  term  affirmed,  with  costs. 

(All  concur.) 

(M2  N.  Y.  406) 

Barber  v.  Abendroth  and  others.* 

(Court  of  Appeals  of  New  York.    June  1,  1886.) 

Waters  and  Watkr-Coursbs— Owweb  of  Dock  Liablb  por  Injury  Cattbed 
BY  Defect  in  Bottom. 

The  owners  of  a  dock  are  responsible  for  damages  suffered  by  a  vessel  law- 
fully using  the  dock,  caused  by  a  defect  in  the  bottom  known  to  the  owners 
of  the  dock,  and  not  known  to  the  master  of  the  vessel;  and  where  plaintiff 
was  authorized  by  defendant,  who  knew  of  the  dangerous  character  of  the 
bottom  near  the  dock,  to  bring  a  car^o  of  sand  to  it,  and  inquired  of  a  watch- 
man on  duty  where  he  should  moor  his  boat,  placed  it  in  the  spot  indicated, 
and,  the  tide  falling,  the  boat  was  broken  in  the  middle,  held,  that  defendant 
was  liable,  although  it  was  not  part  of  the  watchman's  duity  to  direct  boats 
where  to  moor,  as  they  should  have  had  some  one  there  for  that  purpose. 

Appeal  from  judgment  general  term  supreme  court,  First  department, 
Z>.  B.  Ogd&n,  for  appellants,  Abendroth  Bros. 
/.  A.  Hylandy  for  respondent,  Dennis  G.  Barben 

Rapallo,  J.  The  plaintiff  was  lawfully  using  the  defendant's  dock 
at  the  time  of  the  injury  complained  of.     The  defendant  is  a  corpora* 

1  Affirming  34  Run,  628,  menu  See  N.  Y.  Daily  Beg.  December  23, 18^4^  for  opinion 
of  00 art  below. 

v.7N.E.no.6 — 27 
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tion,  and  owned  the  dock,  which  was  opposite  its  foundry,  and  was 
about  800  feet  long.  It  had  contracted  for  a  cargo  of  sand  to  be  shipped 
to  it,  and  to  be  delivered  at  the  dock  in  qu^ion.  The  sand  was  shipped 
on  the  canal-boat  Greoige  A.  Bennett,  owned  by  the  plaintiff,  and  con- 
signed to  the  defendant,  deliverable  along-side  of  its  dock  at  Port  Chester, 
New  York.  The  Boat,  with  its  cargo,  arrived  at  the  mouth  of  the  By  ram 
river  on  the  twenty-fifth  of  August,  1881,  at  between  8  and  9  o'clock 
p.  M.,  and  was  then  attached  to  a  tug.  The  tide  being  then  low,  the  tug 
anchored,  and  waited  till  the  tide  rose  enough  to  take  the  boat  to  Port 
Chester.  She  arrived  there  at  about  12  o'clock  that  night.  There  was 
a  watchman  on  the  dock,  and  the  plaintiff  asked  him  where  he  should 
moor  his  boat,  and  he  said  he  did  not  know.  The  plaintiff  then  asked 
him  where  the  last  load  had  been  landed,  and  he  pointed  out  a  place, 
and  the  plaintiff  then  moored  at  the  place  designated,  throwing  his 
lines  to  the  watchman,  who  took  them,  and  made  them  fast.  When  the 
tide  fell,  the  boat  rested  on  the  bottom,  which  was  bare  at  both  ends  of 
the  boat,  but  there  was  a  depression  in  the  center,  which  caused  the 
boat  to  settle  about  a  foot  in  the  center,  -nd  thus  injured  her.  The 
bottom  was  hard  sand. 

At  the  close  of  the  testimony,  the  judge,  at  the  request  of  the  defend- 
ant, charged  the  jury  that  the  plaintiff  could  not  recover  unless  the  jury 
believed  that  the  defendant  had  notice  that  the  bottom  of  the  river,  at 
the  point  in  question,  was  unsafe,  and  was  guilty  of  negligence  in  not 
warning  the  plaintiff,  and  the  plaintiff  was  not  guilty  on  his  part  of  any 
negligence  which  contributed  to  the  accident.  This  chaise  was  in  ac- 
cordance with  adjudged  cases,  and  the  converse  of  the  rule  laid  down 
is  sustained  in  the  same  manner.  The  jury  having  found  for  the  plain- 
tiff, the  verdict  must  be  assumed  to  have  been  based  upon  the  facts  sup- 
posed in  the  charge. 

In  Sawyer  v.  Oakman,  1  Low.  134,  the  rule  was  laid  down  by  the 
district  court  of  the  United  States  that  the  owners  of  a  dock  are  respon- 
sible for  damages  suffered  by  a  vessel  lawfully  using  the  dock,  caused 
by  a  defect  in  the  bottom  known  to  the  owners  of  the  dock,  and  not 
known  to  the  master  of  the  vessel.  This  decision  was  affirmed  in  the 
circuit  court  of  the  United  States  by  Woodruff,  J.,  in  7  Blatchf.  290. 
The  same  rule  was  applied  in  Oarleton  v.  Franconia  Iron  &  Sted  Cb.,  99 
Mass.  216,  where  the  owner  of  a  private  wharf  procured  a  vessel  to  bring 
a  cargo  to  it,  to  be  there  discharged,  and  suffered  her  to  be  placed  at 
high  water  at  a  place  apparently  safe,  but  in  fact  unsafe;  there  being  a 
sunken  rock  at  the  adjoining  wharf,  of  which  the  defendant  had  knowl- 
edge. The  plaintiff* might  have  moored  safely  at  defendant's  wharf,  but 
did  not  know  of  the  rock.  As  an  illustration,  the  court,  in  the  case 
cited,  instanced  an  unsafe  entrance  to  a  man's  house,  whereby  a  carrier 
coming  there  at  night  should  sustain  damage.  See,  also,  Leary  v.  Woodf 
ruff,  4  Hun,  99;  S,  C.  affirmed,  76  N.  Y.  617. 

In  the  present  case  the  deiiendant  had  authorized  the  cargo  of  sand  to 
be  sent  to  it,  to  be  delivered  at  the  wharf  in  question,  and  knew  that  it 
was  coming,  although  it  did  not  know  at  what  precise  time.     It  was 
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bound  to  know,  however;  that  it  could  only  be  delivered  at  -high  tide, 
which  would,  on  the  day  in  question,  be  either  about  noon  or  about 
midnight,  the  bottom  being  bare  at  low  tide.  The  jury  must  be  deemed 
to  have  found  that  the  defendant  knew  the  dangerous  condition  of  the 
bottom,  and  to  have  found  that  the  defendant  was  n^ligent  in  not  mak- 
ing provision  to  warn  a  vessel  coming  in  by  the  night  tide,  especially  as 
it  had  a  watchman  there  who  might  easily  have  been  instructed.  Both 
of  these  questions  were  submitted  to  the  jury  at  the  defendant's  request, 
and  found  adversely  to  them.  We  do  not  think  that  the  directions  given 
by  the  watchman  made  the  defendant  liable — Mnty  because  it  was  not 
part  of  his  duty  to  give  them,  he  being  there  to  watch  the  building,  and 
guard  against  fire;  and,  secondly ^  because  he  did  not  assume  to  have  au- 
thority to  give  directions,  as  he  said  he  did  not  know  where  the  plain- 
tiff should  moor.  But  the  inquiry  made  by  the  plaintiff  showed  that 
he  took  such  precautions  as  the  circumstances  afforded,  and  that,  in 
making  fast  at  the  place  where  he  was  told  the  last  caigo  had  been  landed, 
he  exercised  prudence  which  tended  to  absolve  him  from  the  charge  of 
negligence.  There  was  evidence  tending  to  show  that  the  place  selected 
by  the  plaintiff  was  not  the  proper  place,  but  we  think  that,  taking  the 
whole  evidence  together,  it  was  sufficient  to  sustain  the  verdict. 

The  judgment  should  be  affirmed. 

(All  concur.'* 

aw  N.  Y.  690) 

Samson  and  others  v.  Frbedman. 
(Court  of  Appeals  of  New  York.    June  1, 1886.) 

SbTTLBMBNT— AOCOTTKT  STATED. 

Plaintiffs,  doine  business  in  England,  dealt  with  defendants,  in  New  York, 
on  credit  On  July  1, 1880,  there  was  a  balance  due  plaintiffs,  and  thev  shipped 
him  nine  cases  of  goods  which  were  stored  in  the  ^ew  York  custom-house  on 
August  9th.  The  goods  were  invoiced  to  defendant  at  a  certain  price,  and  he 
took  them  from  the  custom-house  in  different  lots,  the  last  on  Novembers,  1881. 
Boon  after  January  4. 1881,  defendant  had  received  a  written  statement  of  plain- 
tiffs' account,  In  which  he  was  charged  with  balance  due  July  1, 1880,  and  the 
invoice  sent  July  d7th,  and  credited  with  two  payments  made  in  August  and 
November,  and  showing  a  balance  due  of  £1,169.  This  was  inclosedin  a  let- 
ter, in  which  plaintiffs  requested  defendant,  if  found  correct,  to.  carry  balance 
forward  to  new  account,  and  return  the  ''confirmation  inclosed. "  Defendant 
did  not  sign  or  return  the  confirmation,  but  sent  £1,000,  in  two  payments,  and 
wrote  them:  '"There  are  stiU  a  few  pounds  due  you,  providing  the  goods 
still  on  hand  *  *  *  are  up  to  the  contract.  I  shall  withdraw  them  shortly, 
and  determine  about  it. "  March  28d,  defendant  notified  them  that  the  goods 
were  inferior  to  samples,  and  demanded  £847  as  damages.  Held,  that  plain- 
tiffs' statement  of  January,  1881,  was  an  account  stated,  and  that  the  balance 
claimed  wtM  prima  facie  presumptively  due  plaintiffs. 

Appeal  from  an  order  of  general  term  court  of  common  pleas  of  New 
York,  reversing  the  judgment  entered  upon  report  of  referee,  and  grant- 
ing new  trial  to  respondents. 

MdviUe  H.  Regenaburger^  for  appellant,  Joseph  Freedman. 

James  Dwnnej  for  respondent^  Henry  Samson  and  others. 

Eabl,  J.  This  action  was  brought  to  recover  a  balance  claimed  to  be 
due  upon  an  account  stated.     The  answer  to  the  complaint  is  substan* 
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tially  a  general  denial.  There  is  not  much  dispute  about  the  fects,  and 
they  are  substantially  as  -follows:  The  plaintiffs  were  partners,  carrying 
on  a  business  in  England,  and  the  defendant  was  a  merchant  doing  bus- 
iness in  the  city  of  New  York.  At  various  times  during  the  years  1880 
and  1881  the  plaintiffs  and  defendant  had  dealings  with  each  other,  con- 
sisting of  sales  of  merchandise  by  plaintiffs  to  defendant  on  credit,  and 
of  sundry  payments  to  plaintiffs  by  defendant  on  account  thereof.  On 
the  first  of  July,  1880,  there  was  a  balance  due  the  plaintiffs  from 
the  defendant,  upon  their  dealings,  of  £1,440  lis.  4d.,  and  on  the 
twenty-seventh  day  of  the  same  month  the  plaintiffs  shipped  to  the  d^ 
fendant  upon  his  order  nine  cases  of  goods,  which  reached  New  York  on 
the  ninth  of  August,  and  were  put  into  the  custom-house.  These  goods 
were  invoiced  at  the  agreed  price  of  £679  8s.  6d.,  and  were  taken 
from  the  custom-house  by  the  defendant  as  follows:  Four  cases  October 
4,  1880;  and  one  case  at  each  of  the  foDowing  dates  in  1881 :  May  25th, 
August  27th,  September  6th,  October  6th,  and  November  5th.  On  the 
fourth  day  of  January,  1881,  the  plaintiffs  sent  to  the  defendant  by 
mail  a  written  statement  of  their  account  against  him,  in  which  he  was 
charged  with  the  balance  due  plaintiffs  July  1st,  and  the  invoice  of  goods 
shipped  July  27th,  and  some  items  of  interest  and  expenses,  and  he  was 
credited  with  two  payments  of  £500  each,  made  in  August  and  Novem- 
ber, and  which  showed  a  balance  due  the  plaintiffs  of  £1,169  8d.  The 
account  was  inclosed  in  a  letter,  in  which  the  defendant  was  requested, 
if  he  found  it  correct,  to  carry  the  balance  forward  to  the  new  account 
in  conformity,  and  to  return  the  confirmation  .inclosed,  which  was  as 
follows: 

"I  beg  to  acknowledge  the  receipt  of  your  account  current  showing  a  bal- 
ance of  £1,160.0  8  per  thirty-first  December,  1880,  in  your  favor,  which  I  trans- 
fer to  the  new  account  in  conformity.    [Date  and  signature.]" 

•  The  defendant  received  these  papers  by  mail  in  due  course,  but  did 
not  sign  or  return  the  proposed  confirmation.  Subsequently  the  agent 
of  the  plaintiffs  in  the  city  of  New  York  called  upon  the  defendant  in 
reference  to  the  account,  and  on  one  of  the  occasions  the  defendant  told 
him  that  he  had  remitted  the  whole  amount  of  the  account,  except  about 
£40  due  for  interest,  and  that  he  had  requested  of  plaintiffs  a  statement. 
After  receiving  the  account,  on  the  fifteenth  day  of  January,  1881,  the 
defendant  sent  to  the  plaintiffs  £500,  which  he  requested  to  have  placed 
to  his  credit.  On  the  twenty-first  day  of  February  he  sent  to  them  an- 
other sum  of  £500,  and  requested  to  have  the  same  placed  to  his  credit, 
and,  in  his  letter  inclosing  the  draft,  he  said: 

"There  are  still  a  few  pounds  due  you,  providing  the  goods  still  on  hand 
(and  I  have  quite  a  lot  there  still  from  your  shipments)  are  up  to  the  con- 
tract.   I  shall  withdraw  them  shortly,  and  determine  all  about  it" 

On  the  twenty-third  day  of  March  he  wrote  a  letter  to  the  plaintiffi, 
notifying  them  that,  upon  investigation,  the  entire  invoice  of  goods 
shipped  July  27th  was  inferior  to  the  samples  upon  which  the  goods 
were  bought,  and  that  he  demanded  as  damages  £847  14s.  Id.,  and 
that  the  goods  were  held  subject  to  their  order  on  the 'payment  of  that 
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sum.  The  defendant  at  no  time  disputed  the  correctness  of  th^  account, 
and  never  made  any  objection  thereto  except  the  one  stated  in  his  letter 
of  March  23d. 

The  sole  question  for  our  determination  is  whether  there  was  an  ac- 
count stated.  We  think  the  court  at  general  term  did  not  err  in  holding 
there  was.  The  goods  had  been  subject  to  the  control  and  inspection  of 
the  defendant  for  five  months  before  he  received  the  account.  He  had 
had  four  cases  of  them  in  his  actual  possession  for  three  months.  The 
account  was  a  short  one,  composed  of  few  items.  Immediately  after  its 
receipt  he  paid  £500  thereon,  a  portion  of  which  was  necessarily  ap- 
plicable to  the  goods  last  shipped.  More  than  a  month  later  he  sent 
another  payment  upon  the  account,  in  which  he  acknowledged  that  there 
was  a  balance  still  due,  provided  the  goods  still  on  hand  were  "up  to  the 
contract.''  There  was  no  express  agreement  upon  the  account  by  a  mut- 
ual looking  over  the  same.  But  the  law  raises  from  such  facts  an  im* 
plied  agreement  to  the  correctness  of  the  account.  Lockwood  v.  Thomey 
18  N.  Y.  286,  292;  SimUm  v.  Jerome,  54  N.  Y.  484;  Quincey  v.  While, 
63  N.  Y.  370,  377;  Y(mng  v.  fltH,  67  N.  Y.  162, 172;  Sharkey  v.  Mdna- 
fiddj  90  N.  Y.  227.  An  account  thus  stated  is  not  conclusive  upon 
either  party,  but  is  simply  prima  fade  presumptively  correct,  and  may 
be  impeached  for  any  error  induced  by  fraud  or  mistake.  Even  by 
what  was  said  in  the  letter  containing  the  last  payment,  the  defendant 
assented  that  the  account  was  correct,  and  the  only  right  he  reserved  was 
to  impeach  it  if  the  goods  were  not  up  to  the  contract.  That  right  he 
would  have  had  if  it  had  not  been  expressly  reserved.  If  he  could  show 
that  upon  subsequent  examination  he  discovered  for  the  first  time  that 
the  goods  were  not  up  to  the  contract,  he  could  have  alleged  the  facts  in 
his  answer,  and  have  recovered  his  damages.  The  plaintiffs  did  not 
place  the  defendant  at  a  greater  disadvantage  by  suing  him  upon  an  ac- 
count stated  than  they  would  if  they  had  sued  him  upon  an  open  ac* 
count  for  the  goods  sold,  claiming  the  balance  due,  because  by  neither 
form  of  action  could  they  cut  off  his  counter-claim  for  breach  of  war- 
ranty, which  was  the  only  defense  left  to  him,  the  goods  having  been 
received  by  him. 

A  stipulation  appears  in  the  record,  allowing  the  defendant  to  amend 
his  answer  by  setting  up  his  damages,  or  to  commence  an  action  to  re- 
cover his  damages;  plaintiffs'  attorney  agreeing  to  accept  service  of  pro- 
cess in  such  action;  that  action  and  this  to  be  tried  at  the  same  time, 
before  the  same  referee.  The  defendant  did  not  avail  himself  of  that 
stipulation,  and  it  is  therefore  a  just  inference  that  he  had  no  cause  of 
action  against  the  plaintiffs,  and  that,  therefore,  no  injustice  has  been 
done  to  him  by  holding  that  there  was  a  stated  account,  and  thus  that 
the  balance  claimed  was  prima  facie  presumptively  due  the  plaintiffs. 

We  think  the  order  of  the  general  term  should  be  affirmed,  and  judg- 
ment absolute  ordered  against  the  defendant,  with  costs. 

(All  concur.) 
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(102  N.  T.  4SS) 

DWINELLE  V.  EdBY, 

(Covri  of  Appeals  of  New  York.    June  1, 1888.) 

StATUTB  0»  LiMTTATIONB— SbALBD  IlTBTBUMBKT— N.  Y.  CODB,  §  OIV— Ck)DB  CiTIZ. 

Proo.  §  881. 

In  April,  1869,  the  plaintiff  and  defendant  formed  a  partnership  by  an  agree- 
ment under  seal.  It  was  provided  that  "all  losses  happening  to  the  said 
*  *  *  and  all  expenses  of  the  business,  shall  be  borne  by  the  said  parties 
in  equal  proportion. "  The  business  proved  unprofitable,  and  was  wound  up 
in  December,  1869.  The  plaintiff,  on  or  before  June,  1870,  paid  and  expended 
moneys  for  said  firm  in  its  business.  Before  this  action,  paj^ment  of  one-half 
of  these  disbursements  was  demanded  by  plaintiff  from  defendant,  and  was 
refused.  The  complaint  served  October  24,  1882,  asked  an  accounting  and 
Judgment  for  one-half  the  sum  paid  by  plaintiff.  The  court  of  common  pleas 
dismissed  the  bill,  holding  the  claim  barred  by  statute  of  limitations.  The 
general  term  reversed  its  decision  and  ordered  new  trial.  Held  no  error;  that 
It  was  not  a  covenant  running  to  the  creditors,  but  an  express  agreement  to 
reimburse  the  partner  paying  in  excess  of  his  share,  and,  the  action  being 
founded  on  an  instrument  under  seal,  was  governed  by  the  limitation  of  20 
years.^    Rapallo  and  Akdbswb,  JJ.,  dissent. 

Appeal  from  judgment  of  general  term  court  of  common  pleas,  grant- 
ing a  new  trial,  and  reversing  a  judgment  of  the  special  term  of  that 
court  in  favor  of  defendant. 

Jno.  M.  Bowers^  for  appellant,  Albert  R.  Edey. 

Herbert  (?.  ffiiK,  for  respondent,  William  H,  Dwindle. 

Finch,  J.  We  are  content  with  the  determination  of  the  general 
term  that  the  written  agreement  of  the  parties  created  a  copartnership 
from  its  date,  and  that  such  relation  was  not  postponed,  or  intended  to 
be  postponed,  until  a  period  when  the  business  profits  had  fully  reim- 
bursed the  plaintiff  for  his  advances.  While  all  such  profits  were  at 
first  applicable  to  the  debt,  the  latter  was  a  debt  of  the  firm  due  to  one 
of  its  members;  the  advance  was  to  the  copartnership,  and  for  its  busi- 
ness purposes;  and  the  contract  which  limits  its  duration  to  three  years 
plainly  indicates  the  moment  of  its  beginning  by  the  words  "three  years 
from  this  date." 

The  further  question  in  the  case,  as  to  the  statute  of  limitations,  and 
what  lapse  of  time  is  a  bar  to  the  action,  depends  upon  a  correct  inter- 
pretation of  the  provision^  of  the  Code,  and  upon  tlie  substantial  char- 
acter of  the  action.  The  contract  of  copartnership  was  under  seal.  It 
fixed  and  settled  the  respective  interests  of  the  parties  in  the  capital 
stock,  and  contained  an  express  covenant  that  "all  losses  happening  to 
said  firm,  whether  from  bad  debts,  depreciation  of  goods,  or  any  ofiier 
cause  or  accident,  and  all  expenses  of  the  business,  shall  be  borne  by  the 
said  parties  in  equal  proportions.''  This  language  is  criticised  as  not 
amounting  to  a  covenant  to  pay  losses  to  the  partner  who  has  been  com- 
pelled to  overpay  his  share.     But  that  is  an  interpretation  quite  too 

1  For  a  full  discussion  of  the  question  of  the  statute  of  limitations,  and  within  what 
time  an  action  must  be  brought,  see  Perry  Co.  v.  Railroad  Co.,  (Ohio.)  2  N.  B.  Rep. 
854,  and  note,  867-870;  Wright  v.  Kleyla,  (Ind.)  4  N.  E.  Rep.  16;  and  Falmdnth  ft  L. 
T.  Co.  Y,  Shawhan,  (lud.)  5  N.  £.  Rep.  408. 
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technical  and  narrow.  Each  party  covenanted  with  the  other  to  bear 
his  specified  proportion  of  the  losses;  and  that  he  does  not  do  when  he 
omits  to  pay  his  jast  share  to  the  partner  who  Jias  been  compelled  to 
overpay.  .The  covenant  amounts  to  an  express  agreement  to  reimburse 
to  the  paying  partner  the  excess  above  his  share;  for,  when  the  creditors 
have  been  paid  by  one,  a  proportion  of  the  losses  can  only  be  "borne" 
by  the  other  through  a  payment  to  the  partner  who  has  advanced  the 
whole.  In  the  emergency  which  happened,  the  covenant  amounted  to 
an  express  agreement  to  reimburse  the  partner  paying  in  excess  of  his 
share.  Upon  this  covenant  the  CQmplaint  founded  the  cause  of  action 
pleaded.  After  averring  the  partnership  agreement,  it  alleges  its  ex- 
piration by  the  terms  of  its  own  limitation;  that  all  the  property  and  as- 
sets of  the  firm  had  been  applied  to  and  exhausted  in  the  payment  of 
debts;  that  all  of  these,  except  the  sums  due  to  the  plaintiff,  bad  been 
paid  by  him,  with  the  aid  of  the  partnership  property;  that  the  business 
had  resulted  in  large  losses;  and  that  the  defendant  had  "failed  to  pay 
one-half  of  the  losses  and  expenses  incurred  in  said  business,  as  he  agreed; 
to  do  in  and  by  said  copartnership  agreement,"  The  relief  demanded 
is  an  accounting,  and  the  payment  of  the  sum  to  be  so  ascertained, 
which  the  complaint  alleges  is  in  excess  of  $27,000;  so  that,  on  the  face  of 
the  pleadings,  there  was  stated  as  the  substantial  cause  of  action  a  cove- 
nant under  seal,  its  breach,  and  damages  resulting  beyond  a  certain 
amount,  to  ascertain  which  an  accounting  was  needed.  The  pleader 
rested  the  plaintifiTs  right  upon  the  covenant  and  its  breach,  claiming 
the  resultant  damages  as  an  absolute  right,  and  seeking  the  aid  of  equity 
only  that  the  amount  might  be  more  conveniently  ascertained. 

We  concur  in  the  opinion  of  the  general  term  that  this  was  a  cause  of 
action  founded  upon  a  sealed  instrument,  within  the  meaning  of  the 
limitations  prescribed  for  the  commencement  of  actions.  Code,  §  dO; 
Code  Civil  Proc.  §  881 .  The  argument  to  the  contrary  rests  mainly  upon 
the  theory  that  the  action  was  an  equitable  one  for  contribution,  and 
founded,  not  upon  the  sealed  agreement,  but  upon  the  doctrines  of  eq-  ' 
uity  operating  upon  a  given  relation,  and  reaching  a  just  result  out  of 
regard  for  justice,  and  irrespective  of  any  contract  of  the  parties  to  that 
effect.  The  fact  of  the  partnership  is  said  to  be  alone  material,  and  it 
is  not  of  the  least  consequence  whether  that  fact  be  evidenced  by  a  sealed 
contract,  an  unsealed  writing,  or  a  verbal  consent.  The  argument  is 
very  strong  if  the  action  may  be  correctly  treated  as  one  for  contribution. 
But  that  action  fitly  reaches  an  emergency  not  here  existing.  It  takes 
care  of  a  Case  in  which  the  parties  have  not  fully  taken  care  of  themselves. 
From  the  partnership  relation  it  evolves  certain  unexpressed  and  uncov- 
enanted  duties  as  mutually  intended  by  the  fact  of  the  relation,  and  is 
at  least  needless  where  the  parties  themselves  have  stipulated  as  to  all 
such  duties  in  detail,  and  bound  themselves  by  express  covenants  for 
their  performance.  When  that  occurs^  and  the  action  may  rest  upon  an 
express  covenant  purposely  made,  and  is  brought  explicitly  upon  it, 
there  seems  to  be  no  sound  reason  for  turning  it  into  an  action  for  con- 
tribution merely.    That  is  not  needed  to  sustain  a  recovery,  and,  in  &oe 
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of  the  sealed  covenant,  and  the  plain  choice  of  the  plaintiff  to  stand  upon 
it,  we  think  it  ought  not  to  be  treated  as  an  action  for  contribution,  such 
as  the  appellant  claims.  The  cases  cited  to  that  effect  were  those  in 
which,  without  the  aid  of  doctrines  peculiar  to  equity,  there  was  no  cause 
of  action. 

The  subject  was  very  fully  discussed  in  Pfters  v.  Ddaplainey  49  N.  Y. 
362,  which  was  an  action  for  specific  performance.  In  such  an  action 
equity  acts  or  withholds  its  aid  upon  grounds  peculiar  to  itself.  A  cov- 
enant to  convey  does  not  give  an  absolute  right  to  a  conveyance;  and  an 
action  seeking  that  relief  depends  upon  other  circumstances  than  the 
covenant,  and  lies  in  the  equitable  discretion  of  the  court.  In  the  pres- 
ent case,  however,  the  covenant  and  its  breach  gives  the  absolute  right 
to  a  recovery  of  the  resultant  damages,  and  it  is  only  in  the  mode  of 
ascertaining  them  that  equitable  aid  is  found  useful.  The  substance  of 
the  action  is  to  recover  damages  for  a  breach  of  covenant,  and  is  founded 
upon  the  sealed  instrument.  The  illustration  suggested  by  the  learned 
trial  judge  of  the  nature  of  the  action  between  joint  obligors  in  a,  bond 
where  one  has  paid  the  whole  debt  may  serve  still  further  to  elucidate 
our  conception  of  the  true  rule.  He  says  very  correctly  that  the  liability 
inter  sese  does  not  depend  upon  any  covenant  or  contract  between  them- 
selves. Their  sole  expressed  contract  is  to  pay  the  obligee.  But,  sup- 
pose that  in  the  bond  there  was  inserted  an  express  covenant,  runnii^, 
not  to  the  obligee,  but  to  each  other,  to  bear,  respectively,  one-half  of 
the  debt,  tn  such  a  case  their  mutual  liability  would  depend  upon  no 
equitable  doctrine,  but  be  fixed  by  an  express  covenant,  which  would 
by  itself  sustain  and  support  the  right  of  action.  The  covenant  here  is 
of  that  character.  It  is  not  one  running  to  the  creditors,  as  is  the  cov- 
enant of  the  ordinary  bond,  but  one  running  to  each  other,  and  estab- 
lishing their  rights  and  duties  as  between  themselves.  The  general 
term,  therefore,  were  correct  in  saying  that  the  limitation  of  20  years 
was  applicable  to  the  action. 

The  judgment  should  be  affirmed,  and  judgment  absolute  rendered 
for  the  plaintiff  upon  the  stipulation. 

RuQER,  C.  J.,  Earl  and  Danforth,  JJ.,  concur,  Bapallo  and  An- 
drews, JJ.,  dissent.     Miller,  J.,  absent* 

a08  N.  Y.  BOO)  

MoKOAN  r.  City  of  Binqhamton. 

(Caurtcf  Appeals  of  New  York.    June  1, 1886.) 

Drains  and  Sbwebs—Nuisancb— Injunction  aoainst  Ck>N8TBUCTi0N. 

An  injunction  should  not  be  granted  against  the  construction  of  a  sewer 
by  a  city,  where  the  injury  complained  of  is  that,  in  the  course  of  two  or 
three  years,  the  sewerage  discharged  therefrom  into  a  riyer  ma^  be  bo  in* 
creased  as  to  be  deposited  upon  low  grounds  belonging  to  petitioner,  lying 
along  the  river,  ana  so  poison  and  infect  the  air. 

Appeal  from  a  judgment  of  general  term  supreme  court.  Third  de- 
partment, entered  upon  the  trial  of  the  action  by  the  court  without  a 

^  Reversing  82  Hon,  602. 
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A.  D.  WaUsy  for  appellant,  City  of  Binghamton. 
O.  L.  Sess/ionsj  for  respondent,  Julius  P.  Morgan. 

Finch,  J.  The  findings  of  fact  of  the  trial  judge  are  condusive,  for 
all  the  purposes  of  this  appeal.  If  the  evidence  leaves  any  of  them 
doubtful,  the  deficient  proof  may  have  been  supplied  by  his  personal  ex- 
aminations, since  he  went  over  the  route  of  the  sewer,  and  took  careful 
observation  of  the  locality,  with  the  consent  of  both  parties,  and  doubt- 
less aided  by  their  suggestions.  The  sole  question  before  us,  therefore, 
is  whether,  upon  those  findings,  the  plaintifi*  was  entitled  to  so  far  de- 
feat the  plan  of  sewerage  adopted  by  the  common  council  as  to  prevent 
and  restrain  the  connection  of  other  sewers  with  that  running  through 
Carroll  street. 

It  is  not  contended  that  any  of  the  sewers,  as  planned,  will  discharge 
their  contents  upon  plaintiff's  land,  or  in  any  manner  touch  or  interfere 
with  his  premises;  and  aU  the  cases  in  which  equity  has  interfered  to 
prevent  the  discharge  of  sewerage  upon  private  property  have  no  appli- 
cation. The  prevailing  opinion  at  general  term  indulges  in  that  misap- 
prehension, and  has  been  criticised  upon  the  argument  in  that  respect. 
The  injury  apprehended  is  not  that,  but  something  very  different.  In- 
stead of  a  direct  trespass,  it  was  a  consequential  damage  which  is  threat- 
ened. The  theory  of  the  findings  is  that  in  one  or  two,  or,  very  surely, 
in  three,  years  after  the  branch  sewers  are  emptied  into  the  Carroll-street 
sewer,  and  have  become  lai^ely  connected  with  premises  along  their 
lines,  the  discharge  at  the  mouth  of  the  QarroU-street  sewer  into  the  river 
will  be  strewn  along  its  banks,  and  stranded  upon  low  lands,  ai^d  tend 
to  produce  offensive  and  unhealthy  odors,  tainting  the  air,  and  planting 
the  seeds  of  disease;  and  that  the  premises  of  the  plaintiff  are  so  situated 
as  to  be  peculiarly  exposed  to  these  dangers  by  reason  of  proximity. 
The  evil  will  reach  the  plaintiff,  if  at  all,  through  the  poisoning  and  in- 
fection of  the  air,  and  not  from  any  discharge  of  sewerage  upon  his  lands, 
or  any  deposit  of  it  there  by  the  river  currents. 

The  findings  plainly  disclose  two  characteristics  of  the  apprehended 
danger.  It  is  not  imminent;  and  it  is  wholly  contingent,  and  not  inev- 
itable. No  immediate  danger  exists.  It  is  found  to  be  possible,  within 
one  or  two  years,  but  not  certain  to  occur  sooner  than  in  three  years. 
Every  finding  which  prognosticates  threatened  evil  is  qualified  by  the 
phi^ase  "in  time,"  which  limits  it  to  some  indefinite  future  period;  and 
when  the  findings  seek  to  fix  that,  they  postpone  it,  as  a  certain  danger,  for 
three  years.  But  they  leave  it  then  merely  a  contingency  depending,  as 
the  findings  express  it,  upon  the  condition  that  the  branch  sewers  "should 
be  mainly  used  by  the  inhabitants"  of  the  adjoining  streets.  Nobody 
knows  when  they  will  be  so  "mainly  used."  Houses  which  have  their 
own  cess-pools  and  privy-vaults  may  not,  for  many  years,  be  fitted  with 
modern  closets  and  sewer  connections.  Such  improvements  a^  begin- 
ning to  be  questioned  for  their  own  evils  and  dangers,  and  may  come 
slowly,  and  no  evidence  or  finding  indicates  the  probable  period.  The 
contingency  as  to  time  is  further  made  to  "depend  very  much  upon  the 
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quantity  of  water  used  in  the  sewer."  The  twenty-sixth  finding  of  the 
trial  judge  explicitly  declares  that  ''the  pemidons  effects  of  the  deposit- 
ing sewer  matter  at  this  point,  and  the  time  when  such  will  be  felt,  are 
dependent  upon  various  uncertain  future  events;"  and  this  shows  that 
the  evil  itself,  as  well  as  the  date  of  its  appearance,  are  alike  contingent, 
and  not  inevitable.  The  danger,  therefore,  which  can  alone  support  this 
injunction,  is  in  the  air  of  an  uncertain  and  indefinite  future.  Its  pos- 
sible coming  rests  upon  opinion  and  speculation.  It  is  both  doubtful 
and  remote.  Experience  only  can  test  the  question  satisfactorily,  and 
meantime  a  carefully  planned  system  of  sewerage,  meant  to  secure  health 
and  cleanliness  to  a  growing  city,  is  maimed  and  disjointed. 

Such  a  result,  it  seems  to  us,  ought  not  to  be  sustained.  The  restrain- 
ing force  of  a  court  of  equity  should  very  rarely,  in  the  absence  of  fraud 
or  bad  faith,  set  itself  above  the  discretion  and  judgment  of  administra- 
tive officers  to  whom  the  law  commits  a  decision,  (High,  Inj.  §  1270;) 
and  this  for  the  evident  reason  that  a  reversal  of  their  judgment  is  but 
saying  that  the  court  judges  differently  upon  what  has  been  intrusted  to 
another  discretion,  and  simply  confronts  that  opinion  with  its  own.  And 
where  the  evidence  is  conflicting,  and  the  injury  doubtful,  eventual,  or 
contingent,  the  tribunal  intrusted  by  the  law  with  the  plan  and  execu- 
tion ought  not  to  be  overruled.  Hil.  Inj.  305;  Swett  v.  OUy  qf  JVoy,  62 
Barb.  630.  "Injury,  material  and  actual,  not  fanciful  or  theoretical,  or 
merely  possible,  must  be  shown  as  the  necessary  or  probable  results  of 
the  action  sought  to  be  restrained."  People  v.  Canal  Board,  55  N.  Y.  397. 
The  injury  described  in  the  findings  before  us  is  problematic,  distant, 
merely  possible.  Consistently  with  all  their  averments,  it  may  never 
occur,  and  is  only  prophesied  upon  the  basis  of  the  happening  of  certain 
contingencies  which  may  or  may  not  arise.  Meantime  a  plan  of  im- 
provement looking  to  the  health  and  comfort  of  the  city  and  its  inhabit- 
ants, adopted  in  good  faith  by  the  municixuil  authorities,  with  the  aid 
of  an  engineer  not  claimed  to  be  incompetent  or  unskillful,  is  stopped 
and  dismembered,  and  the  branch  sewers  left  useless,  to  the  inconven- 
ience of  all  desiring  their  benefit.  For  three  years,  at  least,  and  very 
probably  for  a  longer  period,  the  findings  leave  it  certain  that  no  evil 
will  result;  and  if,  upon  actual  experiment,  it  is  found  that  sources  of 
danger  exist,  it  must  be  presumed  that  the  constituted  authorities  will 
do  their  duty,  and  adopt  some  plan  to  remove  it.  Such  a  plan  the  court 
below  suggests,  involving  a  very  serious  increased  expense.  That  ought 
not  to  be  forced  upon  the  city  until  soihe  present  necessity  shall  com- 
pel. To  Sustain  this  judgment  would  push  our  authority  beyond  its 
limits,  and  hamper  official  bodies,  making  public  improvements,  be- 
yond reason. 

So  much  of  the  judgment  of  the  general  term  as  is  appealed  from 
should  be  reversed,  the  injunction  dissolved,  and  a  new  trial  granted, 
costs  to  abide  the  event. 

(All  concur.) 
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att  N.  Y.  S8S) 

Rbillbt  v.  Prbsidbnt,  Etc.,  Deulwabb  ft  Hudson  Canal  Co. 

(Oourt  of  Appeals  of  Nmo  York.    Jane  1, 1886.) 

Appbai/— SoFBBMB  Ck>imT— €k>DB  CiTiL  Pfloa  §  184d— No  Rbyxbsal  on  ExOBfl- 

BIYB  DaMAGBS  AlONB. 

The  eeneral  term  of  the  supreme  court  has  no  power  to  reyerse  the  Jud/;c- 
ment  of  an  inferior  court  on  the  ground  of  excessiTe  damages,  but  can  only 
review  questions  of  law  decided  by  those  courts. 

Appeal  from  judgment  of  general  term,  Third  department,  reversing  a 
judgment  of  Albany  county  court,  and  granting  new  trial. 

Aniasa  J,  Parker^  for  appellant,  John  Reilley. 

EdvAn  Yowng,  for  respondent,  President,  eto.,  Delaware  &  Hudson 
Canal  Co. 

Bapallo,  J.  This  action  was  brought  in  the  county  court  of  Albany 
county,  to  recover  damages  for  ejecting  the  plaintiff  from  defendant's 
cars.  The  plaintiff  had  a  verdict  for  $1,000  damages.  At  the  dose  of 
the  trial  the  defendant's  counsel  moved  the  county  judge,  on  the  minutes, 
for  a  new  trial,  on  the  grounds  that  the  damages  were  excessive,  and  that 
the  verdict  was  against  the  weight  of  the  evidence.  The  motion  was 
denied,  and  an  exception  ti^en.  No  order  denying  the  motion  was 
entered.  Judgment  was  entered  in  the  county  court  upon  the  verdict, 
and  an  appeal  from  the  judgment,  and  from  the  decision  of  the  county 
judge  denying  a  new  trial,  was  thereupon  taken  to  the  general  term  of 
the  9upreme  court,  where  the  judgment  was  reversed,  and  a  new  trial 
ordered,  on  payment  by  the  defendant  of  the  costs  of  the  trial,  on  the 
sole  ground  that  the  damages  were  excessive.  From  that  judgment  of 
the  supreme  court  plaintiff  now  appeals  to  this  court,  on  the  ground  that 
the  supreme  court  had  no  power  to  reverse  the  judgment  of  the  county 
'  court  on  the  ground  that  the  damages  were  excessive. 

It  has  been  several  times  decided  by  this  court  that  the  general  term 
of  the  supreme  court  had  no  power,  under  the  Code  of  Procedure,  to  re- 
verse the  judgment  of  an  inferior  court  on  the  ground  of  excessive  dam- 
ages, but  could  only  review  questions  of  law  decided  by  those  courts. 
'Hiurber  v.  Townaendj  22  N.  Y.  517.  It  was  said  in  that  case  that  it  was 
only  errors  of  the  court,  and  not  of  the  jury,  which  the  supreme  court 
had  the  power  to  correct;  and  that  the  only  way  in  which  such  errors, 
could  be  corrected  was  by  motion  in  the  inferior  court  for  a  new  trial, 
and  that  the  decision  of  that  court  upon  the  subject  would  be  final;  the 
setting  aside  of  a  verdict  on  account  of  excessive  damages  being  discre- 
tionary.  To  the  same  effect  is  the  case  of  BaJcer  v.  Remington^*  45.  N.  Y. 
323,  where  an  appeal  was  taken  to  the  supreme  court  froni  an  order  of 
the  city  court  of  Brooklyn  granting  a  new  trial  on  the  ground  of  n^wly- 
discovered  evidence,  (see,  aJso,  Wavd  v.  TTtte,  24  N.  Y.  635;  Smifh  y. 
PlaU^  96  N.  Y.  636;)  and  the  general  rule  is  well  settled  that  the  d^ 
cisions  of  one  court  resting  in  discretioi;  are  not  reviewable  in  anotl^er^' 
unless  such  review  is  specially  authorized  by  law. 

The  respondent  contends,  however,  that  the  roles  laid  down  in  the 
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cases  are  changed  by  section  1342  of  the  Code  of  Civil  Procedure,  which 
provides  that  "an  appeal  may  be  taken  to  the  supreme  court  from  an 
order  aflfecling  a  substantial  right,  made  by  the  court  or  a  judge  in  an 
action  brought  in  a  court  specified  in  the  last  section  but  one,"  (which 
includes  a  county  court.)  Even  if  this  provision  could  be  held  to  au- 
thorize a  review  by  the  supreme  court  of  an  order  of  a  county  court  deny- 
ing a  motion  for  a  new  trial  on  the  ground  of  the  excessiveness  of  the  dam- 
ages, it  would  not  avail  the  respondent  on  this  appeal,  because  no  order 
was  entered  in  t'he  county  court  denying  the  motion  for  a  new  trial ,  (/n  re 
New  York  Gent.  i2.  Cb.,  60  N.  Y.  112;  Bradley  v.  Van  Zandt,  8  Code  Rep. 
217;  Code  Civil  Proc.  §  1343,)  and  the  exception  taken  to  the  decision 
denying  the  motion  on  the  minutes  was  not  an  exception  to  a  ruling 
upon  the  trial,  and  presented  no  point  for  review.  The  judgment  of  the 
general  term  now  appealed  from  purports  to  reverse  the  judgment  of  the 
county  court,  and  grant  a  new  trial.  But  we  do  not  think  that,  even  if 
an  order  had  been  entered  in  the  county  court,  and  appealed  from,  the 
provision  of  the  Code  of  Civil  Procedure  changed  the  former  rule,  or  was 
intended  to  give  jurisdiction  to  the  supreme  court  to  review  the  exercise 
of  the  discretion  of  an  inferior  tribunal. 

The  judgment  and  order  of  the  general  term  should  be  reversed,  with 
costs. 

(All  concur.) 


(102  N.  Y.  n3) 

House  v.  Eisenlord,  Adm'r,  etc.* 

(Court  of  Appeals  of  New  Y(yrk.    June  1,  1886.) 

Mortgage— FoBECLosuKE— Costs  m  Court  op  Equity  in  Discretion  of  Court. 
Plaintiff's  agent  received  $70,  part  of  interest  due  upon  a  mortgajge,  saying 
that  defendant  might  take  his  time  to  pay  $17.50  stiU  due.  Plaintiff  received 
the  $70.  and  credited  and  allowed  it  as  part  payment  of  six  months'  interest, 
but  soon  after  foreclosed  for  the  full  amount  of  principal  and  interest  under 
usual  ''interest  clause.  ^  The  trial  court  held  that  plaintiff  was  bound  by  her 
agent's  act;  but  as  $17.50  was  due,  and  mortgagor  had  made  no  tender,  gave 
decree  of  foreclosure  for  $17.50,  but  gave  no  costs  to  either  party.  Held  no 
error;  that  while,  under  the  circumstances,  a  court  of  equity,  in  the  exercise 
of  its  discretion,  might  have  dismissed  plaintiff's  complamt,  it  was  not  bound 
to  do  so. 

Appeal  from  judgment  of  general  term  supreme  court,  Third  depart- 
ment, affirming  one  at  special  term,  and  was  brought  by  Ambrose  J. 
Eisenlord,  but  on  his  death  was  continued  by  the  present  appellant,  hia 
administrator. 

/.  E,  Dewey ^  for  appellant,  James  0.  Eisenlord,  Adm'r,  etc. 

N.  C  Moak^  for  respondent,  Anna  M.  House. 

Earl,  J.  There  was  no  Valid  extension  of  time  for  the  payment  of 
the  small  balance  of  interest,  and  there  was  no  waiver  or  estoppel  Which 
precluded  the  plaintiff  from  bringing  this  action.  While,  under  the 
circumstances  of  this  CaSe,  a  court  of  equity,  in  the  exercise  of  its  die- 
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cretion,  might  have  dismissed  plaintiff's  complaint,  it  was  not  bound  to 
do  so,  and  hence  there  was  no  error  of  law  in  refusing  to  do  so.  Whether 
the  defendant  should  have  costs  was  in  the  discretion  of  the  court  below, 
and  that  discretion  is  not  subject  to  review  here.  The  rights  of  the  de- 
fendant were  sufficiently  protected  by  the  denial  of  costs  to  the  plaintiff, 
and  by  the  form  of  the  foreclosure  judgment  entered. 

The  judgment  should  be  aflirmed,  with  costs. 

(All  concur.) 

(44  Ohio  St  279) 

\  Crawford  v.  Bakbo  and  others. 

(Supreme  Court  of  Ohio.    June  1, 1886.) 

1,  Watbrs  and  Wateb-Coubses  — Embakkmbnt— LnnTATiOH  of  Right  to 
Bbxct. 

'i'be  owner  of  land  situate  upon  a  river,  or  other  running  stream  of  water, 
has  the  right  to  construct  embankments  thereon  for  the  purpose  of  protect- 
ing it  from  currents  of  the  stream,  or  otherwise  benefiting  it,  subject  to  the 
duty  of  BO  constructing  the  same  as  not  to  occasion  material  injury  to  the 
lands  of  others  situate  upon  the  stream,  where  the  same  may  be  avoided  by 
the  exercise  of  ordinary  care.  Intelligence,  and  foresight. 

9.  Same— Degree  of  Care  Required— Injury  to  Adjoining  Profertt. 

It  is  his  duty,  in  the  first  instance,  to  exercise  such  prudence  and  care  as  an 
ordinarily  careful  and  intelligent  man  mi^ht  have  exercised,  as  to  whether  his 
proposea  embankment  would  cause  material  injury  to  the  lands  of  his  neighbor 
at  the  time  of  such  fioods  as  might  reasonably  be  anticipated  at  any  season 
of  the  year. 

8.  Sahb— Extent  of  Injury. 

By  "material  injury"  must  be  understood  an  injury  resulting  in  damages 
of  a  substantial  nature, — not  merely  nominal,  and  which  are.  in  some  cases, 
awarded  to  prevent  a  wrong  from  ripening  into  a  right  by  lapse  of  time. 
The  use  of  streams  and  their  water  is,  amonff  riparian  proprietors,  a  matter 
of  common  right,  and  an  invasion  of  the  individual  right  of  one  cannot  be 
appreciated  until  some  act  is  done  by  another  in  excess  of  the  common  right. 

i.  Same- Owner,  when  Liable— Remedy  of  ADJonriNG  Owner. 

Where  such  owner  constructs  an  embankment  for  the  protection  of  his  own 
lands,  and  the  same  occasions  substantial  injurjr  to  the  lands  of  his  neighbor, 
and  the  same  might  have  been  reasonably  anticipated  as  one  of  the  probable 
results  of  its  action  upon  the  currents  of  the  stream  at  the  time  it  was  con- 
structed, and  would  have  been  anticipated  bv  a  man  of  ordinary  prudence 
and  intelligence,  he  is  liable  in  damages  for  the  injury  so  occasioned,  other- 
wise not;  unless,  where  it  appears  froip  its  subsequent  action  upon  the  cur- 
rent of  a  flood,  that  might  reasonably  be  expected  to  reoccur  in  the  course  of 
the  seasons,  that  it  does  and  will  continue,  at  the  time  of  such  floods,  to  oc-. 
casion  substantial  injury  to  his  neighbor;  for  it  then  becomes  his  duty  to 
abate  or  so  modify  it  as  to  avoid  such  injury;  and,  if  he  fail  to  do  so,  he' 
must,  from  the  time  its  tendency  to  do  injury  became  apparent,  respond  in- 
damages  for  the  loss  thereby  occasioned;  or  it  may  be  abated  or  modufled  b^. 
the  order  of  the  court,  and  damages  awarded  for  the  injury  occasioned 
from  the  time  just  stated. 

Error  to  district  court,  Muskingum  county. 

The  original  action  was  brought  by  the  plaintiff  to  recoyer  of  the  de- 
fendants damages  to  his  lands,  caused  by  the  construction  of  an  embank-^ 
ment  by  them  on  their  own  lands  to  prevent  the  same  from  being  oveX" 
flowed  and  injured  by  the  water  of  the  Muskiqgum  river,  on  which  the 
lands  of  the  parties  are  situat^d^  The. common  pleop  ^u^^ia^d  a.^e*, 
muri:er  ,to  the  p^titipn,  o^\h^  grp.vMpidLttatitdid  iiotfijtatepuftci^tfiwJ^i 
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the  judgment  was,  on  error,  aflbmed  by  the  district  court;  and  this  pro- 
ceeding is  prosecuted  here  to  obtain  a  reversal  of  both  judgments.  The 
petition  sets  forth,  at  great  length,  the  relative  situation  of  the  lands  of 
the  parties  on  the  river;  the  mode  and  manner  in  which  the  embankment 
has  been  constructed;  that  the  effect  of  it,  since  its  construction,  has 
been,  and  is,  to  divert  the  flow  of  the  water  from  the  lands  of  the  de- 
fendants, over  which  it  has  always  heretofore  flowed  in  times  of  floods, 
to  and  upon  the  lands  of  the  plaintiff.  The  effect  of  the  overflow  upon 
the  lands  of  the  plaintiff,  he  avers,  "was  to,  and  the  same  did,  increase 
the  volume  of  water  on  plaintifl^s  said  lands,  and  inundated  and  over- 
flowed a  large  portion  of  said  plaintifl^s  lands;  and  drowned  and  injured 
crops  and  grass  thereon,  and  created  rapid  and  whirling  currents  thereon, 
Qone  of  which  would  have  happened  but  for  the  erection  of  said  embank- 
ment by  the  defendants  as  aforesaid;  and  said  last-mentioned  water  did 
wash  a  considerable  portion  of  the  soil  off  plaintiff's  said  lands,  thereby 
rendering  them  less  valuable  for  cultivation,  and  washed  gullies  and  holes 
in  said  lands,  and  floated,  lodged,  and  deposited  trees,  logs,  stumps, 
brush,  trash,  and  gravel  thereon,  and  prevented  a  considerable  portion 
of  the  silt  or  sediment  which  would  otherwise  have  been  deposited  on 
said  lands  as  aforesaid,  and  the  formation  and  accumulation  of  accretions 
along  the  bank  of  said  river  on  the  south  side  of  plaintiff's  said  land,  as 
aforesaid,  from  being  so  deposited,  formed,  or  accumulated,  and  under- 
mined and  washed  aWay  a  considerable  portion  of  the  banks  of  said  river 
on  the  south  side  of  said  plaintiff's  lands,  as  aforesaid,  and  washed  out 
trees  that  were  growing  on  the  bank  of  said  river  on  the  plaintiff's 
said  lands,  which  said  bank  and  growing  trees  formed  a  natural  protec- 
tion to  the  bank  of  said  river  on  said  plaintiff^s  lands  i^ainst  the  wash 
of  the  water  of  said  river  in  its  natural  course  and  flow.**  For  which  he 
claims  damages  in  the  sum  of  $5,000.  As  a  second  cause  of  action  he 
makes,  in  substance,  the  same  averments,  and  asks  for  an  abatement  of 
the  nuisance  to  his  lands. 

12.  M.  Vowheea  and  E.  W,  Jamea^  for  plaintiff  in  error. 

A.  W.  ZVoinand  F.  H.  SotOhard^  for  defendants  in  error. 

MiNSHALL,  J.  The  question  in'  this  case  is  whether  the  owner  of  land 
upon  a  natural  stream  of  water,  so  situate  that  in  times  of  floods  it  is 
overflowed  by  the  aviperabundant  water,  may,  to  benefit  his  own  lands, 
construct  an  embankment  thereon,  the  natiual  and  probable  consequences 
of  which  must  be,  and  is,  at  times  of  ordinary  floods,"  to  cause  the  swollen 
current  to  overflow,  erode,  and  destroy  the  lands  of  another  proprietor 
thereon.  We  have  so  stated  the  question  in  this  case  because,  as  we 
think,  the  question  as  to  surface  water  is  not  involved  in  it. 

The  premises  of  the  parties  are  situate  upon  a  bend  of  the  Muskingum 
river,— those  of  the  plaintiff  being  upon  the  exterior,  and  those  of  the 
defendants  upon  the  interior,  of  the  bend;  the  included  lands  being  di- 
vided between  Rambo  on  the  one  side,  and  the  liUles  on  the  other,  by 
a  line  running  a  little  east  of  soutb.  It  is  upon  this  lin«,  beginning  at 
a  point  about  180  feet  south'^^#-water  mark  ont-ttto  xuterior  bend  of 
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the  river,  and  extending  some  2,900  feet  thereon,  that  the  embankment 
has  been  constructed  by  the  defendants.  It  serves  to  protect  liie  lands 
included  by  the  bend  from  the  violence  of  the  current  that  flows  across 
the  same  when  the  river  is  swollen  by  a  flood;  and.  was  constructed,  by 
the  united  labor  and  expense  of  the  defendants,  for  their  mutual  benefit. 
It  necessarily  acts  as  a  partial  dam  to  the  current  when  the  river  is  swollen 
by  floods;  and,  as  averred,  causes  the  flood  water  to  flow  over  and  upon 
the  lan^s  of  the  plaintiff  with  destructive  violence,  doing  him  great  dam- 
age at  such  times. 

It  is  difficult  to  see  upon  what  principle  the  flood  waters  of  a  river  can 
be  likened  to  ^surface  water.  When  it  is  said  that  a  river  is  out  of  its 
banks,  no  more  is  implied  than  that  its  volume  then  exceeds  what  it  or- 
dinarily is*  Whether  high  or  low,  the  entire  volume  at  any  one  time 
constitutes  the  water  of  the  river  at  such  time,  and  the  land  over  which 
its  current  flows  must  be  regarded  as  its  channel;  so  that  when,  swollen 
by  rains  and  melting  snows,  it  extends  and  flows  over  the  bottoms  along 
its  course,  that  is  itsi  flood  channel,  and  when,  by  droughts,  it  is  reduced 
to  its  minimum,  that  is  its  low-water  channel.  Surface  water  is  that 
which  is  diffused  over  the  surface  of  the  ground,  derived  from  &Uing 
rains  and  melting  snows,  and  continues  to  be  such  until  it  reaches  some 
weU-defined  channel  in  which  it  is  accustomed  to  and  does  flow  with 
other  waters,  whether  derived  from  the  surface  or  springs,  and  it  then 
becomes  the  running  water  of  a  stream,  and  ceases  to  be  surface  water. 
So  that,  as  we  think,  it  is  not  material  to  inquire  in  this  case  what  the 
law  is  as  to  surface  water,  for  the  facts  stated  in  the  petition  do  not  pre- 
sent such  a  case;  and  the  question  is  as  already  stated. 

The  maxim,  die  utere  too  ni  alienvm  non  IssdaSj  would  seem  to  apply 
with  peculiar  propriety  to  a  case  like  this.  Each  proprietor  on  a  river 
has  &  right  to  the  enjoyment  of  its  water  as  it  flows  by  his  premises,  and 
the  right,  also,  to  modify  and  limit  its  current  upon  bis  own  property  as 
will  best  subserve  his  own  convenience  and  notions  of  propriety,  and  he 
may  therefore  construct  and  maintain  embankments  thereon  for  the  pur- 
pose of  protecting  any  part  of  his  .lands  from  being  injured  by  the  over- 
flow of  the  river  in  times  of  high  water;  but  it  is  equally  dear  that  this 
right  to  deal  with  the  river,  and  to  control  its  currents,  must  be  exercised 
with  a  just  regard  to  the  rights  of  others.  He  cannot,  by  the  construc- 
tion of  embankments  or  otherwise,  divert  the  waters  of  the  river  from 
his  own  lands,  and  cause  them  to  flow  over  and  upon  those  of  his 
neighbor,  to  the  substantial  injury  of  the  latter,  however  beneficial  it 
may  be  to  his  own  lands,  without  violating  this  elementary  maxim  of 
justice.  There  is  little  or  no  difference  in  the  authorities  upon  this 
subject. 

Thus,  Angel,  in  his  work  on  Water-courses,  (section  333,)  says:  ^'A 
riparian  proprietor  may  in  fact  l^ally  erect  any  work  in  order  to  prevent 
his  lands  being  overflowed  by  any  change  of  the  natural  state  of  the  river, 
and  to  prevent  the  old  course  of  the  river  from  being  altered."  .  "But," 
he  adds,  at  section  334,  "a  riparian. proprietor,  for  his  greater  conven- 
ience and  bencffit,  has  no  right  to  build  anything  which,  in  times  ,of  or- 
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dinary  flood,  will  throw  the  waier  on  the  grounds  of  another  proprietor 
so  as  to  overflow  and  injure  them."  To  this  may  be  added  what  is  said 
by  Wood,  in  his  work  on  Nuisances,  section  350:  ^'While  it  is  true  that 
a  riparian  owner  may  erect  bulwarks  to  protect  his  property  from  injury 
by  the  stream,  yet  they  can  only  do  this  when  it  can  be  done  without 
injury  to  others,  either  to  an  owner  upon  the  opposite  side  of,  or  to  those 
above  or  below  him  on  the  stream."  He  then  cites  the  case  of.  Oerrish 
V.  Clough,  48  N.  H.  9,  where  the  defendant  had  erected  a  break-water 
upon  his  bank  of  the  river  to  protect  it  from  injury  by  the  water,  but 
the  effect  of  this  was  to  throw  the  water  against  the  plaintiff's  land,  upon 
the  opposite  side,  and  in  high  water  his  land  was  washed  away,  and  the 
injury  was  held  to  be  actionable.  And  so  in  VdUey  Ry.  Co.  v.  FranZy  43 
Ohio  St.  623,  S.  C.  4  N.  E.  Rep.  88,  it  was  held  by  this  court  that  "a 
railway  company,  like  an  individual,  may,  on  its  own  land,  lawfully 
cut  a  new  channel  for  a  stream  of  water,  and  turn  the  stream  into  such 
new  channel,  if  thereby  no  damage  is  caused  to  another;  but  when  it  so 
controls  and  directs  the  course  of  the  stream,  the  water  is  thrown  across 
the  old  channel,  and  against  and  upon  the  land  of  another,  and  thereby 
causes  damage  to  such  other,  the  company  is  liable  for  such  damage." 

The  difference  arises  as  to  surface  water.  In  some  of  the  states  the  rule 
of  the  civil,  and  in  others  that  of  the  common,  law  prevails.  The  former 
requires  each  tenement  to  submit  to  the  conditions  imposed  on  it  by  nat- 
ure, so  that  the  owner  of  a  lower  tract  cannot  divert  the  water  that  flows 
to  and  upon  his  own  from  a  higher  one,  to  the  injury  of  the  latter.  This 
rule  was  recognized  by  this  court  in  BuUer  v.  Peck,  16  Ohio  St.  335,  and 
was  adopted  as  the  rule  of  its  decision  in  TootU  v.  Clifton^  22  Ohio  St.  247. 
The  civil  law  acts  upon  the  maxim  that  water  is  descendible  by  nature, 
and  that  its  usual  flow  should  not  be  interfered  with,  so  that  its  burden, 
if  it  be  one,  should  be  borne  by  the'land  where  it  naturally  flows,  rather 
than  by  land  where  it  can  only  be  made  to  flow  by  artificial  means. 
The  common  law  does  not  recognize  this  principle  as  to  surface  water, 
but  permits  any  one  to  protect  his  own  premises  from  it  as  he  may  choose 
to  do,  without  becoming  liable  to  others  injured  thereby;  or,  more 
properly,  it  does  not  regard  it  as  an  injury  to  do  so,  whatever  inconven- 
ience or  loss  may  result  to  others  therefrom.  It  is  not  necessary,  as  we 
have  said,  to  discups  the  merits  of  either  system  in  this  case,  as  the  in- 
jury complained  of  does  not  arise  from  an  interference  with  the  flow  of 
surface  water. 

The  maxim  of  the  civil  law,  aqaa  currit  et  debet  currereut  currere  solebaty 
applies  generally  to  running  water  in  the  common,  as  well  as  in  the  civil, 
law,  subject  to  such  reasonable  qualifications  as  the  interests  of  agriculture  . 
require,  and  the  enjoyment  of  private  property  will  permit.  ParUey  v. 
WUcoZy  86  N.  Y.  140.  As  each  owner  has  the  right  to  protect  his  own 
lands  from  the  violence  of  the  current,  or  to  improve  the  same,  by  the 
erection  of  embankments,  and,  as  a  rule,  this  cannot  be  done  without 
increasing  to  some  extent  the  flow  upon  the  opposite  side,  it  follows  that 
this  must  be  permitted  to  some  extent  by  all  owning  lands  upon  the 
stream,  or  the  right  cannot  be  exercised  by  any  one  of  them.     Such  a 
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rigid  application  of  the  principle  of  the  maxim  would  materially  impair 
the  interests  of  agricitlture  in  some,  if  not  all,  of  the  most  fertile  valleys 
of  the  state,  without  any  necessary  requirement  on  the  part,  if  not  to  the 
detriment,  of  private  property.  It  is  true,  as  a  rule,  that  every  invasion 
of  a  private  right  impai-ts  an  injury  for  which  the  law  wiU  allow  a  recov- 
ery of  nominal  damages  at  least,  for  the  purpose  of  maintaining  the 
right,  and  preventing  the  wrong  from  ripening  into  a  right  by  lapse  of 
time.     Tootle  v.  Clifton,  supra;  Sedg.  Dam.  c.  2. 

As  a  rule,  the  infringement  of  a  right  can  be  determined  without  re^ 
gard  to  the  damages  that  may  have  been  occasioned;  the  injury  and  the 
damage  being  plainly  separable.  But  this  is  not  so  plainly  the  case 
among  riparian  proprietors.  They  have  a  common  right  in  and  over  the 
waters  of  the  same  stream,  and  the  invasion  of  the  individual  right  of 
one  in  the  subject  of  their  common  enjoyment  cannot  be  determined  un- 
ti^  some  act  is  done  by  another  that  is  in  excess  of  the  common  right  of 
all  in  the  same  subject;  so  that  in  such  cases,  before  an  action  can  be 
brought  by  one  riparian  proprietor  against  another  for  an  infringement 
of  the  former's  right  as  such  proprietor,  he  must  show  that  he  has  been 
substantially  damaged  by  the  act  of  the  latter.  This  was  the  rule  ap- 
plied to  the  deepening  of  waters  in  stream  by  mill-dams,  in  the  cases  of 
Cooper  v:HaU,  5  Ohio,  320,  and  McElroy  v.  Gohle,  6  Ohio  St.  187;  and 
was  applied,  by  analogy,  to  the  corrupting  of  the  air  by  smoke,  in  Ga^ 
light  Go  V.  Preeland,  12  Ohio  St.  392.  And  we  see  no  good  reason  why 
it  should  not  be  applied,  in  cases  like  the  present,  when  an  embankment 
is  constructed  by  one  for  the  protection  of  his  land  upon  a  stream;  all 
others  owning  lands  upon  it  having,  for  the  same  purpose,  a  like  right, 
and  the  public  having  the  same  general  interest  in  the  encouragement  of 
agriculture  that  it  has  in  mills.  The  principles  of  every  enlightened 
system  of  jurisprudence  should  be  made  to  vary  with  circumstances, 
and  be  so  applied  as  to  meet  the  wants  and  conditions  of  a  people.  It 
is  with  these  qualifications  that,  as  has  been  said,  the  common  law  has 
been  adopted  in  this  state. 

But  the  argument  of  the  learned  counsel  for  the  defendant,  drawn 
from  the  interest  of  agriculture,  goes  too  far  when,  as  he  seems  to  claim, 
one  private  owner  upon  a  stream  may^  for  his  own  benefit,  erect  an  em- 
bankment that  will  cause  its  water,  in  times  of  ordinary  floods,  to  over- 
flow and  destroy  the  lands  of  his  neighbor.  Unless  this  right  to  erect 
an  embankment  be  limited  as  above  stated,  what  limit  could  be  set  to 
the  exercise  of  a  similar  right  in  any  other  case  ?  The  right  of  private 
property,  so  carefully  guarded  in  the  fundamental  law  against  public 
encroachment,  might  be  wholly  destroyed  by  that  of  individuals.  If 
the  general  interests  of  agriculture  require  the  taking  of  private  property 
for  the  construction  of  levies,  there  is  ample  power  in  the  legislature  to 
authorize  this  to  be  done  by  some  general  statute  making  provision  for 
compensation  to  owners  for  damages  sustained.  But,  as  the  efiect  of  a 
certain  embankment  acting  upon  the  waters  of  a  stream,  when  at  its 
flood,  cannot  be  known  with  certainty  by  a  man  of  ordinary  knowledge 
and  skill  until  the  experiment  has  been  made,  it  must  follow  that,  where 
v.7N.E.no.5 — 28 
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a  proprietor  coDstructs  an  embankment  for  the  benefit  of  his  own  land, 
he  should  not  be  held  liable  for  its  unforeseen  results  to  his  neighbor,  if, 
at  the  time  he  constructed  it,  he  exercised  the  care  and  skill  of  an  ordi- 
narily skillful  and  intelligent  man.  It  was  upon  this  principle  that  the 
case  of  RaMway  Cb.  v.  Qxrrj  38  Ohio  St.  448,  was  decided.  The  duty, 
however,  of  a  land-owner  upon  a  river,  in  making  changes  thereon  for 
his  own  benefit,  to  exercise  reasonable  care  and  caution  not  to  injure 
others,  ^'both  in  the  inception  and  execution  of  the  work,"  and  his  lia- 
bility to  the  party  injur^  for  his  omission  to  do  so,  is  fully  recognized 
in  the  first  two  propositions  of  the  syllabus. 

After,  however,  the  occurrence  of  an  ordinary  flood  has  shown  the  tend- 
ency of  the  embankment  at  such  times  to  occasion  injury  to  an  adjacent 
proprietor,  and  that  its  effect,  at  each  recurring  flood,  will  be  to  cause 
additional  injury,  the  duty  on  bis  part  at  once  arises  to  obviate  the  cause 
of  the  injury;  and  if  he  fails  to  do  so  his  liability  from  such  time  must, 
upon  principle,  be  the  same  as  it  would  have  been  could  he  have  fofe- 
seen  the  result  in  the  first  instance.  He  cannot,  by  the  exercise  of  care  , 
and  diligence  in  the  first  instance,  acquire  the  right  to  continue  a  nuisance 
to  the  lands  of  his  neighbor.  Care  and  diligence  in  constructing  the  em- 
bankment can  only  exonerate  the  party  building  it  from  such  damages  as 
were  unforeseen  at  the  time.  The  liability  that  may  arise  from  a  con- 
tinuance of  the  cause  of  injury,  after  its  character  becomes  apparent,  was 
not  presented  in  Railway  Co.  v«  Oarr^  supra^  as  that  action  was  simply 
brought  for  the  damages  that  had  been  occasioned  to  the  crops  of  the 
plaintiff  below  at  the  flood  of  August  1,  1875. 

As  to  whether  the  plaintiff  is  entitled  to  relief  upon  his  second  cause 
of  action,  it  is  sufiicient  to  say  that  in  a  proper  ease,  on  a  final  bearing, 
a  decree  may  be  entered  for  the  abatement  of  a  nuisance.  But  it  neces- 
sarily depends  upon  a  variety  of  circumstances  whether  such  a  decree 
will  be  entered.  In  the  first  place,  equity  requires  that  the  plaintiff 
shall  have  acted  with  promptness  in  objecting,  and  in  taking  steps  to  en- 
force his  objections,  upon  receiving  notice  of  the  defendant's  structures 
and  erections  which  are  sought  to  be  abated,  if  the  circumstances  are 
such  that  the  defendant  would  be  unnecessarily  prejudiced  by  the  pldn« 
tiff's  delay;  and  the  injury  must  be  of  a  substantial  and  permanent  nat- 
ure, and  not  capable  of  an  adequate  compensation  in  damages.  3  Pom. 
Eq.  Jur.  §  1359.  It  is  sufficient,  however,  in  this  regard,  that  the  dam- 
ages are  of.  such  constant  and  frequent  recurrence  that  no  adequate  com- 
pensation can  be  made  hereby.     Wood,  Nuis.  §  778. 

Judgment  of  the  district  and  of  the  common  pleas  court  reversed,  and 
cause  remanded  to  the  circuit  court,  with  directions  to  overrule  the  de- 
murrer to  the  amended  petition,  and  for  further  proceedings* 
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(44  Ohio  8t  SU) 

Mason  v.  Albxandsb. 

Ingsbsoll  9.  Samb. 

(Supreme  Court  of  Ohio.    June  1, 1886.) 

1.  CoBFOBATiONft— Action  to  Enfobcb  Liabilitt  op  Stockholdbrs— Appbait— 

JUBMDIOTIOW— WaIVEK. 

In  a  Bait  to  enforce  liability  of  stockholders,  brought  prior  to  the  enactment 
of  section  8360,  Rey.  Bt.,  by  a  creditor  of  an  insolvent  corporation  organized 
under  the  act  entitled  "An  act  to  enable  associations  of  persons  for  building 
hotels,  and  for  other  purposes,  to  become  bodies  corporate, "  passed  April  5, 
1866,  as  amended  April  16.  1867,  in  a  county  where  some  of  the  stockholders 
reside  and  are  summoned,  but  not  in  the  county  where  the  corporation  is  sit- 
uate and  has  its  principal  office  or  place  of  business;  where  the  stockholders 
served  out  of  the  county  in  which  the  action  is  pending  interpose  a  plea  to 
the  Jurisdiction  as  to  their  persons,  which,  upon  demurrer,  is  held  against 
them,  and  they  then  consent  to  a  reference  of  the  case  to  a  referee  for  trial; 
appear  at  trial;  after  report  filed,  except  to  same;  give  notice  of  appeal  to  the 
district  court  from  a  Judgment  rendered  against  them;  perfect  the  appeal  to 
that  court;  and  there,  after  consenting  to  a  reference  of  the  case  to  a  referee 
for  trial,  and  after  report  made  to  the  district  court  by  the  referee,  file  excep- 
tions to  such  report, —it  is  too  late  to  question  the  Jurisdiction  of  the  appel- 
late court. 

9l  Bahb— Assignment  of  Stock— Contenitancb. 

In  such  case,  (it  having  been  shown  that  the  indebtedness  of  the  corpora- 
tion is  greatly  in  excess  of  the  capital  stock,)  where  it  is  made  to  appear  that 
a  defendant,  prior  to  the  beginning  of  the  action,  had  transferred  his  stock  to 
a  solvent  holder  within  the  Jurisdiction,  who  owned  it  during  the  time  a  por- 
tion of  the  debts  accrued,  but  who  is  not  a  party  to  the  suit.  It  is  not  error,  to 
the  prejudice  of  either  stockholders  or  creditors,  for  the  court  to  adjudicate 
as  between  other  stockholders  who  are  parties  and  creditors,  and  continue 
the  case  for  further  proceedings  as  to  liability  of  the  vendor  and  vendee  of 
the  stock  as  between  themselves,  and  as  between  them  and  creditors;  nor  is 
the  court's  Jurisdiction  to  determine  the  liability  of  such  vendor  at  a  subse- 
quent term  ousted,  although  the  order  of  continuance  does  not  in  terms  pro- 
vide that  the  case  is  continued  as  to  him. 

8.  Samb— JuDOMBNT— Interest. 

In  such  case  it  is  not  error  to  include  in  the  Judgment  rendered  interest 
from  the  date  of  the  beginning  of  the  suit,  although  the  amount  of  recovery 
may  thereby  exceed  the  stockholder's  original  liability. 

4.  Samb— OoBTS— Counsel  Fees. 

In  snch  case  the  court  has  power  to  order  reasonable  counsel  fees  to  plain- 
tiff's attorneys,  to  be  paid  out  of  the  proceeds  of  the  judgments. 

6.  Same— Charging  Assignor  of  Stock  with  Dbficienct. 

If,  in  such  case,  by  reason  of  insolvency  or  residence  without  the  jurisdic- 
tion, the  amount  due  from  any  stockholder  is  not  collectible,  the  kssignor  of 
the  stock,  up  to  the  time  the  liability  attached,  may  be  charged  with  the  de- 
ficiency.   Broion  v.  Hitchcock,  86  Ohio  St.  667,  followed. 

Error  to  district  court,  Lake  county. 

On  the  twentieth  of  January,  1877,  Qeorge  W.  Steele  filed  a  petition 
in  the  court  of  cornmon  pleas  of  Lake  county,  against  the  Little  Moun- 
tain Association,  (corporation,)  and  some  40  persons  as  stockholders, 
some  of  whom  resided  in  Lake  county;  alleging,  among  other  things,  the 
recoveryof  a  judgment  againHt  the  association;  that  it  was  insolvent;  that 
the  defendants  (stockholders)  were  such  stockholders  at  the  time  the  in* 
debtedness  arose,  and  were  indebted  to  plaintiff,  and  to  other  crediton 
ot  fhd  afliociation,  for  an  amount  equal  to  Qie  amount  of  stock  held  by 
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each,  respectively;  praying  the  court  to  find  who  are  the  other  creditors, 
the  amount  due  the  plaintiff,  and  to  each  creditor,  which  stockholders 
are  solvent  and  within  the  jurisdiction,  and  which,  if  any,  are  insolvent 
or  beyond  the  jurisdiction;  also  that  the  court  adjudge  that  each  defend- 
ant pay  the  amount  due  from  him,  and  that  plaintiff  and  the  other  cred- 
itors have  such  full  and  ample  relief  as  the  nature  of  the  case  requires. 
Service  was  made  upon  the  association  in  Cuyahoga  county,  and  upon 
divers  stockholders  in  Lake,  Cuyahoga,  and  other  counties  of  the  state. 
A  joint  answer  on  the  part  of  the  association  and  certain  stockholders, 
who  are  plaintiffs  in  error,  was  interposed,  alleging  want  of  jurisdiction 
on  the  ground  that  the  corporation  was  situate  and  had  its  principal  office 
and  place  of  business  in  Cuyahoga  county.  To  this  a  demurrer  was  filed , 
which  being  sustained  the  defendants  excepted,  and  took  leave  to  answer. 
Issue  being  joined  on  part  of  some  of  the  defendants,  (several  creditors 
ha\ing  also  become  parties,  and  filed  answers,)  the  cause,  by  consent, 
was  sent  to  a  referee  for  trial.  The  parties  appeared,  and  a  trial  was 
had  before  the  referee.  His  report  being  filed,  and  exceptions  thereto 
heard,  and  in  part  sustained  and  in  part  overruled,  a  trial  was  had,  and 
judgments  rendered  against  the  defendants,  (stockholders.)  From  these 
judgments  they  severcdly  gave  notice  of  appeal  to  the  district  court,  and 
in  due  time  perfected  their  several  appeals.  The  association  did  not  ap- 
peal. Among  the  facts  found  by  the  referee  was  that  the  sum  of  the 
debts  was  far  in  excess  of  the  capital  stock.  This  was  at  no  time  dis- 
puted. 

In  the  district  court  at  the  March  term,  1881,  by  consent  of  all  the 
parties,  the  cause  was  referred  to  George  E.  Paine,  Esq.,  as  referee  and 
special  master,  to  determine  and  report  the  liability  of  each  of  the  stock- 
holders, the  amount  of  stock  held  by  each,  the  time  during  which  they 
held  the  same,  and  who,  if  any,  are  insolvent  or  beyond  the  jurisdic- 
tion; also  to  determine  and  report  who  are  creditors  of  the  association, 
to  whom  the  money  recoverable  is  due  and  payable,  and  the  amount  to 
each,  when  the  indebtedness  to  each  accrued,  and  the  amount  which 
each  of  said  stockholders  (defendants)  are  liable  to  pay.  Subsequently, 
the  death  of  the  plaintiff  being  suggested,  his  executor,  John  W.  Alex- 
ander, was  made  plaintiff,  and  the  action  was  ordered  to  stand  revived. 
Hearing  before  the  referee,  due  notice  having  been  given,  was  commenced 
on  the  thfrteenth  January,  1883,  and  adjourned  from  time  to  time  un- 
til March  5th.  At  the  adjourned  hearing,  February  3,  1883,  counsel 
for  the  defendant  objected  to  the  further  taking  of  testimony,  or  proceed- 
ing further  with  the  hearing,  on  the  ground  that  the  estate  of  George  B. 
Senter,  deceased,  was  not  before  the  court;  also  on  the  ground  that  one 
S,  A.  Fuller,  a  stockholder,  had  not  been  made  party*  These  objections 
were  overruled,  exceptions  taken,  and  the  hearing  proceeded. 

Report  of  the  referee  was  made  to  the  court  at  its  March  term,  1883. 
The  referee  found,  among  other  things,  that  H.  C.  Blossom,  one  of 
the  defendants,  as  alleged  in  his  answer  filed  February  15,.  1877,.  held 
and  owned  $500.  of  the  stock,  from  March  3,  1869,  to  the.  fall  of 
1872,  when,  on  or  before  December  3tl,.187.2|  he  assignod  aad  jbrwa^ 
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ferred  the  same  to  one  S.  A.  Fuller,  who  still  holds  and  owns  the  same, 
and  that  he  is  within  the  jurisdiction  of  the  court,  has  not  been  served 
with  pro^ss,  and  is  supposed  to  be  solvent;  also  that  defendant  H. 
C.  Nellis  acq»iire4]  $600  of  stock  February  28,  1872,  and  held  the 
same  until  March  19,  1873,  when  he  transferred  it  to  one  Calvin,  who 
afterwards  transferred  it  to  one  Loomis,  who  is  the  present  owner;  that 
Loomis  is  insolvent,  and  Calvin  beyond  the  jurisdiction.  By  bill  of  ex- 
ceptions taken  before  the  referee  it  is  shown  that  George  B.  Senter,  a 
stockholder  who  owned  $500  of  stock,  was  deceased;  that  his  executor, 
Grannis,  who  had  been  made  a  party  and  served,  deceased  prior  to  the 
hearing,  and  that  the  estate  of  Senter  was  not  before  the  court  or  referee, 
though  said  estate  waii  solvent  and  within  the  jurisdiction. 

To  the  referee's  report  the  plaintiff  in  error  filed  divers  exceptions, 
(some  of  the  parties  appearing  in  the  capacity  of  stockholders,  and  some 
as  creditors,)  among  others  that  the  referee  erred  in  overruling  the  ob- 
jection to  proceeding  until  Fuller  was  brought  in;  that  the  referee  erred 
in  proceeding  when  the  estate  of  Senter  was  not  before  the  court.  The 
case  coming  on  for  hearing  upon  the  plaintififs  motion  to  confirm  the 
report  of  the  referee,  and  exceptions  of  stockholders  and  creditors,  and 
evidence,  the  court  sustained  tiie  exceptions  as  to  the  holding  in  regard 
to  Fuller,  to  the  extent  of  directing  that  he  be  made  defendant  by  sup- 
plemental petition  and  summons;  also,  as  to  the  Senter  estate,  by  like 
direction;  and  thereupon  the  general  exceptions  were  overruled,  to  which 
defendants  excepted .  Thereupon  the  defendants  filed  a  motion  stating  ob- 
jections to  proceeding  further  until  Fuller  was  made  defendant,  moved  for 
an  order  compelling  the  plaintiff  to  make  Fuller  a  party,  and,  if  that 
should  be  overruled,  then  that  they  have  order  to  make  Fuller  a  party 
before  taking  further  action.  Which  motion  was  overruled,  and  the 
court  refused  to  order  except  as  before  ordered,  to  which  defendants 
severally  excepted.  The  court  thereupon  approved  and  confirmed  the 
report  except  as  modified,  to  which  the  defendants  severally  excepted. 
The  defendants  then,  on  leave,  withdrew  their  answers  to  the  merits,  and 
the  cause  was  heard  and  submitted  to  the  court  upon  the  demurrer  to 
the  answer  to  the  jurisdiction  filed  in  the  common  pleas.  This  demurrer 
was  sustained,  to  which  the  defendants  severall}'  excepted.  They  then, 
on  leave,  refiled  their  general  answer,  and  the  cause  was  heard  and  sub- 
mitted on  the  pleadings  and  testimony.  The  court  thereupon  found 
the  whole  indebtedness  was  a  sum  much  in  excess  of  the  capital  stock; 
that  the  defendants^  (stockholders,)  except  Blossom,  were  liable  as  stock- 
holders in  several  amounts  as  to  each,  which  included  interest  from  the 
commencement  of  the  suit,  and  rendered  judgment  accordingly;  also 
ordered  that  from  the  sum  to  be  realized  from  collection  of  the  judgments 
the  clerk  pay  the  costs,  including  a  counsel  fee  of  $1,000,  to  plaintiffs 
attorneys,  and  that  the  residue  be.  paid  to  the  creditors  pro  rataf  accord- 
ing to  the  amount  of  their  several  claims  as  found  by  the  referee. 
Thereupon,  as  to  Fuller  and  the  Senter  estate,  the  cause  was  ordered  con-> 
tinned  for  farther  proceedings.  No  judgment  for  or  against,  or  order  of 
a&y  kind, , was  made  as'toBlos^m.-  >'     ^ 
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Separate  petitions  alleging  error  in  the  proceedings  of  the  district  court 
were  filed  in  this  court  by  stockholders  and  creditors;  some  of  the  latter 
class  being  also  stockholders.    They  were  heard  and  submitted  together. 

J.  E.  IngeraoU  and  Alvord  <&  Alvord,  for  plaintifis  in  error. 

Perry  BomorOi  and  /.  B.  Burrows^  for  defendants  in  error. 

Spbab,  J.  Attention  is  called  to  several  alleged  errors  in  the  record: 
(1)  That  the  district  court  had  no  jurisdiction  of  the  person  of  the  plain- 
tiffs in  error;  (2)  that  the  proper  parties  were  not  before  the  court  when 
the  judgment  was  rendered,  and  that  a  stockholder,  served  and  in  courts 
wias  relieved  of  liability,  and  no  one  charged  in  his  place;  (3)  that  in- 
terest was  erroneously  charged  against  the  defendants  below;  (4)  that 
fees  were  erroneously  ordered  paid  to  plaintiff's  attorneys;  (5)  that,  un- 
der the  facts  as  to  Homer  C.  Nellis,  no  liability  existed  against  him. 
They  may  be  considered  in  order. 

1  •  For  the  purpose  of  making  the  question,  the  demurrer  of  the  plain- 
tiff admits  that  the  home  of  the  Little  Mountain  Association  was  in  Cuy- 
ahoga, and  not  in  Lake,  county.  The  association  was  a  necessary  party 
to  the  suit,  though  it  was,  in  this  case,  but  a  nominal  party,  as  no  relief 
was  asked  against  it.  Therefore  the  question  whether  the  court  of  com- 
mon pleas  had,  at  the  inception,  jurisdiction  of  those  parties  who  raised, 
by  answer,  the  question  of  jurisdiction,  depends  on  whether  the  corpora- 
tion could  be  held  to  answer,  in  a  case  of  this  character,  in  a  county 
other  than  the  one  in  which  it  was  situate,  and  in  which  was  located  its 
principal  office  or  place  of  business.  We  are  &vored  with  an  ingenious 
brief  to  support  the  n^^tive  of  this  proposition.  But  we  are  inquiring 
rather  as  to  the  jurisdiction  of  the  district  court  at  the  close  of  the  litiga- 
tion, than  of  that  of  the  common  pleas  at  its  b^inning.  To  determine 
this  question  it  is  but  necessary  to  keep  in  mind  certain  subsequent  facts 
disclosed  by  the  record.  It  will  be  noticed  that  every  one  of  the  plain* 
tiffs  in  error  who  sought  to  raise  the  question  of  jurisdiction  in  the  com- 
mon pleas  consented  to  a  reference  of  the  case  for  trial  to  a  referee,  and, 
after  rendition  of  judgment  there,  gave  notice  of  appeal  to  the  district 
court,  and  perfect^  their  appeals  severally,  either  by  the  giving  of  bond 
in  the  amount  directed  by  the  court,  or  otherwise,,  in  conformity  to  the 
statutes.  There,  too,  they  consented  to  a  reference  of  the  case  to  a  ref- 
eree for  trial;  appeared  at  the  trial;  when  his  report  was  filed,  promptly 
interposed  their  general  exceptions  to  it;  and  appeared  and  were  heard 
in  the  district  court  upon  them.  True,  they  occasionally  raised  the 
voice  of  protest,  but  it  was  done  incidentally,  and  not  in  a  way  to  invoke 
action  of  the  court,  until  after  the  case  had  oome  on  for  trial.  Can 
they  now  be  heard  to  say  that  that  court  had  not  jurisdiction  of  their 
persons? 

We  are  not  aware  that  the  precise  question,  upon  equivalent  &ctB,  has 
been  judicially  determined  in  this  state,  nor  have  we  been  able  to  find, 
outside  of  Ohio,  a  case  presenting  exactly  this  question.  Abjudications 
in  other  states,  howev^,  are  not  likely  to  aid  in  the  proper  solution,  be* 
cause  the  practice  in  Ohio  is  essentially  different  from  the  practi()e  in 
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other  states  in  removing  cases  from  general  trial  courts  to  appellate 
courts.  While  in  many  of  the  states,  and  perhaps  in  all  except  our  own, 
an  appeal  from  a  court  of  general  jurisdiction  is  in  the  nature  of  a  writ 
of  error,  whereby  the  appellate  court  passes  upon  the  record  as  to  facts 
as  well  as  law,  does  not  hear  additional  or  other  evidence,  but  confines 
its  adjudication  to  errors  appearing  upon  the  record,  in  Ohio  the  appeal 
itself  vacates,  without  reversal,  the  whole  proceeding  as  to  findings  of  fact 
as  well  as  law,  and  the  case  is  heard  upon  the  same  as  other  pleadings, 
and  upon  such  competent  testimony  as  may  be  offered  in  that  court.  It 
takes  up  the  subject  of  the  action  de  novOy  in  respect  to  plea%iings,  neces- 
sary parties,  trial,  and  judgment,  in  Uke  manner  as  if  the  cause  had 
never  been  tried  below.  (For  further  discussion  of  these  distinctions, 
see  opinion  of  Swam,  J.,  in  Grant  v.  Ludlow^  8  Ohio  St.  28.)  The  issues 
and  questions,  therefore,  tendered  in  the  ap{)ellate  court,  are  those  pre- 
sented as  though  for  the  first  time,  and  it  can  make  no  manner  of  differ- 
ence that  the  court  below  erred  as  to  some  preliminary  question,  or,  in- 
deed, as  to  any  question.  As  the  issues  are  presented  when  the  case 
gets  to  the  appellate  court,  unless  amendment  be  there  permitted,  the 
court  takes  them  up  and  disposes  of  them.  The  question,  therefore,  of 
whether  the  common  pleas  had  jurisdiction  of  the  persons  of  the  plain- 
tifb  in  error  was  not  of  consequence,  provided  the  appellate  court  had 
such  jurisdiction. 

Recurring  to  the  record,  we  find  that  the  first  move  made  in  the  dis- 
trict court  by  defendants  was,  by  those  who  were  creditors,  to  dismiss 
the  appeal.  This  was  for  alleged  want  of  jurisdiction  of  the  action,  not 
for  want  of  jurisdiction  of  their  persons.  Then  followed  consent  to  a 
reference  for  trial,  and  the  further  steps  already  stated.  Not  until  the 
case  had  proceeded  to  trial  in  the  district  court  did  they  present  to  that 
court  the  question  of  jurisdiction  over  their  persons.  Independent  of 
the  question  of  the  effect  of  taking  the  case  to  that  court  by  appeal,  it 
would  seem  that  these  parties  had  given  abundant  jurisdiction  of  their 
perscms. 

But  we  are  not  without  authority  which,  in  our  opinion,  bears  upon 
the  question.  The  case  of  Fee  v.  Big  SaTui  Irtm  O).,  13  Ohio  St.  563, 
approved  in  Shajer  v.  Hodchdmer^  86  Ohio  St.  219,  is  authority  to  the 
point  that  where,  after  judgment  by  defauU  against  a  defendant  not 
within  the  jurisdiction,  the  defendant  appears,  in  court  to  give  notice  of 
appeal,  and  has  it  entered,  he  cannot  be  allowed  afterwards  tp  deny  the 
jurisdiction, — that  is,  jurisdiction  of  the  court  below;  and  the  reason  he 
is  held  to  have  submitted  to  that  jurisdiction  is  that,  by  giving  notice 
of  appeal  without  questiopLngthe  jurisdiction  x>f  his  person,  he  has  en- 
tered an  appearance.  How  different  does  a  party  stand  in  the  appellate 
court  to  which  he  has  taken  the  case  by  appeal,  where  he,  by  consent 
to  a  reference,  by  motion  and  otherwise,  makes  an  appearance  there,  be- 
fore he  seeks  to  challenge  the  jurisdiction  of  that  court  as  to  his  person  I 
Allen  V.  Miller^  11  Ohio  St..  374,  is  to  the  effect  that  where  a  defendant, 
in  connection  with  a  plea  to  the  merits,  interposes  a  plea,  to  the  jurisdic- 
tion as  to  his  peraon^and  that  being  first  heard,  and  decided  adversely. 
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then  proceeds  with  the  trial,  is  not  thereby  prevented  front  averring 
want  of  jurisdiction.  At  first  blush  this  case  might  seem  to  be  incon- 
sistent with  the  holding  in  the  later  case,  though  the  opinions  are  ren- 
dered by  the  same  judge.  But  a  reference  to  the  language  of  the  opinion 
(page  379)  would  appear  to  relieve  it  of  seeming  inconsistency.  It  is 
that  "the  defendant,  Miller,  embraced  the  first  occasion  which  ofiered, 
to-wit,  in  his  answer,  to  assert  his  objection  to  the  jurisdiction  of  the 
court;  nor  did  he  waive  that  objection  by  any  subsequent  act  on  his 
part."  In  the  case  of  Fee  v.  Big  Scmd  Iron  Co,  the  defendant  entered  his 
appearance  first,  and  objected  afterwards,  and  that  case  is  more  nearly 
analogous  to  the  case  at  bar.  Allen  v.  HMer  seems  to  rest  upon  the  ef- 
fect of  making  objection  to  the  jurisdiction  at  the  first  opportunity. 
The  present  case  is  one  where  the  defendants  did  not  make  objection  to 
the  jurisdiction  at  the  first  opportunity,  but  they  appeared  first  and  ob- 
jected afterwards.  We  do  not  perceive  that  Alien  v.  MSler  is  an  author- 
ity against  the  position  we  are  seeking  to  maintain. 

It  will  be  borne  in  mind  that  we  are  not  dealing  with  a  case  where  the 
lower  court  had  not  jurisdiction  of  the  subject-matter  of  the  action,  though , 
even  in  such  case,  if  it  be  one  where  the  appellato  court  would  have 
original  jurisdiction,  and  the  party  defeated  below  appeals  to  it,  and 
there  appears,  without  objection  pl^s  to  the  merits,  and  enters  upon  a 
trial,  he  cannot  afterwards  be  heard  to  question  the  court's  jurisdiction 
of  the  subject-matter  of  the  action,  (^Harrington  v.  Heathy  15  Ohio,  483; 
Bisher  v.  Richards,  9  Ohio  St.  495;  Wood  v.  O'FerraU,  19  Ohio  St.  427; 
fhomas  v.  Pennrich,  28  Ohio  St.  55.  See,  also,  an  important  holding  in 
Adams  Ejcp.  Co,  v.  St,  John,  17  Ohio  St.  641;)  a/ortiori,  if  the  question 
is  one  simply  as  to  the  person.  And  how,  in  principle,  does  such  a 
case  difier  from  one  where  the  appellate  court  has  rightful  jurisdiction 
of  the  subject-matter  by  an  appeal? 

But  why  did  not  the  appeal  itself  by  these  plaintiffs  in  error  give  the 
appellate  court  jurisdiction  of  their  persons?  They  were  not  required  to 
appeal.  Had  they  desired  to  challenge  the  ruling  of  the  common  pleas 
upon  their  answer  to  the  jurisdiction,  and  present  the  question  so  made  to 
this  court,  they  should  have  forborne  an  appeal,  and  proceeded  by  petition 
in  error.  The  process  is  a  simple  one,  and  the  remedy,  if  they  had  been 
wronged,  would  have  been  ample.  By  appealing  they  voluntarily  took 
the  case  to  the  district  court,  and  asked  that  court  to  try  the  case,  and 
adjudicate  their  rights,  not  upon  questions  of  law  alone,  but  upon  all  the 
facts  and  upon  all  the  issues  in  the  case.  Why  was  this  not,  as  to  their 
persons,  a  voluntary  appearance  in  that  court,  and  how  can  they  now 
say  that  court  could  not  do  precisely  what  they  asked  it  to  do,  for  want 
of  jurisdiction  of  their  persons?  How  can  they  be  permitted  to  specu- 
late on  the  chance  of  a  favorable  judgment,  and  then  turn  around,  and 
deny  the  jurisdiction,  as  to  their  persons,  of  the  tribunal  to  which  they 
have  appealed,  and  thus  submitted  their  persons?  Why  should  they  be 
allowed  to  resort  to  that  court,  have  their  appeal  docketed,  compel  isdl 
the  other  parties  to  follow  the  case  there,  and  then  say  to  the  court,"  We 
did  not  mean  anything;  we  were  not  in  earnest  about  this;  we  are  not 
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in  court,  and  you  have  no  jurisdiction  over  us?"  See  language  of  Read, 
J.,  in  HarringUm  v.  Heathy  15  Ohio,  483;  of  Sutlipf,  J.,  in  Bartges  v. 
O'NeUs,  13  Ohio  St.  75;  of  Gholson,  J.,  in  Biaher  v.  Richards,  9  Ohio  St. 
498;  and  of  Brinkebhofp,  J.,  in  Wood  v.  O'FerraU,  19  Ohio  St.  427. 

It  is  unnecessary  to  consider  whether,  at  the  outset,  the  common  pleas 
had  or  had  not  jurisdiction.  The  jurisdiction  of  the  district  court  can- 
not be  successfidly  questioned. 

2.  The  complaint  under  this  head  is'that  S.  A.  Puller,  a  stockholder, 
was  not  a  party  at  the  time  the  case  was  heard  before  the  referee  of  the 
district  court,  nor  when  the  decree  under  review  was  entered;  also  that 
the  administrator  of  George  B.  Senter,  a  deceased  stockholder,  was  not 
in  court  at  the  same  time,  and  that  Blossom,  the  assignor  of  Fuller's 
stock,  was  exonerated,  and  thereby  the  other  stockholders  were  preju- 
diced. 

As  to  the  alleged  error  by  reason  of  delay  in  making  new  parties. 
Should  the  plaintiffs  in  error  now  be  heard  to  make  this  complaint? 
The  case  was  ordered,  by  consent,  to  a  referee  in  the  common  pleas,  was 
by  him  heard  and  reported  upon,  and  a  trial  and  judgment  and  appeal 
followed,  and  yet  no  such  objection  was  interposed.  Again,  at  March 
term,  1881,  of  the  district  court,  by  consent  of  all  parties,  the  case  was 
referred  to  the  gentleman  who  heard  it  as  referee.  The  court's  attention 
was  not  called  to  any  defect  of  parties,  although  the  record  shows  that 
the  plaintiff  in  error  Blossom,  and  his  attorneys,  who  also  represented 
all  defendants  who  objected  before  the  referee  and  in  the  district 
court,  and  are  now  making  complaint  under  this  head,  knew  the  facts 
disclosed  by  Blossom's  answer  as  to  Fuller's  connection  with  Blossom  in 
regard  to  the  stock,  and  the  record  showed  that  Fuller  had  not  been 
brought  in.  Blossom  was  a  creditor  of  the  corporation,  as  well  as  a 
stockholder,  and,  with  all  other  creditors,  had  just  as  lull  right  as  had 
the  plaintiff  to  bring  Fuller  in;  and,  if  not  content  with  the  vigilance 
being  exercised  by  plaintiff,  it  was  his  duty  then  to  inform  the  pourt  of 
the  condition  of  the  record.  The  action  was  being  prosecuted  no  more 
for  the  interest  of  the  plaintiff  than  for  that  of  every  other  creditor,  ex- 
cept that  the  amount  due  plaintiff  may  have  been  larger  than  the  amounts 
claimed  by  some  of  the  others.  Still  another  term  of  the  district  court 
intervened  (March  term,  1882)  before  the  hearing  to  the  referee  com- 
menced, and  yet  no  sign  was  made  to  the  court  that  other  persons  were 
necessary  parties  in  the  case.  Not  until  the  lapse  of  22  months  after 
the  reference,  and  just  as  the  parties  had  gathered  for  trial  under  an  or- 
der of  reference  consented  to  by  these  plaintiffs,  in  error,  did  they  make 
objection  to  further  proceedings  until  other  parties  should  be  made  de- 
fendants. This  tardiness,  apparently  deliberate,  is  suggestive,  at  least, 
and  the  parties  who  were  so  slow  to  object  when  the  absent  ones  could 
have  been  brought  in  without  delaying  the  case,  cannot  now  well  ask 
gpedal  consideration  at  the  hands  of  the  court.  Unless  it  be  made  quite 
dearly  to  appear  that  they  have  been  prejudiced  in  some  subsUinUal  man- 
ner, a  reviewing  court  will  hardly  give  willing  ear  to  their  complaints, 
and  interfere  with  the  action  of  the  trial  court  in  tiie  premises.     We 
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are  not,  in  a  case  like  this,  inclined  to  search  for  pin-beads;  nor  are  we 
on  the  lookout  for  unsubs^ntial  and  unimportant  errors. 

But,  should  this  view  be  waived,  does  the  record,  upon  the  whole 
ground  here  being  considered,  show  even  technical  error?  It  is  argued 
that  Blossom  had  the  right  to  demand  that  Fuller,  his  assignee,  should 
be  present  as  a  party,  so  that  on  that  trial  all  his  rights,  as  respects 
Fuller,  and  all  of  Fuller's  rights,  might  be  then  and  there  finally  adjudi- 
cated for  the  very  purpose  of  avoiding  further  litigation,  for  Fuller  stands 
in  the  relation  of  indemnitor  to  Blossom;  that  no  judgment  was  rendered 
against  Blossom,  and  he  is  out  of  the  case;  so  that,  if  Fuller  shall  not 
be  held,  those  shares  of  stock  assigned  escape  assessment  altogether;  and 
that  the  action  of  the  court  in  this  r^ard  was  prejudicial  to  the  rights 
of  Blossom  and  of  all  creditors,  and  was  error.  But  is  Blossom  out? 
The  assumption  is  that  as  no  judgment  was  rendered  against  Blossom, 
that  it  was  equivalent  to  a  judgment  in  his  favor;  and  that,  as  the  jour- 
nal entry  is  so  drawn  as  to  order  a  continuance  as  to  Fuller  and  the  Sen- 
ter  estate,  and  does  not,  in  terms,  order  the  cause  continued  as  to  Blos- 
som, he  is  necessarily  out  of  court.  With  deference  to  the  learned  coun- 
sel, we  cannot  concur  in  their  assumption.  If  the  case  was  continued 
at  all,  it  was,  without  question,  continued,  as  to  Blossom,  in  his  rdar 
tion  of  creditor.  He  therefore  remained  in  for  one  purpose.  Why  not 
for  other  purposes  of  the  case  not  before  accomplished?  No  finding  hav- 
ing been  had,  a  judgment  rendered  for  or  against  him  on  the  dBim  of 
plaintiff,  the  issue,  as  to  him,  was  undetermined.  Unless  the  defend- 
ants (stockholders)  were  jointly  liable,  so  that  a  judgment  against  some 
would  work  a  release  as  to  the  others,  the  judgment  was  not  a  final  judg- 
ment as  to  Blossom  in  either  relation;  and  if  that  be  so,  the  court's  juris- 
diction over  him  is  not  lost;  for,  where  jurisdiction  is  once  acquired,  un- 
less the  action  be  ended  by  the  parties,  the  jurisdiction  continues  until 
final  judgment  in  the  case.  BMes  v.  Stockman^  42  Ohio  St.  445.  We 
know  of  no  principle  upon  which  it  can  be  claimed  that  where  the  stock 
is  held  in  severalty,  the  statutory  liability  of  stockholders  to  the  creditors 
of  the  corporation  is  joint,  nor  of  any  practice  that  would  warrant  the  re- 
covery of  a  joint  judgment.  On  the  contrary,  the  case  cited  by  the  coun- 
sel, Umsted  v.  Buskirkj  17  Ohio  St,  113,  is  authority,  were  authority 
needed,  to  the  effect  that  the  judgments  to  be  rendered  are  several,  though 
the  suit  is  prosecuted  for  the  common  and  equal  benefit  of  all  the  cred- 
itors. We  conclude,  therefore,  that  the  district  court's  jurisdiction  over 
Blossom  was  as  unquestionable  after  the  term  at  which  judgments  were 
rendered  against  his  co-defendants  as  before.  If  error  is  to  be  discovered, 
it  must  be  found  with  reference  to  some  other  feature  of  the  case. 

It  was  proper,  under  section  6006,  Rev.  St.,  to  bring  in  Fuller  and 
Senter's  administrator  de  bonis  non,  in  order  to  a  full  determination  of  all 
the  questions  involved.  But,  under  section  5013,  Rev.  St.,  in  a  case 
where  no  equities  between  stockholders  were  to  be  adjusted,  why  might 
not  the  court  determine  the  controversy  before  it  without  prejudice  either 
to  the  rights  of  those  already  in  court,  or  of  those  yet  to  be  brought  in? 
The  judgments  rendered  and  to  be  rendered  being  several,  if  each  stock- 
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holder  liable  at  all  was  liable  to  the  full  amount  of  his  stock,  no  reason 
is  perceived  why,  by  virtue  of  section  6811,  Rev.  St.,  the  court  had  not 
full  power  to  render  judgment  against  one  or  more  defendants,  leaving 
the  action  to  proceed  against  the  others.  Not  only  is  this  right  given  by 
statute,  but  it  is  well-recognized  practice  in  chancery  cases.  See  Dovgh- 
erty  v.  Walters,  1  Ohio  St.  201. 

This  view  is  not  in  conflict  with  the  cases  of  Umated  v.  Buskirk^  wpra, 
Wheder  v.  Faurot,  87  Ohio  St.  26,  and  BtiUock  v.  KOgowTj  89  Ohio  St. 
543,  cited  by  counsel,  when  those  cases  are  properly  considered. 

It  will  be  noticed  that  in  BvUock  v.  KUgour  a  judgment  had  been  ren- 
dered against  one  of  the  defendants  in  1870,  for  an  amount  certain,  as 
being  the  extent  of  his  statutory  liability.  In  March,  1882,  the  plain- 
tiff, by  supplemental  petition,  sought  to  recover  an  additional  amount 
upon  a  liability  which  existed  when  the  first  judgment  was  rendered, 
and  the  trial  court  gave  judgment  as  prayed.  This  court  held  the  first 
judgment  to  be  a  final  judgment,  and  that  the  issue  was  res  judicaia  be- 
tween the  parties.  In  the  case  at  bar  no  judgment  of  any  kind  as  to 
Blossom  had  been  rendered. 

In  Wheeler  v.  Faurot  two  defendants  (stockholders)  set  up  by  answer 
that  they  had  sold  their  stock  to  solvent  purchasers  amenable  to  pro- 
cess, and  prayed  that  they  might  be  made  parties,  and  brought  in  by 
summons.     This  the  trial  court  refused  to  do. 

This  court,  recognizing  the  doctrine  of  Umsted  v.  Bushrky  to  the  effect 
that,  for  the  purposes  of  general  account  among  the  stockholders,  and  to 
enforce  from  them  contributions  in  proportion  to  their  shares  of  stock, 
and  to  a  complete  determination  of  all  the  equities  involved,  the  other 
stockholders  should  be  brought  in,  and  that  any  defendant  had  the  right 
to  insist  upon  their  being  made  parties,  held  that  the  action  of  the  trial 
court  was  erroneous,  and  reversed  it.  Here  the  district  court  did  not 
refuse  to  have  remaining  stockholders  brought  in.  On  the  contrary,  it 
made  an  order  to  that  effect.  But  there  was  no  necessity  that  the  case 
should  be  delayed  on  that  account;  for,  as  to  all  affected  by  the  judgment, 
there  was  not,  nor  could  there  be,  accounting  or  contribution  between 
the  stodkholders;  and  the  cases  above  cited  are  very  far  from  being  au* 
thority  in  support  of  the  claim  that,  where  such  a  condition  of  the  case 
appears,  the  court's  hands  are  tied,  and  it  can  do  nothing  until  every 
solvent  stockholder  living  and  within  the  jurisdiction,  and  the  represen- 
tative of  every  one  deceased,  is  brought  in.  The  position  would  be  dif- 
ferent if  it  were  necessary  to  order  contribution,  an  adjustment  of  equi- 
ties, and  an  equalization  of  burdens  among  stockholders.  But  that 
necessity,  we  have  found,  does  not  exist  here.  The  liability  of  no  stock- 
holder i^inst  whom  a  judgment  was  rendered  could  possibly  be  increased 
or  diminished  by  the  disposition  of  the  issues  to  be  determined  later. 
The  debts  of  the  corporation,  as  found  by  both  referees,  and  not  disputed, 
far  exceeded  the  capital  stock;  so  that,  in  any  possible  event,  every  stock- 
holder who  could  be  holden  at  all  was  liable  for  an  amount  equal  to  his 
stock.  Now,  can  the  creditors  complain?  They  could  as  well  share  in 
the  proceeds  of  judgments  rendered  against  Blossom  or  Fuller  and  the 
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Senter  estate  at  a  subsequent  term  as  though  the  amounts  had  been  earlier 
ascertained.  At  most,  delay  could  not  aid  them.  We  see  nothing  in 
the  way  of  the  district  court,  where  issues  should  be  made  between  Blos- 
som and  Fuller,  adjudicating  between  them,  and,  if  it  be  found  that 
Fuller  is  not  liable,  proceed  to  adjudicate  a^  between  Blossom  and  the 
creditors.  Should  Fuller  not  be  held  liable  on  final  trial,  no  prejudice 
would  accrue  to  Blossom  which  could  have  been  accrued  by  a  delay  of 
the  whole  case;  and,  as  to  effects  of  delay  generally,  as  already  found, 
he  was  as  much  responsible  as  any  other  party. 

What  might  be  regarded  as  proper  practice  under  section  326Q,  Rev. 
St.,  we  are  not  called  upon  to  determine.  That  section,  having  been 
enacted  since  the  commencement  of  this  suit,  would  not.  under  section 
79,  Rev.  St.,  apply  in  this  case.  The  plaintiffs  in  error  were  not  prej- 
udiced by  the  omission  to  render  judgment  against  Blossom,  nor  by  the 
refusal  of  the  district  court  to  dekiy,  nor  did  the  absence  of  Fuller  or 
Senter's  representative  deprive  the  court  of  jurisdiction. 

3.  It  was  held  by  the  district  court  that  interest  should  be  charged 
against  the  stockholder  as  of  the  dale  of  the  commencement  of  the  suit. 
The  contention  on  part  of  plaintiffs  in  error  is  that  in  no  case  can  the 
stockholder  be  liable  for  a  sum  beyond  the  amount  of  his  stock,  to  be  de- 
termined at  the  time  the  liability  is  finally  fixed  by  judicial  decree; 
in  other  words,  that  the  liability  is  one  created  by  statutory  enactment 
under  the  constitution,  to  be  enforced  by  decree,  and  interest  cannot  be 
added  except  by  virtue  of  the  decree  of  the  court  declaring  the  liability, 
and  no  interest  can  accrue  against  the  stockholder  until  the  liability  is 
thus  declared.  On  the  other  hand,  the  claim  is  that  while  the  liability 
is  created  by  the  constitution  and  the  statute,  yet  the  stockholder  places 
himself  under  liability  by  contract  when  he  subscribes  or  acquires  the 
stock;  and,  resting  as  well  upon  contract  as  upon  statute,  the  interest 
follows  the  maturing  of  the  obligation,  which  is  at  the  time  when  the 
corporation  becomes  insolvent  and  refuses  to  pa}'. 

We  agree  with  the  counsel  that  the  question  is  one  which,  upon  prin- 
ciple, is  of  very  considerable  diflSculty;  but  we  do  not  feel  disposed  to 
enter  upon  a  discussion  of  it  here,  inasmuch  as  it  was  involved  in  the 
case  of  Wehrman  v.  ReaJdrt,  (decided  in  the  superior  court  of  Cincin- 
nati in  1871,)  1  Cin.  Rep.  230,  by  Judge  Taft,  in  a  well-considered 
opinion.  It  is  stated  by  Judge  Hagans,  of  that  court,  in  Hooker  v. 
KUgour,  2  Cin.  Rep.  350,  that  the  case  was  brought  to  this  court  on  mo- 
tion for  leave  to  file  petition  in  error,  which  was  refused.  The  district 
court,  in  holding  the  stockholders  for  interest  after  the  commencement 
of  the  suit,  evidently  followed  the  law  of  that  case;  and,  inasmuch  as 
it  has  been  generally  acquiesced  in  as  furnishing  the  true  rule,  we  are 
not  prepared  to  say  it  is  not  the  law  in  this  state.  The  necessities  of 
the  case  do  not  require  us  to  go  further.  Support  for  the  proposition 
advanced  .by  counsel  for  defendant  in  error  will  be  found  in  the  cases  of 
(hming  v.  McOuUough,  1  N.  Y.  58;  Burr  v.  Wilcox,  22  N.  Y.  551;  Baker 
V.  Bamk,  9  Mete.  182;  and  Terry  v.  Andersm,  95  U.  S.  628. 

4.  As  to  the  allowance  of  attorney's  fees.     It  is  argued  that  there  was 
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no  power  in  the  court  to  make  any  allowance  iat  all.  The  proceeding 
was  in  equity.  Its  purpose  was  to  bring  into  court  a  fund  for  distribu- 
tion among  creditors.  Quoting  from  the  brief  of  counsel  for  plaintiffs  in 
error:  "The  action  is  for  the  equal  benefit  of  all  the  creditors.  No  one 
creditor  can  ever  obtain  any  advantage  or  preference  over  the  remaining 
creditors.  All  are  to  share  in  the  fund  recovered  from  the  stockholders 
pro  rata,"  The  labor  of  the  plainiiflT's  counsel  being,  therefore,  for  the 
equal  benefit  of  all  the  creditoi^s,  why  should  the  whole  expense  of  attor- 
ney's fees  be  borne  by  the  plaintiff?  Should  the  other  creditors,  sitting 
by  and  observing  counsel  do  work  which  inured  as  much  to  their  bene- 
fit as  to  that  of  plaintiff,  be  heard  to  say  that,  in  good  faith  and  fairness, 
they  should  not  contribute  to  a  reasonable  recompense?  Indeed,  there 
is  much  reason  for  the  claim  that  the  circumstances  raise  a  presumption 
of  a  promise  to  pay  on  their  part.  But,  however  that  may  be,  the  court, 
in  the  exercise  of  its  power  over  the  fund,  and  in  the  direction  of  doing 
full  and  exact  justice  to  all  the  parties,  had  ample  power  to  order  paid 
from  the  fund  reasonable  counsel  fees,  the  same  as  power  to  order  pay- 
ment of  costs.  It  is  insisted  that  such  allowance  is  unfair  to  the  other 
creditors,  inasmuch  as  they  were  required  to  pay  counsel  for  like  serv- 
ices. Doubtless  they  were  required,  so  far  as  they  answered,  to  employ 
counsel  for  that  purpose.  Beyond  this  it  is  not  perceived  that  any  labor 
in  the  interest  of  creditors  was  performed  by  counsel  other  than  those 
representing  plaintifis.  It  happens  that  many  stockholders  were  likewise 
creditors,  and  the  same  counsd  appeared  for  them  in  both  capacities. 
The  proceedings  bristle  with  evidence  of  their  eflforts  in  defense  of  the 
stockliolders;  but  traces  of  their  labor  in  behalf  of  creditors,  as  such, 
have,  some  way,  been  omitted  from  the  printed  record.  We  see  no  hard- 
ship. As  to  the  amount  of  such  allowance,  the  trial  court  was  in  better 
position  to  judge  what  sum  would  be  reasonable  than  is  this  court;  and, 
as  no  showing  is  made  that  the  amount  allowed  was  excessive,  this 
court  does  not  fed  called  upon  to  reduce  it. 

5.  As  to  Homer  C.  Nellis.  This  defendant  disposed  of  his  stock  to 
parties  who  were  insolvent,  or  beyond  the  jurisdiction.  During  the 
time  he  held  it  certain  debts  accrued  against  the  corporation,  and  upon 
this  showing  a  judgment  was  rendered  against  him  for  his  proportion  of 
the  same.  To  hold  this  to  be  erroneous  would  require  a  review  of  the 
judgment  of  this  court  in  the  case  of  Brown  v.  Hitchcock^  36  Ohio  St. 
667,  a  responsibility  which  we  are  not  prepared  at  this  time  to  assume; 
and  discussion  of  the  question  is  unnecessary. 

Upon  the  whole  case,  we  are  disposed  to  look  at  the  allied  errors  pre- 
sented as  technical,  at  best,  and  not  substantial.  And  we  are  the  more 
reluctant  to  disturb  a  judgment  of  this  character  because  of  the  well- 
known  difficulty  which  surrounds  the  enforcement  of  the  constitutional 
liability  of  stockholders  for  the  debts  of  corporations.  By  reason  of  the 
great  number  of  stockholders,  the  frequent  transfers  of  stock,  the  decease 
of  parties,  and  of  other  causes,  delays,  vexatious,  expensive,  and  almost 
interminable,  seem  to  be  inevitable  in  all  such  proceedings;  so  much  so, 
indeed,  that  such  liability  has  grown  to  be  looked  upon  as  furnishing 
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next  to  no  security  at  all  for  the  debts  of  corporations.  The  present  case 
well  illustrates  it.  Commenced  in  January,  1877)  it  was  not  until 
March,  1883,  that  a  judgment  available  to  the  creditor  was  reached. 
Judgment  affirmed. 


(44  Ohio  St.  846) 

Newbebby,  Adm'x,  v.  Alexandeb,  Ex'r,  and  others. 
(Supreme  Oourt  of  Ohio.  .  Jane  1, 1886.) 

COBPOBiLTIOKS — ACTIOK  TO  ElTFORCB  LlABILrFT  OF  StOOKHOLDBBS  —  HaSOV  T. 

Alexandeb,  ante.  486,  Followed. 
Error  to  district  court,  Lake  county. 

By  the  Gotjbt.  The  questions  involved  in  this  case  are  disposed  of 
by  the  disposition  of  Mason  v.  Alexander ^  ante^  4S6,  at  the  present  term, 
except  as  to  the  matter  of  consolidation.  The  plaintiff  in  error  is  ad- 
ministratrix de  bonis  non  of  Henry  Blair,  deceased.  Elizabeth  Blair,  ad- 
ministratrix, was  made  party  in  the  original  case  of  Stede  ▼•  LUUe  Mount- 
ain Aas^n  in  the  common  pleas,  and  duly  served  with  process.  In  that 
court  she  joined  in  the  consent  to  refer  the  case  for  trial  to  a  referee,  and 
subsequently  filed  exceptions  to  the  referee's  report,'  but  deceased  before 
they  were  disposed  of.  Her  death  being  suggested,  the  present  plaintiff 
in  error  was  ordered  brought  in  by  summons.  Before  this  was  done 
judgments  were  taken  against  the  otfier  stockholders,  and  the  case,  as  to 
them,  appealed.  At  a  later  term  the  plaintiff  in  error  answered  to  the 
jurisdiction.  This  was  found  against  her,  and  a  judgment  rendered. 
From  this  she  appealed  to  the  district  court.  In  that  court,  the  original 
case  still  being  pending  there,  at  the  March  term,  1881,  on  motion,  the 
two  cases  were  ordered  consolidated,  and  afterwards  were  tried  together. 
We  see  no  error  in  the  order  of  consolidation.  The  two  cases  were  prop- 
erly joined  at  the  outset,  and  their  separation  meantime,  while  it  may 
have  been  an  irregularity,  did  not  so  change  the  character  of  either  as  to 
prevent  a  joinder.  The  district  court,  having  acquired  jurisdiction  of 
the  person  of  the  plaintiff  in  error  by  the  appeal,  and  the  steps  taken  to 
perfect  it,  and  the  two  cases  being  in  that  court  for  trial,  it  was  but  the 
exercise  of  familiar  jurisdiction  to  bring  them  again  together,  and  no 
substantial  prejudice  accrued  to  the  plaintiff  in  error  by  such  consolida- 
tion.    Judgment  affirmed. 

(44  Ohio  St  847) 

Whits,  Treasurer,  etc.,  o.  Woodwabd  and  others. 
(Supreme  Court  of  Ohio.    June  16, 1886.) 
Taxation— AssBBSMBiTT  of  Pbnaltibs  fob  Non-Pathbht  of  Taxbs. 

Error  to  circuit  court,  Clermont  county. 

FroMer  db  Boudebueh,  for  plaintiff  in  error. 

John  M,  Pattieon  and  Alfred  Taple,  for  defendants  In  error. 

Bt  thb  Ooubt.  Sections  2844  and  1058  of  the  Revised  Statutes,  vraen  conatmed 
together,  and  with  the  exactness  that  all  statutes  imposing  penalties  should  be, 
only  authorize  the  imposition  ol  a  penalty  of  15  per  cent,  on  the  non-payment  of 
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the  taxes  assessed  and  levied  npon  a  tract  or  lot  of  land  for  the  first  default  In  the 
payment  of  the  same;  and  do  not  permit  the  assessment  of  a  penalty  on  the  same 
taxes,  or  the  penalty  thereon,  in  any  succeeding  year  or  years*  by  reason  of  th« 
sontinned  non  payment  of  snch  taxes  and  penai^. 
Judgment  of  the  circuit  court  affirmed. 


(44  Ohio  8t  M$> 

Statb  sk  rd.  Hebron  and  others  v.  Smith  and  othera. 
(Supreme  Omtrt  of  Ohio.    June  29, 1886.) 

1.  OoirsTrrnnoNAL  L^w— Enaotmbht  of  Laws— Right  of  Lsgislatohs  to  Ssat 

— Byidekcib. 

Where  the  Journal  of  each  Jiiouse  of  the  general  assembler  shows  that  a  law 
received  the  concurrence  of  the  number  of  members  required  by  the  consti- 
tution for  its  adoption,  and  that  it  was  publicly  signed  in  the  presence  of  each 
house  by  its  presiding  officer,  as  required  by  section  17,  art.  2,  of  the  consti- 
tution. Its  authentic!^  cannot  be  impeached  by  parol  evidence  that  one  or 
more  of  the  members  m  either  house,  recorded  as  concurring  in  its  adoption, 
had,  prior  thereto,  been  seated,  upon  the  determination  of  a  contested  elec- 
tion, oy  less  than  a  constitutional  quorum,  although  the  concurrence  of  such 
member  or  members  was  necessary  to  the  number  of  votes  required  by  the 
constitution  for  the  passage  of  the  law. 

2.  Bams— Collateral  Attack. 

The  members  so  seated  are,  at  least,  defadomemhen  of  the  house  to  which 
they  belong,  and  the  validity  of  the  title  by  which  they  occupy  their  seats 
cannot  be  inquired  into  by  the  courts  for  the  purpose  of  affecting  the  validity 
of  laws  enacted  by  the  Legislature  in  which  they  nold.seats. 

t.  BaMR— LSGISLATITE  POWI&R— ACT  OF  MaT  17,  1886,  FOR  GOVSRNICBHT  OF  OlT- 

IBS  OF  First  Class. 

The  act  of  the  general  assembly  passed  May  17, 1886,  entitled  "An  act  to 
establish  an  efficient  board  of  public  affairs  in  cities  of  the  first  grade  of  the 
first  class,"  (88  Ohio  L.  173,)  is  within  the  legislative  power  conferred  on  the 
general  assembly  by  section  1,  art.  1,  and  the  reguirement  of  section  6,  art.  8, 
of  the  constitution;  and  does  not,  by  its  provisions  vesting  the  appointment 
of  the  board  in  the  governor  of  the  state,  Impair  any  of  the  undelegated  pow- 
ers which,  by  section  20,  art.  1,  are  declared  to  ** remain  with  the  people.* 
Whether  laws  so  enacted  for  the  government  of  cities  and  villages  are  wise 
or  unwise  is  left,  by  the  constitution,  to  the  wisdom  of  the  legislature,  and 
the  courts  have  no  power  to  hold  Uiem  invalid,  although  they  may  differ  with 
the  legislature  as  to  the  policy  of  such  laws. 

OwBH,  0.  J.,  and  Follbtt,  J.,  dissenting. 

Quo  warranto.     The  facte  are  stated  in  the  opinion. 
■Mm  F.  FMetty  laaac  M.  Jordan,  and  W.  W.  B<yyrdony  for  plaintiSsi. 
J.  A.  Kdhler^  Atty.  Gen.,  J.  W.  WarringUm^  and  Thoe.  McDougaUy  for 
defeqdants. 

MiNBHAiXy  J.  On  May  17,  1886,  the  general  assembly  passed  an  act 
entitled  '^  An  act  to  establish  an  efficient  board  of  public  affidra  in  cities 
of  the  first  grade  of  the  first  dass."  83  Ohio  L.  178.  It  abolished  the 
board  of  public  works  created  by  an  act  passed  March  8, 1880,  and,  among 
other  things,  provided  that  the  members  of  the  board  of  public  afihirs 
should  be  appointed  by  the  governor,  and  should  have  all  the  powers, 
perform  all  the  duties,  and  be  the  successors  of  the  board  of  public 
works.  The  members  of  the  board  of  public  affairs  for  the  dty  of  Cin« 
dnnati,  the  respondents  in  this  action,  were  appointed  by  the  governor, 
qualified  as  required  by  law,  entered  upon  the  duties  of  their  board,  and 
file  performance  of  the  same  as  far  as  they  were  permitted  by  the  re* 

>8ee  concurring  and  dissenting  opinions,  13  N.  B.  Rep.  8S9, 840. 
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lators,  and  were  continuing  to  do  so,  whereupon  the  relators,  who  con- 
stituted the  board  of  public  works  of  said  city  at  the  time  of  the  passage 
of  the  act  of  May  17th,  commenced  this  proceeding,  setting  forth  their 
title  as  members  of  the  board  of  public  works  for  the  city  of  Cincinnati, 
and  asking  that  the  respondents  should  be  required  to  show  by  what  title 
they  usurped  the  functions  of  the  board  of  the  relators,  and  that  they 
might  be  ousted  therefrom  by  the  judgment  of  this  court. 

The  respondents  in  their  answer  iidniit  that  they  have  assumed,  and 
daira  the  right  to  perform,  the  public  duties  that  were. heretofore  incum- 
bent on  the  relators  as  the  board  of  public  works  of  Cincinnati,  but  say 
that  the  act  that  created  the  board  of  the  relators  was  repealed  by  the  act 
of  May  17, 1886,  creating  the  board  of  the  respondents,  and  that  thereby 
the  board  of  public  works  was  abolished,  and  that  the  board  of  public 
affairs  was  made  and  became  its  successor,  and  that  the  performance  of 
all  its  powers  and  duties  was  conferred  on  the  board  of  the  respondents; 
and  ask  that  the  relators  be  restrained  from  interfering  with  them  in  the 
performance  of  their  duties  as  such  board  of  public  affairs. 

The  relators  reply,  and,  in  the  first,  second,  third,  and  fourth  par- 
agraphs of  the  pleading,  in  substance  deny  (1)  that  the  act  creating 
the  board  of  the  respondents  was  on  the  seventeenth  of  May,  1886,  or 
at  any  other  time,  passed  by  the  general  assembly  of  the  state,  or  that 
it  ever  became  a  law  of  the  state;  and  (2)  aver  that,  if  it  was  passed,  the 
l^slature  had  no  power  to  confer  the  appointment  of  the  board  on  the 
governor,  and  that  it  is  unconstitutional  and  void.  In  the  fifth  and  last 
paragraph  it  is,  in  substance,  averred  that  the  adoption  of  the  act  of  May 
17th  was  the  result  of  a  conspiracy  between  the  president  of  the  senate 
and  17  members,  entered  into  for  the  purpose,  among  other  things,  of 
abolishing  the  board  of  public  works,  and  establishing,  in  the  language 
of  the  pleading,  "the  so-called  board  of  public  affairs;"  that  in  pursu- 
ance of  this  conspiracy,  while  John  O'Neill  and  19  other  members  of 
the  senate  were  absent  from  the  senate  chamber,  and  while  only  17  mem- 
bers, less  than  a  quorum,  were  present,  the  president  of  the  senate,  with 
the  advice  and  consent  of  the  17  members  then  present,  in  violation  of 
the  constitution  of  the  state  and  rules  of  the  senate,  corruptly  caused  the 
clerk  of  the  senate  to  enter  upon  its  journal  a  resolution  that  John  Bra- 
shears  and  three  others,  naming  them,  were  not  duly  elected,  and  that 
Greorge  W.  Hardacre  and  three  others,  naming  them,  were  duly  elected, 
and  entitled  to  seats  therein;  that  the  vote  was  not  taken  by  yeas  and 
nays,  and  that  the  majority  of  the  members  were  at  that  time  tempos 
rarily  absent  from  the  state;  that  afterwards,  without  being  sworn,  the 
four  so  admitted  claimed  to  be  members  of  the  senate,  and  on  the  sev- 
enteenth of  May,  during  the  continued  absence  of  the  members  before 
named  from  the  state  of  Ohio,  the  said  pretended  act  of  May  17,  1886, 
was  declared  passed,  and  signed  by  the  president  of  the  senate;  and  it  is 
then  averred  "  that  the  president  of  the  senate,  the  speaker  of  the  house 
of  representatives,  and  the  secretary  of  state,  at  the  time  of  the  signing 
and  filing  of  said  pretended  act  of  the  general  assembly  of  the  state  of 
Ohio,  well  knew  that  the  same  had  not  been  passed,  but  that  the  same 
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was  fraudulent  and  void;"  and  that  there  was  at  no  time  from  the  eighth 
of  May  until  the  adjournment  of  the  legislature  a  quorum  of  duly-elected 
members  present  in  the  senate  to  do  business. 

A  demurrer  has  been  interposed  to  the  first  four  paragraphs,  and  a 
motion  made  to  strike  out  the  averments  contained  in  the  fifth  one. 
The  demurrer  raises  the  question  of  the  constitutionality  of  the  law,  and 
the  motion,  the  validity  of  its  passage. 

1.  If  the  facts  averred  in  the  motion  may  be  considered  by  a  court  on 
the  question  whether  a  statute  that  appears  upon  the  journals  of  both 
houses  of  the  l^slature  to  have  received  the  requisite  concurrence  of 
their  members,  as  provided  in  section  9,  art..  2,  of  the  constitution,  that 
is  duly  attested  as  a  law  by  the  presiding  officer  of  each  ^  house,  as  pro- 
vided in  section  17,  art.  2,  of  the  same  instrument,  and  has  been  en- 
rolled and  filed  in  the  office  of  the  secretary  of  state  as  a  law,  as  provided 
by  statute,  (section  128,  Rev.  St.,)  is  not  what  it  is  thus  authenticated 
to  be,  then  this  motion  should  be  sustained;  othei'wise  it  should  be  over- 
ruled. 

It  seems  to  be  well  settied  that  courts  will  take  judicial  notice  of  all 
that  is  necessary  to  the  authentication  of  a  statute.  It  is  said  by  Whar- 
ton, in  his  work  on  Evidence,  (volume  2,  §  295:) 

"Courts  will  take  judicial  notice  of  the  modes  by  which  domestic  laws  are 
authenticated.  Hence  an  English  court  is  supposed  to  be  judicially  acquainted 
with  the  rules,  practice,  and  prerogatives  of  parliament;  an  American  court 
with  the  rules,  practice,  and  prerogatives  of  the  federal  and  state  legislatures 
to  which  it  is  subject.  So,  as  we  have  seen,  a  court  will  take  judicial  notice  of 
the  journals  of  a  legislature  to  determine  whether  an  act  is  constitutionally 
passed,  or  whether  it  hi\a  passed  by  reason  of  not  having  been  returned  in 
proper  time  by  the  governor." 

There  is,  then,  no  need  of  stati^ig  what  appears  upon  the  journals  of 
a  legislature  relative  to  the  passage  of  a  law:  such  matters  are  judicially 
noticed  without  averment,  and  the  same  effect  given  them  as  if  averred. 
Bliss,  Code  PI.  188.  As  no  issue  of  fact  can  be  taken  upon  what  a  court 
is  required  as  a  court  to  know,  such  averments  in  a  pleading  are  redun- 
dant and  irrelevant,  and  on  motion  should  be  stricken  out.  Pom.  Rem. 
§  551.  Therefore,  unless  courts  may  hear  parol  testimony  offered  to 
affect  the  passage  of  a  duly-authenticated  statute,  the  matter  contained 
in  the  fifth  paragraph  of  the  reply  should  be  stricken  out  as  redundant 
and  irrelevant;  as  it  appears  from  the  journals  of  the  two  houses  of  the 
general  assembly  that  this  act  received  the  requisite  concurrence  of  the 
members,,  and  was  duly  attested  by  the  presiding  officer  of  each  house, 
and  it  has  also  been  duly  enrolled  and  filed  in  the  office  of  the  secretary 
of  state,  and  published  in  the  I^ws  of  Ohio. 

Counsel  have  exhibited  unusual  industry  in  looking  up  the  various 
cases  upon  this  question;  and  out  of  a  multitude  of  citations  not  one 
is  found  in  which  any  court  has  assumed  to  go  beyond  the  proceedings 
of  the  legislature,  as  recorded  in  the  journals  required  to  be  kept  in  each 
of  it^  branches,  on  the  question  whether  a  law  bad  been  adopted;  and, 
If  rea0oqs  for  this  limitation  upon  judicial  inquiry  in  such  matters  have 
v.7N*E.no.5 — 29 
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not  generally  been  stated,  it  doubtless  arises  from  the  &ct  that  Oiej  are 
apparents  Public  policy  requires  that  the  authenticity  of  laws  should 
rest  upon  public  memorials  of  the  most  permanent  character.  They 
should  be  public,  because  all  are  required  to  conform  to  them.  They 
should  be  permanent,  that  rights  acquired  to-day  upon  the  £Edth  of 
what  has  been  declared  to  be  law  shall  not  be  destroyed  to-morrow,  or 
at  some  remote  period  of  time,  by  facte  resting  only  in  the  memory  of 
individuals. 

One  of  the  earliest  cases  on  the  subject  was  that  of  Uie  ISng  v.  Anmdd^ 
Hob.  109.  It  involved  the  question  whether  a  private  statute  had  been 
enacted.  The  court  there-held  that  the  act  could  only  be  tried  by  it- 
self,— ^its  enrollment  in  the  chancery;  the  chancery  being  then,  as  the 
oflSce  of  secrietary  of  state  is  with  us,  the  depository  of  the  laws.  The 
court  said,  "When  the  act  is  passed,  the  journal  is  expired."  Many  cases 
follow  this  decision,  adopting  the  attested  enrollment  of  the  law  as  con- 
clusive on  the  question  of  its  passage.  Pangbom  v.  Youmg,  32  N.  J,  Law, 
29,  is  an  instructive  case  on  the  reason  and  policy  of  the  rule.  See,  also, 
People  V.  Deolin,  33  N.  Y.  269;  People  v.  Highway  Cknn'rs,  54  N.  Y.  276; 
Eld  V.  Gorham,  20  Conn.  8;  Sherman  v.  Story,  30  Cal.  253;  Lottery  Oo.  v. 
Richoivx,  23  La.  Ann.  743;  Staie  v.  Sm}i,  10  Nev.  176;  Speer  v.  Planhroad 
a.,  22  Pa.  St.  376. 

But  in  many  of  the  states,  and  without  doubt  in  our  own,  the  jour- 
nals are  to  be  regarded.  They  are  required  by  the  constitution  to  be  kept. 
The  language  is: 

''Each  house  shall  keep  a  correct  journal  of  its  proceedings,  which  shall  be 
published;  *  *  *  and  on  the  passage  of  any  bill  the  vote  shall  be  taken 
by  yeas  and  nays,  and  entered  upon  the  journal;  and  no  law  shall  be  passed  in 
ether  house  without  the  concurrence  of  a  majority  of  all  the  members  elected 
thereto.''    Section  9,  art.  2. 

Now,  in  the  time  of  Hobart,  the  journals  were  not  regarded  as  records. 
They  were  "remembrances  for  forms  of  proceedings  to  the  record;"  that 
is  to  say,  the  enrolled  bill. 

In  this  state  what  appears  on  the  journals  affecting  the  passage  of  a 
law  has  been  noticed  by  this  court;  but  in  no  instance  has  attention  been 
given  to  anything  not  appearing  upon  the  journals,  though  it  be  the 
omission  of  a  requirement  of  the  constitution. 

In  Fordyce  v.  Oodman,  20  Ohio  St.  1,  the  question  was  whether  a  cer- 
tain statute  allowing  what  is  known  as  the  '^Morgan-raid  Claims"  had 
received  the  vote  required  by  section  29,  art.  2,  of  the  constitution; 
namely,  two-thirds  of  the  members  dected  to  each  branch  of  the  general 
assembly.  The  law  was  held  invalid,  not  by  going  outside  of,  but  be- 
cause it  appeared  from,  the  journal  that  the  bill  had  nCyt  received  the 
requisite  vote.  The  attestation  of  the  presiding  officers  is  not,  under 
our  constitution,  sufficient  in  any  case  to  convert  into  a  law  a  bill  that 
has  not  received  the  requisite  vote;  for  by  section  9,  art.  2,  on  the  pas- 
sage of  any  bill  the  vote  must  be  taken  by  yeas  and  nays,  and  entered  on 
the  journal;  and,  if  this  be  omitted,  the  bill  cannot  become  a  law« 
wheUier  it  receive  the  requisite  vote  or  not.    There  is  no  such  provision 
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as  to  the  seating  or  unseating  of  inembera.  In  MSUr  v.  St/oUCj  3  Ohio 
St.  475,  one  of  the  questions  was  whether  the  bill  had  been  read  on 
three  different  days  in  each  house,  as  required  by  section  16,  art.  2. 
The  court,  Thijrman,  J.,  delivering  the  opiniori,  was  inclined  to  treat 
the  provision  as  directory;  but  said: 

**  Whether  the  constitution*  in  the  particular  under  consideration,  is  merely 
directory  or  not»  it  cannot  be  gainsaid,  it  seems  to  us,  that  where  the  journals 
show  that  a  bill  was  passed,  and  there  is  nothing  in  them  to  show  that  it  was 
not  read  as  the  constitution  requires,  the  presumption  is  that  it  was  so  read; 
and  this  presumption  is  not  liable  to  be  rebutted  by  proof." 

And  in  State  v.  -MoffUt,  5  Ohio,  863,  it  was  determined  by  this  court, 
as  early  as  1832,  tiiat  the  journal  cannot  be  contradicted  by  parol  proof. 
And  so,  in  Koehler  v.  Hill,  60  Iowa,  545,  S.  C.  14  N.  W.  Rep.  738,  and 
15  N.  W.  Rep.  609,  the  supreme  court  of  Iowa  held  that  parol  evidence 
is  not  competent  to  supply  a  correction  in  tlie  record  of  the  journal;  that 
is  to  say,  that  an  amendment  to  the  constitution  of  the  state  submitted 
by  one  general  assembly  was  the  same  in  form  and  words  as  that  agreed 
to  at  the  subsequent  assembly. 

There  are  numerous  cases  in  the  decisions  of  the  different  states  to 
the  effect  that  the  journals  of  a  legislature  may  be  noticed  by  courts  on 
the  question  whether  a  bill  became  a  statute  or  not.  Judicial  Opinion,  52 
N.  H.  622;  Id.,  35  N.  H.  579;  People  v.  Mahaney,  13  Mich.  481;  Moody 
V.  StaUj  48  Ala.  115;  Gro6  v.  Oushman,  45  HI.  119;  Board  of  Sup'rs  v. 
Heenan,  2  Minn.  330,  (Gil.  281;)  In  re  Roberts,  5  Colo,  525,— the  latter 
presenting  an  extensive  collection  of  the  cases.  But,  as  before  stated, 
none  are  to  be  found  in  which  the  courts  have,  for  any  purpose  affecting 
the  validity  of  a  statute,  gone  beyond  such  permanent  memorials  of  its 
enactment. 

The  case  of  State  v.  PrandSf  26  Kan.  724,  is  cited  and  relied  on  by  coun- 
sel for  relators.  But  it  does  not  sustain  them .  There  the  house  of  repre- 
sentatives of  Kansas  had,  by  law,  but  125  members;  it  had  in  fact  129. 
Four  of  these  had  by  law  no  seats  in  the  house,  and  could  in  no  event 
be  entitied  to  participate  in  its  proceedings.  They  were  simply  super- 
numeraries. The  journal  showed  that  the  concurrence  of  three,  at  least, 
of  these  supernumerary  members  was  requisite  to  the  passage  of  the  law 
in  question,  and  that  all  of  them  voted  for  it.  The  court  took  notice  of 
these  facts  appearing  upon  the  journal,  and  of  the  further  fact  that,  as 
a  matter  of  law,  the  house  then  consisted  of  125  members  only,  and 
held  that  the  bill  did  not  become  a  statute.^  In  no  case,  however,  is  the 
rule  that  limits  judicial  inquiry  on  questions  of  this  kind  to  the  journals 
of  the  legislature,  and  excludes  all  parol  testimony,  more  strongly  stated. 
The  language  used  is  as  follows: 

'*In  our  opinion,  the  enrolled  statute  is  very  strong  presumptive  evidence 
of  the  passage  of  the  act  and  of  its  validity,  and  that  it  is  conclusive  evi- 
dence, unless  the  journals  of  the  legislature  show,  clearly,  conclusively,  and 
beyond  all  doubt,  that  the  act  was  not  regularly  and  legally  passed.  If  there 
is  any  room  to  doubt  as  to  what  the  journals  of  the  legislature  show,  if  they 
are  merely  silent  or  ambiguous,  or  if  it  is  possible  to  explain  them  upon  the 
hypothesis  that  the  enrolled  statute  is  correct  and  valid,  then  it  is  the  duty 
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of  courts  to  hold  that  the  enrolled  statute  is  valid;  but  in  this  state,  where 
each  house  is  required  by  the  constitution  to  keep  and  publish  journals  of 
its  proceedings,  we  cannot  wholly  ignore  such  journals  as  evidence." 

That  the  invalidating  facts  must  clearly  and  beyond  reasonable  doubt 
appear  from  the  journal,  is  sustained  by  Osbx(m  v.  Staiey,  6  W,  Va.  85. 

In  Eoans  v.  Brovme,  30  Ind.  614,  the  proof,  as  offered  from  the  journal 
in  connection  with  parol  testimony,  was  to  the  effect  that  the  act  in  ques- 
tion had  passed  the  house  after  it  had  been  reduced  to  less  than  a  con- 
stitutional quorum  by  the  resignation  of  42  of  its  members.  The  court 
refused  to  take  notice  of  the  averments;  following  the  rule  in  those  cases 
that  adopt  the  attested  enrollment  of  the  law  as  the  indisputable  evidence 
of  its  authenticity.  The  case  is  an  instructive  one  on  the  policy  of  the 
rule  that  rejects  an  issue  of  fact  on  the  question  whether  a  statute  waa 
adopted  and  became  a  law  or  not. 

In  Wise  v.  Bigger^  79  Va.  579,  it  was  claimed  that  an  act  apportion- 
ing the  congressional  representation  in  that  state,  having  been  vetoed  by 
the  governor,  had  not  repassed  the  senate  by  the  requisite  affirmative 
vote;  that  there  were  at  least  29  members  present  when  the  question  was 
put,  "Shall  the  bill  pass  notwithstanding  the  objections  of  the  governor?" 
and  that  19  voted  aye,  and  9  nay, — the  constitution  requiring  that  it 
should  be  affirmed  by  two-thirds  of  the  members  present;  but  the  court 
held  that  the  journal  did  not  show  that  there  were  more  than  28  present, 
and  that  it  imparted  absolute  verity.  And  to  inquire  into  the  veracity 
of  the  journal  of  the  senate,  in  which  it  had  recorded  its  proceedings,  the 
court  said,  "would  be  to  violate  both  the  letter  and  spirit  of  the  consti- 
tution, to  invade  a  co-ordinate  and  independent  department  of  tlie  gov- 
ernment, and  to  interfere  with  the  separate  and  legitimate  power  and 
functions  of  the  legislature." 

As  to  the  averment  that  the  passage  of  the  act  was  part  of  a  conspir- 
acy entered  into  between  the  president  of  the  senate  and  17  of  the  mem- 
bers, carried  into  efifect  in  the  absence  from  the  state  of  a  majority  of  the 
members  of  the  senate,  it  is  sufficient  to  say  that  such  suggestions  have 
frequently  been  made  for  the  purpose  of  inducing  judicial  inquiry  into 
the  conduct  of  legislative  bodies,  but  the  inquiry  has  as  frequently  been 
declined  by  the  courts,  las  not  only  indecorous,  but  as  subversive  of  the 
independence  of  the  legislature  as  a  co-ordinate  branch  of  the  govern- 
ment. There  is  no  authority  for  it  in  the  constitution  and  laws  of  this 
state,  and  it  is  opposed  to  the  practice  and  polity  of  our  system  of  gov- 
ernment. Slack  V.  Jacob,  8.W.  Va.  613;  McCuUoch  v.  StaU,  11  Ind. 
431;  Wright  v.  Defrees,  8  Ind.  298;  Evans  v.  Browiie,  80  Ind.  514;  Railr 
road  Co.  v.  Cboper,  33  Pa.  St.  278;  Harpending  v.  Haight,  39  Cal.  202. 

In  MiUer  v.  State,  3  Ohio  St.  484,  it  is  said  by  Thurman,  J.:  "A  dis- 
position to  disregard  it  [the  constitution]  is  no  more  to  be  imputed  to 
the  legislature  than  to  the  judicial  department,  and  ought  not  to  be  im- 
puted to  either." 

"And,"  it  is  said  by  Cooley,  "although  it  has  been  sometimes  urged 
at  the  bar  that  the  courts  ought  to  inquire  into  the  motives  of  the  l^is- 
lature  where  fraud  and  corruption  were  alleged,  and  annul  their  action 
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if  the  allegations  lyere  established,  the  argument  has  in  no  case  been  ac- 
ceded to  by  the  judiciary,  and  they  have  never  allowed  the  inquiry  to  be 
entered  upon."   Const.  Lim.  187. 

The  possible  consequences  of  limiting  judicial  inquiry  to  what  is  shown 
by  the  journal  is  much  exaggerated.  It  is  not  perceived  how  any  lim- 
ited number  of  members,  without  the  acquiescence,  or  such  indifference 
as  would  amount  to  acquiescence,  of  the  majority,  could  make  up  a 
journal  that  would  revolutionize  the  legislature,  and  deprive  the  people 
of  their  duly-elected  representatives.  The  supposed  case  of  less  than  a 
majority  of  this  court  causing  a  judgment  to  be  entered  of  record  is  not 
apropos;  for,  if  it  were  done,  the  only  remedy  would  be  in  this  court, 
for  the  reason  there  is  no  other  tribunal  or  department  of  the  government 
that  could  afford  one;  and,  by  parity  of  reasoning,  the  only  correction 
that  can  be  made  in  a  legislative  journal  is  by  the  body  that  caused  it  to 
be  made.  The  suggestion  that  fraud  or  bad  motives  in  those  who  caused 
it  to  be  made,  might  defeat  the  remedy,  would  apply  to  the  one  case  aa 
well  as  to  the  other.  But  confidence  must  be  reposed  somewhere,  and  why 
not  in  a  legislative  body  as  to  the  keeping  of  its  journals,  as  well  as  in 
this  court,  as  to  the  keeping  of  its  records?  Besides,  the  people  is  the 
final  tribunal  before  whom,  as  a  rule,  such  delinquencies  must  be  set- 
tled, (Cooley,  Const.  Lim.  168;)  and,  in  the  case  of  legislators,  the  re- 
turn to  the  people  being  at  comparatively  short  intervals  of  time,  it  is 
difficult  to  see  how  such  abuses,  if  they  exist,  can  be  of  very  long  stand- 
ing. And  in  such  cases  it  is  "better  to  bear  the  ills  we  may  have  than 
flee  to  others  we  know  not  of." 

2.  The  claim  is  that  the  act  of  May  17,  1886,  creating  the  board  of 
public  affairs,  did  not  pass  the  senate  and  become  a  law,  because  at  that 
time  there  was  not  a  constitutional  quorum  in  it;  and  this  is  based  on 
the  claim  that  there  was  none  present  on  May  8,  1886,  when  the  four 
members  from  Hamilton  county  were  seated  in  the  place  of  the  four  that 
were  ousted.  Now,  if  this  were  conceded,  it  does  not  follow  that  the  act 
itself  is  invalid.  No  doctrine  is  better  settled  in  the  jurisprudence  of  the 
English  speaking  people  than  that  the  validity  of  an  act  done  by  one  in  a 
public  office  or  station  is  not,  as  a  rule,  to  be  tried  by  the  title  of  the  per- 
son to  that  office. 

One  of  the  best-considered  cases  on  the  subject  is  that  of  State  v.  Oar- 
roUj  38  Conn.  449.  It  contains  an  exhaustive  examination  of  the  numer- 
ous cases  in  which  the  doctrine  has  been  discussed  and  applied,  and 
points  out  an  error  in  the  report  of  the  case  of  Rez  v.  Lisle,  as  made  by 
Strange,  1090,  that,  as  is  shown,  has  been  the  source  of  error  in  some 
of  the  subsequent  cases.  The  result  of  the  investigation  made  by  the 
learned  judge  is  that  competent  authority  in  the  appointing  or  electing 
body  is  not  requisite  to  make  a  de  facto  officer. 

The  doctrine  has  been  applied  in  a  number  of  cases  by  this  court. 
Thus  in  State  v.  AUing,  12  Ohio,  16,  the  appointment  of  a  clerk  of  the 
court  of  common  pleas  made  by  associate  judges  who  were  simply  such 
defado  at  the  time  of  the  appointment,  having  been  previously  legislated 
out  of  office  by  an  act  of  the  legislature,  was  held  to  be  a  valid  one. 
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This  decision  was  made  after  the  judges  had  been  ousted  from  office  on 
a  proceeding  in  quo  ioarranto.     Sedey  v.  StatSy  11  Ohio,  604. 

In  Stotev.  Jacobs,  17  Ohio,  143,  the  appointment  of  a  county  treasurer 
by  a  board  of  county  commissioners,  two  of  whom  were  de  facto  com- 
missioners only,  their  legal  titles  having  been  destroyed  by  the  division 
of  Auglaize  county,  was  held  valid.  The  fact  that  they  were  recognized 
by  the  county  auditor,  who  recorded  their  proceedings,  and,  with  the 
other  commissioner,  had  the  control  of  the  books  and  papers,  made,  in 
the  opinion  of  the  court,  a  strong  case  of  an  officer  de  facto. 

In  Ex  parte  Strang,  21  Ohio  St.  610,  the  ground  on  which  the  sentence 
of  an  acting  police  judge  was  claimed  to  be  invalid  was  that  the  law  un- 
der which  he  was  appointed,  was  unconstitutional.  This  question  the 
court  deemed  unnecessary  to  decide,  for  the  reason,  as  stated,  that,  if 
he  was  a  judge  de  facto,  his  judgments  would  be  as  unquestionable  by  a 
proceeding  in  habeas  corpus  as  if  he  were  a  judge  de  jure.  It  was  then  as- 
sumed that  the  l^slature  could  not  constitutionally  authorize  the  mayor 
to  appoint  a  police  judge;  but,  as  he  was  assuming  to  discharge  the  du- 
ties of  the  office  under  the  appointment  when  he  pronounced  the  sen- 
tence on  Strang  for  a  violation  of  an  ordinance  of  the  city,  the  court,  after 
a  full  examination  of  the  question  in  the  light  of  the  authorities,  held 
that  the  acting  police  judge  was  a  judge  de  facto,  and  sustained  the  sen- 
tence.    White,  J.,  delivering  the  opinion,  said: 

''The  true  doctrine  seems  to  be  that  it  is  sufficient  if  the  officer  held  the 
office  under  some  power  having  color  of  autliority  to  appoint;  and  that  a 
8tatut.e,  though  it  should  be  found  repugnant  to  the  constitution,  will  give 
such  color." 

.  It  may  then  be  asked  whether  members  of  a  legislature,  seated  by  a 
vote  of  a  number  less  than  a  constitutional  quorum,  have  less  color  of 
title  to  their  seats  than  a  judge  who  holds  his  place  by  the  appointment 
of  one  acting  under  an  unconstitutional  statute.  In  either- case  it  may 
be  said  there  was  no  constitutional  warrant  for  the  act  on  which  the  title 
rests;  and,  if  the  judgments  of  the  one  are  valid,  laws  enacted  by  the 
body  in  which  the  others  sit,  and  whose  presence  alone  make  a  quorum 
therein,  should  also  be  held  valid.  like  reasons  of  public  policy  and 
convenience  apply  in  either  case. 

In  ScoviU  V.  Cleveland,  1  Ohio  St.  126,  the  validity  of  a  certain  assess- 
ment was  questioned,  inter  alia,  on  the  ground  that  the  ordinance  under 
which  it  had  been  made  on  the  property  of  the  plaintiff  was  not  passed 
by  a  number  of  legal  councilmen  equal  to  the  majority  of  a  legal  coun- 
cil. To  this  Ranney,  J. ,  says:  "If  it  were  so,  we  are  still  equally  dear 
that,  while  they  continued  to  act  de  facto  in  virtue  of  their  election,  their 
proceedings  would  be  valid  and  binding." 

If  the  validity  of  every  law  passed  by  a  l^islatui^e  were  made  to  depend 
upon  the  existence  of  a  quorum  at  the  time  of  its  passage  in  each  house, 
whether  the  fact  appears  from  the  journal  of  the  proceedings  therein  or 
not,  the  inconvenience  that  would  result  would  be  intolerable.  30  Ind. 
520.  To  the  private  embarrassments  that  would  ensue  in  the  matter  of 
contracts  and  dispositions  of  property  made  upon  the  faith  of  what,  by 
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the  public  reoords,  appeared  to  be  a  law,  must  be  added  the  effect  that 
would  necessarily  bo  produced  upon  the  public  credit.  If  such  were  the 
law,  no  loan  could  be  obtained  &Jiort  of  the  most  ruinous  rates  of  inter- 
est. We  observe  that  a  number  of  public  loans  have  been  authorized  by 
statutes  passed  since  the  eighth  of  May,  1886.  Now,  if  any  of  these 
loans  have  been  made,  can  it  be  that  the  security  of  the  public  creditor 
must  depend  upon  whether,  as  a  fact,  there  was  a  quorum  present  in  the 
senate  on  that  day?  It  is  difficult  to  perceive  how  it  could  be  claimed 
that,  if  one  statute  is  invalid  because  there  was  no  quorum  at  that  time, 
the  same  reason  would  not  affect  the  validity  of  other  statutes  passed 
since  the  same  time. 

What  appears  of  record  is  certain  and  accessible  to  all;  and  all  may 
with  reason  be  held  to  have  notice  of  such  matters.  That  which  rests 
in  parol  is  perishable,  uncertain,  and,  in  the  nature  of  things,  limited 
to  the  actual  knowledge  of  a  limited  number.  The  necessity  for  cer- 
tainty and  publicity  in  the  laws  needs  no  higher  reason  for  the  exclusion 
of  parol  testimony,  offered  to  affect  their  authentication,  than  the  perish- 
able and  uncertain  nature  of  such  testimony. 

The  case  oiBraUdy  v.  TheriUty  17  Kan.  468,  has  been  cited  and  relied 
on  by  counsel  for  the  relators.  It  is  not  in  point.  It  was  an  action  by 
Theritt  to  restrain  Braidy,  the  alleged  intruder,  from  interfering  with 
him  while  discharging  his  duties  as  a  member  of  the  city  council.  It 
does  not  present,  nor  decide,  that  an  ordinance  passed  by  the  vote  of 
Braidy  would  have  been  invalid.  The  court  was  careful  to  confine  its 
decision  to  the  question  of  title  arising  between  the  two  parties. .  Nor  is 
it  in  point  on  the  question  as  to  whether  the  four  members  of  the  sen- 
ate, seated  by  less  than  a  quorum,  if  such  was  the  fact,  are  not  de  JcuAo 
members.  Braidy  intruded  into  the  council  by  his  own  act;  Theritt 
having  been  returned  elected.  Here  the  contestants  were  seated  by  the 
members  present,  acting  as  a  senate,  and  it  is  this  act  of  those  present, 
exercising  the  functions  of  a  senate,  that  gives,  at  least,  a  color,  if  not  a 
legal  title,  to  those  seated. 

We  are,  then,  of  opinion  that  the  motion  to  strike  out  the  fifth  para- 
graph of  the  reply  should  be  sustained;  and  as  the  act  appears,  from 
the  journals  of  the  legislature,  to  have  been  duly  passed,  has  been  duly 
attested  and  filed  in  the  office  of  the  secretary  of  state,  and  has  been  pub- 
lished as  a  law,  the  writ  must  be  refused,  unless  it  in  some  way  clearly 
contravenes  the  provisions  of  the  constitution. 

8.  This  question  is  raised  by  the  demurrer  to  the  reply.  It  is  claimed 
that  the  law  is  unconstitutional  because  it  authorizes  the  governor  to  ap- 
point the  members  of  the  board  created  by  the  act.  It  has  been  argued 
with  great  zeal  and  ability  by  counsel  for  the  relators;  but,  with  due 
deference,  we  think  it  can  hardly  be  regarded  as  an  open  question  in  this 
state  since  the  decision  in  StaJU  v.  Oovington^  29  Ohio  St.  102,  sustaining 
the  act  under  which  the  respondents  in  that  case  had  been  appointed  by 
the  governor.  That  case  was  followed  in  State  v.  Baughman,  88  Ohio 
St.  455,  sustaining  the  law  authorizing  the  court  of  common  pleas  to  ap- 
point polioe  commissioners  for  the  city  of  Xenia.     The  question  was 
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fully  examined  by  McIlvaine,  J.,  in  the  Qov^ington  Case,  and  we  are  en- 
tirely satisfied  with  the  reasoning  upon  which  the  judgment  was  placed. 
Ample  power  is  conferred  on  the  general  assembly  for  the  government 
and  organization  of  cities  by  general  laws.  The  legislative  power  of  the 
state  is  vested  in  it  by  section  1,  art.  2,  pf  the  constitution;  it  is  required 
by  section  6,  art.  13,  to  exercise  this  power  by  the  enactment  of  general 
laws  for  the  organization  of  cities  and  villages;  and  it  is  in  the  exercise 
of  this  power  by  the  general  assembly  that  the  entire  system  of  munic- 
ipal government  for  cities  and  villages  has  been  created  in  this  state. 
The  entire  details  of  the  system  that  may  be  devised,  and  the  public 
agencies  that  may  be  employed  for  administering  it,  and  whether  they 
shall  be  elected  or  appointed,  is  left  by  the  constitution  to  the  wisdom  of 
the  legislature. 

The  constitution  expressly  provides  that  certain  officers  shall  be  elected, 
and  among  these  includes  "such  county  and  township  officers  as  may  be 
necessary,"  (section  1,  art.  2;)  and  then,  in  section  27,  art.  2,  it  is  pro- 
vided that  the  election  and  appointment  of  all  other  officers  not  otherwise 
provided  for  in  this  constitution  "shall  be  made  in  such  manner  as  may 
be  provided  by  law."  This  is  not  only  significant  in  itself,  but  seems  to 
preclude  the  claim  that  there  is  any  general  spirit  pervading  the  consti- 
tution opposed  to  vesting  the  appointment  of  municipal  officers  in  the 
government  or  elsewhere.  Whatever  efiect  may  be  claimed  for  section 
20  of  the  bill  of  rights,  it  can  in  no  way  afiect  the  election  or  appoint- 
ment of  officers  whose  election  is  not  provided  for  in  the  constitution. 
The  power  conferred  on  the  general  assembly  to  provide  for  the  election 
and  appointment  of  officers  is  subject  only  to  the  limitations  imposed  by 
the  instrument  conferring  the  power.  "The  true  rule  for  ascertaining  the 
powers  of  the  l^slature  is,"  as  stated  by  McIlvaine,  J.,  in  State  v.  Cov- 
ington, 9upra,  "to  assume  its  power,  under  the  general  grant,  ample  for 
any  enactment  within  the  scope  of  legislation,  unless  restrained  by  the 
terms  or  the  reason  of  some  express  inhibition."  To  this  may  be  added 
what  is  said  in  State  v.  Oonstantine,  42  Ohio  St.  442,  that  "the  manner 
of  filling  an  office  by  appointment  is  unrestricted,  save  only  that  it  can- 
not be  by  'an  election,'  which  is  pointed  out  by  the  constitution  as  a 
different  mode  of  filling  an  office," 

Much  reliance  is  placed  upon  certain  cases  decided  by  the  supreme 
court  of  Michigan.  The  case  of  Board  qf  Park  Ooni^rs  v.  Detroit,  28  Mich. 
238,  has  little  or  no  application  to  this  case.  It  involved  the  question 
only  whether  the  legislature  could  compel  a  city  to  incur  an  expenditure, 
as  for  a  park,  against  the  consent  of  its  council.  Nothing  of  the  kind  is 
contemplated  by  this  act.  The  board  of  public  affairs  may  supervise 
and  control  the  making  of  public  improvements  by  the  city,  but  it  can- 
not initiate  or  compel  expenditures  for  such  purposes  without  the  ap- 
proval of  the  city  council.  It  may  act,  and  was  probably  designed,  as 
a  salutary  check  upon  public  extravagance,  and  may  afford  a  wholesome 
administration  of  the  affairs  of  the  city. 

The  case  of  People  v.  Hurlbut,  24  Mich.  44,  is  in  point.  It  involved 
the  validity  of  an  act  establishing  a  board  of  public  works  for  the  city  ot 
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Detroit.  ^  The  appoikiitment  was  made  by  the  legislature  in  the  act  creat- 
ing the  board.  It  seems  there  is  no  e^cpress  inhibition  in  the  constitu- 
tion of  that  state  against  the  appointing  power  being  exercised  by  its  leg- 
islature, as  in  our  own.  Section  27,  art.  2.  The  law  was  held  invalid, 
not  because  it  violated  any  express  provision  of  the  constitution, — for  it 
was  admitted  that  it  did  not, — but  because  it  was  thought  to  contravene 
certain  principles  of  local  self-government  that  the  court,  by  way  of  in- 
ference, regarded  as  part  of  their  system  of  government.  And  still  an- 
other distinction  was  taken,  resting  upon  mere  inference,  and  much  re- 
lied on  in  the  subsequent  case,  between  the  public  and  proprietary  char- 
acters of  a  municipal  corporation.  Supreme  control  by.tlie  legislature 
over  its  public  character  is  conceded,  while  it  is  thought  that,  in  its  lat- 
ter character,  it  has  or  should  have  the  same  independence  in  the  man- 
agement of  its  proprietary  interests  that  is  conceded  to  a  private  corpora- 
tion. These  distinctions  are  found  to  be  illusory,  and  without  anywell- 
founded  distinction  in  principle.  1  Dill.  Mun.  Corp.  §  67.  They  have 
not  been  adopted  to  any  extent  by  other  courts.  People  v.  Draper ^  15  N. 
Y.  533,  per  Denio,  J.;  Darlington  v.  Mayor, etc.,  SI  N.  Y.  19B;  Hudson 
Co.,  etc., Go.  V.  Seynumr,  35  N.  J.  Law,  47;  State  v.  VaUe,  41  Mo.  29;  Daley 
v.  St.  Paul,  7  Minn.  890,  (Gil.  811.)  Well-settled  rules  of  construction 
forbid  courts  from  assuming  the  liberty  of  declaring  an  act  void  because, 
in  their  opinion,  it  is  opposed  to  a  spirit  supposed  to  pervade  the  consti- 
tution, but  not  expressed  in  words.     In  the  language  of  Judge  CJooley: 

"The  courts  can  enforce  only  those  limitations  which  the  constitution  im- 
poses, and  not  tliose  implied  restrictions  which,  resting  in  theory  only,  the 
people  have  been  satisfied  to  leave  to  th^  judgment,  pattiotisoy,  and  sense  of 
Justice  of  their  representatives."    Const.  Lim.  128,  and  also  171. 

Over  the  wisdom  or  policy  of  this  legislation  this  court  has.no  control. 
In  the  language  of  Judge  Black,  in  Sharpless  v.  Philadelphia,  21  Pa.  St. 
162:  "There  is  no  shadow  of  reason  for  supposing  that  the  mere  abuse 
of  power  was  meant  to  be  corrected  by  the  judiciary."  The  renaedy  in 
such  cases  is  with  the  people. 

Being  persuaded  that  this  act  in  no  way  violates  any  provision  of  the 
constitution,  the  writ  is  refused. 

Owen,  G.  J.,  dissenting  from  the  judgment,  and  especially  from  the 
action  of  the  majority  of  the  court  in  sustaining  the  motion  to  strike  out 
the  fifth  paragraph  of  the  reply,  filed  the  following  dissenting  opinion: 
The  plaintiffs  allege  in  the  fifth  paragraph  of  their  reply: 
The  act  under  which  the  members  of  the  board  of  public  affaire  claim  their 
offices  is  null  and  void;  that  the  pretended  passage,  signing,  and  filing  the 
same  with  the  secretary  of  state  is  part  of  a  conspiracy  entered  into  between 
the  president  of  the  senate  and  17  members  thereof;  that  such  conspiracy  was 
carried  out  by  the  parties  to  it  in  the  following  manner,  (the  names  of  the 
*S7  senatoni  who  were  duly  elected  to  the  senate  are  here  given.)  It  is  alleged 
that  on  the  eighth  of  May,  1886,  while  19  members  of  the  senate  (naming 
them)  were  absent  from  the  senate  chamber,  and  while  only  17  senators* 
being  less  than  a  quorum  of  the  duly-elected  senators,  were  present,  the  pres- 
ident of  the  senate,  with  tlie  advice  and  consent  of  these  17  seuatora,  and  ki 
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the  abeence  of  the  majority  of  the  senators,  knowingly,  unlawfully,  fraudu- 
lently, and  in  yiolation  of  the  oondtltution  of  the  state  and  the  rules  of  the 
senate,  caused  the  clerk  of  the  senate  to  enter  upon  what  purports  to  be  the 
journal  of  the  senate,  but  which  was  not  such  In  fact,  the  pretended  adop- 
tion of  a  resolution  declaring  that  four  of  the  senators,  Srashears,  Hopple, 
Kuehnert,  and  Wilson,  were  not  duly  elected  as  members  of  the  senate,  and 
not  entitled  toeeats  therein,  and  that  Hardacre,  Richardson,  Kirschner,  and 
McGill  had  been  duly  elected  members  of  such  senate,  and  were  entitled  to 
seats  therein ;  that  only  17  senators  were  present  and  voted  for  such  resolu- 
tion, and  the  vote  was  not  taken  by  yeas  and  nays,  as  required  by  the  rules 
of  the  senate,  and  a  majority  of  the  senators  did  not  vote,  who  were  tempo- 
rarily absent  from  the  state,  with  the  intention  of  returning,  and  with  no  in- 
tention of  vac&ting  their  seats  or  surrendering  their  rights  as  senators;  that 
the  president  of  the  senate  and  said  17  senators  (naming  them)  fraudulently 
and  corruptly  conspired  and  caused  what  purported  to  be  the  journal  of  the 
senate  to  be  so  falsely  and  fraudulently  made  and  kept  as  to  show  that  such 
pretended  resolution  had  been  adopted;  that  after  this  said  Hardacre,  Kirsch- 
ner, McGill,  and  Bichardson,  without  being  sworn,  claimed  to  have  been  ad^ 
mitted  to  seats  as  members  of  the  senate ;  that  in  furtherance  of  such  con- 
spiracy, and  during  the  continued  absence  from  the  senate  of  the  19  senators 
before  named,  the  pretended  act  of  date  May  17,  1886,  under  which  the  pre- 
tended board  of  public  affairs  claims  to  have  been  created,  was  declared 
passed  and  signed  by  the  president  of  the  senate,  and  only  17  senators  were 
present  or  voted  at  the  time  of  the  alleged  passage  of  such  act  and  the  sign- 
ing of  the  same  by  the  president  of  the  senate,  yet  said  president  of  the  sen- 
ate and  17  senators  corruptly  and  fraudulently  caused  the  pretended  journal 
to  be  so  falsely  and  fraudulently  made,  kept,  and  signed  as  to  show  that  the 
pretended  act  had  been  passed  by  the  senate,  and  signed  by  the  president  in 
its  presence;  that  the  president  of  the  senate,  speaker  of  the  house  of  repre- 
sentatives, and  secretary  of  st&te^  at  the  time  of  the  signing  and  filing  of  such 
pretended  act,  well  knew  that  the  same  had  not  been  passed,  and  was  fraud- 
ulent and  void;  that  at  no  time  from  May  5, 1886,  until  the  alleged  adjourn- 
ment of  the  senate,  was  there  ever,  a  quorum  of  members  present  for  the  trans- 
action of  business;  and  that  neither  a  quorum  nor  a  majority  of  the  mem- 
bers elected  to  said  body  evetr  assented  or  agreed  to  such  resolution  or  con- 
curred in  the  passage  of  the  pretended  act  above  mentioned. 

There  can  be  no  serious  discussion  of  the  legal  effect  of  a  motion  to 
strike  out.  It  is  an  admission,  for  the  purposes  of  considering  the  ques- 
tions involved,  of  the  truth  of  the  facts  allied.  The  averments  of  this 
paragraph  are  equivalent  to  an  offer  to  prove  the  facts  so  alleged.  The 
legal  effect  of  a  motion  to  strike  out  )matter  from  a  pleading  for  irrele- 
vancy was  considered  in  SteOe  v.  Harper^  6  Ohio  St.  611.  Bowbn,  J., 
speaking  for  the  court,  said: 

"The  118th  section  of  the  CSode  authorizes  irrelevant  matter,  inserted  in 
any  pleadiug,  to  be  stricken  out,  on  motion  of  the  party  prejudiced  thereby. 
-*,  *  *  The  motion,  in  such  case,  took  the  place  and  served  the  office  qf  a 
demurrer*" 

What  is  the  office  of  a  demurrer?    **  A  general  demurrer  admits  the 
tr'uth  of  facts  as  stated  in  the  pleading.''    McIlvaine,  C.  J.,  in  MUchdl 
'  V.  Treamrer  Pran^n  Co.,  25  Ohio  St. ,153.  ..^  ,  ^ 

While  it  ia.truo  th^t  facts  not  well  pl^ded,  and  .mere  'oondusions  qf 
law,  are  not  admitted  by  a  demurrer,  there  is  no  pretense  that  the.aver- 
'  znents  in  this  paragraph  of  the  reply  are  mere  condusiona^f  lawyor  thiit 
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the  facts  are  not  well  stated.  The  daim  is  that  the  facts  stated,  if  es- 
tablished, would  be  immaterial,  irrelevant,  and  constitute  no  valid 
ground  of  objection  to  the  act  in  question.  To  contend  that  these  aver- 
ments are  not  admitted  by  the  motion  because  they  are  irrelevant  and 
immaterial  is  to  assume  the  very  point  in  controversy.  It  follows  that, 
for  the  purposes  of  the  questions  raised  by  this  motion,  it  is  admitted 
that  the  president  of  the  senate  and  17  members  entered  into  a  con- 
spiracy to  subvert  and  evade  a  plain  provision  of  the  constitution  of 
the  state,  ordaining  that  ''a  majority  of  all  the  members  elected  to  each 
house  shall  be  a  quorum  to  do  business;  but  a  less  number  may  adjourn 
from  day  to  day,  and  compel  the  attendance  of  absent  members,"  etc. 
Article  2,  §  6.  That  this  conspiracy  comprehended  a  scheme  to  cause 
what  purported  to  be,  but  was  not,  the  journal  of  the  senate,  falsely  to 
show  such  business  to  have  been  done  as  could  not  constitutionally  be 
transacted  under  that  provision  of  the  constitution,  which  was  sought 
to  be  subverted.  That  is^  by  these  averments  it  is  offered  to  prove,  and 
by  this  motion  it  is  admitted,  that  a  number  of  members  less  than  a 
quorum,  and  who  were  wholly  unauthorized  to  do  more  than  adjourn 
from  day  to  day  and  compel  the  attendance  of  absent  members,  fraudu- 
lently conspired  to  proceed  with  such  unauthorized  business,  to  vote  out 
four  members,  and  vote  in  four  other  persons  to  take  their  places,  and 
to  cause  a  false  and  spurious  journal  to  be  so  fabricated  as  to  conceal  the 
absence  of  a  quorum,  and  thus  to  accomplish  by  a  deliberate  conspiracy 
against  the  constitution  what  its  plain  provisions  expressly  prohibited. 
And  this  court  is  appealed  to,  to  ratify  and  sanctify  this  assault  upon 
the  constitution,  and  upon  representative  government,  by  declaring  that 
the  averments  by  which  it  is  brought  to  our  notice  are  irrelevant,  imma- 
terial, and  scurrilous.  How  the  proof  was  to  be  made  does  not  appear. 
How  far  this  pretended  journal  would  establish  it  is  not  disclosed.  It 
is  idle  to  say  tiiat  this  court  will  take  judicial  notice  of  a  senate  journal; 
for  no  document  purporting  to  be  such  journal  has  been  before  the  court 
in  any  form,  nor  have  we  been  made  acquainted  with  its  contents  be- 
yond what  is  disclosed  in  this  reply,  and  intuitive  knowledge  of  its  con* 
tents  will  pot  be  ascribed  to  the  court  or  any  member  of  it.  It  follows 
that  the  question  of  'Agoing  behind"  the  senate  journal,  which  has  so' 
prominently  engaged  the  discussion  of  this  case,  is  not  before  us.  By 
the  averments  of  this  reply  there  was  no  senate, — simply  a  number  of 
its  members  wholly  without  power  to  act.  There  was  no  senate  journal, 
but  a  false  and  fraudulent  pretense  of  one;  and,  for  aught  that  appears 
in  this  case,  this  pretended  journal  might,  if  offered  in  evidence  or 
brought  before  us,  be  relied  upon  to  establish,  in  part,  the  fBLCts  averred. 
It  thus  appears  that  the  claim  that  these  facts  are  immaterial  because 
they  would  contradict  a  legislative  journal  is  absurd;  and  the  following 
language  of  Thurman,  J.,  in  MiUer  v.  StaUj  3  Ohio  St.  484,  which  is 
cited  by  the  defendants,  has  no  application  to  the  question  before  us. 
He  said:         ... 

'^It  seems  to  us  that  where  the  journals  show  thut  a  bill  was  passed,  and 
there  is  nothing  in  them  to  show  that  it  was  not  read  as  the  constitution  re- 
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quires,  the  presumption  is  that  it  was  so  read,  and  this  presumption  is  not 
Uable  to  be  rebutted  by  proof." 

He  was  here  discussing  the  mode  of  passing  an  act  prescribed  by  the  con^ 
stitution,  as  distinguished  from  the  authority  to  pass  it.  But  this  enai- 
nent  jurist  used  the  following  language,  which,  in  the  light  of  the  pres- 
ent case,  seems  prophetic: 

''By  the  term  *  mode'  I  do  not  mean  to  include  the  authority  in  which  the 
law  making  power  resides,  or  the  number  of'ootes  a  bill  must  receive  to  be^ 
come  a  law.  That  the  power  to  make  laws  is  vested  in  the  assembly  alone* 
and  that  no  act  has  any  force  that  was  not  passed  by  the  number  of  votes  re- 
quired by  the  constitution,  are  nearly  or  quite  self-evident  propositions. 
These  essentials  relate  to  the  authority  by  which,  rather  than  to  the  mode  in 
which,  laws  are  to  be  made." 

See  Fordyce  v.  Godman^  20  Ohio  St.  17,  where  this  view  is  approved 
by  Scott,  J . 

In  the  case  at  bar  it  stands  admitted  that  there  was  no  authority  to 
do  any  business  as  a  senate.  The  averment  is  that  but  17  senators  voted 
for  the  act.  . 

The  attempt  to  sustain  the  act  in  question  by  the  rule  relating  to  of- 
ficers de  facto  is  a  palpable  misapplication  of  a  familar  doctrine.  Among 
other  cases  relied  upon  is  that  of  Ex  parte  Strang,  21  Ohio  St.  610.  It 
was  there  held  that,  where  an  act  of  the  general  assembly  in  form  au- 
thorized the  mayor  of  a  city  to  appoint  a  police  judge,  such  appointee 
was  a  judge  de  facto,  and  that  his  acts  were  binding,  when  questioned  coir 
laterally,  although  the  act  authorizing  such  appointment  was  not  war- 
ranted by  the  constitution.  It  is  declared  in  that  case  that  "it  is  suffi- 
cient if  he  derives  his  appointment  from  one  having  colorahle  authority  to 
appoiiU;  and  an  act  o(  the  general  a&sembly,  though  not  warranted  by 
the  constitution,  will  give  such  authority."  Here  was  the  form  of  a  law 
passed  by  the  general  assembly,  fully  authorized  to  act;  and  in  strict 
pursuance  of  its  terms  the  appointment  was  made,  and  the  appointee 
proceeded  to  act.  Here  was  certainly  color  of  authority  to  appoint.  But 
in  the  case  before  us  there  was  not  the  slightest  color  of  authority  to 
constitute  the  persons  members  of  the  senate  who  are  relied  upon  to  give 
vitality  to  the  act.  Their  title  to  their  seats  has  never  risen  higher  than 
a  deliberate  plot  to  circumvent  the  plain  command  of  the  constitution. 
But  it  must  be  remembered  that  the  averment  of  the  reply  is  that  less 
than  a  quorum  (17  members)  were  present  when  this  act  was  passed. 

There  is  another  principle  which  is  fatal  to  the  view  here  contended 
for,  and  adopted  by  the  majority.  There  is  no  form  of  direct  attack 
upon  the  authority  of  these  pretended  senators  to  act,  recognized  by  law. 
The  present  is  the  only  available  form  of  attack  upon  their  proceedings. 
Quo  ivarranto  would  not  lie  to  call  in  question  their  authority  to  exercise 
the  functions  of  senators.  The  present  is  to  be  treated  as  a  direct  attack, 
for  the  reason  that  no  other  form  of  attack  can  be  made.  The  principle 
is  well  established  that  where  a  direct  attack  upon  a  proceeding  cannot, 
for  any  reason,  be  taade,  it  may  be  collaterally  questioned.  Vm  v.  Afor- 
ton,  4  Cush.  31,  and  cases  thiere  cited.       '  . .    ^   .    .    ... 
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In  the  case  of  the  police  judge  there  is  no  question  bat  quo  warranto 
proceedings  would  lie  to  oust  him  from  the  use  of  his  office;  and  for  this 
reason,  until  this  is  done,  his  acts  are  binding  as  against  collateral  attacks. 

In  Opinion  of  the  Justices^  56  N.  H.  370,  the  supreme  court  of  New 
Hampshire  was  called  upon  for  an  opinion  concerning  the  right  of  Priest 
and  Proctor  to  retain  seats  in  the  senate.  It  was  held  that  when  the 
senate,  in  pursuance  of  its  power  to  "judge  of  the  election,  returns,  and 
qualifications  of  its  own  members,"  have  adjudged  that  a  person  claim- 
ing a  seat  as  senator  was  duly  elected  and  possessed  of  the  requisite  quali- 
fications, their  judgment  is  final,  and  cannot  be. questioned  by  the  exec^ 
utive  or  judicial  departments  of  the  government.  But  the  opinion  con- 
cludes with  this  very  significant  statement: 

"The  foregoing  opinion  is  based  entirely  upon  the  facts  stated  in  the  pre- 
amble to  the  resolution,  and  upon  the  assumption  that,  when  the  senate  un- 
dertook to  act  as  final  judges  of  the  qualifications  and  elections  of  Messrs. 
Priest  and  Proctor,  tfiere  was  a  cornftitutianal  quotum  present." 

It  is  noticeable  that  no  case  is  cited  by  counsel  or  by  the  majority  sus- 
taining the  view  that  acting  members  of  a  legislative  body,  seated  with- 
out authority,  are  to  be  regarded  as  de  facto  members.  The  authorities 
upon  this  question  are  weU  summed  up  in  McCrary  on  Elections,  (sec- 
tion 517,)  where  the  able  author  says: 

**The  cases  in  which  the  official  acts  or  votes  of  members  of  a  legislative 
body  who  are  such  de  facto  only,  and  not  dejure,  have  been  held  valid,  are 
all  cases  in  which  there  was  no  question  as  to  the  legality  qf  the  body  in  which 
they  sat.  They  are  cases  in  which  the  body  admitting  such  persons  was,  in 
doing  so.  acting  within  its  jurisdiction,  and  in  such  cases  the  courts  will  not 
inquire  into  the  title  of  such  members  to  their  seats.  The  courts,  in  siicb 
cases,  will  go  no  further  than  to  inquire  as  to  the  legal  status  and  authority 
of  the  body  as  a  whole,"  etc. 

The  italics  are  the  author's. 

This  effectually  and  conclusively  disposes  of  all  that  has  been  said  £oP 
the  misconceived  theory  that  an  executed  conspiracy  between  the  presid- 
ing officer  and  a  number  of  members  less  than  a  quorum  of  a  legislative 
body  to  remove  some  of  its  members,  and  induct  other  persons  as  mem- 
bers, constitutes  the  latter  de  facto  members  of  such  body .  It  will  be  ob- 
served that  the  proceedings  of  the  persons  who  assumed  to  be  a  senate 
are  not  attempted  to  be  justified  by  the  absence  from  the  senate  and  state 
of  a  majority  of  the  senators.  If  seventeen  members  could  transact  sudi 
business  so  could  seven,  or  any  less  number.  Indeed,  let  it  once  be  es-' 
tablished  that  a  plain  provision  of  the  constitution  can  be  subverted  or 
wholly  disregarded  by  such  means  as  it  is  here  admitted  were  employed, 
and  it  is  vain  to  speculate  upon  what  may  not  be  accomplished  in  an  ef- 
fort to  contravene  the  organic  law  of  our  state. 

In  this  case  the  court  is  called  upon  to  considec  a  radically  new  ques- 
tion. It  is  creditable  to  the  legislative  departments  of  the  states  tbat'no 
court  of  last  resort  of  any  one  of  them  has  ever  beferei  been  xeqnired  to> 
deal  with. such  a  question.     The  industrious  research  ofeovus^l  bas' 
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failed  to  produce  a  case,  and  it  will  be  observed  that  not  one  is  dted  by 
the  majority  of  the  court  which  tends  in  the  slightest  degree  to  support 
the  extraordinary  proposition  which  is  here  contended  for.  To  apply 
the  cases  cited  and  relied  upon  it  is  necessary  to  assume  an  entirely  dif- 
ferent state  of  facts  from  those  which  appear  in  this  case.  Cases  are 
found  supporting  the  principle  that  courta  will  not  inquire  into  the  mo- 
tives which  prompted  the  enactment  of  a  law.  Their  soundness  will  not 
be  questioned.  They  all  presuppose  full  authority  to  act.  Here  there 
was  entire  absence  of  authority. 

If  the  position  reached  by  the  majority  be  tenable,  these  startling  con- 
clusions follow:  When  both  branches  of  the  general  assembly,  possess- 
ing undoubted  authority  to  act,  and  acting  in  good  faith,  overstep  in  the 
slightest  degree  the  limitations  of  the  constitution  in  the  attempt  to  enact 
a  law,  this  court  is  clothed  with  abundant  authority  to  overturn  it  and  de- 
clare it  a  nullity;  but  where  less  than  a  quorum  of  a  single  branch,  ut- 
terly without  authority  to  act,  by  a  scheme  of  conspiracy  and  fraud,  un- 
paralleled in  the  history  of  legislation,  overthrow  and  disregard  a  plain 
command  of  the  constitution,  and  cause  a  false,  spurious,  and  pretended 
journal  to  make  that  appear  which  was'  not  and  could  not  be  done,  this 
court, — the  court  of  last  resort  in  the  state, — which  has  eVer  been  re- 
gard^ as  the  last  refuge  of  iei  broken  constitution,  is  compelled  to  con- 
fess itself  helpless  and  powerless  to  do  more  or  less  than  ratify  and  sano- 
tify  the  great  public  wrong  by  pronouncing  upon  it  its  solemn  approval. 

The  fallacy  of  attempting  to  apply  to  this  case  the  sentiment — some- 
times mistaken  for  a  principle — that  the  judicial  department  of  the  state 
owes  entire  immunity  to  its  co-ordinate  branches  is  obvious.  There  is 
no  pretense  that  there  was  a  senate  authorized  to  act.  One  of  the  emi- 
nent judges  constituting  the  majority,  speaking  for  himself  in  a  dissent- 
ing opinion  in  DaUon  v.  State,  43  Ohio  St-  682,  S.  C.  3  N.  E.  Rep.  704, 
said: 

''It  is  a  fundamental  principle  that  every  citizen  and  every  public  officer, 
however  high  his  grade,  is  amenable  to  judicial  control.  It  was  but  a  few 
years  since  that  the  governor  of  this  great  state  was  arrested  by  the  sheriff  of 
an  adjoining  county,  and  compelled  to  stand  at  the  bar  of  the  court  and  plead 
as  a  common  criminal  He  did  not  claim,  nor  could  he  claim,  exemption 
from  obedience  to  the  mandates  of  the  court.*' 

This  was  a  co-ordinate  branch  of  the  state  government,  not  a  m^r^ 
usurper  of  its  functions.  No  question  of  conspiracy  to  subvert  the  con- 
stitution was  involved.  So  far  as  we  are  advised,  no  question  of  irrel- 
evancy, immateriality,  or  scurrility  availed  to  prevent  inquiry  into  tke 
manner  of  exercising  the  executive  functions  of  the  state. 
.  The  cases  which  are  telied  upon  to  establish  the  sacredness  of  legisla* 
tilve  journals  from  collateral  inquiry  or  contradiction  all  proceed  upon 
the  assumption  that  (1)  there  was  authority  to  act,  and  to  make  a 
journal;  and  (2)  there;^wa8  a  legal  journal.     Here  there  was  neither. 

The  contention  that  this  conspiracy  was  so  comprehensive  in  its  work- 
ings— was  carried  toauch  extravagant  limits,  and^assumed  sach  formi> 
dable  proportions— rthat  (though  it  be  conceded  that  every  step  taken  in 
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its  progress  was  over  a  broken  oonstitution)  it  would  create  discord  or  dis- 
aster to  call  it  in  question  now,  is  a  novel  argument. 

Without  questioning  in  the  slightest  degree  the  sincerity  of  conviction 
which  has  prompted  tiie  condusipn  reached  by  the  majority,  it  would 
be  vain  for  the  writer  of  this  dissenting  opinion  to  attempt  an  expression 
of  his  measureless  r^ret  that  the  disposition  of  this  case  has  been  al- 
lowed to  rest  upon  the  admission  which,  in  legal  effect,  is  involved  in 
this  motion  to  strike  out.  Whether  the  plaintifib  would  have  been  able 
to  prove  the  &cts  alleged  in  this  reply  it  is  idle  to  speculate.  For  the 
purposes  of  this  case  they  stand  as  proved  and  established  facts.  But 
it  was  due  to  the  people  of  the  state;  it  was  due  to  the  presiding  oflScer 
and  these  17  members  of  the  senate,  who  are  strangers  to  this  proceed- 
ing, and  who  have  had  no  opportunity  to  be  heard  in  a  matter  which  so 
gravely  involves  their  official  conduct;  it  was  due  to  them  as  eminent 
citizens  and  officials  of  the  state, — ^that  this  motion  to  strike  out  be  over- 
ruled, and  that  the  plaintiffs  be  called  upon  to  prove  the  truth  of  these 
startling  charges.  If,  upon  a  hearing,  they  had  proved  unfounded,  all 
good  citizens  would  rejoice.  If  they  had  proved  true  in  fact,  it  is  due 
the  state  and  this  court  that  the  great  crime  against  the  constitution  and 
against  representative  government  be  rebuked  and  redressed.  But  as  it 
is,  this  unfortunate  admission,  and  the  announcement  that  there  is  no 
remedy  in  this  court  for  the  acts  admitted,  are  left  in  this  record — an 
abiding  menace  to  our  institutions — ^to  breed .  popular  distrust  of  the 
stability  of  our  constitution,  and  of  the  power  of  this  court  to  shield  it 
from  schemes  and  conspiracies  to  undermine  and  subvert  it. 

FoLLETTi  J.y  concurs  in  the  dissenting  opinion. 

cm  m.  4M) 

BiEDEiiMAN  V*  O'Connor. 
(Supreme  Oowrt  ofimuns.    March  27, 1886.) 

1.  EvmiBNCB— Pabol  EviDEiffCB— Ikadmissiblb  to  Vabt  CoirrBAor  nr  Wbit- 

nro— Admibsiblb  to  Pbovs  Non-Dblftbbt. 
Whi]e  it  is  a  general  rule  that  parol  evidence  is  inadmissible  to  vaiv  the 

terms  of  a  written  contract,  it  la  admissible  to  prove  that  there  was  no  deliv- 

ery  of  the  same.^ 
8.  Bamb— Prbsumption— Dblivbbt  of  Ck>NTBAciT— Oral  Tbstdcont  Admibsibui 

TO  Rbbut. 
The  po88eflflion  of  a  contract  In  writing,  by  one  of  the  parties  thereto,  raises 

the  presumption  of  its  delivery  by  the  other;  but  such  presumption  may  be 

rebutted,  and  the  poBsession  explained  by  oral  testimony.* 

8.  FlBADIBCH-GbKBRAIi  'IsSUB— BvmBNCB— €k>nTRACT>-DBLr7lrBT. 

The  delivery  of  a  written  contract  being  essential  to  its  validity,  evidence 
tending  to  establish  its  non-delivery  is  admissible  under  the  general  issue. 
i.  CtoNTRAOT— CoNBiUBRATiON— Cash  Paymbnt— Extbnbiok  of  Timb— VALrorrr 
OF— Obligation  of  Pbbfobicaiicb.  * 

Where  one  of  the  parties  to  a  contract  requires  a  cash  payment  before  its 
execution  by  him.  which  the  other  party  is  unable  to  make,  and  agrees  to  ex- 
tend the  time  within  which  the  cash  payment  is  to  be  made,  sucii  an  agree; 
ment  fs  not  void  for  want  of  consideration,  and  will  be  held  binding, 

'See  note  at  end  of  case,  parti.  >8eenoieatendofeMC^  parfeSL  ;   >  ,  , 
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5.  Infants— Liability  bn  Contract  When  Suing  Abult  for  Breach. 

An  infant  who  contracts  with  an  adnlt  cannot  insist  upon  its  performance 
by  the  latter  while  failing  to  perform  his  own  part  of  the  agreement. 

Error  to  appellate  court,  Second  district. 
WiUoughby  &  Dougherty,  for  plaintiff  ia  error. 
McKenzie  &  GaUcina^  for  defendant  in  error. 

Shope,  J.  This  was  a  suit  brought  in  the  Knox  circuit  court  by 
plaintiff  in  error,'  against  defendant  in  error,  to  recover  damages  for  his 
failure  to  deliver  10,000  bushels  of  corn  according  to  the  terms  of  the 
following  contract  in  writing: 

**Galesburg,  III.,  June  5, 1882 

"Mr.  O'Connor  promises  to  deliver  Mr.  H.  A.  Bledermau  10,000  bushels  of 
good  corn  this  fall,  of  1882,  at  20  cents  per  bushel.  M.  O'Gonnob." 

The  defendant  filed  the  general  issue  and  several  special  pleas,  upon 
all  of  which  issue  was  taken.  A  trial  resulted  in  a  verdict  for  defend- 
ant. Motions  for  new  trial  and  in  arrest  were  severally  overruled,  and 
judgment  rendered  on  the  verdict,  and  against  the  plaintiff  for  costs. 
The  case  was  taken  by  appeal  to  the  appellate  court  of  the  Second  dis- 
trict, where  the  judgtaaent  of  the  appellate  court  was  affirmed,  and  the 
present  writ  of  error  is  prosecuted  to  that  court  by  the  plaintiff  below. 

Very  many  of  the  errors  assigned  have  been  eliminated  from  the  case 
by  the  judgment  of  the  appellate  court. 

The  plaintiff  in  error  insists  that  ea-ch  of  the  special  pleas  presented 
an  immaterial  issue,  and  that  for  that  reason  the  judgment  should  have 
been  arrested.  Without  pausing  to  discuss  the  correctness  of  the  prao- 
tice  indicated,  it  will  be  sufficient  to  say  that  the  general  issue  filed,  pre- 
sented a  material  issue,  and  therefore  no  such  practice  would  have  been 
warranted. 

It  is  also  insisted  that  the  court  erred  in  admitting  in  evidence, 
over  the  objection  of  plaintiff,  conversations  preliminary  to  and  contem- 
poraneous with  the  signing  of  the  instrument  sued  on;  and  many  au- 
thorities are  cited  to  sustain  the  position  that  all  such  contemporaneous 
matters  are  merged  in  the  writing,  and  are  not  admissible  to  vary  its 
terms.  These  authorities  undoubtedly  state  the  law  correctly,  but  have 
no  application  to  this  case,  for  the  reason  that  evidence  offered  and  ad- 
mjltted  \^as  admitted  for  no  such  purpose,  and  produced  no  such  effect. 

Authorities  are  also  cited  sustaining  the  position  that  no  agreement 
made  at  the  time  of  the  delivery  of  a  contract  in  writing,  in  respect  to 
its  deliveiy,  repugnant  to  the  legal  effect  of  the  instrument,  or  for  its 
redelivery  upon  conditions,  is  competent  to  be  proved  by  parol,  and 
therefore  it  is  insisted  the  court  erred  in  admitting  the  attending  conver- 
sations and  circumstances  at  the  time  of  the  signing  of  said  writing. 
We  have  no  disposition  to  depart  from  the  rule  laid  down  in  these  cases; 
but  itwiU  be  found,  in  each  of  the  cases  cited,  there  was  a  deliver}"  in 
fact  of  the  instrument  in  writing,  or  the  maker  had  so  acted  in  respect 
to  the  instrument  that  the  rights  of  third  persons  would  be  prejudiced  if 
he  was  permitted  to  insist  upon  its  non-delivery,  and  was  therefore 
estopped  from  insisting  thereon. 
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Mere  possession  by  the  vendee  or  obligee  will  raise  the  presumption 
of  delivery,  but  it  has  never  been  held  to  be  conclusive,  and  it  is  the 
well-settled  doctrine  that  evidence  tending  to  proye  fraud  in  obtaining 
possession  of  the  writing,  or  to  show  that  it  was  not  in  fact  delivered,  is 
always  admissible.  Under  the  general  issue  the  defendant  might  intro- 
duce in  evidence  any  which  tended  to  show  that  plaintiff  never  had  cause 
of  action.  1  Chit.  PL  478.  Delivery  of  the  writing  being  essential  to 
.  its  validity  as  a  contract,  evidence  tending  to  establish  its  non-delivery 
would  be  competent  under  that  issue.  In  this  view,  it  will  be  unneces- 
sary, in  considering  the  relevancy  or  competency  of  the  evidence  objected 
to,  to  consider  the  issues  raised  by  the  special  pleas. 

The  evidence  objected  to  is  that  of  the  defendant  and  his  daughter, 
who,  with  the  plaintiff,  were  the  only  persons  present  at  the  time  of  the 
alleged  making  and  delivery  of  the  contract.  This  evidence  was,  in 
substance,  that  in  the  evening  of  the  fifth  day  of  June,  1S82,  plaintiff 
had  called  at  defendant's  house,  and,  while  there,  the  defendant  came 
in,  and  in  general  conversation  plaintiff  expressed  the  opinion  that  the 
unfavorable  weather  would  cut  short  the  com  crop,  and  com  in  conse- 
quence would  command  a  high  price.  The  defendant  replied  that  there 
was  a  good  stand  of  com,  and  there  would  be  plenty  of  it;  that  he  would 
not  be  afraid  to  contract  a  man  all  he  wanted  at  20  cents  a  bushel.  The 
plaintiff  said,  "I  would  like  to  take  10,000  bushels  at  that  price,"  and 
proposed  drawing  a  contract,  to  which  defendant  replied,  "  If  you  will 
pay  me  $1,000  cash  down,  you  may  draw  up  a  contract."  Plaintiff  said 
he  would  do  it,  and  immediately  drew  the  writing  sued  on.  The  de- 
fendant reached  over  and  signed  it,  and  said,  '^Now,  where  is  your 
$1 ,000."  The  plaintiff  replied  that  he  did  not  have  "any  thousand 
dollars,"  but  said,  "Mike,  I  can  give  you  my  check,  but  I  haven't  any 
money  in  the  bank,"  or  "haven't  that  much  in  the  bank."  The  defend- 
ant immediately  said,  "I  don't  want  your  check;  I  want  the  money." 
The  plaintiff  thereupon,  instead  of  producing  the  money,  picked  up  the 
writing  and  put  it  in  his  pocket.  The  defendant  protested,  and  said, 
"  I  didn't  sign  that  to  have  you  snatch  it  up  and  take  off  in  that  way." 
The  plaintiff  kept  the  writing,  and  it  was  finally  agreed  that,  if  he 
brought  the  $1,000  in  money  by  8  o'clock  the  next  morning,  it  was  to 
be  a  contract;  otherwise  not.  The  next  morning  the  plaintiff  came  to 
the  defendant's  house,  and  again  tendered  a  check,  which  was  refused 
by  defendant,  who  demanded  the  destruction  of  the  writing.  It  is  evi- 
dent that  the  defendant  did  not,  at  any  time,  consent  to  the  plaintiff 
taking  the  writing,  but  at  all  times  insisted  upon  the  payment  of  the 
$1,000  as  a  condition  precedent  to  the  contract  taking  effect.  This  he 
would  have  a  right  to  do,  and  without  his  assent  to  the  delivery  of  the 
contract  it  could  not  become  binding  or  effective,  and  the  possession 
thereof,  if  taken  as  shown  by  this  evidence,  was  fraudulent.  It  will 
require  the  citation  of  no  authority  to  maintain  the  position  that  this 
evidence  was  admissible  as  tending  to  show  that  the  writing  was  not  in 
fact  delivered. 

v.7N.E.no.5 — 80 
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Indeed,  there  is  much  in  the  record  to  sufitain  the  view  that  there  was 
no  intention  on  the  part  of  either  plaintiff  or  defendant  to  make  a  bind- 
ing contract.  The  conversation  started  in  badinage.  When  the  defend- 
ant was  about  to  sign  the  contract,  the  evidence  shows  that  the  daughter 
advised  her  father  not  to  sign  it;  and,  when  pressed  by  plaintiff ^s  coun- 
sel for  her  reason  for  so  doing,  testified  that  she  did  so  because  she  was 
afraid  Henry  (the  plaintiff)  might  have  $1,000.  The  plaintiff's  visit 
was  a  mere  friendly  caU,  with  no  intention  of  buying  com;  yet  he  agrees 
to  pay  $1,000  down,  when  he  knows  he  has  not  got  it;  offers  his  check 
on  a  bank,  when  he  has  no  funds:  and  finally  consents  it  shall  be  ''no 
comract"  unless  he  is  there  with  the  sum  of  $1,000  in  money  by  8  o'clock 
the  next  morning, — ^fally  an  hour,  as  his  counsel  admits,  before  any 
bank  in  the  city  would  be  open.  It  is  true  that  .some  of  this  evidence 
is  disputed  by  plaintiff;  but  he  is  wholly  uncorroborated,  while  the  de- 
fendant and  his  daughter  substantially  agree.  No  further  attention  seems 
to  have  been  paid  to  this  alleged  contract  by  either  party  after  the  morn- 
ing of  the  sixth  of  June  imtil  the  latter  part  of  November,  when  plaintiff 
wrote  a  letter  to  defendant,  demanding  the  com,  and  designating  a  place 
of  delivery.  It  is  not  pretended  that  a  tender  was  ever  made  of  the 
$1,000,  or  any  other  sum,  by  plaintiff,  until  between  the  sixth  and  tenth 
of  December,  when  the  plaintiff  claims  to  have  tendered  the  defendant 
$1,000  in  gold.  But  here,  again,  he  is  contradicted  by  the  defendant, 
who  says  no  tender  was  made,  but  that  the  plaintiff  had  a  bag  in  which 
he  said  he  had  $1,000,  and  said  to  defendant,  ''I  want  to  show  you  I 
could  make  you  a  tender."  The  defendant  is  corroborated  by  the  wit- 
ness Inness,  who  is  shown  to  have  been  present  at  the  time  of  the  al- 
lied tender. 

The  finding  of  the  jury  being  with  the  decided  weight  of  the  evidenoei 
and  every  important  question  involved  arising  under  the  general  issue, 
it  will  not  be  important  in  this  case,  nor  profitable  in  any  other,  to  take 
up  and  discuss  in  detail  the  objections  to  the  various  instructions  given 
for  defendant,  or  the  modification  or  refusal  of  those  asked  by  the  plain- 
tiff. Special  pleas  presenting  almost  every  conceivable  issue,  material 
and  immaterial,  were  filed,  and  issue  taken  on  them,  and  at  the  trial  each 
party  asked  instructions  upon  the  theories  raised  by  these  pleas.  We 
have  carefully  considered  the  whole  series,  and,  while  many  are  objec- 
tionable, we  find  no  error  for  which  the  cause,  should  be  reversed*  A 
number  of  instructions  are  given  for  each  party,  laying  down  the  rule  of 
law  as  to  wagering  contracts,  which,  if  correct  in  other  respects,  should 
have  been  refused,  because  there  is  no  evidence  on  which  to  base  them; 
and  the  same  can  be  said  of  others  of  the  series.  Upon  the  quo^tioQ 
presented,  and  material  to  the  determination  of  the  case, — ^that  is,  whether 
a  contract  was  made  by  the  parties,  and,  if  so,  whether  the  plaintiff  had 
complied  on  his  part,  —the  law  went  to  the  jujry  substantially  correctly. 

It  is  urged  that  if  the  agreement  was  that  tihe  $1,000  was  to  be  paid 
by  8  o'clock  the  next  morning,. that  there  are  two  reasons  why  the  de- 
fendant oould  not  set  that  up: 
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Fira.  That  such  agreement  on  the  part  of  the  plaintiff  was  without 
consideration,  and  therefore  void.  This  is  untenable.  The  contract  was 
to  pay  $1,000  down.  This  plaintiff  was  unable  to  do;  and,  being  una- 
ble, the  right  to  pay  it  the  next  morning  was  a  simple  extension  of  time 
to  him  in  which  to  make  the  payment.  It  might  as  well  be  said  there 
was  no  consideration  for  the  promise  to  pay  in  the  first  instance. 

Second.  It  is  said  that  the  plaintiff  was  a  minor,  and  therefore  not 
bound  by  his  promise.  Infancy  was  properly  replied.  This  position 
cannot  be  maintained.  He  had  agreed  to  pay  $1 ,000  as  consideration 
for  the  execution  and  delivery  of  the  contract  by  defendant.  He  cannot 
be  permitted  to  shield  himsdf  from  performance  on  bis  part,  and  hold 
the  defendant  to  do  that  which  he  was  to  do  only  upon  the  plaintiff's 
performing  on  his  part.  Not  a  dollar  had  been  paid-  No  right  of  the 
plaintiff  was  in  jeopardy.  The  agreement  was  to  become  binding  upon 
the  infant's  paying  the  money,  and  not  until  then;  and  he  cannot  relieve 
himself  from  performing,  and  insist  upon  the  validity  of  the  contract. 

Upon  the  whole  case,  we  think  the  judgment  clearly  right,  and  that 
substantial  justice  has  been  done,  and  the  judgment  of  the  appellate  court 
wlU  be  affirmed. 

NOTE. 

Iv  PaboZi  EyiDBifOB  TO  Vabt  Wbittxn  Ikstbumeht.  Parol  evidence  to  Itiadmiasible 
to  vary  or  reform  a  written  agreement.    Rice  v.  Lewis,  (Pa.)  4  Atl.  Rep.  810. 

In  the  absence  of  an  allegation,  and  of  proof  and  finding,  that  there  was  either  fraud 
or  mistake,  an  instrument  must  have  force  and  effect  according  to  its  terms,  and  can- 
not be  varied,  explain^,  or  contradicted  by  parol  evidence.  Marsh  v.  McNair,  (N. 
Y.)lN.B.Rep.eflO. 

A  stranger  to  a  written  instrument  is  not  estopped  from  offerine  parol  testimony  to 
vary  the  same,  and  prevent  the  fraudulent  operation  of  it  upon  his  own  interests.  To 
this  end  narol  testimony  of  a  party  to  the  instrnment  is  admissible.  Highstone  ▼.  Bur- 
dette,  (Mkb.)  27  N.  W.  Rep.  852. 

Where  a  contract  is  perfectly  clear,  without  patent  or  latent  ambiguity,  it  states  the 
language  of  the  parties,  and  parol  evidence  is  inadmissible  to  add  to  or  take  from  itft 
meaning.    Long  v.  Millerton  Iron  Co.,  (N.  Y.)  4  N.  E.  Rep.  735. 

Where  a  conoract  has  been  reduced  to  writing,  parol  evidence  is  inadmissible  to  con- 
tradict or  vary  the  temis  of  the  written  instrument,  and  it  is  error  for  the  court  to  ad- 
mit such  evidence.    Daly  v.  W.  W.  KimbaU  Co.,  (Iowa,)  24  N.  W.  Rep.  756. 
^    In  an  action  on  a  written  contract, 'parol  evidence  of  stipulations  not  in  it  is  inad- 
missible.   Baker  v.  Morehouse,  (Mich.)  12  N.  W.  Rep.  170. 

Contemporary  parol  agreement  cannot  be  set  up  in  violation  of  express  written  con- 
tracts.   Gram  v.  Wasey,  (Mich.)  7  N.  W.  Rep.  84. 

A  written  contract  cannot  be  varied  by  proof  of  previous  verbal  agreements.  Hotcb« 
kiss  V.  Carney,  (Mich.)  12  N.  W.  Rep.  182. 

Parol  evidence  of  a  prior  agreement  Is  not  admissible  to  vary  or  contradict  a  written 
contract    Barhydt  v.  Bonny.  (Iowa,)  8  N.  W.  Rep.  164. 

Patol  evidence  is  not  admissible  to  alter  the  terms  of  a  written  contract.  The  Golden 
Rule,  9  Fed.  Rep.  334;  Espey  v.  Blanks,  Id.  432;  Courtright  v.  Bumes,  13  Fed.  Rep.  817. 

Where  the  meaning  of  the  terms  of  a  written  contract  is  clear,  evidence  of  extrinsic 
dronmstanoee  is  ibaaroissible  for  the  purpose  of  varying  such  meaning.  Bias  v.  Roger 
Williams  Ins.  Co.,  8  Fed.  Rep.  187. 

When  the  parties,  withopt  any  fraud  or  mistake,  have  deliberately  put  their  engage* 
ment  in  writing,  the  law  declares  the  writing  to  be  not  only  the  best,  but  the  only,  evi* 
deuce  of  the  agreement;  but  this  does  not  prevent  parties  to  a  written  agreement  from 

g roving  that  either  contemporaneously,  or  as  a  preliminary  measure,  they  had  entered 
ito  a  distinct  oral  agreement  on  some  collateral  matter,  or  an  oral  agreement  which 
ooDstiintes  a  condition  on  which  the*  performance  of  the  written  agreement  is  to  de^ 
pend.    Hiohels  v.  Olmstead,  14  Fed.  Jtep.  219. 

It  is  said  in  Stoops  v.  Smith,  100  Mass.  63,  that,  in  an  action  on  a  written  contract  to 
pay  '* fifty  dollars  for  inserting  business  card  in  two  hundred  copies  of  his  advertising 
cbartk  to  M  paid  when  theohart  is  published,"  etc.,  parol  evidence  is  admissible  to  abow 
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that  at  the  time  the  contract  was  made  the  plaintiff  agreed  to  make  the  chart  of  cer- 
tain material,  and  to  publish  it  in  a  certain  manner. 

In  a  contention  between  a  party  to  an  instrument  and  a  stranger  to  it,  either  may- 
give  parol  evidence  dififering  from  the  contents  of  the  instrument.  McMaster  v.  Insur- 
ance Co,  of  N.  A.,  65  N.  Y.  222. 

The  rule  which  forbids  the  introduction  of  parol  evidence  to  cpntradict,  add  to,  or 
vary  a  written  instrument,  does  not  extend  to  evidence  offered  to  show  that  a  contract 
was  made  in  furtherance  of  objects  forbidden  by  statute,  by  common  law,  or  by  the 
general  policy  of  the  law.    Martin  v.  Clarke,  8  R.  I.  389. 

A  written  lease  of  a  hotel  having  been  execute^,  parol  evidence  is  competent  to  es- 
tablish a  contemporaneous  oral  agreement  by  the  lessor,  in  consideration  of  the  lease, 
not  to  engage  in  a  rival  business  in  the  same  city.    Welz  v.  Rhodius,  87  Ind.  1. 

In  McKim  v.  Aulbach,  130  Mass.  481,  where  a  contract  called  for  early  rose  potatoes, 
evidence  that  mixed  potatoes,  consisting  mainly  of  early  rose,  were  generally  known 
as  early  rose  potatoes,  is  inadmissible. 

In  Eberle  v.  Girard  Life  Ins.  Co.,  (Pa.)  4  Atl.  Rep.  808,  where  a  tenant,  in  an  action 
of  replevin  against  his  landlord  to  recover  goods  distrained  for  rent  u^on  a  lease  under 
seal,  offered  to  prove  by  parol  an  agreement  entered  into  between  him  and  the  land- 
lord, upon  the  faith  of  which  the  lease  was  signed,  by  which  the  landlord  agreed  to 
put  the  premises  in  a  more  tenantable  condition  by  repairing  a  leaking  roof,  it  was 
held  that  there  was  no  error  in  rejecting  such  evidence,  which  did  not  tend  to  estab- 
lish fraud,  mistake,  or  a  trust,  but  proposed  to  establish  a  contemporaneous  parol  agree- 
ment to  change  the  effect  of  a  written  contract. 

Where  the  description  of  land  in  a  deed  under  which  the  plaintiff  claims  is  definite 
and  certain,  and  no  latent  ambiguity  is  discovered,  extrinsic  evidence  to  vary  its  teniia 
is  inadmissible.    Holcomb  v.  Mooney,  (Or.)  11  Pac.  Rep.  — , 

2.  Pbesumftion  of  Delivery  from  Possession.  Respecting  the  presumption  of  de- 
livery of  a  written  instrument  from  its  possession  and  production,  see  Buttrick  y.  Til- 
ton,  (Mass.)  6  N.  £.  Rep.  563,  and  note,  566. 


(116  111.  649) 

Millard  v.  Marmon. 
(Supreme  Court  of  HUnoU,    May  14, 1886.) 

1.  JUDGHXKT — OONGLUBIYJSNESS  OF — ACTION  ON  JUDGMENT. 

Errors  in  the  course  of  proceedings  leading  to  a  Judment,  when  not  Juris- 
dictional, cannot  be  reviewed  in  an  action  upon  the  ludgment.  The  rule  is 
inflexible  that  a  judgment  cannot  be  collaterally  assailed  tor  errors  not  juris- 
dictional. 

2.  Same  — Judgment  against  Minob— No  Quakdian  ad  Litbm — Judgment 

Voidable  Only. 

A  judgment  rendered  against  a  minor,  where  no  guardian  has  been  ap- 
pointed, is  not  void,  but  only  voidable  by  a  direct  proceeding.  Such  omission 
will  not  vitiate  the  judgment  on  a  collateral  Attack. 

Error  to  appellate  court,  Third,  district. 
Geo.  B.  Graham^  for  plaintiff  in  error. 
Moore  &  Warner ,  for  defendant  in  error. 

IDraig,  J.  This  was  an  action  of  debt,  brought  by  William  W.  Mar- 
mon, in  the  circuit  court  of  De  Witt  county,  against  Decatur  C.  Millard, 
on  a  judgment  which  the  plaintiff  had  recovered  before  a  justice  of  the 
peace  on  the  eighth  day  of  December,  1877,  against  Millard  and  one  Ed- 
minster,  since  deceased.  To  the  declaration  the  defendant  interposed  a 
plea  of  infancy,  as  follows: 

"And  for  further  plea  in  this  behalf ,  defendant  says  that  jthe  plaintiff 
ought  not  to  have  his  aforesaid  action  against  him « the  defendant,  because  he 
says  tbat,  at  the  time  of  the  rendition  of  the  judgment  in* the  plaintiff ^s  dec* 
laration  mentioned,  he,  the  sf^id  def enilant,  was  an  infant,  within  the  age  of 
21  yeai-a,  to- wit,. of  the  fvge of  pineteeo  j^t»\  iin4.  that  s^idoaAiaie qI aSti/f>n. 
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upon  which  said  Judgment  was  rendered,  did  not  originate  or  accrue  to  plain- 
tiff by  reason  of  any  tort  committed  by  said  defendant,  nor  for  any  necessaries 
furnished  to  defendant;  and  that  no  guardian  ad  litem  was  appointed  for 
him  by  said  court  in  which  said  cause  was  pending,  tried,  and  judgment 
rendered,  to  appear  for  him,  and  set  up  his  lawful  defenses  to  said  action ; 
and  this  the  defendant  is  ready  to  verify.  Wherefore,  he  prays  judgment," 
etc. 

The  court  sustained  a  demurrer  to  the  plea,  and  a  judgment  was  ren- 
dered in  favor  of  the  plaintiff.  The  ruling  of  the  court  on  the  demurrer 
is  the  only  question  presented  by  the  record.  The  justice  of  the  peace 
before  whom  the  judgment  was  rendered  against  Millard  had  jurisdiction 
of  the  subject-matter;  it  having  been  conferred  by  statute.  Jurisdiction 
over  the  person  was  acquired  by  service  of  summons.  The  justice,  there- 
fore, when  the  judgment  was  rendered,  had  jurisdiction  of  the  subjeclr 
matter  and  of  the  person;  and,  when  such  is  the  case,  it  is  a  principle 
of  law  well  settled  that  the  judgment,  though  erroneous,  is  valid  until 
reversed  or  vacated  in  a  direct  proceeding.  Cooley,  in  his  work  on  Con- 
stitutional Limitations,  (section  408,)  says: 

"When  it  is  once  made  to  appear  that  a  court  has  jurisdiction  both  of  the 
subject-matter  and  of  the  parties,  the  judgment  which  it  pronounces  must 
be  held  conclusive  and  binding  upon  the  parties  thereto  and  their  privies, 
notwithstanding  the  court  may  have  proceeded  irregularly,  or  erred  in  the 
application  of  the  law  to  the  case  before  it.  It  is  a  general  rule  that  irregu- 
larities in  the  course  ot  Judicial  proceedings  do  not  render  them  void,  *  *  * 
and,  if  a  party  claims  to  be  aggrieved  by  this,  he  must  apply  to  the  court  in 
which  the  suit  is  pending,  to  set  aside  the  proceedings,  or  to  give  him  such 
other  redress  as  he  thinks  himself  entitled  to;  or  he  must  take  steps  to  have 
the  judgment  reversed,  by  removing  the  cause  for  review  to  an  appellate 
court,  if  any  such  there  be.  Whenever  the  validity  of  the  proceedings  arises 
in  any  collateral  suit,. he  will  be  held  bound  by  them  to  the  same  extent  as  if, 
in  all  respects,  the  court  had  proceeded  according  to  law.  An'  irregularity 
cannot  be  taken  advantage  of  collaterally;  that  is  to  say,  in  any  other  suit 
than  that  in  which  the  in-egularity  occurs^  or  on  appeal  or  process  in  error 
therefrom." 

The  question  has  often  been  raised  in  the  courts  of  the  different  states 
as  to  the  validity  of  a  judgment  rendered  against  a  minor  where  no  guard- 
ian has  been  appointed  to  defend  for  the  minor;  and,  so  far  as  we  are 
advised,  the  decisions  are  uniform  that  such  a  judgment  is  n6t  void,  but 
only  voidable.  Trapnall  v.  Bank,  18  Ark.  63;  Townsend  v.  Cbx,  45  Mo. 
401;  Blake  v.  Douglass,  27  Ind.  416. 

In  Peak  v.  Shasted,  21  111.  137,  a  case  where  a  judgment  was  ren- 
dered against  a  minor  in  an  action  at  law,  it  was  held  that  a  minor  could 
only  appear  and  defend  by  a  guardian;  and  if  the  minor  failed  to  ap- 
pear, and  have  a  guardian  appointed,  it  was  the  duty  of  the  court  to  ap- 
point one  to  defend  the  action.  The  court  also  held  that  a  judgment 
rendered  against  a  minor  without  the  appointment  of  a  guardian  was  not 
void,  but  merely  voidable.  In  Kesler  v.  Penninger,  59  111.  184,  the 
rule  announced  in  the  case  last  cited  M'as  approved,  and  it  was  held  to 
be  error  to  proceed  to  a  trial  without 'the  appointment  of  a  guardian. 

Here  the  judgmenti  having  been'  rendered  against  a  minor  witteut 
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the  appointment  of  a  guardian  to  defend  the  action,  may  be  r^arded 
as  erroneous  or  voidable;  but  we  are  aware  of  no  well-considered  case 
which  holds  that  such  a  judgment,  when  called  in  question  collaterally^ 
as  here,  is  void .  As  said  before,  the  justice  had  jurisdiction  of  the  subject- 
matter  and  the  person;  and,  although  the  judgment  was  erroneous  or 
voidable,  it  cannot,  under  any  well-settled  rule  of  law,  be  held  to  be  void 
in  a  collateral  proceeding. 

Whitney  v.  Porter,  23  111.  446,  has  been  cited  as  an  authority  sustain- 
ing the  view  of  plaintiff  in  error.  The  validity  of  the  judgment  in  that 
case  arose  collaterally,  and  it  was  held  to  be  void;  but  the  decision  is 
based  upon  the  ground  that  there  was  no  such  service  as  required  by  the 
statute,  and  hence  the  court  in  which  the  judgment  or  decree  was  ren- 
dered required  no  jurisdiction  of  the  defendants.  Some  remarks  were 
made  in  the  decision  of  the  case  which  would  seem  to  sustain  the  view 
of  plaintiff  in  error,  but  what  was  said  on  that  subject  was  not  necessary 
to  a  decision  of  the  case,  and  we  do  not  regard  it  as  authority  here.  If 
there  was  no  service,  of  course  the  court  had  no  jurisdiction  of  the  per- 
son, and  the  judgment  would  be  void.  When  that  was  determined,  the 
question  involved  was  conclusively  settled.  We  do  not  think  Whitney 
V.  Porter  has  any  bearing  here. 

It  is  urged  that  plaintiff  in  error  ought  to  have  a  remedy  somewhere 
to  impeach  the  judgment  which  was  rendered  against  him.  What  his 
remedy  is,  or  in  what  court  it  should  be  insisted  upon,  are  questions 
which  do  not  arise  here,  and  we  do  not  regard  it  as  a  part  of  our  duty  to 
volunteer  advice  on  the  subject. 

The  judgment  of  the  appellate  court  will  be  affirmed. 


(m  ni.  62) 

QuEENAN  and  others  v.  Palmer  and  others. 

(Supreme  Court  ofllUnaU.    Hay  14, 1886.) 

Affbal— Prbkaturb  Taking  of  Case  bt  Coubt— Obdeb  Taxiko  Case  8x9 
Aside  axi>  Case  Continued. 

Where  case  on  the  docket  of  the  supreme  court  was  inadvertently  called  and 
taken  before  the  time  within  which  appellees  might  appear  had  expired,  the 
order  taking  the  case  will  be  vacated,  and  the  case  continued. 

Appeal  from  appellate  court,  Third  district. 

McClenumd  &  Keyes,  W^  E.  Loomisy  R.  L.  McOubre^  £•  JF*.  HamtUon^ 
and  8.  Z>.  SchoHes,  for  appellants. 

Stuart^  Edward8  (k  Brorni,  Palmers^  Bobimon  (k  ShuU^  /,  A.  Chestnut^ 
and  N.  M.  Broadwdl,  for  appellees. 

Scott,  J.  This  case  is  brought  to  this  court  by  appeal  irom  the  final 
order  of  the  appellate  court  of  tibe  Third  district,  made  on  the  fifth  day 
of  January,  1^86;  but  the  record  was  not  filed  in  this  court  until  the 
fifteenth  day  of  January,  1886.  No  abstract  of  the  record  of  the  ap- 
pellate court  has  been  filed,  as  required  by  the  rules  of  this  court.  The 
case  was  therefore'  prematurely  taken  for  decision.  It  was  not  ready  to 
be  taken,  nor  is  there  any  joinder  of  error  or  any  brie&  prepared  for  the 
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supreme  court  by  some  of  appellees,  so  that  it  cannot  be  known  whether 
appeUees  are  all  in  court  or  not.  The  appeal  was  taken  and  allowed 
after  the  January  term,  1886,  of  the  supreme  court  had  commenced,  and 
appellees  were  not  bound  by  law  to  follow  the  case  to  that  term  of  court* 
lliere  is  nothing  to  show  that  some  of  appellees  have  entered  their  ap- 
pearance at  the  present  term  of  this  court.  The  order  taking  the  case 
will  be  set  asidOi  and  the  case  continued. 


(117  ni.  11) 

Cmr  OF  Sterunq  v,  6alt  and  others. 

(Supreme  Oauri  of  Mwrie,    May  16, 1886.) 

1.  Municipal  CoBPOiuLTiONs—lMFRoyEMENTs— Special  AssBssMBim  avd  Bpb- 
ciAii  Taxation— Amount,  how  Detbrminbd. 

Where  an  improvement  by  municipal  authoritieB  is  made  by  special  assess- 
ment, the  gross  amount  to  be  so  raised  is  determined  by  commissionera  ap- 
r)inted  for  that  purpose,  and  not  by  ordinance,  and  is  reviewable  on  appeaL 
Starr  &  C.  St.  e.  24,  art.  9,  par.  140.  But  where  the  cost  of  a  local  improve- 
ment is  to  be  raised,  in  whole  or  in  part,  by  epeddl  taxation,  the  ordinance 
itself  must  either  state  the  sum,  or  give  data  by  which  the  commissioners  can 
fix  the  amount;  and  when  this  amount  is  fixed  in  accordance  with  the  ordi- 
nance, it  is  not  reviewable. 
S.  Same— Failure  of  Ordinance  to  Determine  Am<sunt  of  Assessment. 

The  failure  of  an  ordinance  authorizing  a  special  assessment  to  determine 
the  gross  amount  of  such  assessment  is  not  ground  for  vacating  the  assess- 
ment; but  such  omission  from  an  ordinance  authorizing  a  local  improvement 
by  special  taxation  would  be  fatal. 
8.  Same— Description  of  Improvement  in  Ordinance. 

The  requirement  of  the  statute  that  the  ordinance  authorising  a  local  im- 
provement shall  specify  the  nature,  character,  locality,  and  description  of 
such  improvement  (1  Starr  &  C.  St  o.  24,  art.  9,  par.  Iw)  is  mandi^toiy.  Aji 
insufficiency  of  description,  such  as  the  court  finds  to  have  existed  in  this 
case,  is  fatal. 

Appeal  from  county  court,  Whiteside  county. 

A.  A.  Wcljenperger  and  J.  E.  McPherrany  for  appellant. 

Manahan  &  Wardj  for  appellees  Thomas  A.  Gait  and  others* 

/•  D.  Andrem^  for  appdlee  Colcord. 

W.  &  W.  D.  Barge,  for  appellee  Chicago  &  N.  W.  Ry.  Co. 

MuLKSY,  C.  J.  The  city  of  Sterling,  by  ordinance,  adopted  a  general 
sewerage  system,  and  provided  for  the  construction  thereof  ^^  by  general 
((iapation,a7tdq9A^a6M8sm4!ite  on  property  spedaUyben^^  The  usual 

steps  required  by  the  statute  were  taken  to  bring  the  case  to  a  hearing 
in  the  county  court.  On  the  day  specified  in  the  notice  a  large  number 
of  property  owners  affected  by  the  assessment  appeared^  and  filed  various 
objections  to  the  proceeding,  one  or  more. of  which  challenge  the  validi^ 
ofthe  ordinance  upon  which  it  is  founded.  The  court,  after  duec^con- 
sideration^  sustained  the  objections  questioning  the  validity  of  thQ:<^i- 
nance,  axid  entered  an  order  dismissing  the  proceeding,  to  reverse  which 
^jttiis  appeal  it  brought. 

}  ;  The  entire  ordinance,  except  so  muoh  of  it  as  relates  to  the  location 
ofthe  aeveis,  iaas  follows:^  ,  .  ,       .  > 
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"Section  1.  That  there  be  constructed  iii  said  city  a  system  of  underground 
sewers  having  a  common  outlet,  to  be  known  as  the  *  B-street  Sew«r  System/ 
to  be  described  as  follows,  to-wit:  Commencing  at  a  point  in  said  city  where 
the  center  line  of  B  street  intersects  the  bank  of  Rock  river;  thence  northerly. 
[Here  follows  a  description  of  the  location  of  the  sewers.] 

'*Sec.  2.  That  said  sewer  shall  be  built,  as  to  size,  grade,  material,  and 
other  details,  in  accordance  with  the  map,  plans,  profiles,  and  specificationa 
of  the  same  made  by  John  B.  Ai*ey»  civil  engineer,  and  now  on  file  in  the  of- 
fice of  the  city  clerk  of  said  city. 

"Sec.  3.  Be  it  further  ordained,  that  the  sewer  be  constructed  by  general 
taxation,  and  by  special  assessment  on  property  specially  benefited  by  the  con* 
structlon  of  the  said  system,  in  pursuance  with  an  act  in  article  nine  (9)  of 
an  act  entitled  <  An  act  to  provide  for  the  Incorporation  of  cities  and  villages/ 
approved  April  10,  1872. 

"Sec.  4,  Be  it  further  ordained,  that  said  sewer  system  be  for  public  use» 
and  that  property  ownei's  in  the  vicinity  thereof,  in  said  city,  be  permitted 
to  connect  private  sewers  with  the  same,  for  the  proper  drainage  and  sewer- 
age of  such  property,  under  the  direction  of  the  city  council  of  said  city.^ 

It  is  first  objected  that  as  the  cost  of  the  work  is  to  be  defrayed  by  spe- 
cial assessment,  as  well  as  by  general  taxation,  the  ordinance  is  invalid 
because  it  does  not  fix  the  proportion,  or  give  some  data  by  which  to  de- 
termine, how  much  of  the  expenses  of  the  improvement  is  to  be  raised 
by  either  of  the  methods  specified  in  the  ordinance.  We  do  not  think 
this  objection  is  well  founded,  though  it  must  be  conceded  it  finds  sup- 
port in  the  late  case  6f  Watson  v.  CUy  of  Chicago^  not  yet  reported,  but 
will  be  found  in  3  N.  E.  Rep.  431,  Whatever  conflict,  real  or  apparent, 
is  to  be  found  in  the  cases  bearing  on  this  question,  is  believed  to  result 
from  a  failure  to  keep  in  view  the  difierence  between  cases  of  special  as- 
sessment and  of  special  taxation.  Without  going  into  a  general  review 
of  the  decisions  of  this  court  bearing  upon  the  question,  we  will  content 
ourselves  with  stating,  in  as  few  and  plain  words  as  may  be,  what  we 
underatand  to  be  the  difference.  When  the  cost  of  a  local  improvement 
is  to  be  raised,  in  whole  or  in  part,  by  special  taxation,  the  ordinance  it- 
self must  either  state  the  sum,  or  give  the  data  by  which  the  commis- 
sioners can  fix  the  amount,  to  be  thus  raised;  and,  when  so  fixed  or 
ascertained  in  conformity  with  the  ordinance,  it  is  conclusive  on  the  prop- 
erty owners.  In  such  case  the  municipal  authorities,  by  ordinance, 
practically  fix  and  determine  in  advance  the  amount  the  property  spe- 
cially benefited  is  to  pay:  and  the  amount,  when  thus  fixed,  is  not  open 
to  review.  This  being  done,  all  the  commissioners  have  to  do  is  to  i^ 
assess  the  property  benefited  as  to  raise  the  required  sum.  This  assess- 
ment must  be  made  according  to  the  scheme  which  has  been  adopted. 
Sometimes  it  is  done  on  the  frontage  principle.  In  other  cases  the  value 
of  the  property  is  made  the  basis  of  the  apportionment  or  assessment. 
It  is  lawful  to  adopt  either  of  these  modes.  In  cases  of  special  taxation, 
the  municipal  authorities,  if  they  think  proper,  may  impose  the  whole 
of  the  burden  upon  the  contiguous  property;  and  although  theoretically 
this  is  permitted  upon  the  hypothesis  that  the  benefits  will  be  equal  to 
the  burden  cast  upon  the  property,  yet  whether  it  be  so  or  not  cannot 
be  inquired  into.     Or  the  ordinance  might  provide  that  one-half  the  ex- 
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penses  should  be  raised  by  general,  and  the  other  by  special,  taxation. 
Or,  again,  it  might  provide  that  the  contiguous  property  should  pay  an 
amount  equal  to  the  special  benefits  it  would  derive  from  the  improve- 
ment, to  be  ascertained  by  the  commissioners,  and  that  the  balance  should 
be  raised  by  general  taxation.  The  cases  here  suggested  are  all  governed 
substantially  by  the  same  principle,  and  it  will  be  perceived  the  ordi- 
nance in  each  of  them  practically  fixes  the  amount  to  be  collected  from 
the  contiguous  property,  and,  as  before  stated,  when  so  fixed,  the  pro- 
priety or  even  justness  of  it  is  not  open  to  review,  except,  perhaps,  in 
cases  where  the  commissioners  have  acted  corruptly.  It  follows  from 
what  we  have  said  that,  if  this  were  a  case  of  special  taxation,  the  ob- 
jection taken  to  the  ordinance  would  be  well  founded;  for  the  ordinance 
wholly  fails  to  fix  the  amount  to  be  assessed  upon  the  contiguous  prop- 
erty, nor  does  it  furnish  any  data  by  which  the  commissioners  could  as- 
certain the  amount. 

But  the  case  on  hand  is  not  one  of  special  taxation.  It  is,  as  the  or- 
dinance shows  upon  its  face,  one  of  special  oMemnenty  and  is  governed  by 
radically  different  principles.  A  special  assessment  differs  from  special 
taxation,  namely,  in  this:  that  the  assessment  cannot  in  any  case,  or 
under  any  circumstances,  exceed  the  benefits  it  will  derive  from  the  im- 
provement; and  the  owner  of  the  property  assessed  has  the  right,  if  dis- 
satisfied with  the  assessment,  to  have  this  question  passed  upon  by  a 
jury,  and,  if  not  content  with  their  finding,  to  have  it  reviewed  in  an 
appellate  tribunal;  whereas,  in  cases  of  special  taxation,  the  jury  have 
nothing  to  do  with  the  amount  which  is  by  ordinance  assessed  upon  con- 
tiguous property.  Whereas,  in  the  present  case  it  is  proposed  to  raise 
money  by  specifiJ  assessment  for  some  local  improvement,  the  amount  nec- 
essary for  the  purpose  is  ascertained,  in  the  first  place,  by  a  commis- 
sioner appointed  by  the  municipality  for  that  purpose.  Upon  proper 
application,  the  county  court  then  appoints  three  commissioners  to  make 
the  assessment.  The  duties  of  these  commissioners  are  defined  with 
great  particularity  in  section  140,  c.  24,  Rev.  St.  (Starr  &  C.  Ed.)  That 
section  is  as  follows: 

*'It  shall  be  the  duty  of  such  commissioners  to  examine  the  locality  where 
the  improvement  is  proposed  to  be  made,  and  the  lots,  blocks,  tracts,  and 
parcels  of  land  that  will  be  specially  benefited  tliereby,  and  to  estimate  what 
proportion  of  the  total  cost  of  such  improvement  will  be  of  benefit  to  the 
public,  and  what  proportion  thereof  will  be  of  benefit  to  the  property  to  be 
benefited,  and  apportion  the  same  between  the  city  or  village  and  such  prop- 
erty, so  that  each  shall  bear  its  relative  equitable  propoilion,  and,  having 
found  said  amounts,  to  apportion  and  assess  the  amount  so  fouud  to  be  of 
benefit  to  the  property  upon  the  several  lots,  blocks,  tracts,  and  parcels  of  land 
in  the  proportion  in  which  they  will  be  severally  benefited  by  such  improve- 
ment: provided,  that  no  lot,  block,  tract,  or  parcel  of  land  shall  be  assessed  a 
greater  amount  than  it  will  be  actually  benefited." 

It  is  manifest  from  this  section  that  the  commissioners  not  only  appor- 
tion the  gross  amount  to  be  raised  on  the  property  benefited,  between 
the  lots  or  parcels  of  land,  as  is  done  in  the  case  of  special  taxation,  but 
they  also  determine  what  this  gross  amount  shall  be,  by  making  whaJt 
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Hiey  regard  an  equitable  and  &ir  division  of  the  cost  of  the  improvement. 
This,  as  we  have  already  seen,  they  have  no  power  to  do  in  the  case  of 
special  taxation.  The  action  of  the  commissioners  is  conclusive  in  so 
&r  as  it  fixes  the  relative  amount  of  the  cost  of  the  improvement  that  is 
to  be  respectively  borne  by  the  municipality  and  the  owners  of  the  prop- 
erty benefited;  but,  as  already  indicated,  each  lot-owner  has  the  right 
to  show,  on  the  hearing  of  the  cause,  that  his  lot  has  been  assessed  for  a 
greater  amount  than  it  is  benefited,  or  for  more  than  its  proportionate 
share  of  the  cost  of  the  improvement.  Since,  in  the  case  of  special  as- 
sessments, the  commissioners  themselves  determine  the  proportion  in 
which  the  cost  of  the  improvement  shall  be  borne  between  the  municipal- 
ity and  the  contiguous  property  owners,  it  was  not  necessary  for  the  city 
council  to  determine  that  matter  by  ordinance.  It  follows  from  what 
we  have  said,  the  objection  to  the  ordinance  on  the  ground  stated  is  not 
well/ounded.  The  view  here  taken  is  fully  sustained  by  the  following 
authorities:  Enoa  v.  OUy  of  Springfidd^  113  111.  65;  OUy  of  Oalaburg  v. 
Searksy  114  111.  217;  WhUev.  PeopU,  94  lU.  604;  Orcav  v.  Vmage  of  2b- 
lono,  96  lU.  256. 

The  ordinance  is  also  assailed  on  the  ground  that  it  does  not  suf* 
ficiently  describe  the  nature  and  character  of  the  improvements  proposed 
to  be  made.  This  objection  we  r^ard  as  well  taken.  Paragraph  135, 
c.  24,  Starr  <t  C.  St.,  provides: 

"Whenever  such  local  improvements  are  to  be  made  wholly  or  in  part  by 
special  assessment,  the  said  council  in  cities,  or  board  of  trustees  in  villages, 
shall  pass  an  ordinance  to  that  effect,  specifying  therein  the  nature^  oharojO' 
ter,  locality  J  and  description  of  such  improvement.^ 

It  is  obvious  from  above  inspection  of  the  ordinance  that,  outside  of 
the  description  of  the  location  of  the  sewers,  there  is  no  attempt  in  fram- 
ing the  ordinance  to  comply  with  requirements  of  this  section  of  the  stat- 
ute.    As  has  frequently  been  held,  this  provision  of  the  statute  is  man- 
datory.    Foss  V.  Chicago^  56  HI.  854;  Andrem  v.  Oily  of  Chicago^  57  111. . 
239;  Lake  Shore  ic  M.  S.  R.  Co.  v.  Chicago,  56  111.  454;  Lake  v.  (My  qf\ 
Decatary  91  111.  600;  Jacksonville  Ry.  Oo.  v.  (Xty  of  JackstmvUley  2  N.  E.  * 
Rep.  478.     The  fact  that  specifications  are  referred  to  as  being  in  the. 
city  clerk's  office  cannot  alter  the  case.     That  is  not  a  source  of  informa- : 
tion  which  the  law  recognizes  in  these  matters.     The  statute,  whether 
for  wise  or  unwise  purposes,  has  required  this  information  to  be  inserted 
in  the  ordinance  itself.     That  has  not  been  done,  or  attempted  to  be 
done. 

The  ordinance  being  fatally  defective  in  the  respect  stated,  it  follows 
the  order  dismissing  the  proceeding  was  proper,  and  it  will  therefore  be 
affirmed. 
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(usnt  to 

FmLON  V.  Clabk. 

{ffypmne  Oowi  t^  lUinaU.    ICay  15, 1886.) 

1.  Eisomirr— DEFuin— EquiTABLB  Kobtoagb— Stideiigs. 

In  an  action  of  ejectment  in  wliich  the  plaintiff  relies  on  a  deed,  e^denoe 

in  avoidance,  that  the  deed  is  an  equitable  morteage,  is  not  admissible.    The 

remedy  of  the  defendant  is  in  eqnifj,  bj  injnnction. 
H  HoMisTBAD— Waivkb  ov,  HOT  NBOssaABT  Whxbb  Hohbstbad  iv  Fagt  n 

KOT  OH  LaHD  OoHTBTHD. 

A  waiTer  of  homestead  is  not  necessary  to  convey  the  interest  of  the 
grantor,  where  the  homestead  in  fact  is  not  upon  the  land  conveyed,  bat  apon 
other  land. 

Appeal  from  Will. 

FairMld  &  Blaekmanj  for  appellant. 

Mwnn  &  Mufnn,  for  appellee. 

Magbuder,  J.  Thia  is  an  action  of  ejectment,  brought  by  appellee 
against  appellant  to  recover  poeaession  of  N.  W.  i  S.  E.  i  gection  1, 
township  87  N.,  of  range  10  E.,  of  third  P,  M.,  in  Will  comity.  Upon 
the  trial  below  appellee  introduced  in  evidence  a  warranty  deed,  dated 
December  20,  1858,  executed  to  him  as  grantee,  by  appellant  and  his 
wife,  as  grantors,  conveying  the  property  in  question  for  an  express  con- 
sideration of  $772,  which  deed  was  acknowledged  on  December  20, 1858. ' 
Two  questions  arose  upon  the  introduction  of  tills  <leed,  both  of  which 
were  decided  against  appellant  by  tiie  trial  court,  and  jud^ait  was  ren- 
dered in  &vor  of  appellee.  The  rulings  upon  tiiese  two  questions  are 
^ussigned  for  error. 

The  first  assignment  of  error  is  that  the  circuit  oourt,  before  whom  the 
cause  was  tried  without  a  jury,  refused  to  receive  in  evidence  a  certain 
bond,  offered  by  the  appellant  for  the  purpose  of  showing  that  the  deed 
was  a  mortgage.  It  was  held  to  be  such  by  this  court  in  dark  v.  Kn- . 
Ion,  90  HI.  245.  The  offer  of  the  bond  was  not  accompanied  by  any 
offer  to  prove  either  that  the  debt  secured  was  not  due,  or  that  the  9&nie 
had  been  paid,  or  that  the  decree  directed  to  be  rendered  by  the  opinion  in 
90  Dl.  245,  had  been  entered  by  the  lower  court  and  performed  by  ap- 
pellant. The  deed  showed  the  l^al  tide  to  be  in  appellee.  ^^  Legal 
tities  must  prevail  in  an  action  of  ejectment.  If  a  legal  titie  so  acquired 
is  challenged,  it  cannot  be  adjudicated  in  a  court  of  law,  but  a  oourt  of 
chancery  must  be  invoked.  Johnson  v.  Watson^  87  111.  536;  Oldham  v. 
PflegeTy  84  111.  102.  Even  if  the  deed  were  a  mortgage,  the  mortgagee 
may  bring  ejectment  against  the  mortgagor.  Ddahay  v.  Olement^  8  Scam. 
201;  Carroll  v.  BaUance^  26  HI.  9.  Proof  that  the  deed  was  made  to 
secure  a  debt  would  not,  therefore,  be  a  defense  in  ejectment.  But  a 
court  of  law,  upon  the  trial  of  an  action  of  ejectment,  will  not  stop  to 
hear  evidence  as  to  whether  a  conveyance,  absolute  on  its  face,  was  or 
was  not  intended  by  the  parties  to  be  a  mere  mortgage  security.  The 
r^nedy  of  the  grantee  in  such  a  deed  is  in  equity.  He  may  tiiere  file 
his  biU,  and  enjoin  the  qectment  suit,  and  show  the  true  character  of 
the  instrument.    A  oourt  of  chancery  has  Ml  power  to  protect  his  rights. 
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•The  refusal  of  the  trial  court  to  receive  the  offered  testimony  was  not  er- 
roneous. 

The  second  assignment  of  error  is  that  the  court  refused  to  find  that 
the  deed  in  question,  which  contained  no  homestead  waiver,  conveyed 
a  part  of  the  homestead  of  the  grantors.  The  proof  shows  conclusively 
that,  when  this  deed  was  executed,  appellant  did  not  live  on  the  40  acres 
conveyed  by  it,  but  upon  another  and  different  tract  of  land.  There 
was  therefore  no  nebessity  for  a  relinquishment  of  homestead,  and  the 
question  of  a  homestead  right  had  no  existence  in  the  case.  Symonds  y, 
Lappin,  82  111.  213. 

We  find  no  error,  and  the  judgment  is  affirmed. 


(117  ni.  558) 

Hutchinson  and  others  v.  Ayres. 

(Supreme  Court  of  IlUnois,    June  12, 1886.) 

Tbubts— Parties— Bill  by  Cestui  against  Trustees. 

In  a  bill  by  a  cestui  que  trust  against  his  trustees,  for  relief,  it  fa  necessary 
that  all  co-trustees  be  made  parties.  The  decree  in  such  a  case  is  the  founda- 
tion for  relief  to  the  co-trustees  inter  sese;  and  if  all  are  not  Joined,  it  may 
prove  necessary  to  litigate  the  entire  matter  anew. 

Error  to  First  district. 

ScflOLPiELD,  J.  The  rule,  as  laid  down  in  Perry  on  Trusts,  (2d  Ed. 
S  876,)  is: 

"If  the  ceatuU  que  trust  bring  a  suit  against  the  trustees,  praying  for  relief, 
all  the  trustees  ought  to  be  made  parties,  in  order  that,  as  each  co-trustee  is 
liable  to  the  eestuis  que  trust,  the  court  may  do  complete  justice,  as  far  as 
possible,  by  taking  the  accounts  once  for  all,  and  by  adjusting  the  liabilities 
of  the  co-defendants,  and  thus  obviate  the  necessity  of  ulterior  proceedings 
and  a  multiplicity  of  suits.  The  co-trustees  ought  to  be  made  parties,  (al- 
though the  equities  between  themselves  cannot  be  adjusted,)  for  the  reason 
that  the  degree  of  relief  to  the  eestuis  que  trust  is  the  foundation  of  the  relief 
to  the  co-trustees  inter  sese;  and  If  any  of  the  trustees  are  not  parties  to  the 
first  suit  by  the  eestuis  que  trust,  they  will  not  be  bound  by  the  decree,  and 
the  whole  subject-matter  will,  of  course,  come  under  litigation  for  the  second 
time." 

There  are  exceptions  to  this  rule;  as  where  one  of  the  trustees  has  de- 
clined the  office,  or  been  discharged,  he  need  not  be  made  a  party;  and 
so  where  the  breach  of  trust  is  in  the  nature  of  a  tort  for  which  there 
could  be  no  contribution  as  between  the  defaulting  trustees,  they  need 
not  all  be  joined  as  defendants  in  a  bill  for  the  breach.  Id.  But  none 
of  the  exceptions  are  pertinent  here.     Hill,  Trustees,  813,  *521. 

Perry  v.  Knotij  4  Beav.  179,  is  almost  identical  with  the  present  case, 
except  that  the  question  of  the  want  of  proper  parties  was  there  raised  by 
plea;  while  here,  by  the  action  of  the  complainants  in  first  including  all 
the  parties,  and  then,  after  the  hearing,  dismissing  as  to  Mrs.  Hutchin- 
son, the  defendant  has  had  no  opportunity  until  now  to  raise  that  ques- 
tion.    The  remarks  of  the  master  of  the  rolls  there,  in  regard  to  the 
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complainant  and  Mrs.  Howell,  are  strictly  applicable  to  the  complainants 
and  Mrs.  Hutchinson  here.     He  said,  among  other  things: 

"One  cannot  help  seeing  that  in  this  case  the  child  of  Mrs.  Howell,  who 
most  probably  had  the  benefit  of  the  breach  of  trust,  is  by  this  suit  seeking 
to  call  upon  the  co-trustees  of  Mrs.  Howell  alone  for  payment  of  the  money, 
without  giving  them  the  opportunity  of  recovering  the  amount  from  her  es- 
tate which  received  it.  This  does  not  appear  to  me  to  be  just  or  equitable, 
and  certainly  is  not  in  conformity  with  the  decision  of  this  court." 

See,  also,  Rooke  v.  KenaingUmy  89  Eng.  Law  &  Eq.  76;  Barb.  Parties, 
(2d  Ed.)  740,  *630. 

Mrs.  Hutchinson  being  a  neca^'sary  party,  no  appeal  or  writ  of  error 
lies  upon  the  decree  until  there  is  a  final  decree  as  to  her.  International 
Bank  v.  Jenkins,  109  Bl.  219;  Thompsm  v.  IhUansbee,  55  HI.  427. 

The  case  is  not  analogous  to  those  wherein  it  has  been  held  that  a  party 
may,  by  a  voluntary  dismissal,  cause  a  preliminary  and  interlocutory  de- 
cision to  become  final.  In  those  cases  the  bill  seeks  both  temporary  and 
permanent  relief;  and  where  the  prayer  for  permanent  relief  is  aban- 
doned, the  decree  on  the  prayer  for  temporary  relief  becomes  final.  In 
such  cases  the  decree  on  the  prayer  for  temporary  relief  is  precisely  the 
same  that  it  would  be  on  the  prayer  for  permanent  relief.  But  here  the 
order  dismissing,  on  the  complainant's  motion,  as  to  Mrs.  Hutchinson, 
is  in  its  effect  directly  the  reverse  of  the  effect  of  that  indicated  by  the 
court  in  the  interlocutory  decree  rendered  before  the  dismissal.  No 
final  decree  on  the  merits  of  the  case  is  rendered  against  her,  nor  can  be 
so  long  as  this  order  remains  in  force,  whatever  may  be  the  equitable 
rights  between  the  parties.  If  it  should  be  that,  in  the  judgment  of 
this  court,  Ayres  is  liable  on  account  of  the  default  of  Mrs.  Hutchinson, 
as  the  record  now  stands,  she  will  not  be  concluded  by  that  opinion, 
and  consequently  will  not  be  concluded  by  any  decree  rendered  pursu- 
ant thereto.  Ayres  cannot  be  deprived,  in  this  way,  of  the  right  of  in- 
sisting that  his  co-trustee  shall  be  a  party  with  him,  and  concluded,  as 
well  as  himself,  by  any  decree  that  may  be  rendered  in  the  case. 

Inasmuch  as  no  final  decree  has  been  rendered  in  the  case,  the  appeal 
to  the  appellate  court  was  premature.  The  judgment  of  the  appellate 
court  is  affirmed. 


(117  ni.  237) 

Barnes  and  others  v.  Siiddard. 
(Supreme  (Jourt  of  lUinais,    May  16, 1886.) 

1,  COBPOBATrONS^-FOREIGir  CORPORATIONS  —  UnIFOHMITT  OP  CONDITIOHB   AHD 

Powers  with  Domestic  Corforatioks  Ihtbndbd  bt  Statute. 

The  intent  of  the  provision  of  section  26  of  the  corporations  act,  (1  Starr  & 
C.  St.  e.  82,  §  26.)  that  foreign  corporations  shall  be  subject  to  the  same  re- 
strictions, "and  shall  have  no  other  or  greater  powers,  than  domestic  cor- 
porations, is  to  produce  uniformity  in  the  powers,  liabilities,  duties,  and  re- 
strictions of  foreign  and  domestic  corporations,  and  bring  them  under  the 
same  law. 

2.  Same  —  Power  to  Hold  Real  Estate,  the  Same  as  That  of  Domestio 

Ck)RPORATIOKS. 

A  foreign  corporation,  having  authority  by  its  charter  to  hold  lands,  has 
the  power  to  hold  lands  in  Illinois  to  the  same  extent  that  domestic  corpora- 
tions haye. 
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8.  Sahs— Ultra  Vibbs— TTnattihobizbd  Aoquuitioh  of  Rbaltt  hot  Awaila* 

BLB  OOLLATEBAIiLT. 

Where  a  foreign  corporation  has  the  power  to  acqnlre  real  estate,  as  In  this 
instance,  so  far  as  necessary  for  its  business,  its  acquisition  of  realty  cannot 
be  assaUed  in  a  collateral  proceeding,  as  an  act  uUra  wrei.  Such  a  question 
can  be  raised  by  the  state  only,  and  in  a  direct  proceeding. 

Shofb  and  Magbudbb,  JJ.,  dissent  ^ 

Appeal  from  superior  court,  Cook  county. 

Craig,  J.  This  was  an  action  of  ejectment  brought  by  George  H. 
Barnes,  appellant,  to  recover  two  certain  lots  in  Chicago.  Both  parties 
daim  title  under  Charles  D.  Fairbanks  as  a  common  source, — the  plaintiff 
under  a  deed  executed  by  Charles  D.  Fairbanks,  September  24,  1881, 
recorded  October  14,  1881,  conveying  the  premises  to  Achsoh  T.  Fair- 
banks, and  the  defendant,  under  a  deed  executed  by  Charles  D.  Fair- 
banks, October  8, 1879,  recorded  October  11, 1879,  conveying  the  prem- 
ises to  the  United  States  Steam  Feed  Company,  a  corporation  organized 
under  the  laws  of  the  state  of  Connecticut,  and  doing  business  in  the 
city  of  Boston.  The  corporation  conveyed  the  premises  to  Mary  E. 
Gardner  by  deed  dated  December  29,  1879,  and  the  title  thus  conveyed 
passed  by  mesne  conveyances  to  the  defendant.  The  deed  made  by 
Fairbanks  to  the  corporation,  being  first  in  date,  must  prevail  over  the 
second  deed  executed  by  the  same  party,  unless  the  first  deed  is  invalid. 

It  is  contended  by  appellant  that  the  corporation  had  no  power  to  ao- 
quire  or  convey  the  land,  and  that  the  deed  made  to  it  by  Fairbanks  is 
void;  and  this  is  the  only  question  presented  by  the  record.  In  order  to 
determine  whether  the  Connecticut  corporation  had  the  power  to  acquire 
and  convey  the  lots  in  question,  it  will  be  necessary  to  examine  its  char- 
ter, and  the  law  of  the  state  where  it  was  organized,  and  also  our  own 
statute  in  relation  to  the  powers  of  foreign  corporations  in  this  state. 

Section  1  of  article  3  of  the  act  of  Connecticut  under  which  the  corpo- 
ration was  organized,  is  as  follows:  '^  Every  such  corporation  may  hold 
any  property  necessary  for  its  purposes,  and  such  as  shall  be  taken  in 
payment  of  or  as  securitv  for  debts  due  to  it."  See  Rev.  St.  Conn.  1876, 
p.  313. 

The  corporation  was  organized  March  23,  1877,  and  its  certificate  of 
incorporation  declares  the  business  of  the  corporation  to  be  ''to  make  and 
sell  feed  for  horses  and  cattle  under  letters  patent  No.  98,849,  dated 
January  18,  1870,  and  analogous  articles,  and  to  buy  and  sell  and  deal 
generally  in  such  real  and  personal  estate  as  may  be  necessary  and  con- 
venient in  the  prosecution  of  said  business." 

Section  5  of  the  Revised  Statutes  of  1874,  entitled  "Corporations,'* 
provides  that  "corporations  formed  under  this  act  shall  be  bodies  cor- 
porate and  politic  for  the  period  for  which  they  are  organized;  may  sue 
and  be  sued;  may  have  a  common  seal,  which  they  may  alter  or  renew 
at  pleasure;  may  own,  possess,  and  enjoy  so  much  real  and  personal  es- 
tate as  shall  be  necessary  for  the  transaction  of  their  business;  and  may 
sell  and  dispose  of  the  same  when  not  required  for  the  uses  of  the  cor- 
poration.    They  may  borrow  money  at  legal  rates  of  interest,  and  pledge 
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their  property,  both  real  and  personal,  to  secure  the  payment  thereof, 
and  may  have  and  exercise  all  the  powers  necessary  and  requisite  to  carry 
into  effect  the  objects  for  which  they  may.be  formed."  Section  26  of  the 
same  act  provides  that  foreign  corporations,  and  the  officers  and  agents 
thereof,  doing  business  in  this  state,  shall  be  subject  to  all  the  liabilities, 
restrictions,  and  duties  that  are  or  may  be  imposed  upon  corporations 
of  like  character  organized  under  the  general  laws  of  this  state,  and  shall 
have  no  other  or  greater  powers.^ 

It  appears  from  the  evidence  introduced  on  the  trial  that  the  corpora- 
tion sold  Fairbanks  the  right  to  make,  use,  and  sell  feed  for  horses  and 
cattle  under  letters  patent  No.  98,849  in  and  for  the  state  of  Colorado, 
and  that  the  deed  to  the  Chicago  property  was  made  to  the  corporation 
for  the  light  thus  sold.  So  far  as  appears,  this  is  the  ouly  business 
transacted  by  the  corporation  in  this  state. 

From  the  language  of  the  statute  and  the  charter  of  the  corporation 
we  think  it  is  apparent  that  the  corporation  is  empowered,  in  the  state 
where  it  was  organized,  to  acquire  and  hold  at  least  such  real  estate  as 
may  be  necessary  for  the  transaction  of  its  business,  and  also  such  as 
may  be  taken  in  payment  of  or  as  security  for  debts.  It  is  also  plain 
that  under  section  5  of  our  statute  in  relation  to  corporations,  that  cor- 
porations organized  under  that  statute  are  authorized  to  hold  so  much 
real  estate  as  may  be  necessary  for  the  transaction  of  their  business. 
This  section  of  the  statute  clearly  confers  the  power  on  domestic  corpora- 
tions to  hold  lands;  and  section  26  of  the  same  statute,  as  we  have  seen, 
provides  that  foreign  corporations  shall  be  subjected  to  all  the  liabilities, 
restrictions,  and  duties  that  are  or  may  be  imposed  upon  corporations 
of  like  character  organized  under  the  general  laws  of  this  state,  and  shall 
have  no  other  or  greater  powers.  What  was  intended  by  the  legislature 
in  the  enactment  of  this  provision  of  the  statute?  The  answer  to  this 
inquiry  nmy  be  found  in  what  was  said  in  Stevena  v.  Pratt,  101  HI.  217^ 
The  manifest  and  only  purpose  was  to  produce  uniformity  in  the  pow- 
ers, liabilities,  duties,  and  restrictions  of  foreign  and  domestic  corpora- 
tions of  like  character,  and  bring  them  all  under  the  influence  of  the 
same  law.  From  this  it  would  seem  that  a  foreign  corporation  doing 
business  in  this  state  possesses  the  same  but  no  greater  powers  than  a 
corporation  organized  under  our  statute.  Indeed,  the  limguage  of  the 
last  sentence  of  section  26,  that  foreign  corporations  shall  have  no  other 
or  greater  powers  than  our  domestic  corporations,  can  imply  nothing  less 
than  they  are  to  have  the  same  powers. 

If  we  are  correct  in  this  position,  that  the  Connecticut  corporation  had 
the  power  to  acquire  real  estate  in  this  state  necessary  for  the  transaction 
of  its  business,  or  such  as  may  be  taken  in  payment  of  or  as  security  for 
debts,  as  we  think  it  is  clear  that  it  had,  the  remaining  question  to  be 
determined  is  whether  the  deed  is  void  for  the  reason  and  upon  the 
ground  that  the  property  purchased  was  not  necessary  for  the  transac- 
tion of  the  business  of  the  corporation.  It  will  be  remembered  that  this 
question  arises  collaterally,  and  not  in  a  direct  proceeding  against  the 
corporation  to  determine  its  powers,  rights,  or  privil^es. 


Digitized  by 


Google 


480  KORTHEASTERN  REPORTER.  pU, 

Dillon,  in  his  work  on  Muaicipal  Corporations,  (section  444,)  in  the 
discussion  of  the  question,  says: 

"Whether  a  municipal  corporation,  with  power  to  purchase  and  hold  real 
estate  for  certain  purposes,  has  acquired  and  is  holding  such  property  for 
other  purposes,  is  a  question  which  can  only  be  determined  in  a  proceeding 
Instituted  at  the  instance  of  the  state.  If  tliere  is  capacity  to  purchase,  the 
deed  to  the  corporation  divests  the  estate  of  the  grantor,  and  there  is  a  com- 
plete sale;  and  whether  the  corporation,  in  purchasing,  exceeds  its  powers, 
is  a  question  between  it  and  the  state,  and  does  not  concern  the  vendor  of 
others." 

The  rule  announced  by  Dillon  has  been  indorsed  by  two  well-consid- 
ered cases  in  Indiana:  Hayward  v.  Davidson^  41  Ind.  214,  and  Baker 
V.  JVe/f,  73  Ind.  68.  Other  states  where  the  question  has  been  presented 
adopted  the  same  rule;  and  the  supreme  court  of  the  United  States,  in 
National  Bank  v.  Matthews,  98  U.  S.  628,  hold  to  the  same  opinion. 

The  question,  however,  is  not  a  new  one  in  this  state.  In  Hough  v. 
Cook  Co.  Land  Co.,  78  111.  23,  the  authorities  were  cited,  and  it  was  ex- 
pressly held  that,  where  the  corporation  had  the  power  to  purchase  and 
hold  real  estate  for  a  specified  purpose,  the  title  to  the  land  will  pass, 
although  the  corporation  may  have  exceeded  its  powers;  that  whether 
the  corporation  has  exceeded  its  powers  in  making  the  purchase  is  a 
question  between  the  corporation  and  the  state,  with  which  the  grantor 
has  no  concern.  The  same  question  arose  in  Alexander  v.  ToUeston  Club 
of  Chicago,  110  111.  66,  and  it  was  there  held,  where  a  corporation,  by 
the  law  of  its  creation,  is  authorized,  in  some  cases,  or  for  some  purposes, 
or  to  a  certain  extent,  to  take  and  hold  the  title  to  real  estate,  it  cannot 
be  made  a  question  by  any  party  except  the  state  whether  tiie  real  es- 
tate has  been  acquired  for  the  authorized  uses  or  not,  or  is  in  excess  of 
the  capacity  of  the  corporation  to  take  and  hold.  The  state  alone  must 
assert  her  policy  in  that  regard.  Here  the  corporation,  organized  under 
the  laws  of  the  state  of  Connecticut,  was  clothed  with  power  to  take  and 
hold  real  estate  for  certain  specified  purposes;  and,  when  the  deed  was 
executed,  the  title  held  by  Fairbanks  passed;  and  whether  the  corpora- 
tion exceeded  its  powers  in  accepting  the  conveyance  is  a  quesjtion  which 
cannot  be  raised  by  Fairbanks,  or  his  subsequent  grantee,  in  the  trial  of 
an  action  of  ejectment.  Had  the  corporation  been  clothed  with  no  power 
to  acquire  real  estate  in  this  state,  or  if  the  purchase  had  been  prohib- 
ited by  statute,  or  contrary  to  the  manifest  policy  of  our  laws,  a  diflTer- 
ent  question  would  be  presented ;  and  the  cases  of  CorroU  v.  East  St.  Louis^ 
67  111.  568,  and  Starkweather  v.  American  Bible  Soc.j  72  111.  50,  might 
properly  be  invoked  as  authority;  but  such  is  not  the  case. 

We  think  the  judgment  of  the  circuit  court  is  correct,  and  it  will  be 
afiirmed. 

Shope  and  Magbuder,  JJ.     We  do  not  concur  in  this  opinion. 
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(117  III.  191) 

Howe  and  others  v,  Frazer. 
(Supreme  Court  of  llUnoU,    May  15, 1886.) 

1.  Set-Off  and  CoimTER-CLAiM— Items  of,  or  Copt  of  Inbtrumeht,  to  be 

Filed— RsQUiRBMSHT  vat  be  Waited. 

The  requirement  of  section  81  of  the  practice  act,  (2  Starr  &  0.  St.  c,  110, 
par  32,)  that  the  defendant  who  pleads  a  set-off  shall  file  the  items,  or  a  copy 
of  the  instrument  relied  on  in  set-off,  is  for  the  information  and  protection 
of  the  plaintiff^  and  may  be  waived  by  the  plaintiff. 

2.  Same— Dailt  Call— Placino  Case  upon—Waiver. 

Permitting  a  case  to  be  placed  on  the  daily  call  for  a  given  day  is  an  an- 
nouncement of  readiness  for  trial,  and  a  waiver  of  the  right  to  require  such 
a  filing  of  items  or  bill  of  particulars. 

Appeal  from  appellate  court,  First  district. 
Hodges  &  Skippm^  for  appellants. 
John  P.  AUgdd,  for  appellee. 

MuLKEY,  C.  J.  The  appellants,  Arthur  Howe  and  others,  brought  an 
action  of  asmmpsUj  in  the  superior  court  of  Cook  county,  against  the  apn 
pellee,  E.  G.  Frazer,  to  recover  the  value  of  certain  goods  and  effects  al- 
i^^ed  to  have  been  sold  and  delivered  by  the  plaintiffs  to  the  defendant. 
To  the  declaration,  which  was  in  the  usual  form,  the  defendant  filed 
several  pleas  of  set-off.  For  the  purposes  of  the  question  to  be  deter- 
mined, it  will  not  be  necessary  to  notice  more  particularly  the  pleadings 
In  the  case,  or  the  character  of  the  respective  claims  of  the  parties.  This 
case  was  before  us  at  a  former  term,  and  is  reported  in  106  111.,  com- 
mencing on  page  563,  where  a  full  statement  of  the  facts  and  pleadings 
will  be  found.  It  has  also  been  twice  heard  in  the  appellate  court,  and 
has  been  three  times  tried  in  the  superior  court.  It  was  tried  the  last 
time  in  February,  1885.  On  the  twenty-first  of  the  month,  while  the 
case  was  on  call,  and  liable  to  be  called  up  at  aay  moment,  the  plain- 
tiff's counsel  "moved  the  court  for  a  rule  requiring  defendant  to  file, 
with  his  pleas  of  set-off  in  this  cause,  a  copy  of  the  instrument  and  ac- 
counts upon  which  he  intended  to  rely  and  referred  to  in  his  pleas." 
Counsel  for  defendant  filed  an  afiidavit  in  opposition  to  the  motion,  set- 
ting forth,  in  substance,  that  the  case  bad  been  tried  twice  before;  that 
the  evidence  relied  on  by  the  defendant  had  been  fully  taken  down  by  a 
short-hand  reporter,  and  that  the  plaintiff  could  not  but  know  the  mat- 
ter relied  on  in  support  of  his  pleas;  that  the  case  had  been  put  upon 
the  call,  and  set  for  Wednesday,  the  18th,  but  three  days  before;  that 
since  that  both  sides  had  been  watching  the  case,  claiming  to  be  ready 
to  proceed  as  soon  as  the  case  was  reached;  that  nothing  was  said  to  the 
defendant  about  wanting  a  bill  of  particulars  until  the  afternoon  of  the 
day  before;  that  in  order  to  give  exact  dates  and  details  of  labor  per- 
formed and  money  expended,  for  which  the  defendant  sought  to  recover, 
it  would  probably  be  necessary  to  send  to  Rock  Island  for  defendant's 
books  and  papers  relating  to  those  matters,  which  would  necessitate  a  con- 
tinuance of  the  case.  Under  these  circumstances,  the  court  denied  the 
application  for  the  rule.  The  plaintiff  then  moved  the  court  to  strike 
y.7N.E.no.5 — 31 
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from  the  files  the  defendant's  pleas  of  set-off,  for  the  reason  he  had  &iled 
to  comply  with  the  requirements  of  section  32  of  the  practice  act,  which 
provides:  ''If  the  defendant  shall  plead  or  give  notice  of  any  set-off,  he 
shall  file,  with  such  plea  or  notice,  a  copy  of  the  instrument  or  account 
upon  which  he  intends  to  rely."  The  plaintiffs  then  asked  the  court, 
for  the  same  reason,  to  rule  out  and  reject  all  evidence  offered  in  support 
of  the  pleas,  which  the  court  refused  to  do. 

These  several  rulings  of  the  court  to  which  exceptions  werq  taken,  pre- 
sent substantially  the  same  question;  namely,  whether  the  provision  of 
the  statute  is  absolutely  imperative  so  as  to  give  the  court  no  discretion 
in  any  case  where  it  has  not  been  complied  with,  and  an  application  is 
made  for  its  enforcement.  The  question  is  put  in  this  form,  for  the  rea- 
son it  is  too  clear  to  admit  of  argument  that  if  the  enforcement  of  this 
provision  is,  under  any  circumstances,  a  matter  of  discretion  with  the 
court,  it  was  clearly  so  in  this;  and,  assuming  such  to  be  the  case,  we 
have  no  doubt  it  was  properly  exercised.  The  filing  of  a  plea  of  set-off 
is  the  commencement  of  a  cross-action,  such  plea  answering  to  the  dec- 
laration in  the  original  action;  and  the  proceeding  in  the  cross-action,  so 
far  as  the  question  under  consideration  is  concerned,  is  governed  sulv- 
stantially  by  the  same  rules  and  principles  that  are  held  to  apply  to  the 
eighteenth  section  of  the  practice  act,  which  requires  the  plaintiff  to  file 
with  his  declaration  a  copy  of  the  account  or  instrument  sued  on.  Un- 
der either  section,  the  account  or  instrument  upon  which  a  recovery  is 
sought,  should  be  filed,  as  therein  required.  It  is  a  right  of  the  oppo- 
site party  to  have  it  done.  But  this  right  must  not  be  enforced  in  such 
a  way  as  to  work  injustice  to  the  adverse  party.  Like  most  other  legal 
rights,  it  is  one  that  may  be  waived,  and  the  party  entitied  to  its  en- 
forcement must  not  so  act  as  to  lead  his  adversary  to  suppose  it  has  been 
waived  until  it  would  subject  him  to  loss  or  inconvenience  to  have  it 
then  enforced.  Such  was  manifestiy  the  case  here,  if  the  allowing  of 
the  application  would  have  worked  a  continuance  of  the  cause,  which  is 
quite  likely.  At  the  very  time  this  application  was  first  made  the  case 
was  liable  to  be  called  up  at  any  moment,  tinder  all  the  circumstances, 
the  asking  of  the  rule  at  that  stage  of  the  proceeding  looks  very  much  as 
if  it  was  done  for  delay  merely.  Had  the  plaintiffs  in  good  faith  really 
desired  an  account  filed  to  enlighten  them  as  to  the  character  of  the  de- 
fendant's claim,  they  should  have  applied  for  the  rule  before  the  case 
was  set  down  for  a  day  certain  oil  the  call-docket.  By  having  gone  to 
trial  on  the  merits  twice  before,  and  having,  without  objection,  permit- 
ted the  case  to  be  set  for  a  day  certain  on  the  call-docket,  the  defendant 
was  fully  justified  in  considering  the  right  in  question  as  waived,  and  it 
would  have  been  unfair  to  him,  under  such  circumstances,  to  have  en- 
forced it  at  that  stage  of  the  proceeding.  We  are  therefore  of  opinion 
that  the  several  rulings  of  the  court  above  mentioned  were  proper,  and 
consequentiy  afford  no  ground  for  a  reversal.  The  conclusion  here 
reached  we  think  is  sustained  by  the  following  cases :  McCarthey  v.  JWixmey , 
41  HI.  301;  Eddie  v.  Eddie,  61  111.  184;  Mastin  v.  Tmcray^  2  Scam.  216. 

The  judgment  wUl  be  affirmed. 
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017  lU.  637) 

LOHAX  V.  GoiDXLIto 
(Buprmne  Oowrt  tf  lUinaii.    Maj  16, 1886.) 

1.  JoiKT  TBVAirre  Ain>  Tbvantb  in  Commoh— Rbdbmttioit  fbok  Tax  Salb  bt 
On  IiTDSsa  FOB  Bbnbvit  ov  Ajll. 

A  redemption  from  a  tax  sale  by  one  of  several  co-tenants  inures  for  the 
benefit  of  all.  The  redeeming  tenant  cannot  assert  any  rights  thereunder  as 
adverse  to  the  other  co-tenants. 

8.  8AMB~-RBDBMFnoH  OP  Whoub.  avd  AoQUiBiTXOir  OP  Lboal  Tvrui,  BmUBOTBD 
TO  Tbust  fob  Co-Txnants. 

If  one  co-tenant  should  redeem  the  entire  land  from  a  tax  sale,  and  acquire 
the  legal  title  to  the  whole,  such  title  is  subject  to  a  constructive  trust  for  the 
co-tenant,  for  the  extent  of  his  interest,  m  case  of  two  co-tenants,  a  decree 
to  convey  the  undivided  half  of  the  land  to  such  co-tenant  is  therefore  sus- 
tainable. A  decree  to  convey  tjie  undivided  half  of  the  interest  acquired  by 
the  redemption  is  preferable. 

Appeal  from  Du  Page. 

BJbert  H.  Qaryy  for  appellant. 

EUis  8.  Cheesdmmghj  Jr.y  for  appellee. 

MuLKBY,  C.  J.  On  the  twenty-fifth  day  of  April,  1870,  John  Atkin- 
son, being  the  owner  of  the  land  involved  in  this  litigation,  conveyed  by 
quitclaim  deed  an  undivided  half  thereof  to  Edwin  Walker.  On  the 
twentieth  of  June,  1881,  liewis  EUsworth,  Jr.,  purchased  the  entire  tract 
at  a  tax  sale.  On  the  twentieth  of  October,  1882,  John  H.  Lomax,  at 
an  execution  sale  by  the  United  States  marshal  for  the  Northern  district 
of  Illinois,  purchased  Walker's  interest  in  the  premises,  for  which  he 
subsequently,  on  the  twenty-third  January,  1884,  received  a  marshal's 
deed.  On  the  twenty-first  of  June,  1883,  the  county  clerk  executed  to 
Ellsworth,  Jr.,  a  tax  deed,  who  on  the  same  day  quitclaimed  his  interest 
in  the  premises  to  Lomax.  Atkinson,  on  the  twenty-sixth  of  June,  1884, 
conveyed  by  warranty  deed  his  undivided  half  in  the  premises  to  A.  E. 
Guild,  Jr.,  who,  on  the  thirtieth  of  January,  1885,  conveyed  the  same 
to  appellee,  George  A.  Gindell.  It  also  appears  that,  for  the  considera- 
tion of  about  $15  paid  by  appellant  to  Ellsworth,  the  two,  some  time 
before  the  time  for  reclaiming  the  premises  from  the  tax  had  expired, 
entered  into  a  contract,  by  the  terms  of  which  the  latter  was  to  be  per* 
mitted  to  take  out  a  tax  deed  as  though  no  redemption  had  taken  place, 
an<l  then  convey  the  premises  to  appellant,  which  agreement,  as  already 
seen,  was  fully  performed.  This  transaction,  in  legal  effect,  amounted 
simply  to  a  redemption  of  the  premises  from  the  tax  sale.  Under  this 
state  of  facts  the  appellee  filed  Uie  present  bill  against  Lomax,  asking  to 
redeem  from  said  tax  sale  upon  payment  by  him  of  his  share  of  the  re- 
demption money,  and  also  to  compel  Lomax  to  quitclaim  to  complainant 
one  undivided  half  of  the  land.  There  was  a  decree  in  accordance  with 
the  prayer  of  the  bill,  and  the  present  appeal  is  from  that  decree. 

The  form  of  the  decree  may  be  objectionable,  yet  we  have  no  doubt 
that  appellee  is  entitled  to  the  relief  intended  to  be  granted;  namely, 
the  establishment  of  his  right  to  €ui  undivided  half  of  the  land,  unaffected 
by  the  tax  sale,  and  all  conveyances  made  in  pursuance  thereof,  or  which 
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are  dependent  thereon.  By  Lomax's  purchase  at  the  marshal's  sale,  he 
became  the  owner  of  Walker's  undivided  half  of  the  land,  subject  to  the 
right  of  redemption'from  the  marshal's  sale  through  which  he  claimed. 
By  reason  of  his  purchase  the  law  conferred  on  him,  as  tenant  in  com- 
mon with  Atkinson,  the  right  to  redeem  the  entire  premises  from  the 
maturing  tax  title, — the  time  of  redemption  having  yet  some  eight  months 
to  run;  yet  the  same  law  which  conferred  upon  him  this  right  to  redeem 
Atkinson's  interest,  as  well  as  his  own,  annexed  to  it  the  qualification 
that  the  redemption,  when  so  made,  should  inure  to  the  benefit  of  Air 
kinson,  on  condition  that  he,  or  those  claiming  through  him,  would  pay 
to  Lomax  one-half  of  the  cost  of  redemption.  The  money  thus  advanced 
for  Atkinson  in  making  the  redemption  became  an  incumbrance  or  charge 
upon  his  interest  in  the  land  in  favor  of  Lomax,  which  appellee,  as  a 
purchaser  from  Atkinson's  grantee,  has  a  clear  and  undoubted  right  to 
pay  off  and  discharge.  As  the  view  here  taken  is  fully  sustained  by  the 
previous  decisions  of  this  court,  further  discussion  of  the  subject  is 
deemed  unnecessary.  Chickering  v.  FaHcj  38  111.  342;  McConnd  v.  Kon- 
epd,  46  111.  519;  Busch  v.  Huston,  75  111.  343;  Bradcen  v.  Oooper^  80  LI. 
221;  Lewis  v.  Ward,  99  HI.  525;  Hinldey  v.  Greene,  52  HI.  223. 

Assuming  the  law  to  be  as  stated,  what  we  have  already  said  is  a  suf- 
ficient answer  to  all  the  points  raised  in  appellant's  argument,  except  the 
last,  which  goes  rather  to  the  form  than  the  substance  of  the  decree. 
The  point,  as  stated  by  counsel,  is  thus  made: 

"If  the  court  should  hold  the  act  of  appellant,  in  acquiring  a  tax  title  to 
the  premises,  amounts  simply  to  a  payment  of  the  taxes,  and  that  appellee  is 
entitled  to  redeem,  then,  of  course,  appellant  has  no  title  to  the  property  in 
question,  except  the  title  to  an  undivided  half  which  he  acquired  by  virtue 
of  the  marshal's  sale  and  deed,  and  this  title  t?ie  court  decrees  must  he  eon- 
veyed  to  appellee." 

The  court  below  doubtless  proceeded  upon  the  theory  that  inasmuch 
as  the  tax  proceeding  appears  to  have  been  regular,  and  no  improper 
conduct  or  bad  faith  is  imputed  to  any  of  the  officers  of  the  law  con- 
nected with  it,  the  tax  deed  of  the  county  clerk  had  the  effect  to  pass 
the  legal  title  to  Ellsworth.  By  that,  by  reason  of  the  fraud  which  ap- 
pellant was  attempting  to  practice  upon  Atkinson,  to  which  Ellsworth 
himself  was  a  party,  the  law  raised  a  constructive  trust  in  Atkinson's 
favor,  to  the  extent  of  his  interest  in  the  land.  Assuming  such  a  trust 
to  have  been  raised,  it  could  only  be  upon  the  theory  that  the  acquiring 
of  the  title  in  the  manner  stated  was,  as  to  Atkinson  and  those  claiming 
under  him,  to  be  treated  in  equity  as  a  redemption  merely  from  the  tax 
sale.  Taking  their  view  of  the  matter,  there  was  certainly  no  inconsis- 
tency in  directing  a  conveyance  to  appellee  of  one  undivided  half  of  the 
land,  as  is  done  by  the  decree;  and,  if  the  theory  suggested  is  the  cor- 
rect one,  the  decree  was  entirely  proper.  Certainly,  precedents  are  not 
wanting  where  similar  decrees  have  been  rendered  in  cases  much  like  the 
present.  As  the  objection,  however,  may  be  remedied  altogether  by  a 
slight  change  of  the  language  of  the  decree,  it  will  be  so  modified  in  tins 
court,  which  will  obviate  the  necessity  of  determining  definitely  whether 
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the  decree,  as  rendered,  is  technically  correct  or  not.  An  order  will 
therefore  be  entered  in  ihiB  conrt  so  modifying  the  decree  of  the  court 
below  as  to  reqaire  appellant  to  convey  and  quitclaim  to  appellee  one 
undivided  half  of  any  and  all  interest  he  may  have  acquired  to  the  land 
in  question  through  said  tax  deed  and  the  conveyance  from  Ellsworth  to 
himself.     Judgment  afirmed. 


Wabash,  St.  L.  &  P.  Ry.  Co.  v.  Peterson.* 
{Supreme  Court  of  Illinois.    June  8, 1886.) 

1.  EsTOFPBir— Writ  of  Error— He areno  on  Appeal  Bars  HKARnro  of  Sake 
Errors— Res  Adjtjdicata. 

Where  the  defendant  in  error  pleads  to  the  writ  of  error,  a  former  appeal 
in  the  same  cause,  and  a  Judgment  thereon,  such  plea  is  a  complete  bar,  and 
a  demurrer  thereto  should  be  overruled.  Whatever  has  been  decided  on  one 
appeal  or  writ  of  error  cannot  be  re-examined  and  decided  on  a  subsequent 
writ  of  error,  brought  on  the  same  record. 

9.  Samb— EviDKNCB— Rbcori>— NuL  TiKL  Rbookd-— Suggestion  of  Duchiution 
OF  Record  not  Allowed— Record  Tried  by  Inspection— Presumption 
OF  RBGULARrrr. 

Under  a  replication  of  nul  Ud  record  to  the  plea  of  former  adjudication,  the 
court  will  not  allow  a  suggestion  of  diminution  of  such  record  by  a  mis- 
prision of  the  clerk  so  that  it  did  not  present  the  issues  now  presented.  The 
record  must  be  tried  by  an  inspection  of  the  record  itself.  It  imports  verity, 
and  the  presumption  of  regularity  will  be  indulged. 

Error  to  appellate  court,  Third  district.     On  rehearing. 

SooTT,  J.  A  writ  of  error  was  sued  out  from  the  appellate  court  of 
the  Third  district,  to  reverse  a  judgment  which  Maria  Peterson  had,  at 
the  November  term,  1883,  of  the  circuit  court  of  Mason  county,  recov- 
ered against  the  Wabash,  St.  Louis  <t  Pacific  Railway  Company.  The 
writ  was  made  returnable  to  the  November  term,  1884i,  of  the  appellate 
court.  At  that  term  of  court  defendant  in  error  appeared  and  pleaded  a 
plea  in  bar  of  the  writ.     After  the  formal  beginning,  the  plea  continued: 

"On  November  9, 1888,  plaintiff  in  error  prosecuted  an  appeal  to  this  court 
from  the  identical  judgment  of  the  court  below  mentioned  in  the  proceedings 
in  this  case,  and  assigned  on  the  record  the  same  errors  assigned  in  this  case; 
and  said  appeal,  upon  the  errors  therein  assigned,  came  on  to  be  heard  in  this 
court  at  the  May  term,  1884,  ♦  •  ♦  and  such  proceedings  were  had  on 
said  appeal  that  on  tlie  third  day  of  July,  1884,  it  was  considered  by  this  court 
that  neither  in  said  record  and  proceedings,  nor  in  the  rendition  of  said  decision 
of  the  court  below,  was  there  any  error,  and  that  said  judgment  be  affirmed, 
notwithstanding  the  matters  therein  assigned  for  error,  and  that  said  appellee 
[therein]  recover  of  appellant  [^therein]  costs,  as  by  the  record  in  said  appeal 
case  will  now  appear,  which  said  judgment  of  this  court  is  in  full  force,  and 
not  reversed.    All  of  which  defendant  is  ready  to  verify," 

A  demurrer  interposed  to  this  plea  was  by  the  court  overruled.  After^ 
wards  plaintiff  in  error  replied,  (1)  nvl  Hd  record;  and  (2)  by  four  special 
replications,  in  which,  in  substance,  it  was  averred  that  Uie  merits  of  the 
controversy  between  the  parties  were  not  heard  and  determined  by  the 

^For  the  original  opinion,  see  6  N.  £.  Rep.  412, 
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appellate  court  on  the  appeal,  on  account  of  the  misprision,  omission, 
and  de&ult  of  the  derk  of  the  circuit  court,  in  this:  that,  in  making  up 
the  transcript  of  the  proceedings  had  in  the  circuit  court,  to  be  submitted 
to  the  appelate  court,  such  derk  failed  and  omitted  to  transcribe  the  bill 
of  exceptions,  which  was  a  part  of  the  record,  into  the  transcript  made, 
by  reason  whereof  the  record  of  the  proceedings  now  presented  to  the 
court  was  not  before  the  appellate  court,  and  that  such  court  could  not, 
and  did  not,  on  such  appeal,  decide  upon  and  determine  the  errors  herein 


There  was  no  error  in  the  decision  of  the  appellate  court  in  overruling 
the  demurrer  to  the  pleas  filed  by  defendant  in  error  in  that  court.  Con- 
ceding the  facts  alleged  in  the  plea  are  true,  as  the  demurrer  admits 
them  to  be,  they  constitute  a  complete  bar  to  the  present  suit. 
;  "Nor  was  there  any  error  in  sustaining  the  demurrer  to  the  lour  special 
replications.  The  matters  alleged  cannot  be  proved  as  an  answer  to  the 
plea,  of  defendant  in  error.  It  has  often  been  dedded  by  this  court  that 
whatever  has  been  dedded  on  one  writ  of  error  cannot  be  re-examined  on 
a  subsequent  writ  of  error  brought  on  the  same  record.  Other  courts 
have  declared  the  same  doctrine.  Chaffin  v.  Taylor^  116  U.  S.  567;  S. 
C.  6  Sup.  Ct.  Rep.  518,  Conceding  it  to  be  true,  as  allied  in  the 
plea,  the  identical  errors  assigned  on  the  record  in  this  suit  were  as- 
signed on  the  same  record  on  a  former  appeal,  and  the  judgment  was  then 
affirmed-  in  all  things,  notwithstanding  the  errors  then  assigned,  it  is  ob- 
yious  that  decision  is  res  judicata,  and  the  same  errors  cannot  be  re- 
icxamined  in  this  suit.  It  cannot  be  shown  by  oral  testimony  the  court 
.(li^  not  det^mine  the  case  on  its  merits,  when  it  appears  from  the  reo- 
pr^  of  its  judgment  the  court  did  so  determine  the  case.  It  is  but  stat- 
ing a  doctrine  well  understood  that  the  record  of  a  court  can  never  be 
cQntradicted,  varied,  or  explained  by  evidence  beyond  or  outside  of  the 
record  itsdf;  a  contrary  rule  might  be  disastrous  in  its  result.  A  record 
imports  verity,  and  the  rule  is,  it  must  be  tried  and  construed  by  itsdf. 
Harris  v.  Lester y  80  111.  307.  All  that  these  replications  contained  that 
was  proper  to  be  proved  on  the  trial  could  be  given  in  evidence  under 
the  replication  of  nxd  lid  record. 

'  Issue  having  been  joined  on  the  replication  of  nul  Hd  record,  the  cause 
was  submitted  to  the  court  for  trial,  and  the  court  found  the  issue  "for 
defendant  in  error,  and  that  plaintiff  in  error  be  barred  of  its  suit,"  and 
rendered  final  judgment  against  plaintiff  in  error  for  costs,  and  awarded 
execution  for  the  collection  of  the  same.  Nothing  appears  in  this  reo- 
•ord  to  show  what  evidence  was  introduced  in  the  appellate  court  on  the 
issue  formed,  and  it  will  be  presumed,  in  ibvorof  the  action  of  the  court, 
the  evidence  that  was  introduced  warranted  it  in  finding  the  issues  for 
.'defendant  in  error  as  was  done.  Indulging,  as  the  rule  is,  every  reason- 
able presumption  in  favor  of  the  regularity  of  the  proceedings  in  the  ap- 
pellate court,  where  nothing  to  the  oontrary  appears,  the  judgment  of 
that  court  will  be  affirmed. 
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(118  ni.  7S) 

Chicaoo,  B.  &  Q.  R.  Co.  v.  Boyd  and  another. 
(Supreme  Court  ofllHnoie,    June  12, 1886.) 

t  YBRDOB  AMD  VbNPBB—BoNA  FiDB  PuB0HA8B»— POBBXanOlf  AB  NOTIOB.- 

Where  a  sendee  of  property  is  in  possession ,  and  the  vendor  conyeys  the 
property  to  a  third  person,  the  possession  of  the  yendee  is  notice  to  the 
grantee,  and  to  all  the  world,  of  all  claims  of  the  vendee.^ 
9l  Statutb  ov  Frattds—Oral  Land  Oontbact,  Pabtlt  Pbbfobicbd  bt  Tbah8- 

FBB  OF  POfiSBSaiON  AND  ImFROYBMBNTS,  EbFOBCBABLB. 

An  oral  contract  f ot*  the  sale  of  lands,  which  contract  is  partly  performed 
by  a  transfer  of  the  possession  of  the  land  to  the  bargainee,  and  the  exaction 
by  him  of  yaluable  improyements  thereon,  in  taken  out  of  the  prohibition  of 
the  statute  of  frauds.' 

&   BpBCIFIC  PeRFOBICANCB  —  Land  CSONTBACT,  EnFOBGBO  WHBBB  Ck>MFLAINAi7T 

Rbcsiyed  Possession. 

An  oral  land  contract,  partly  .perfonned  by  transfer  of  poesessioa  and  thet 
erection  of  improyements,  will  be  specifically  enforced  in  equity.  >The  eY|j- 
dence  in  this  case  reyiewed.  and  a  decree  dismissing  the  bill  reversed.  < 

Appeal  from  La  Salle. 

Scott,  0.  J.  The  bill  in  this  case  was  brought  by  fhe  Chicago,  BuTf^ 
lington  &  Quincy  Railroad  Company  against  Joseph  Boyd  and  Freemaxx 
Poondstone,  and  was  to  enjoin  an  ejectment  suit  brought  by  defendant 
Poundstone  against  complainant  to  reooyer  possession  of  the  tract  of  land 
in  dispute,  and  to  compel  a  specific  performance  of  an  aU^ed  verbal 
contract  made  with  complainant  by  defendant  Boyd  for  the  conveyance 
to  complainant  of  the  premises  in  controversy.  Prior  to  1870,  Boyd 
owned  a  quarter  section  of  land,  of  which  the  lot  in  controversy  is  a 
part,  over  which  what  is  called  the  ''Fox  River  Railroad  Company,''  a 
corporation  existing  under  the  laws  of  this  state,  was  about  to  construct 
its  railroad;  and,  in  order  to  induce  that  company  to  locate  its  depot 
upon  lands  of  Boyd,  and  construct  the  usual  buildings  for  depot  pur- 
poses, and  to  construct  switches  and  turn-outs  at  that  point,  he  offered 
and  agreed  to  convey  to  the  company  a  certain  amount  of  lands  to  be 
used  for  depot  grounds;  and  it  was  also  alleged  that  defendant  Boyd  of-' 
fered  to  convey  to  the  company  one  acre  of  land,  adjoining  the  proposed, 
depot  grounds,  for  what  is  called  a  ''section-house"  for  the  safe-keeping 
of  tools,  and  upon  which  to  erect  a  dwelling-house  for  its  section  fore- 
man. The  object  defendant  Boyd  had  in  view  in  obtaining  the  location 
of  a  station,  depot,  and  other  buildings  upon  his  land  was  that  he  might 
thereafter  lay  out  a  town  or  village,  and  sell  lots  so  as  to  enhance  the 
value  of  his  property.  In  addition  to  the  land  proposed  to  be  donated 
to  the  railroad  company,  defendant  Boyd  and  one  Crumrine  agreed  to 
give  the  contractors  constructing  the  road  $1 ,000  if  the  depot  should  be 
located  at  the  point  where  they  desired  to  have  it.  It  was  decided  to 
locate  and  construct  the  depot,  switches,  and  turn-outs  upon  the  land  of 
Boyd;  and,  so  it  is  aUeged,  the  propositions  made  by  liim  were  accepted 
by  the  company.     It  seems  the  Fox  River  Railroad  Company  beoune 

>8ee  note  at  end  of  case,  parti.  *Seenoteatendof  case,  part2.  > 
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unable  to  finish  the  construction  of  the  railroad  it  had  undertaken  to 
build,  and  afterwards,  in  1870,  it  granted  and  demised  to  complainant, 
in  perpetuity,  all  its  property,  real  and  personal,  and  all  the  privileges 
and  franchises  it  had  under  its  charter  from  the  state.  That  was  equiv- 
alent to  absolute  conveyance.  Immediately  thereupon  complainant  en- 
tered into  possession,  and  commenced  the  work  of  finishing  the  road  be- 
tween the  terminal  points,  as  originally  proposed  by  the  Fox  River  Rail- 
road Company;  and  it  is  then  alleged  that  Boyd,  on  being  made  ac- 
quainted with  the  rights  of  complainant  in  the  premises,  entered  into 
an  agreement  with  complainant  to  carry  out  and  fulfill  the  agreement 
he  had  made  with  the  former  company  concerning  the  location  of  a  star 
tion  upon  his  land,  and  to  build  a  depot  thereon;  and,  moreover,  should 
it  build  a  house  upon  the  one  acre  of  land  mentioned  and  described,  and 
occupy  the  same  by  its  section  foreman,  then  he  (Boyd)  would  convey, 
by  a  good  and  sufficient  deed  of  conveyance,  the  real  estate  above  de- 
scribed, including  the  one  acre  of  land  last  above  described,  according 
to  the  agreement  above  set  forth.  It  is  then  further  alleged  that  the  cov- 
enants and  agreements  of  Boyd  were  then  and  there  accepted  by  com- 
plainant, and  that  it  fiilly  and  implicitly  relied  upon  such  agreements 
of  Boyd,  and  complainant  at  once  entered  into  possession  of  the  one  acre 
of  land  above  described,  with  the  full  knowledge  and  consent  of  Boyd, 
and  at  once  began  to  make  permanent  and  valuable  improvements  upon 
such  tract  of  land,  and  inclosed  the  most  thereof  with  suitable  fences, 
and  constructed  a  well  thereon  at  great  expense,  being  about  $200,  and 
erected  a  building  thereon  at  a  cost  of  about  $1,000,  and  also  erected 
such  out-buildings,  stables,  and  other  necessary  buildings,  and  that  the 
value  of  the  acre  of  land  was  but  a  small  part  of  the  value  of  such  prem- 
ises after  the  same  were  Improved;  that  it  has  been  in  the  continuous 
and  uninterrupted  possession  of  the  premises  from  that  time  until  the 
filing  of  this  bill,  and  has,  during  that  time,  made  valuable  improve- 
ments thereon,  with  the  full  knowledge  and  consent  of  Boyd,  and  he 
has  repeatedly  promised  to  execute  a  deed  of  the  premises  to  complain- 
ant, but  has  hitherto  failed  and  neglected  to  do  so. 

The  one-acre  tract  of  land  described,  on  which  the  "section-house"  and 
other  improvements  have  been  made,  is  the  tract  of  land  involved  in 
this  litigation.  Long  after  the  complainant  had  entered  into  posseasion, 
and  inclosed  the  premises,  and  improved  the  same  by  erecting  a  dwell- 
ing-house and  other  buildings  thereon,  Boyd  conveyed  this  one-acre 
tract,  with  other  lands,  to  his  now  co-defendant,  Poundstone.  Of  course, 
complainant's  possession  was  notice  to  Poundstone  of  its  rights  in  the 
property,  and  in  the  consideration  of  the  case  it  will  be  treated  as  though 
the  litigation  concerned  only  complainant  and  defendant  Boyd.  Tlie 
answers  filed  by  defendant  insist  upon  the  statute  of  frauds  as  a  defense. 
Otherwise  what  they  contain  is  of  no  importance,  further  than  they  put 
the  matters  alleged  against  defendants  at  issue.  On  the  final  hearing 
the  court  dismissed  the  bill,  and  assessed  solicitor's  fees  for  defendant's 
counsel  against  complainant  on  the  dissolution  of  the  injunction  that  had 
previously  been  granted. 


Digitized  by 


Google 


ni.]  CHICAGO,  B.  A  Q.  R.  CO.  V.  BOYD.  489 

The  point  made  in  support  of  the  decree  dismissing  the  bill,  that 
there  is  no  testimony  sustaining  the  making  of  the  allied  verbal  con- 
tract set  up  in  the  bill,  is  not  well  taken.  It  is  insisted  it  is  nowhere  al- 
lied in  the  original  bill  that  aay  contract  or  agreement  was  ever  made  by 
and  between  Boyd  and  complainant  with  reference  to  the  donation  of  the 
lot  in  question.  This  is  a  misapprehension  of  the  scope  of  the  bill.  It  is 
alleged,  by  way  of  recital,  that,  in  the  first  place,  Boyd  made  to  the  Fox 
River  Railroad  Company,  perhaps  through  the  contractors  to  whom  the 
building  of  the  road  was  let,  propositions  concerning  the  location  of  the 
depot  and  other  buildings  at  the  station  on  his  lands,  to  be  called 
"Grand  Ridge.''  But  that  company  did  not  complete  the  road,  and, 
after  complainant  came  into  possession,  he  renewed  his  propositions  to 
complainant;  and  it  is  distinctly  alleged,  if  complainant  would  build  a 
house  upon  the  one-acre  tract  in  dispute,  and  occupy  tlie  same  by  ite 
section  foreman,  then  he  (Boyd)  would  convey  the  one-acre  tract  to  com- 
plainant. What  is  said  concerning  the  proposition  to  the  Fox  River 
Railroad  Company  was  simply  by  way  of  recitals,  and  might  as  well 
have  been  omitted.  It  may  now  be  treated  as  surplusage,  and  it  is  im- 
material whether  the  allegations  in  that  respect  are  proved  or  not.  A 
distinct  contract  is  alleged  on  the  part  of  Boyd  to  convey  the  land  to 
complainant  upon  the  performance  of  certain  conditions;  and  the  real 
question  is  whether  that  contract  has  been  proved,  and  whether  it  has 
been  so  fully  performed  that  complainant  can  have  a  specific  p^orm- 
ance  of  it  decreed  in  its  favor.  The  statute  of  frauds  set  up  in  the  an- 
swer can  have  no  application. 

There  can  be  no  doubt  that  complainant  altered  into  the  possession  of 
the  property  under  some  sort  of  verbal  agreement  with  Boyd  for  a  deed, 
whether  that  agreement  was  absolute  or  conditional,  for  a  conveyance  by 
deed  thereafter  to  be  made;  and  under  that  agreement,  whatever  it  was, 
inclosed  the  lots,  and  erected  a  dweUing-house,  and  made  other  valuable 
improvements  thereon.  That  execution  of  the  contract  would  relieve  it 
from  the  operation  of  the  statute  of  frauds.  The  only  questions,  then, 
that  can  arise  in  the  case  are  whether  Boyd  made  a  contract  with  com- 
plainant to  convey  to  it  the  lot  in  question  on  condition  complain- 
ant would  make  certain  improvements  thereon,  and  whether  such  con- 
ditions have  been  fulfilled  and  performed.  Such  a  contract,  and  ftdl 
and  complete  compliance  therewith,  is  sufficiently  proved  to  warrant  a 
decree  for  a  specific  performance.  Of  this  ijiere  can  be  no  reasonable 
doubt  when  all  the  evidence  is  considered.  Indeed,  defendant  Boyd  ad- 
mits he  made  a  contract  with  qomplainant  to  convey  to  it  the  lot  in  con- 
troversy; that  he  placed  complainant  in  possession  under  such  contract; 
and  no  question  is  made' that  complainant  has  made  such  improvements 
on  the  property  as  it  was  obligated  to  do  by  ibe  contract;  but  the  ex- 
cuse, and  the  only  excuse,  given  now  for  not  conveying  the  property,  as 
he  had  agreed  to  do,  is  that  the  promise  to  convey  was  upon  condition 
he  (Boyd)  should  be  permitted  to  construct  shippii^g-pens  for  his  own 
use  on  the  south  end  of  a  three-acre  lot  he  had  or  was  to  convey  to  com- 
plainant adjoining  the  track  of  the  railroad.     A  witness,  wholly  disinter- 
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•ested,  and  who  heard  fhe  original  contract  between  the  parties,  says  there 
was  no  such  condition  imposed  by  Boyd,  and  none  agreed  to  by  com- 
plainant. Evidently  Boyd  is  mistaken  in  what  he  says  as  to  the  terms 
imposed,  that  he  should  have  the  privilege  to  erect  cattle  or  shipping 
pens  on  the  track  of  the  road  as  a  condition  precedent  or  as  a  part  of  the 
contract  for  a  conveyance.  The  contract  to  convey  the  one  acre  on  which 
the  section-house  was  to  be  located  was  made  early  in  1871t  and  the  con- 
tract to  donate  the  three  acres  upon  which  he  says  he  was  to  have  the 
fprivilege  to  erect  shipping-pens  was  not  made  until  some  time  in  1872. 
.Brides  that  fact  in  the  case,  Boyd's  testimony  in  regard  to  the  condi- 
tions imposed  is  not  satisfactory  at  all.  He  says  he  was  denied  the 
privilege  he  had  contracted  for;  but  who  refused  him,  or  wheii^  he  does 
not  pretend  to  state.  On  the  first  occasion  when  he  spoke  to  any  of  the 
.principal  officers  concerning  the  shipping-pens,  he  was  told  he  might 
-erect  them  at  any  time;  but  he  said  he  did  not  then  want  to  do  so,  or 
:had  no  use  for  them,  as  he  was  not  then  shipping  stock. 

The  whole. evidence  considered,  leaves  not  the  slightest  doubt  the  con- 
tract was  made  precisely  as  it  was  alleged  in  the  bill.  At  that  time  Boyd 
owned  about  400  acres  of  land  in  the  vicinity  of  Grand  Ridge.  He  was 
;exceedingly  anxious  to  have  the  depot  erected  on  his  land.  In  the  first 
place,  Boyd  and  Crumrine  had  promised  the  contractors  $1,000  if  the 
depot  should  be  located  where  they  wanted  it;  but  Crumrine  it  seems 
reftiaed  to  carry  out  the  contract  after  the  depot  had  been  located  on  Boyd's 
land.  There  was  then  considerable  talk  of  moving  it  to  another  location. 
Boyd  gave  the  contractors  his  note  for  $500,  which  he  afterwards  paid, 
to  secure  the  depot  on  his  land,  Nu  doubt  the  donations  of  right  of  way 
and  lands  for  other  purposes  were  made  to  secare  and  retain  the  location 
of  the  depot;  and,  with  regard  to  the  improvements  to  be  placed  on  this 
•  one^cre  tract,  Boyd  very  sensibly  says:  ''Of  course,  I  did  desire  to  have 
buildings  and  improvements  put  there,  so  as  to  render  it  impossible  for 
the  company  to  move  their  station.  That  would  be  naturally  so."  The 
conclusion  is  well  supported  by  the  testimony,  the  contract  to  convey 
this  one-acre  lot  to  complaitiant  was  absolute  and  unconditional,  except 
complainant  was  obligated  to  make  certain  improvements  upon  it,  among 
which  was  aiiection-house,  to  be  occupied  by  the  section  foreman  of  its 
.road, — all  of  which  was  done  many  yeai^>efore  the  bill  in  this  case  was 
filed.  No  l^gal  or  equitable  consideration  appears  why  defendants  should 
not  convey  the  lot  in  question  to  complainant,  and  a  decree  should  pass 
to  thatefiect. 

The  decree-dismissing  complainant's  bill, , and  the  decree  assessing 
damages  against  eomplainant  on  the  dissolution  of  the  injunction,  will 
be  reiTersed^and'ihe  cause  remanded  for  furthe]^'proceedinga  jQQuforming 
.to  the  views  expressed  in  this  opinion. 

!.,         ;  ;..;•   notb.  .  "';*;"r 

''*'l!  ^o8BSS8ioN  x>r  LAln>  KonoB  or  Equities.  'FoasesBloii  of  Isnd  fa  notlpe  to  subBe- 
qxL&it  ^urchasen  of  alt  equities  of  iha  possessor  of  such  laud.  \  Feadley  v.  McFadden, 
|bal.)  10  Pi^c.  Rep.  X79.  ,      e 

Im|>liedoY  constrnictiye  notice  tnay  be  aJB  effbctui^l  '&8  actual  noUde,  aiid  ttnoh  con. 
Btructive  notice  may  arise  from  possession  alone ;  but  sucii  possession  must  be  open. 


Digitized  by 


Google 


HI.]  HANCHKTT  V.  EIHBARK.  491 

notorious.  ezdusiTe,  and  nnequiyocaL  and  while  actual  residence  is  not  necessary 
when  there  is  no  Bdtutil  pedU  potsessio,  aoiuinion  most  be  manifested  by  snch  opep  and 
notorious  acts  of  ownership  as  will  natnrally  be  observed  by  others,  and  the  acts 
must  be  of  a  character  so  certain  and  definite  in  denoting  ownership  as  not  to  be  liable 
to  be  misnndentood  or  misoonstmed.  Hodge*s  Ez'rs  v.  Amerman,  (N.  J.)  2  Atl.  Bep. 
267. 

Possession  of  land  by  parties  at  the  time  of  the  levy  of  an  attachment  is  notice  of 
their  rights  and  equities  in  the  premises  to  a  purchaser  at  a  sale  upder  such  levy,  and 
he  takes  the  property  subject  to  the  rights  and  equities  which  are  capable  of  beinff  en-. 
forced  by  the  party  in  possession  against  the  judgment  creditor.  Story  v.  Black,  • 
(Mont.)  1  Pac.  Bep.  1.  To  the  same  effect  are  Bay  v.  Birdseye.  6  Denio,  626 ;  Jones  t. 
l^arks,  47  Cal.  242;  McKinzie  v.  Perrill,  15  Ohio  St.  168;  Hughes  v.  U.  S.,  4  Wall.  232 ; 
Landes  v.  Brant,  10  How.  348.  See,  also,  In  re  Howe,  1  Paige,  128;  Ells  v.  Tousley, 
Id.  288 ;  White  v.  Carpenter,  2  Paige,  219;  Buchan  y.  Sumner,  2  Barb.  Ch.  181 ;  Loans- 
bury  v.  Purdy,  11  Barb.  494;  Kiereted  v.  Avery,  4  Paige,  16;  Averlll  y.  Loucics,  6  Barb. 
27;  Mason  y.  Wallace,  8  McLean,  148;  Strong  y.  Smith,  Id.  362;  Bank  of  Muskingum 
y.  Carpenter's  Adm'rs,  7  Ohio,  21;  Lake  v.  Dond,  10  Ohio,  616.  i   ^ 

2.  Past  PBRroBMAHOB  or  an  Obai«  Contbact  to  Sbll  Lands.    Bespecting  part  per- . 
formatice  of  an  oral  contract  to  sell  lands,  see  Irwin  v.  Dyke,  (III.)  1  N.  £.  Bep.  918, 
and  note ;  and  Burns  y.  Daggett,  (Mass.)  6  N.  E.  Bep.  727,  and  note,  781. 


(118  ni.  121) 

Hanchett,  Sheriff,  etc.,  V.  KiMBABK.* 
(Suprefne  Oowri  of  KUnoU.    June  12, 1886.) 

1.  W1TKB88— Cross  ExAMiNATiow— Wider  Kai7gb  in  Case  of  Pabtt  or  ITn- 
WHitiNQ  Witness. 

While  it  is  well  settled  that  the  cross-examination  of  a  witness  is  restrioted 
to  such  matters  and  things  as  the  witness  may  haye  been  examined  upon  in 
his  direct  (examination,  jet  where  a  party  is  a  witness,  or  an  unwilling  wit- 
ness is  under  examination,  the  trial  court  may,  in  its  discretion,  allow  the 
cross-examination  to  take  a  wider  range,  which  will  be  reyiewed  only  for 
abase. 

%  JuDOicBNT— Bt  C0KFB8610N— Judgment  on  Judgment  Kotb— Assignee  Takes 
Subject  to  E<iuiTifis. 

Where  a  debtor,  while  jn  failing  circumstances,  confesses  Judgment  on  a 
Judgment  note  to  his  brother,  which  is  then  assipaed  to  a  creditor  of  the 
debtor,  who,  in  consideration  of  his  original  claim  and  the  judgment  so 
acquired,  takes  a  bill  of  sale  of  the  assets  of  the  debtor,  in  a  repleym  suit  to 
set  aside  the  Judgment  and  sale  as  fraudulent  bj  other  creditors,  the  Judgment 
will  be  treated  as  oyerdue  paper,  and  the  creditor  held  to  take  it  subject  to  all 
equities. 

8.  Same— Prior  Declaration  of  Judgment  Plaintiff. 

>In  snch  case  the  declaration  of  the  brother,  in  whose  fayor  the  Judgment 
was  originally  confessed,  four  days  preyious  to  the  sale,  that  the  debtor  owed 
him  nothing.  Is  admissible  against  tne  assignee  of  the  Judgment  as  tending  to 
show  the  fraud. 

i.  ByiDBNCE— Vendor's  Subsequent  Declarations  to  Impsaoh  Vendor  ab 
Witness. 

.  The  admissions  of  a  yendor  in  disparagement  of  his  title,  made  subseqjaent 
to  the  sale,  are  incompetent  as  against  the  yendor;  but  where  the  yendor  be- 
comes a  witness  in  fayor  of  the  yendee,  and  as  such  witness  denies  haring] 
made  such  declarations,  they  are  admissible  to  impeach  him« ,  ,  ; 

5.  Appeal— FiNDiNe  of  Fact  nr  Appellate  Court. 

On  an  appeal  from  the  appellate  to  the  supreme  court,  the  Judgment  of  the 
appellate  court  confirming  the  judgment  of  the  trial  court  is  final  as  to  the  fadis ' 
so  found,  and  cannot  be  reyiewed  in  the  supreme  court.    2  Starr  &  0.  8t<  c. ' 
110,  par.  90,  p.  1851,  ;  ' 

Appeal  from  appellate  ooqrt.  First  district.  :  i 

'For  a  report  oC  the  opinion  of  the  snpzeme  court  at  the  original  hearing  of  this  case, 
per  Ti7^io|;frjr;  J.,  filed  September  21, 1885,  see  2  N.  %  Rep.  M2.  In  the  preienti  bpin- 
10I1  the  eouirt  teach  an  opposite  oOnclusioXL  to  that  there  announced.         '.\:).r)  ,- 
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Hutchinson  &  Partridge  and  Shuman  &  DefreeSf  for  appellants. 
Flowei\  Reniy  &  Gregory,  for  appellees. 

Craiq,  J.  This  was  an  action  of  debt  brought  by  the  sheriff  of  Cook 
county,  for  the  use  of  Kelley,  Maus  &  Co.,  on  a  replevin-bond  executed 
by  appellees  to  the  sheriff  in  an  action  of  replevin  brought  by  S.  D.  Kim- 
bark,  against  Kelley,  Maus  <fe  Co.,  to  recover  certain  goods  which  had 
been  purchased  by  John  Morrison  from  Kimbark,  through,  as  is  alleged, 
such  fraudulent  representations,  as  to  the  financial  standing  of  said  Mor- 
rison, as  to  authorize  the  vendor  to  rescind  the  sale  and  recover  the 
goods.  After  the  goods  had  been  recovered  under  the  writ,  Kimbark 
dismissed  his  action  of  replevin,  and  this  suit  was  brought  by  the  sheriff 
on  the  bond  to  recover  the  value  of  the  goods.  As  a  defense  to  the  ac- 
tion, Kimbark  set  up  that  the  purchase  of  the  goods  by  John  Morrison 
was  fraudulent;  that  the  sale  from  Morrison  to  Kelley,  Maus  &  Co.  was 
fraudulent,  for  the  purpose  of  covering  up  the  property  for  the  benefit  of 
Morrison;  and  that  the  circumstances  under  which  Morrison  sold  to  Kel- 
ley, Maus  &  Co.  were  sufficient  to  charge  them  with  the  fraudulent 
character  of  his  purchase  from  Kimbark.  On  a  trial  of  the  cause  be- 
fore a  jury  the  issue  presented  was  found  in  £Eivor  of  Kimbark,  and  the 
plaintiffs  recovered  only  nominal  damages.  On  appeal  the  judgment  was 
affirmed  in  the  appellate  court,  and  the  plaintiff  in  the  action,  for  the 
purpose  of  reviewing  the  decision  of  the  appellate  court,  has  prosecuted 
an  appeal  to  this  court.  When  the  case  was  presented  at  a  former  term, 
upon  the  argument  presented  we  entered  an  order  reversing  the  judgment, 
and  remanding  the  cause  for  another  trial.  Under  the  rules  of  the  court, 
Kimbark  presented  a  petition  for  a  rehearing,  which  was  considered,  and 
a  rehearing  ordered.  The  cause  has  again  been  argued,  and  upon  fur- 
ther consideration  of  the  case,  as  presented  on  the  reargument,  we  have 
arrived  at  a  different  conclusion  from  that  reached  when  the  case  was 
first  presented. 

In  order  to  determine  properly  whether  the  decision  of  the  circuit 
court  on  the  admission  of  evidence,  and  the  giving  and  refusing  instruc- 
tions, which  was  approved  in  the  appellate  court,  was  correct  or  incor- 
rect, it  seems  proper  to  allude  to  some  of  the  leading  facts  in  the  case, 
as  established  by  the  evidence.  In  the  month  of  January,  1883,  John 
Morrison,  who  was  engaged  in  the  manufacture  of  carriages  in  Chicago, 
purchased,  on  credit,  of  Kimbark,  a  wholesale  dealer  in  iron,  in  Chicago, 
a  bill  of  goods  amounting  to  about  $2,500.  The  goods  were  delivered 
in  different  quantities,  and  at  different  dates,  from  the  time  of  purchase, 
during  January,  February,  and  the  first  part  of  March.  At  the  time  of 
the  purchase,  Kimbark  required  a  statement  from  Morrison  as  to  his 
financial  condition,  which  was  given,  showing  that  his  liabilities  did  not 
exceed  $300,  and  that  he  was  worth  some  $20,000,  consisting  of  a  farm  in 
Michigan  and  property  in  Chicago.  From  the  time  the  bill  of  goods 
was  ordered  he  continued  business  in  Chicago,  until  April  13,  1883, 
when,  claiming. that  his  safe  had  been  robbed  of  some  $6,000  in  cur- 
rency, he  confessed  a  judgment  in  favor  of  William  Morrison,  a  brother, 
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for  some  $2,500.  Execution  was  issued  on  this  judgment,  and  levied 
on  Morrison's  goods.  He  then  was  taking  steps  to  make  an  assignmeot, 
when  he  was  induced  by  Kelley,  Maus  &  Co.,  to  whom  he  was  indebted 
in  the  sum  of  $2,500,  to  make  a  sale  of  his  goods  to  them.  They  at 
the  same  time  purchased  the  judgment  which  had  been  confessed  in  fa- 
vor of  William  Morrison,  and  assumed  the  payment  of  $400  or  $600  due 
Morrison's  workmen.  When  the  terms  of  the  purchase  were  agreed 
upon,  Kelley,  Maus  &  Co.  took  a. bill  of  sale,  and  went  into  the  posses- 
sion of  the  goods,  amounting  in  value  to  between  $6,000  and  $7,000. 
They  knew,  at  this  time,  that  Morrison  was  in  failing  circumstances, 
and  that  he  did  not  have  sufficient  property  to  pay  his  debts;  that  a  part 
of  the  goods  contained  in  the  bill  of  sale  had  been  purchased  from  Kim- 
bark;  that  Morrison  was  attempting  to  defraud  his  creditors.  There 
was  also  evidence  introduced  tending  to  prove  that,  under  the  arrange- 
ment made  with  Kelley,  Maus  &  Co.,  Morrison  was  to  have  whatever 
overplus  should  remain  on  sale  of  the  goods  after  the  firm  debt,  and  such 
advances  as  they  made,  should  be  paid. 

On  the  trial,  Charles  B.  Kelley,  one  of  the  plaintiffs,  was  called  as  a 
witness  on  behalf  of  the  plaintiffs  for  the  purpose  of  proving  the  value 
of  the  property,  the  expenses  incurred  in  the  action  of  replevin,  and 
that  the  proper^  was  not  returned;  and  his  examination  in  chief  was 
confined  to  these  subjects.  On  the  cross-examination,  the  court  permit- 
ted the  defendant  to  interrogate  the  witness  upon  other  subjects,  and  this 
is  relied  upon  as  error.  There  is  no  doubt  in  regard  to  the  general  rule 
on  this  subject.  It  is  well  established,  by  a  uniform  current  of  au-^ 
thority,  that  the  cross-elamination  of  a  witness  is  restricted  to  such 
matters  and  things  as  the  witness  may  have  been  examined  upon  in  his 
direct  examination.  Stafford  v.  FargOf  35  111.  486;  HurlbiU  v.  Meeker^ 
104  111.  542.  But,  while  we  fully  concede  the  general  rule  on  the  sub^ 
ject,  cases  may  arise  where  a  strict  observance  of  the  rule  will  not  always. 
be  required.  More  latitude  is  always  allowed  in  cross-examination, 
where  the  witness  is  one  of  the  parties  in  interest,  or  where  the  person- 
is  an  unwilling  witness,  than  in  the  case  of  an  ordinary  witness;  and  we 
think  it  safe  to  say  that  a  circuit  court  may,  in  its  discretion,  where  a 
party  in  interest  is  a  witness,  allow  the  cross-examination  to  take  a 
wider  range;  and,  where  the  cross-examination  has  not  been  confined 
strictiy  to  the  examination  in  chief,  it  will  not  be  held  error^  unless  it- 
appears  that  there  has  been  an  abuse  of  the  exercise  of  a  sound  l^al  dis-. 
cretion.  Rea  v.  Msaoifri,  17  Wall.  533.  Here  much  latitude  was  al- 
lowed on  the  cross-examination  of  the  witness;  but,  so  far  as  appears, 
no  injury  whatever  was  done  to  the  plaintiffs,  and  we  do  not  think  that 
the  judgment  ought  to  be  reversed  unless  it  was  apparent  that  the.  plain-- 
tiff  had  been  injured  by  the  ruling  of  the  court.> 

It  is  also  claimed  that  the  .(^^rt  erred  in  allowing  the  defendant  to 
prove  by  William  Huston  the  declarations  of  William  Morrison,  which* 
were  made  four  days  before  the  sale  of  the  goods,  to  the  effect  thut  Johm 
Morrison  at  that  time  owed  him  nothing.  William  Morrison  wasn&ta^ 
party  to  the  suit,  and  it  is  daimed  that  his  deelarations  were  mer»bQa»»:< 
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eay.  It  will,  however,  be  remembered  that  William  Morrison,  at  the  time 
the  admissioiis  were  made,  held  a  past-due  note  against  John  Morrison, 
upon  which  a  judgment  was  entered  by  confession  four  days  later  for 
some  $2,500,  which  was  subsequently  transferred  to  Kelley ,  Maus  &  Co. , 
and  they  claimed  that  the  judgment  formed  a  part  of  the  consideration 
for  the  purchase  of  the  goods  from  John  Morrison;  while,  on  the  other 
hand,  the  defendant  insisted  that«  the  note  and  judgment  were  fraudu- 
lent. The  judgment  may  be  treated  as  overdue  paper,  which  Kelley, 
Maus  &  Co.  took  subject  to  all  defenses  that  might  be  made  against  it, 
the  same  as  if  it  had  remained  in  the  hands  of  William  Morrison;  and 
we  are  inclined  to  hold  that  declarations  made  by  him  while  he  held  the 
note  and  judgment  were  admissible,  under  the  doctrine  laid  down  in  2 
Whart:  Ev.  §  1163,  as  follows: 

"Where  A,,  the  possessor  of  a  chattel  or  chose  in  action,  assigns  it  to  B., 
B.  takes  it  charged  with  equities  which  could  have  been  maintained  against 
A.,  supposing  that  B.  has  notice,  or  ought  to  take  notice^  of  such  equities; 
and  from  this  it  follows  that  B.,  under  such  eircumstances,  is  as  much  ex« 
posed  to  the  admission  against  him  of  A/s  self-deserving  declaratioDs*  as  to 
such  equities,  as  he  would  be  to  the  admission  of  any  other  legal  evidence 
going  to  establish  such  equities." 

See,  also,  Vennumyt.  Thompson^  38  111.  144. 

It  is  also  contended  that  the  statements  made  by  John  Morrison,  in 
the  presence  of  William  Huston,  after  the  sale,  in  regard  to  the  note 
which  he  had  given  to  his  brother,  and  in  regard  to  the  burglary, 
were  not  competent  evidence.  The  admissions  of  John  Morrison,  in 
disparagement  of  his  title  to  the  property  after  the  sale,  were  not  admia- 
sible  tb  defeat  the  title  of  Kelley,  Maus  &  Co.  to  the  property,  under 
the  well-known  rule  that  declarations  of  a  vendor,  after  the  sale  of  prop- 
erty, are  liot  competent  evidence  as  against  the  vendee.  But  when  John 
Morrison  was  on  the  stand  as  a  witness,  he  denied  that  he  had  made 
certain  statements  in  relation  to  the  robbery,  and  the  note  given  to  his 
brother,  at  a  certain  time  and  place,  in  the  presence  of  Huston  and  Mil* 
ler;  and  his  statements  were  proven  for  the  purpose  of  impeachment, 
and  for  this  purpose  the  evidence  was  proper. 

It  is  also  argued  that  the  evidence  is  not  sufficient  to  sustain  the 
verdict.  That  was  a  question  of  fact  for  the  jury,  upon  which  the  judg- 
ment of  the  appellate  court,  affirming  the  judginent  of  the  circuit  court, 
is  conclusive  here.   ' 

B\ddence  in  reference  to  the  alleged  burglary  of  Morrison, ^tending 
to  prove  that  his  claim  in  this  regard  was  false,  was  admitted;  and  this 
is  Maimed  to  be  error.  Kambark  claimed  the  right  to  rescind  the 
contract  of  sale  under  which  Morrison  obtained  the  goods,  and  upon 
this  branch  of 'thie  case  he  had  the  right  to  show  the  circumstances  under 
which  thie  g9ods  were  obtained,  and  the  manner  in  which  Morrison  dis- 
posed of  themr  Lockwoodv.  Doane,  107  lU.  236.  On  the  night  before 
the  judgment  was  entered  in  favor  of  William  Morrison,  John  Morrison 
claimed  that  his  place  of  business  was  entered,  and  six  or  seven  thou- 
siuid  dollars  in-  currency  taken  from  his  safe.     This  pretense  doubUeai 
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led  to  the  entry  of  the  judgment,  and  the  judgment  and  contemplated 
assignment  led  to  the  sale  of  the  goods  to  Eelley,  Maus  &  Co.;  and  the 
admitted  evidence,  in  relation  to  these  transactions,  was  competent  as 
hearing  on  the  intention  of  Morrison  in  obtaining  the  goods. 

The  court  refused  all  instructions  asked  by  the  plaintiff,  and  embodied 
all  the  law  thought  to  be  applicable  to  the  case  in  one  charge  to  the  jury, 
and  it  is  claimed  that  plaintiff's  instructions  2,  8, 9,  and  12  were  proper, 
and  should  have  been  given.  No.  2,  in  substance,  informed  the  juiy 
that  the  records  of  the  court  introduced  in  evidence  are  conclusive  as  to 
the  facts  therein  contained,  and  cannot  be  disputed  by  other  evidence. 
This  instruction  was  not  proper  under  the  evidence  before  the  jury.  The 
defendant  had  the  right  to  show  that  there  was  no  foundation  for  tha 
Morrison  judgment;  tibat  it  was  fictitious,  and  entered  up  with  a  fraudu- 
lent purpose;  and  yet,  if  the  instruction  had  been  given,  the  jury  might 
have  been  justified  in  concluding  that  the  record  of  the  judgment  was 
final  and  conclusive  for  all  purposes.  As  to  instruction  No.  8,  its  sub- 
stance, or  at  least  all  of  it  proper  for  the  consideration  of  the  jury,  was 
embraced  in  the  charge  which  the  court  gave  to  the  jury.  As  to  the 
ninth  refused  instruction,  it  was  bad  in  one  respect,  at  least,  in  this:  that 
it  required  proof  of  actual  notice  to  Kelley,  Maus  &  Co.  of  the  fraud  in 
the  purchase  of  Morrison  from  Eimbark.  If  they  had  notice  of  &ct8  suf- 
ficient to  put  a  reasonably  prudent  person  on  inquiry  in  regard  to  the 
fraud,  this  was  enough  to  charge  them  with  notice  of  fraud.  As  to  the 
instruction  No.  12  we  think  its  substance  was  contained  in  the  charge 
given  to  the  jury  by  the  court  found  at  the  foot  of  page  88  of  the  ab- 
stract. The  charge  directs  the  jury  that  it  is  lawful  for  a  debtor  to  pre- 
fer one  creditor,  and  pay  him  in  full,  as  does  the  instruction.  It  also 
announces  the  principle  that  a  purchaser,  with  the  intention  of  satisfy- 
ing his  own  claim,  when  he  purchases  without  notice  of  fraud,  or  of 
£Eicts  sufficient  to  put  him  on  inquiry,  is  entitled  to  protection.  The  in- 
struction declares  substantially  the  same  thing  in  different  language;  de-^ 
daring  that  both  parties  to  the  sale  must  be  cognizant  of  and  participate 
in  the  fraud.  The  instruction  refused'  is  perhaps  somewhat  broader  in 
its  terms  than  the  charge,  but  at  the  same  time  we  think  the  charge  con- 
tained all  that  was  required  for  the  jury  to  comprehend  their  duty  in 
considering  the  facts  put  in- evidence  on;  this  branch  of  the  case. 

It  is  also  contended  that  certain  portions  of  the  charge  given  by  the 
court  to  the  jury  were  erroneous;,  that  it  wascompkx,  intricate,  and  volu- 
minous. Thtit  the  charge  is  somewhat  voluminous  we  readily  concede. 
The  court,  however,  instead  of  following  the  practice  which  usually 
obtains,  of  giving  a  large  number  of  isolated  instructions  for  each  of  the 
parties,  gave  to  the  jury  in  one  charge  all  the  law  which  it  was  thought 
the  facts  of  the  c^ise  demanded;  and  we  are  not  prepared  to  say  that  there 
is  any  well-foUnded  objection  to  a  practice  of  this  kind,' but,  :ori  the 
9ther  hand,  we  think  it  a  good  one.  ., 

The  principal  objection  made  to  the^chargey  as  we  iinderstaDd  the  ar- 
gument, is  that  there  was  no  evidence  that  Kelley,  Maus  &  Co.  had  no- 
tice of  any  fraud  in  the  purchase  of  the  goods  by  ^Morrison  from  Eiiu- 
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bark,  or  notice  of  any  fact  sufficient  to  put  them  on  inquiry,  and  conse- 
quently there  was  nothing  upon  which  that  part  of  the  charge  could  be 
properly  based.  If  there  was  no  evidence  whatever  on  that  branch  of 
the  case,  an  instruction  would  have  been  improper,  as  all  instructions  to 
the  jury  should  be  predicated  on  the  evidence.  But,  when  the  bill  of 
sale  was  made,  Kelley,  Maus  &  Co.  knew  that  Morrison  was  indebted 
to  Kimbark  for  goods  then  in  Morrison's  shop.  They  knew  that  Mor- 
rison claimed  to  have  been  robbed;  that  his  account  of  the  robbery  was 
improbable;  that  he  had  confessed  a  judgment  in  favor  of  his  brother; 
that  he  was  endeavoring  to  put  his  property  out  of  his  hands,  for  the 
purpose  of  defrauding  his  creditors.  They,  through  their  attorney, 
charged  Morrison  with  fraud,  and  threatened  him  with  an  action  of  at- 
tachment if  he  refused  to  settle  with  them.  These  and  kindred  &ct8 
were  known  to  Kelley,  Maus  &  Co.  when  they  took  an  assignment  of  the 
goods  from  Morrison,  and  they  were  enough,  at  least,  to  authorize  Kim- 
bark to  go  to  the  jury  on  the  question  of  notice  of  the  fraud  in  the  pur- 
chase of  the  goods  by  Morrison. 

It  may  be  that  the  charge  to  the  jury  is  not  entirely  free  from  alight 
error;  but,  as  a  whole,  we  regard  it  substantially  correct,  and  we  are  sat* 
isfied  that  the  jury  was  not  misled  by  it.  The  questions  involved  in  the 
trial  in  the  circuit  T5ourt  were  closely  contested,  and  were  questions  purely 
for  the  determination  of  a  jury;  and  the  finding,  approved,  as  it  has  been, 
in  the  appellate  court,  cannot  be  disturbed,  unless  the  circuit  court  erred 
in  questions  of  law,  which  we  are  not  satisfied  is  the  case. 

The  judgment  of  the  appellate  court  will  be  affirmed. 


(m  ni.  396) 

Hemphill  and  others  v..  Collins  and  others. 

(Supreme  Court  of  Illinois,    June  12, 1886.) 

Appeal — Appealable  Order — Order  Strikino  Cause  from  Trial  Calbk- 

DAR. 

An  ordet  in  an  attachment  suit  that  a  plaintiff  has  discontinaed  his  attach- 
'  ment  by  taking  Judgment  on  the  merits,  without  filing  a  replication  to  a  plea 
.    to  the  attachment,  and  striking  the  cause  from  the  calendar  therefor,  is  annal 
and  appealable  order.    2  Starr  &  0.  St.  e,  110,  par.  68.^ 

Appeal  from  appellate  court,  First  district. 
Hodges  &  ShippeUj  for  appellants. 
Flower^  Remy  A  Oregory,  for  appellees.. 

SooTT,  C.  J*  This  was  an  original  proceeding  commenced  in  the  ap- 
pellate court  of  the  First  district  by  Joseph  Hemphill  and  Greorge  E. 
Hamlin,  petitioii^rs,  against  Lorin  C.  Collins,  respondent,  and  is  a  peti- 
tion for  mandamvs  to  compel  respondent,  one  of  the  judges  of  the  circuit 
court  of  Cook  county,  to  forthwith  vacate  a  certain  order  made  in  a  case 
lately  pending  in  the  circuit  court  over  which  respondent  presided  aa 
judge,  wherein  petitioners  were  plaintiffs,  and  Joanna  O'Brien  was  de- 

^See  note  at  end  of  case. 
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fendcuoit,  striking  the  cause  from  the  docket  calendar  of  such  circuit  court, 
and  to  reinstate  the  same,  and  proceed  with  the  trial  and  determination 
of  the  issues  pending  in  the  attachment  proceeding  in  due  course  of 
law.  The  appellate  court  granted  leave  to  file  the  petition,  but,  on  the 
final  hearing  of  the  cause,  dismissed  it  out  of  court,  and  ordered  that 
petitioners  pay  the  costs  of  the  proceedings  in  that  court  to  be  taxed. 
A  majority  of  the  judges  of  the  appellate  court  being  of  opinion  that  ques- 
tions of  law  of  such  importance,  on  account  of  principal  and  collateral 
interests,  were  involved  in  the  case  it  should  be  passed  upon  by  the  su- 
preme court,  the  prayer  of  petitioners  for  an  appeal  was  allowed,  which 
they  afterwards  perfected  by  giving  bond  as  required  by  the  order  of  the 
court. 

It  appears  from  the  allegations  of  the  petition  that  on  the  sixth  day 
of  July,  1885,  petitioners  brought  in  the  circuit  court  of  Cook  county 
a  suit  in  dseumpsU  against  one  Joanna  O'Brien,  upon  a  promissory  note 
made  by  her,  and  on  the  same  day  brought,  in  the  same  court,  an  at- 
tachment in  aid,  based  upon  an  affidavit  that  defendant  had,  within  two 
years  last  past,  fraudulenUy  assigned  her  effects,  or  a  part  thereof,  so  as 
to  hinder  and  delay  her  creditors;  and  had,  within  two  years  last  past, 
fraudulently  concealed  or  disposed  of  her  property  so  as  to  hinder  and 
delay  her  creditors;  and  petitioners  obtained  a  writ  of  attachment,  by 
virtue  of  which  the  sheriff  levied  on  sundry  goods  of  defendant,  as  shown 
by  the  writ  and  return  made  a  part  of  the  petition;  that  on  July  22, 
1885,  defendant  filed  her  plea  in  abatement,  denying  the  alleged  grounds 
of  attachment^  concluding  to  the  country,  with  general  rniUUer  added; 
that  on  October  5, 1885,  petitioners  recovered  judgment  upon  the  mer- 
its in  the  original  action  against  defendant  by  reason  of  her  default  of  a 
plea;  that  on  December  18,  1885,  the  circuit  court  ordered  as  follows: 
"It  appearing  to  the  court  that  the  attachment  herein  has  been  abandoned 
or  discontinued,  by  taking  judgment  herein  on  the  merits,  without'a  rep- 
lication to  the  plea  to  the  attachment  herein,  it  is  therefore  ordered,  on 
motion  of  defendant,  that  the  case  be  stricken  from  the  ti-ial  calendar  of 
this  court ;"  and  that  on  the  nineteenth  day  of  December,  1885,  peti- 
tioners moved  the  circuit  court  to  vacate  such  order,  and  reinstate  the 
case  on  its  trial  calendar,  which  motion  was  overruled. 

The  point  made  is  that  the  circuit  court  erred  hi  holding  that  the  at- 
tachment had  been  abandoned  or  discontinued  by  taking  judgment  in 
the  original  isuit  on  the  merits,  and  also  erred  in  ordering  the  cause 
stricken  from  its  Calendar,  and  in  refusing  to  proceed  to  the  trial  of  the 
issue  in  the  attachment  proceeding,  and  hence  it  is  insisted  petitioners 
are  entitled  to  mandamus  to  compel  the  circuit  court  to  correct  its  alleged 
error  in  that  respect.  Whether  the  circuit  court  properly  construed  sec- 
tion 31  of  the  attachment  act,  and  decided  correctly  in  holding  the  at> 
tachment  proceedings  had  been  abandoned  and  discontinued  by  taking 
judgment  on  the  merits,  without  a  replication'  to  the  plea  tb  the  attach- 
ment, and  in  striking  the  cause  from  the  trial  calendar,  are  not  ques- 
tions for  discussion  on  this  proceeding.  The  error  in  the  argument  lies 
in  the  assumption  the  order  made  by  the  circuit  court  was  interlocutory> 
v.7N.E.no.5 — ^82 


Digitized  by 


Google 


493  ROkTHEASTERN  BBPORTEB.  [JR. 

and  not  a  final  decision.  Such  is  not  the  fact.  The  court  did  decide 
that  the  attachment  proceeding  had  been  abandoned  and  discontinned, 
and  thereupon  struck  the  cause  from  the  trial  calendar.  That  was  a 
final  disposition  of  that  branch  of  the  case,  from  which  an  appeal  or 
writ  of  error  would  lie.  But  whether  the  circuit  court  decided  correctly 
or  not  cannot  be  inquired  into  in  a  collateral  proceeding,  as  this  is.  That 
could  only  be  done  on  error  or  upon  appeal.  It  is  a  principle  so  well 
understood  that  when  a  court  has  once  decided  a  cause,  it  cannot  be 
compelled  by  mandamus  to  decide  it  differently,  that  it  need  not  be  dis- 
cussed. Petitioner's  remedy,  if  any  existed,  was  by  appeal  or  by  writ 
of  error  to  correct  the  alleg^  erroneous  decision  of  Ihe  circuit  court. 
The  judgment  of  the  appellate  court  will  be  affirmed. 

NOTE. 
RaBpectfDg  appealable  oidera,  see  F&reon  ▼.  Gorham,  (IU«)  7  N.  B.  Bep.  104,  and  nota^ 

An  order  punishing  oontemptnoos  conduct  in  the  presence  of,  or  with  respect  to  the 
authoritv'  or  dignity  of,  a  court,  is  not  an  appealable  order.  If  the  oonrt  hat  power  to 
punish  ior  oonteiupti  its  decision  is  final.    Dodd  y.  Una,  (N.  J.)  6  AtL  fiejp.  *— % 


cm  m.  9) 

BsNNiTT  and  others  v.  Wilmington  Stab  Min.  Co.  ov  Coal  Cttt  and 

others.* 
(Supreme  Oauirt  of  IJUwde.    May  16, 1886.) 

1.  MbCHAVIO'8  LiBK— As  AOAIN8T  PUBCKABBB. 

A  party  pnrchaBing  property  against  which  a  petition  for  mechanle't  lien 
has  Deen  filed,  where  bucq  purchase  is  made  from  the  owner  and  defendant 
after  the  petition  was  filed,  oat  before  Jurisdlotion  of  the  person  of  the  de- 
fendant owner  was  acquired  by  seryice  of  process  or  otherwise,  does  not  take 
the  title  of  the  property  free  from  the  lien  of  the  statute  relating  to  mechanic's 
liens. 
8.  Samb— Trttbtbs  should  bb  a  Pabtt. 

hi  mechanic's  lien  suit  against  property  Incumbered  by  a  trust  deed,  both 
trustee  and  cestyi que  Irust  should  be  made  parties. 
8.  ESTOPPBL— Res  Adjudicata. 

The  doctrine  of  ree  a^udieata  embraces,  not  only  what  has  actually  bees 
determined  in  the  former  suit,  but  also  extends  to  any  other  matter  properly 
involved,  and  which  might  have  been  raised  and  determined  in  it;  and  this 
rule  has  a  still  broader  application,  and  will  sometimes  include  persons  who 
are  not  parties  to  the  record,  and  have  not  acquired  interests  pmdeiUe  Uie^ 
binding  them  by  the  Judgment  or  decree.  Persons  on  whose  behalf,  and  un- 
der whose  direction,  the  suit  Is  prosecuted  or  defended*  in  the  name  of  some 
other  person,  fall  within  this  category. 
4  Samb— £vn>BK0B— Pabol— Rbal  Partibs  nr  Ihtebbst. 

In  such  oases*  parol  evidence  is  admissible  to  show  who  are  the  real  partiee 
m  interest,  and  that  they  conduct  the  litigation  in  the  names  of  other  persons. 

Appeal  from  appellate  court,  Second  district. 

-  The  fdllowing  is  the  opinion  delivered  by  Baker,  J.,  in  the  appellate 
oourt: 

Bakbr»  J.  The  facta  involved  in  this  case  are  very  numerous  and  quite 
ootnplioated;  and,  in  the  view  we  take  of  the  merits  of  the  controversy,  it  is 
necessary  to  state  but  comparatively  few  of  them,  und  these  may  properly  be 

-  *For  the  report  of  this  case,  which  will  appear  in  the  eighteenth  volume  of  Brad- 
weira  Appellate  Court  Reports,  we  are.indebtedto  ^on.  J.  B.  BradweU,  of  ChiiMgo; 
reporter. 
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referred  to  in  connection  with  the  points  It  is  deemed  essential  to  consider 
and  decide. 

1.  The  Ooleman  Gas-works  Manufacturing  Company  filed  its  petition  for  a 
mechanic's  lien  in  the  circuit  court  of  Grundy  county  on  the  fourteenth  day 
of  September,  1875,  against  the  Coalfield  Coal  Company,  Charles  H.  Goold, 
and  H.  Leroy  Thayer;  and  it  is  admitted  that  this  was  within  the  six  months 
after  the  last  payment  for  labor  and  materials  became  due  and  payable,  that 
is  allowed  by  section  28  of  the  lien  law  for  the  institution  of  a  suit  for  the 
purpose  of  enforcing  such  lien  in  order  to  make  it  effective  as  against  other 
creditors  and  incumbrancers.  It  appears,  however,  that  the  Coalfield  Coal 
Company  parted  with  its  title  to  the  hotel  premises  in  question  after  the  pe- 
tition was  filed,  but  before  jurisdiction  of  its  person  was  acquired  by  the  serv- 
ice of  process  or  otherwise.  We  understand  the  claim  of  appellees,  made  in 
this  behalf,  to  be  that  in  such  case  one  who  purchases  from  the  owner  of  the 
land,  and  defendant  to  the  petition,  takes  the  title  to  the  propeity  forever 
freed  from  the  lien  created  by  the  statute.  This  position  is  not  tenable,  and 
for  several  reasons.  In  the  first  place,  a  purchaser  is  not  within  the  protec- 
tion of  this  section,  as  he  is  neither  a  creditor  nor  an  incumbrancer.  It  was 
expressly  so  held  in  Dunphy  v.  Hiddle,  86  III.  22.  In  the  second  place,  the 
statute  saves  the  right  of  the  holder  of  thd  lien,  if  suit  is  instituted  to  en- 
force such  lien  within  the  six  months  limited  for  such  purpose;  and  it  has 
been  decided  that  the  proceeding  under  the  statute  of  liens  is  a  chancery  pro- 
ceeding, and  that  the  filing  of  the  petition  is  the  institution  of  the  suit. 
Work  V.  Hall,  79  III.  196;  Dunphy  v.  Riddle^  supra.  And,  in  analogy, 
where  an  amendment  is  allowed,  making  a  new  party  defendant  to  the  peti- 
tion, the  suit  is  brought,  as  to  him,  at  tlie  time  of  the  amendment.  Crowl^, 
Nagle,  86  111.  437.  If  the  rule  were  as  is  urged,  then  this  lien  law  would  af- 
ford but  scanty  protection  to  those  whom  it  is  intended  to  benefit;  for  the 
owner  might  in  every  instance,  by  simply  evading  service  of  process,  have 
both  power  and  opportunity  to  either  sell  or  incumber  to  the  full  value  of  the 
land,  and  thereby  render  nugatory   lie  plain  intent  of  the  statute. 

2.  It  is  objected  by  appellees,  to  the  validity  of  the  decree  that  was  entered 
in  the  mechanic's  lien  suit  as  affecting  their  rights,  that  on  the  twenty-sev- 
enth of  July,  1875,  and  prior  to  the  filing  of  the  petition,  the  Coalfield  Coal 
Company  executed  to  Frank  Goodspeed,  as  trustee,  a  trust  deed,  to  secure 
the  payment  of  $4,750  to  Goold  and  Tliayer ;  and  that,  while  Goold  and  Thayer, 
the  cestuis  que  trust,  were  made  parties  to  the  proceeding,  yet  the  trustee  was 
not;  and  that  they  were  each  and  all  necessary  parties.  We  understand  the 
general  equity  rule  to  be  as  is  claimed.  McQraw  v.  Bayard,  96  111.  146; 
Scanlan  v.  Cohb.  85  111.  296;  Story,  Eq.  PI.  §  207.  The  first  cited  case  is  di- 
rectly in  point,  and  it  was  there  decided  that  where  a  trustee  is  interposed 
between  lender  and  borrower  merely  for  the  pui*pose  of  enabling  the  lender 
to  obtain  payment  through  the  exercise,  by  the  trustee,  of  powers  conferred 
upon  him,  both  trustee  and  eestui  que  trust  must  be  made  parties.  It  is  also 
true  that  it  was  held  in  Crowl  v.  NagU  and  Dwnphy  v.  Riddle  that,  where 
iihere  is  an  existing  incumbrance  at  the  time  the  suit  is  brought,  and  the  in- 
cumbrancer is  not,  within  six  months  after  the  last  payment  becomes  due, 
made  a  party  to  the  petition,  then  the  Uen  of  the  mechanic  will  be  postponed 
to  that  of  the  incumbrancer. 

In  order  to  properly  apprehend  this  matter  of  the  omission  of  the  trustee 
as  a  party  defendant  in  the  lien  proceeding,  it  is  necessary  to  briefly  state  a 
few  additional  facts  that  appear  in  the  record.  On  the  second  day  of  May, 
1876,  €k>odspeed  made  a  sale,  under  the  provisions  of  the  trust  deed,  of  the 
premises,  and  conveyed  them  to  Goold  and  Thayer,  who  were  purchasers  at 
such  said.  On  the  third  day  of  October,  1876,  Goold  and  Thayer  entered  intoi 
a  written  contract  with  Ira  F.  Benson  fof  the  future  conTeyanoe  of  the  prop> 
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erty  to  him,  (Benson.)  On  November  22, 1876,  Benson  assigned  hia  interest 
in  the  contract,  and  made  a  quitclaim  deed  of  the  premises,  to  the  Wilming- 
ton Star  Mining  Company,  one  of  the  appellees  herein.  On  the  eighteenth 
day  of  December,  1878,  the  mechanic's  lien  suit,  a  former  decree  therein  hav- 
ing been  reversed  by  the  supreme  court,  and  the  cause  remanded,  was  still 
pending  and  undetermined  in  the  Grundy  circuit  court.  At  that  time  the 
three  defendants  to  the  petition,  the  Coalfield  Coal  Company,  Gooid,  and 
Thayer,  filed  answers  to  it  for  the  first  time;  and  the  only  pefsons  who  then 
had  any  interest  in  the  premises  upon  which  the  lien  was  sought  to  be  en- 
forced, were  the  two  latter  and  the  Wilmington  Star  Mining  Company.  The 
title  of  the  Coalfield  Coal  Company  had  long  prior  been  divested  by  the 
sale  under  the  trust  deed.  The  suit  had  become  lis  pendens  in  respect  to 
Thayer  on  the  twenty-eighth  of  October,  1875,  by  the  service  of  process  on 
him ;  but  it  is  questionable  whether  it  became  lis  pendens  with  reference  to 
Goold  and  the  Coalfield  Coal  Company  before  their  answers  were  filed.  As- 
suming that  Goold  and  Thayer,  by  the  failure  of  the  petitioners  to  make 
Goodspeed«  the  trustee,  a  party  to  the  proceeding,  and  by  the  conveyance 
from  such  trustee,  were  in  a  position  to  insist  the  lien  could  not  be  made  ef- 
fective to  their  prejudice,  then  it  was  their  bounden  duty  to  interpose  such 
defense  in  the  pending  litigation.  The  petition  charged  that  (roold  and 
Thayer  were  interested  in  the  real  estate  covered  by  the  lien  as  mortgagees 
or  otherwise,  and  prayed  for  a  lien,  and  that  the  lots  might  be  sold  clear  of 
all  incumbrances.  If  these  parties  to  the  suit  had  a  valid  defense  to  the  en- 
forcement of  the  lien  as  against  any  rights  they  were  vested  with,  they  should 
have  disclosed  it;  and,  if  they  either  did  or  did  not  do  so,  the  binding  force 
of  the  lien  is  res  judicata  as  between  them  and  their  privies,  and  all  parties 
claiming  under  the  decree.  That  decree  necessarily  affirmed  the  validity  of 
such  iien,  as  against  whatever  right  or  title  the  defendants  therein  possessed, 
for  the  court  expressly  found  and  decreed  that  the  ''petitioner  is  entitled  to  a 
first  lien  upon  said  premises;"  and  it  is  conclusive  upon  the  parties  and  their 
privies.  The  doctrine  of  res  judicata  embraces,  not  only  what  has  actually 
been  determined  in  the  fonner  suit,  but  also  extends  to  any  other  matter 
properly  involved,  and  which  might  have  been  raised  and  determined  in  it. 
Hamilton  v.  Quimhy,  46  111.  90;  Rogers  v.  Higgins,  57  111.  244;  Kelly  v.  Don- 
lin,  70  111.  378;  Muegger  v.  Indianapolis  dk  St.  L.  M.  Co.,  103  111.  449.  In 
Biffelow,  I^top.  p.  46,  note,  it  is  said:  "It  follows,  also,  from  the  authorities 
considered,  that  a  valid  judgment  for  the  plaintiff  sweepsaway  every  defense 
that  should  have  been  raised  against  the  action;  and  this,  too,  for  the  pur- 
poses of  every  subsequent  suit,  whether  founded  on  the  same  or  a  different 
cause."  See,  also,  Qa{fe  v.  Ewing,  107  111.  11,  and  Scates  v.  King^  110  111. 
456. 

This  rule  of  the  binding  and  conclusive  effect  of  a  former  adjudication  baa 
a  still  broader  application  than  we  have  thus  far  stated,  and  will  include, 
not  only  Goold  and  Thayer,  but  the  Wilmington  Star  Mining  Company^ 
Sometimes  persons  who  are  not  parties  to  tlie  record,  and  have  not  acquired^ 
interests  pendente  lite,  are  bound  by  the  judgment  or  decree.  Persons  on* 
whose  behalf,  and  under  whose  direction,  the  suit  is  prosecuted  or  defended 
in  the  name  of  some  other  person,  fall  within  this  category;  and  in  such  cases 
parol  evidence  is  admissible  to  show  who  are  the  real  parties  in  interest,  and 
that  they  conducted  the  litigation  in  the  name  of  other  persons.  Freem. 
Judgm.  §  174,  and  authorities  cited  in  notes. 

In  the  case  of  Cole  v.  Favoi'ite,  69  111.  457,  the  supreme  Qourt  of  this  state 
recognized  and  approved  this  extension  of  the  principle  of  res  judicata^  and 
there  said:  "The  suit  in  the  federal  court,  although  in  the  name  of  appellee, 
was  prosecuted  at  the  request  of  and  for  the  benefit  of  appellant;  he  «idTi96<i 
and  directed  it,  was  a  witness  therein,  and  while  he  was  not  formally  a  party 
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to  the  record,  be  was  a  party  in  interest,  and  must  be  regarded  a  privy.'* 
The  parol  evidence  conclusively  sbows  that  the  Wilmington  Star  Mining 
Company  employed  the  attorney  who  sued  out  and  prosecuted  the  writ  of 
error  from  the  supreme  court  to  bring  before  it  the  record  of  the  first  decree 
entered  in  the  lien  suit,  and  upon  which  it  was  reversed;  and  employed  the 
attorney  who  made  the  defense  that  was  interposed,  both  before  and  at  the 
time  the  decree  now  in  question  was  rendered,  and  who  afterwards  litigated 
the  matter,  on  error,  in  the  appellate  court;  and  not  only  paid  the  fees  of 
such  attorney,  but  all  the  other  expenses  of  the  defense. 

One  or  two  other  matters  may  properly  enough  be  noted  in  this  connection. 
The  rights  of  the  Wilmington  Star  Mining  Company  are  based  upon  and  have 
their  origin  in  the  Goold,  Thayer,  and  Benson  contract  of  Octobers,  1876, 
and  it  was  possessed  of  such  rights  when  it  employed  counsel  and  made  de- 
fense to  the  suit  for  mechanic's  lien.  The  corporation  also  had  a  claim  or 
color  of  title  to  the  hotel  property,  through  a  quitclaim  deed  executed  by  the 
Coalfield  Coal  Company  on  the  twenty-second  of  November,  1876.  This  sup- 
posed title  we  have  ignored  in  our  consideration  of  the  case,  and  for  the  sim- 
ple re^ison  that  all  right  and  title  of  the  coal  company  had  passed  out  of  it  on 
the  second  of  May,  1876,  by  virtue  of  the  sale  and  conveyance  made  by  Grood-> 
speed  under  the  deed  of  trust,  so  that  nothing  was  conveyed  by  this  deed  of 
November  22d.  Mary  S.  Buchanan,  the  other  appellee  herein,  derives  her 
Interest  in  the  premises  as  follows:  On  January  3,  1880,  Goold  transferred 
his  interest  in  the  land,  and  in  the  Goold,  Thayer,  and  Benson  contract,  to 
Isabella  Clark  and  Bacon  Wheeler;  on  the  twenty-eighth  of  March,  1881.  Isa- 
bella  Clark  transferred  her  interest,  so  acquired  therein,  to  said  Wheeler; 
and  Wheeler  died  on  the  twenty-sixth  of  May,  1882,  having  devised  the  in- 
terest vested  in  him  to  her,  the  said  Mary  S.  Buchanan;  and  Thayer,  by 
deed  dated  December  5, 1883,  also  conveyed  his  interest  in  the  premises  to 
her. 

Our  conclusion,  then,  upon  this  branch  of  the  controversy,  is  that  in 
respect  to  the  right  and  title  now  held  by  the  Wilmington  Star  Mining  Com- 
pany, the  validity  of  the  mechanic's  lien,  as  a  first  lien,  is  res  judicata;  that 
with  reference  to  the  right  and  title  of  Mary  S.  Buchanan  derived  through 
Goold,  the  rule  of  lis  per^dens  will  apply,  as  the  transfers  from  the  latter 
were  made  in  1880,  and  the  mechanic's  lieu  proceeding  became  lis  pendens 
as  to  Gtoold  on  the  eighteenth  of  December,  1878,  if  not  sooner,  and  continued 
to  be  such  until  the  entry  of  final  decree  on  the  twentieth  of  December,  1881; 
and  the  law  of  lis  pendens  is  that  an  alienation  of  the  subject-matter  of  tbe 
controversy  msAQ pendente  lite  is  void  against  the  judgment  or  decree  finaUy 
rendered  in  the  suit.  In  respect  to  the  title  derived  by  Mary  S.  Buchanan 
from  the  Thayer  deed  of  1882  it  is  sufficient  to  say  that  conveyance  was  exe- 
cuted long  after  the  decree  for  the  lien  was  entered,  in  a  suit  to  which  the 
grantor  was  a  party,  and,  of  course,  such  title  was  subject  to  the  lien  of  the 
decree. 

3.  It  appears  from  the  record  that,  at  the  time  the  mechanic's  lien  petition 
was  filed,  one  of  the  five  incumbrances  in  the  nature  of  either  mortgages  or 
trust  deeds  that  had  been  placed  upon  the  hotel  lots,  and  were  then  subsistinff 
liens,  was  a  mortgage  to  H.  Leroy  Thayer,  dated  April  1,  1875,  to  secure  U 
notes  of  $1,000  e^,  and  one  note  of  $1,500,  making  $12,500  in  all.  The 
point  is  made,  as  against  the  binding  force  of  the  mechanic's  lien  decree  so 
far  as  the  rights  of  appellees  are  concerned,  that  four  of  the  notes  for  $1,000 
eaoht  and  the  note  for  $1,>500,  were  sold  and  transferred  by  Thayer  prior  to  the 
filing  of  the  petition,  and  that  the  holders  of  said  notes  were  not  made  parties 
to  the  bill  within  six  months  from  the  time  the  money  was  due  for  the  work 
and  material  furnished;  and  thisit  afterwards  the  amounts  due  on  said  notes 
were  included  in  the  decree  entered  in  the  Grundy  Circuit  Couit,  in  the  cause 
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of  the  bill  filed  bj  the  Wilmington  Star  Mining  Company  against  Thayer  for 
specific  performance,  and  wherein  specific  performance  was  awarded  upon 
payment  of  the  amounts  due  Thayer,  which  amounts  were  there  determined* 
and  decree  therefor  rendered,  and  which  decree  was  subsequently^  upon  pay- 
ment by  her  of  the  full  amount  thereof,  assigned  to  Mary  S.  Buchanan,  It 
is  urged  that  the  assignees  and  then  holders  of  each  of  these  notes  stood  in 
the  light  of  mortgagees,  and  should,  within  the  time  limited  by  the  statute, 
have  been  made  parties  to  the  petition.  We 'do  not,  from  the  testimony  as 
abstracted,  understand  It  to  be  a  fact  that  said  five  notes  were,  when  petition 
was  filed,  held  by  assignees.  The  evidence  does  show  they  were  assigned 
after  the  day  of  their  date,  and  prior  to  the  third  day  of  October,  1876,  the 
time  the  Qoold,  Thayer,  and  Benson  contract  was  entered  into;  but  proof 
they  were  in  the  hands  of  other  parties  stand  just  before  this  latter  date  does 
not  establish  they  were  assigned  prior  to  the  fourteenth  day  of  Septembers 
1875;  and,  in  the  absence  of  evidence  to  the  contrary,  the  presumption  of  fact 
would  be  that  they  continued  in  the  hands  of  the  person  to  whom  they  were 
executed  and  delivered,  and  were  owned  by  him  when  the  petition  was  filed* 
However  this  may  be,  we  do  not  deem  it  an  essential  matter;  for  the  testi- 
mony shows  that  Thayer  assigned  these  notes,  without  any  consideration,  to 
one  J,  D.  Bennett  '*  without  recourse,"  and  then  claimed  them  as  his  own,  and 
sought  to  have  them  returned;  and  in  fact  did  get  two  of  them  back  on  Oe* 
tober  8,  1876,  and  afterwards,  during  October  and  November,  1876,  obtained 
the  others.  They  were  all  back  in  Thayer's  hands,  as  mortgagee,  and  he  con« 
tinned  to  hold  them  as  such  mortgagee'during  the  residue  of  the  time  the  pe- 
tition was  pending,  and  still  held  them  at  the  date  of  the  decree  for  the  amounts 
due  on  them,  which  was  rendered  in  the  suit  for  specific  performance.  So 
we  must  hold,  with  reference  to  these  five  notes,  as  we  hold  in  regard  to  the 
matter  of  omitting  Groodspeed,  the  trustee,  as  a  defendant,  that  the  defense 
should  have  been  availed  of,  by  those  through  whom  the  appellee  Mary  S.. 
Buchanan  claims,  in  the  proceeding  for  the  lien. 

4,  The  lots  in  controversy  were  sold  on  the  thirteenth  day  of  January,  1888, 
under  the  decree  for  a  mechanic's  lien,  and  wero  purchased  by  H.  H.  G.  Mil^^ 
ler,  to  whom  a  certificate  of  purchase  was  executed,  and  which  he  subsequently 
assigned  to  Charles  €kx)dspeed.  The  property  was  not  redeemed  by  the  ap- 
pellees, the  owners  of  the  equity  of  redemption,  within  the  12  months  allowed 
by  law.  H.  Leroy  Thayer  had,  at  the  September  term,  1877,  of  the  Will  county 
circuit  court,  recovered  a  judgment  by  default  against  the  Coalfield  Coal  Com- 
pany for  $5,968.21  damageaand  costs;  and  on  January  15, 1884,  he  assigned 
this  judgment  to  Fred  Bennitt,  one  of  the  appellants,  who,  as  sucli  assignee^ 
on  the  same  day,  sued  out  an  execution  on  the  judgment,  directed  to  the 
sheriff  of  Grundy  county.  Bennitt  thereupon  redeemed  from  the  master's 
sale,  and  the  sheriff  executed  and  delivered  to  him,  as  a  Judgment  creditor 
of  the  Cbdlfield  Coal  Company,  a  certificate  of  redemption,  and  caused  said 
real  estate  to  be  advertised  for  sale  under  said  execution..  Appellees  then  ex- 
hibited the  present  bill,  alleging  they  are  the  owners  of  the  real  estate  in  cofBt^ 
troversy;  thesaid  MaryS.  Buchanan  holding  thelegaJ  title,  and  the  Wilming- 
ton Star  Mining  Company  holding  the  equitable  titles  and  being  in  actual 
possession  and  occupancy  of  the  premises  under  agreement  of  purchase;  and 
alleging  the  invalidity  of  the  lien  obtained  in  the  decree  of  December  20, 1881, 
on  the  ground  already  considered  by  us;  and  further  alleging  that  Bennitt  is 
not  the  owner  of  the  Will  county  judgment  in  good  faith  and  for  value,  and 
that  said  judgment  is  in  part  fraudulent,  (setting  forth  the  matters  of  alleged 
fraud,)  and  as  to  the  matter  not  fraudulent  had  been  paid  in  full.  The  bill 
prayed  for  an  injunction,  and  for  a  removal  of  the  ckmd.from  their  title,  and 
that  the  levy  made  by' virtue  of  the  execution  from  the  Will  circuit  court  be 
set  aside  and  annulled.    On  the  hearing,  all  the  material  allegations  of  the 
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bill  were  foand  to  be  true;  and  a  decree  waa  entered  substantially  as  prajed 
for,  and  making  the  injunction  perpetual. 

It  is  insisted  by  appellants  that  if  the  decree  in  the  mechanic's  lien  case 
concludes  the  appellees,  then  the  question  of  the  validity  or  invalidity  of  the 
Judgment  under  which  Bennitt  seeks  to  make  redemption  cannot  be  raised 
by  them,  and  that  it  is  wholly  immaterial  whether  the  Will  county  judgment 
was  fraudulent  or  not.  If  we  properly  apprehend  the  point  made,  it  is  that 
if  the  decree  is  of  binding  e£Fect  as  to  appellees*  then,  as  the  12  months  al- 
lowed them  by  statute  in  which  to  redeem  have  expired,  the  bill  cannot  be 
maintained  by  them  for  want  of  .interest  in  the  subjectrmatter  of  the  suit. 
Of  course,  appelleeB  must  have  an  interest  in  the  subject*matter,  in  order  to 
give  them  a  standing  in  court;  but  we  do  not  understand  the  authonties 
cited  by  appellants  to  go  to  the  extent  of  holding  that,  in  the  case  suggested, 
appellees  would  have  no  such  interest.  Meyer  v.  Mintonye,  106  BL  414,  is 
an  authority  to  the  contrary.  There  land  had  been  sold  under  a  decree  of 
foreclosure,  and  the  12  months  in  which  the  owner  might  redeem  had  passed, 
and  no  redemption  had  been  made,  and  thereupon  a  void  execution  was  issued 
on  a  judgment  at  law  against  the  owner,  and  the  purchaser  at  the  master's 
sale  accepted  the  redemption  money  tendered,  and  the  premises  were  resold 
on  the  void  execution;  and  it  was  held  that  the  acceptance  of  the  money  nec- 
essary to  redeem  from  one  having  no  right  to  redeem,  after  the  expiration  of 
the  12  months  given  the  owner  for  redemption,  had  the  effect  simply  to  ex- 
tinguish all  rights  under  the  first  purchase,  and  relieve  the  land  of  the  incum- 
brance of  the  mortgage.  It  would  seem  a  similar  result  would  follow  in  this 
case  if  the  process  upon  which  the  redemption  was  made,  was  issued  upon  a 
void  judgment. 

5.  The  appellant  Bennitt  is  not  an  assignee  of  the  Will  county  judgment 
in  good  faith  and  for  value.  His  own  testimony  shows  that  he  paid  nothing 
for  the  assignment,  and  is  under  no  obligation  to  pay  anything;  that  it  was 
made  at  the  suggestion  of  Thayer,  who  told  him  that  any  title  that  he  (Thayer) 
might  acquire  would  inure  to  Mrs.  Buchanan;  and  that  a  court  of  equity 
would  not  permit  him  to  hold  such  title.  We  are  satisfied  from  the  evidence 
as  a  whole  that  Bennitt  is  but  a  mere  volunteer  or  nominal  party,  and  has  no 
real  interest  in  the  judgment. 

6.  We  think  it  would  subserve  no  useful  purpose  to  discuss  the  very  volu- 
minous facts  and  circumstances  upon  which  the  charge  of  fraud  in  the  ob- 
tension  of  the  judgment  in  the  Will  oiixsuit  court  is  predicated.  Suffice  it  to 
say  that  in  the  present  case  the  court  below  found  that  that  judgment  "is 
now,  and  at  the  time  of  the  rendition  of  the  same  was,  fraudulent,  and^  with- 
out any  consideration  whatever,  as  to  the  greater  part  of  the  damages  awarded 
.and  reserved  therein,  and  as  to  such  part  of  ^aid  damages  judgment  eught 
not  to  have  been  recovered,  and  that,  as  to  the  i;emainder  of  said  datnages, 
the  same  had  been,  paid  in  full  at  and  prior  to  the  date  of  the  assignment  of 
said  judgment,"  and  that  with  this  finding  we  are  content.  I^lie judgment 
was  a  fraud  to  the  extent  of  03,000,  and  the  residue  included  ill  it  was  also 
embraced  in  the  afnount  assumed  by  Benson  in  hiS'  own  contract,  and  was 
afterwards  included  in  the  decree  rendered  in  the  suit  with  the  Wilmington 
Star  Mining  Company,  and  which  was  paid  by  the  appellee,  Mary  S.  Buchanan. 
Jt  would  be  inequitable  and  unjust  to  permit  Thayer,  the  real  party  in  inter- 
est, to  have  from  her  a  second  satisfaction  of  the  amount  so  paid.  Besides*, 
in  his  deed  to  her  Thayer  expressly  covenanted  that  he  had  not  done,  or  suf- 
fered to  be  done,  anything  whereby  the  lands  in  question  were  or  aiight  be 
in  any  manner  incnmberedor  charged,  and  that  he  would  warrant  and  eyer 
defend  the  premises  against  ali  persons  lawfully  claiming  or  to  claim  the  same 
..through  or  under  him.  These  covenants  should  estop  him,  in  equity,  from 
making  his  judgment  out  of  this  property.  *" 
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7.  But  the  appellant  Fred.  Bennitt,  after  the  time  within  which  appellees 
could  redeem  these  lots  from  the  master's  sale  had  expired,  did  redeem  them, 
and  the  redemption  money  was  accepted  by  the  holder  of  the  certificate  of 
purchase,  and  such  redemption  has  freed  the  real  estate  of  appellees  from  a 
binding  and  subsisting  lien.  It  is  a  maxim  of  the  courts  of  chancery  that 
those  who  seek  equity  must  do  equity.  As  appellees  have  voluntarily  sought 
the  assistance  of  the  equity  court,  they  should  be  compelled  to  observe  the 
requirements  of  the  maxim  we  have  cited. 

The  decree  of  the  circuit  court  is  reversed,  and  the  cause  remanded  with 
these  directions:  That,  if  appellees  shall  be  so  advised,  they  have  leave  to 
amend  their  bill  by  tendering  to  appellant  Bennitt  the  sum  of  money  paid  by 
him  for  redemption,  with  6  per  cent,  interest  thereon  from  January  16, 1884, 
and  that  they  be  required  to  pay  the  same  into  court,  and  that  upon  their  so 
doing  a  final  decree  be  enter^  herein  in  accordance  with  the  prayer  of  the 
bill,  and  making  the  injunction  perpetual;  but  that,  in  the  event  appellees 
should  decline  and  refuse  so  to  do,  then  their  bill  of  complaint  shall  .be  dis- 
missed, at  their  own  proper  cost. 

.  Jordan  &  Wingj  for  appellants. 
Oeorge  S.  Houses  for  appellees. 

Per  Curiam.  After  a  careful  examination  of  the  record  in  this  case, 
and  a  full  consideration  of  the  elaborate  arguments  presented  upon  the 
questions  involved,  we  perceive  no  error  in  the  decision  of  the  appellate 
court.  The  questions  involved  hiUve  been  fully  considered  and  elabo- 
rated in  the  opinion  of  the  appellate  court,  by  Baker,  J.,  in  which*  we 
ooncur.  Gross-errors  have  been  assigned  b}''  appellees,  but  we  do  not 
regard  them  well  taken.  A  sufficient  discussion  of  the  questions  raised 
by  the  cross-errors  will  be  found  in  the  opinion  of  the  appellate  oourt. 

The  judgment  of  the  appellate  court  will  be'  affirmed. 


017  lU.  176) 

Gore  and  others  v.  Kramer  and  others* 
{Supreme  Court  of  lUinois.    May  15, 1886.) 

1.  EquTTT— Remedy  at  Law— Canceulation  of  Sale— Fraud.  >    . 

A  bill  in  equity  to  cancel  a  contract  of  sale  of  goods  on  the  ground  of  fraud, 
and  for  recovery  of  the  value  of  Uie  goods,  will  not  lie,  as  there  is  an  ade- 
quate remedy  at  law. 

2.  EquiTT— Cebditobs'  BiLir—FBAUDULEirr  Concealment  of  Assets. 

A  creditors'  bill  cannot  be  maintained  without  first  recovering  Judgment, 
and  exhausting  the  legal  remedy.  Mere  fraudulent  concealment  of  assets 
will  not  be  a  sufficient  ground  for  equity  to  take  Jurisdiction. 

•    Appeal  from  First  district. 

This  was  a  bill  in  equity  by  appellants  against  Emanuel  Kramer,  Nar 
than  Kramer,  and  Samuel  Loebstein,  composing  the  firm  of  Elramer 
Bros.  &  Co.,  in  which  it  is  alleged: 

That  said  firm  of  Kramer  Bros.  &  C!o.  was  formed  on  or  about  No- 
•vember  1,  1882,  for  the  purpose  of  conducting  a  wholesale  hat  business, 
and  was  to  continue  for  three  years;  that  they  started  with  an  alleged 
capital  of  $76,000,  of  which  Nathan  Kramer  put  in  $18,000,  Samuel 
Loebstein  $25,000,  and  Emanuel  Kramer  $33,000;  that  they  transacted 
during  the  first  year  a  profitable  business,  and  in  January,  1884,  bad 
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increased  their  capital  stock  to  $86,000;  that  having  done  a  successful 
business,  paid  their  bills  promptly,  and  established  a  large  credit  with 
the  trade  generally,  they  conceived  and  concocted  the  fraudulent  scheme 
to  use  their  said  credit  for  the  purpose  of  a  gigantic  swindling  operation, 
and  to  that  end  they  did,  during  the  summer  of  1884,  buy  of  dealers  in 
New  York  city  and  elsewhere  an  amount  of  goods  and  merchandise 
largely  in  excess  of  the  legitimate  demands  of  their  business,  and  amount- 
ing in  the  aggr^ate  to  upwards  of  $125,000;  that  they  obtained  said 
goods  by  ialse  and  fraudulent  statements  and  misrepresentations, — they 
stating  that  they  had  a  net  capital  of  $86,000,  and  were  worth  three 
dollars  to  every  dollar  that  they  owed;  that,  by  reason  of  such  false  and 
fraudulent  statements  and  representations,  they  obtained  a  long  term  of 
credit,  and  settled  with  their  creditors  by  giving  them  their  promissory 
notes  due  in  four,  five,  and  six  months  from  date;  that,  after  fraud- 
ulently obtaining  said  goods,  as  a  next  step  in  their  scheme,  they  sent  out 
their  agents  all  through  the  western  states,  and  sold  and  disposed  of  a 
large  portion  of  said  goods  on  short  time,  and  greatly  reduced  prices, 
and  for  figures  below  the  purchase  price  of  said  goods;  that  they  received 
therefrom  a  large  amount  of  money,  which  they  have  kept  and  con- 
cealed, and  intend  to  keep  and  conceal,  from  their  creditors;  that  there 
are  still  a  large  number  of  accounts  due  and  owing  by  various  parties  to 
said  firm,  and  that  many  of  said  parties  reside  in  other  states,  and  are 
unknown  to  complainants,  and  that  said  firm- keep  the  naifies  of  their 
said  debtors,  the  amounts  they  owe,  and  where  they  reside,  from  the 
knowledge  of  their  creditors,  and  are  collecting,  discounting,  and  com- 
promising said  claims,  and  converting  them  into  money  as  rapidly  as 
possible  for  their  own  use  and  benefit,  and  with  intent  not  to  pay  any 
of  said  money  to  their  creditors;  that  said  notes  given  by  them  to  their 
various  creditors  are  not  yet  due,  but  that  only  time  is  needed  to  make 
said  obligations  absolute,  but  by  reason  of  the  fraud  practiced  upon 
'them  by  said  firm,  they  have  a  right  to  have  said  contracts  rescinded  by 
delivering  up  said  notes,  and  recover  the  value  of  their  said  goods  so 
converted. 

That,  as  the  next  step  in  their  scheme,  and  to  prevent  creditors  from 
getting  any  part  of  the  proceeds  of  their  said  goods,  Emanuel  and  Nathan 
ICramfer  did,  on  November  29. 1884,  confess  three  pretended  judgments, 
amounting  in  all  to  $29,077.50,  and  costs,  of  which  $1,600  was  for  at- 
torney's fees;  that  said  judgments  were  confessed  in  favor  of  First  Na- 
tional Bank  of  Chicago  for  $19,000,  in  favor  of  J.  T.  Baldwin,  cashier 
Manhattan  Company  Bank,  for  $8,500,  and  in  favor  of  Charles  Glanz 
for  $1,577.50,  on  notes  dated  November  28,  1884,  but  which  com- 
plainants charge  were  made  November  29,  1884,  and  antedated;  that 
said  suits  were  commenced  against  and  judgments  entered  against  Eman- 
uel and  Nathan  Kramer  alone,  when  in  truth  and  in  fact  Samuel  Loeb- 
stein  was  at  that  time  a  member  of  said  firm;  that  executions  immedi- 
ately issued  upon  said  pretended  judgments  against  the  property  of 
Emanuel  and  Nathan  Kramer,  and  were,  on  the  evening  of  said  twenty- 
ninth  day  of  November,  1884,  levied  by  the  sherifi"  upon  the  stock  of 
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goods  and  merchandise,  safe,  office  furniture,  etc.,  of  said  firm  of  Kramer 
Bros.  &.  Co.,  of  which  firm  Samuel  Loebstein  was  then  a  member,  and 
that  sheriff  has  advertised  to  sell  same  December  11, 1884,  at  11  a.  m.,  to 
satisfy  said  executions;  that  said  judgments  were  entered  in  the  after- 
noon of  the  last  day  of  the  November  term  of  superior  court,  and  execu- 
tion given  to  sheriff  after  court  adjourned  for  the  term;  that  said  banks 
have  collateral  security  for  their  debts,  to  which  complainants  cannot 
resort;  that  there  is  in  hands  of  sheriff  $40,000  to  $50,000  worth  of  prop- 
erty of  said  firm,  which  in  equity  should  be  applied  to  the  payment  of 
partnership  debts;  that,  if  sheriff  is  allowed  to  sell  same  under  said  ex- 
ecution, the  partnership  property  will  be  exhausted  to  satisfy  the  pre- 
tended individual  debts  of  Emanuel  and  Nathan  Kramer;  that  on  De- 
cember 1,  1884,  Samuel  lioebstein  pretended  to  sell  his  store,  in  Beecher, 
Illinois,  to  one  S.  Myer,  and  also  pretended  to  assign  three  mortgages 
owned  by  him,  and  give  a  trust  deed  on  another  piece  of  real  estate, 
thus  attempting  to  place  all  his  individual  property  beyond  the  reach 
of  creditors;  that  defendant  firm  has  no  other  property  save  said  prop- 
erty levied  upon  by  sheriff,  and  complainants  know  of  none  owned  by 
the  members  except  the  above-mentioned  property  of  Loebstein;  that  by 
reason  of  said  fraudulent  transactions  complainants  are  in  imminent  dan- 
ger of  losing  their  demands,  unless  the  sheriff  be  enjoined  from  proceed- 
ing with  said  sale,  and  said  property  be  turned  over  to  a  receiver  to  pro- 
tect the  same  for  benefit  of  the  creditors  of  said  firm;  that,  if  sheriff  iS 
allowed  to  sell  said  stock,  same  will  be  sacrificed  and  sold  at  a  great  loss; 
that  the  debts  of  said  firm  largely  exceed  their  assets;  that  complain- 
ants would  not  have  sold  said  goods  to  said  firm  but  for  their  false  and 
fraudulent  representations,  which,  at  the  time,  complainants  believed; 
that  said  defendants  knew  them  to  be  false,  and  made  them  for  the  pur- 
pose of  defrauding,  and  never  intended  to  pay  for  said  goods;  that  com- 
plainants had  no  knowledge  of  the  fraud  practiced  upon  them  until  the 
said  pretended  judgments  were  entered,  executions  issued,  and  sheriff 
had  made  his  levy;  and  that  they  file  this  bill  on  behalf  of  themselves 
and  all  other  creditors  of  said  firm. 

Bill  prays  for  an  injunction,  and  receiver  to  take  chaige  of  all  assets  of 
said  firm,  and  collect  its  debts  for  benefit  of  creditors  of  said  firm;  that 
the  contracts  made  between  said  firm  and  complainants  be  declared  void 
for  fraud,  and  complainants  be  allowed  to  recover  the  value  of  their 
goods;  that  an  accounting  be  had  between  said  firm  and  all  its  creditors, 
and  that  partnership  propert}*^  be  first  subjected  to  payment  of  partner- 
ship debts;  that  said  judgments  against  Emanuel  and  Nathan  Kramer 
be  postponed  until  after  partnership  debts  are  paid;  and  that  convey- 
ances made  by  Samuel  Loebstein  may  be  declared  fraudulent  and  void 
as  to  creditors,  and  be  set  aside,  etc. 

A  preliminary  injunction  was  granted,  which,  upon  a  hearing,  the 
court,  on  motion,  dissolved. 

The  defendants  demurred  to  the  bill  for  want'  of  equity.  The  supe- 
rior court  sustained  the  demurrer;  and,  the  complainants  electing  to 
stand  by  their  bill,  the  court  decreed  that  it  be  dismissed.     From  that 
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decree  fhe  oomplainants  appealed  to  the  appellate  court  of  the  First  dis- 
trict, and  that  court  affirmed  the  decree  of  tiie  superior  court.  The  case 
is  here  by  the  appeal  of  the  complainants  from  this  affirmance. 

ScHOLFiELD,  J.  Thia  is  not,  as  was  Henshaw  ▼.  Bryant^  4  Scam.  97) 
dted  by  counsel  for  appellants,  a  bill  to  rescind  a  contract  of  sale,  and 
restore  the  property  obtained  under  it.  Under  the  facts  alleged  here, 
the  property  could  not  be  restored,  and  the  primary  object  of  the  bill  is 
fidmply  to  recover  a  debt;  fisst  canceling  the  contract  of  sale  for  fraud, 
and  then  obtaining  a  decree  for  the  payment  of  the  value  of  the  goods. 
It  is  not  contended  that  this  could  not  be- done  at  law;  and  it  is  dear 
that,  if  the  contract  of  sale  was  fraudulent,  an  action  at  law  could  lie  for 
the  value  of  the  goods,  and  the  fraudulent  contract  could  not  be  inter- 
posed to  bar  a  recovery;  nor  is  it  sought  to  restrain  the  disposition  of 
property  until  there  can  be  a  trial  at  law.  Not  a  single  ground  for 
purely  equitable,  as  distinguishable  from  legal,  cognizance  is  perceived. 
The  effect  of  maintaining  the  bill  would  be  to  deprive  the  defendants  of 
a  jury  trial  on  a  question  where,  by  the  rules  of  the  common  law,  they 
are  entitled  to  such  trial.  The  rule  has  been  often  repeated  in  this  court 
that  a  party  can  have  no  standing  in  a  court  of  equity  who  has  a  plain 
and  adequate  remedy  or  defense  at  law.  Puterbaugh  v.  EUtott,  22  111. . 
157;  Oougkrim  v.  Sw^,  18  111.  414;  OUy  of  Peoria  v.  Kidder,  26  111.  861; 
Bigdaw  v.  Andrews,  31  111.  322;  Lmg  v.  Barker,  86  LI.  431.  Nor  is 
there  anything  in  the  situation  of  the  assets  of  Kramer  Bros,  justifying 
a  resort  to  equity  before  a  judgment  at  law  is  obtained.  This  is  condu- 
dvdy  settled  by  Shufddt  v,  Boehn,  96  111.  660,  and  Darmueil  v.  Ward, 
108  ni.  216,  and  cases  therein  recited.  In  the  last-named  case,  as  in 
this,  no  judgment  at  law  had  been  obtained.  Numerous  fraudulent  acts 
were  charged  in  the  biU,  and  we  said: 

^If  a  bill  of  this  kind  can  be  maintained  at  all  on  the  ground  that  the  debtor 
has  been  guilty  of  fraud,  and  is  seeking  to  defeat  the  collection  of  an  honest 
debt  by  covering  up  his  property,  or  placing  It  beyond  the  reach  of  his  cred- 
itors, with  a  fraudulent  intent,  enough  is  clearly  shown  to  maintain  this  bill. 
*  *  *  But  it  is  clear,  unless  we  are  prepared  to  overrule  a  long  line  of  de- 
cisions, extending  back  almost  to  the  time  of  the  organization  of  this  court, 
a  bill  of  this  character  cannot  be  maintained  upon  the  ground  suggested,  and 
this,  of  course,  we  cannot  consistently  do  in  face  of  the  fact  the  rule  adopted 
by  this  court  is  supported  by  the  decided  weight  of  authority,  Aa  was  said 
in  a  recent  case,  this  is  no  longer  an  open  question." 

It  was  contended  that  the  facts  brought  that  case  within  the  recognized 
exceptions  to  the  general  rule;  and  in  reply  to  that  it  was  said: 

"These  so-caUed  exceptions,  when  properly  understood,  are  rather  nominal 
than  real ;  for  a  bill  of  this  character  will  not  lie  in  any  case  where  the  claim, 
as  it  is  here,  is  purely  legal.  In  all  cases  where  such  a  bill  has  been  main- 
tained, the  claim  of  the  complainant  has  had  some  equitable  element  in  it, — 
such  as  a  trust  or  the  likOi  But,  in  the  absence  of  some  element  of  this  char- 
acter, there  is  a  want  of  jurisdiction  to  adjudicate  upon  the  case  at  all,  and 
it  is  upon  this  fundamental  doctrine  the  rule  controlling  this  cUm  of  cases 
rests." 
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But  counsel  contend  this  bill  may  be  maintained  as  a  bill  for  the  ad- 
ministration of  the  assets  of  an  insolvent  firm.  But,  to  enable  the  com- 
plainants to  maintain  a  bill  of  that  character,  they  must,  in  the  first 
place,  acquire  an  equitable  lien,  by  exhausting  their  legal  remedy,  or  in 
some  other  way.  A  creditor  at  large  has  no  standing  in  court  upon  such 
a  question.  Orippen  v.  Hudaoix^  13  N.  Y.  161.  And  in  Goembd  v.  Ar* 
nettj  100  111.  42,  we  held  that  a  creditor  of  a  firm,  who  had  not  ob- 
tained a  judgment  at  law,  could  not  maintain  a  bill  in  equity  to  set  aside 
a  sale  on  the  ground  of  a  fraudulent  preference. 

We  find  no  cause  for  disturbing  the  judgment  of  the  appellate  court. 
It  is  therefore  affirmed. 


(117  ni.  542) 

Fergus  v.  Wilmarth  and  others.* 
(Supreme  Court  of  IlUnoie.    May  15,  1886.) 

1.  MORTOAOB— MORTOAOBD  PkOPEBTT  DbBTBOTSD— ApfUCATIOK  OT  tRBtJBAllOB 
MONST. 

Where  buildings  on  mortgaged  property  are  destroyed  by  fire,  and  insur- 
ance monejr  is  colTected  by  the  trastee,  at  a  time  when  the  mortgagor  is  not  in 
default,  it  is  not  the  duty  of  the  trustee  to  apply  it  on  the  loan,  or  to  pay  it 
over  to  the  mortgagor  on  a  mere  promise  to  rebuild.  An  offer  to  pay  it  to 
the  mortgagor  on  the  completion  of  a  new  building  6n  the  property  is  all 
equitable  proposition. 
8.  Sasce— Deposit  of  Money  m  Bank  at  Mobtoaqor'b  RsquBBT— Failurb  of 

BaKK— MpRTOAOOR  NOT  ENTITLED  TO  CREDIT. 

Where  siich  moneys  are  deposited  in  bank  at  the  mort|2:agor's  request,  and  in 
the  bank  of  his  choice,  during  the  rebuilding,  and  such  bank  fails,  and  the 
money  is  lost,  the  mortgagor  cannot  afterwards  insist  on  being  credited  with 
the  amount  of  such  money 

Error  to  appellate  court,  First  district. 

E.  B.  Bacon,  for  plaintiff  in  erroir. 

E.  A.  Otis,  for  defendant  in  error. 

Oeo.  W.  Smith,  for  William  E.  Fumess,  trustee. 

Magruder,  J.  This  is  a  bill  to  foreclose  a  trust  deed,  dated  June  26, 
1871,  executed  by  Greorge  H.  Fergus  and  wife  to  William  E.  Fumess, 
the  trustee,  upon  lot  3,  in  block  12,  in  Elinzie's  addition  to  Chicago,  to 
secure  a  note  of  same  date  for  $12,000  borrowed  money,  made  by  George 
H.  Fergus,  payable  five  years  after  date  to  order  of  Alexander  H.  Rice, 
agent,  drawing  interest  at  8  per  cent,  per  annum,  payable  half  yearly, 
and  indorsed  over  by  Rice  to  Seth  Wilmarth.  The  bill  was  taken  as 
confessed  by  all  the  defendants  except  Fergus  and  wife,  who  answered, 
admitting  the  execution  of  the  note  and  trust  deed,  but  denying  the  ex- 
istence of  the  full  indebtedness  claimed,  and  averring  that  by  the  terms 
of  said  trust  deed  the  said  George  H.  Fergus  was  required  to  insure  the 
buildings  on  said  premises  for  $7,500,  and,  by  the  policy,  the  loss,  if 
any,  was  to  be  made  payable  to  said  trustee  for  the  benefit  of  the  holder 
of  said  notes;  that  prior  to  the  fire  of  October,  1871,  he  had  so  insured 
said  buildings  for  said  sum,  and  had  placed  the  said  policy  in  the  hands 

>  A  petiiion  for  rehearing  is  pending  in  this  case. 
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of  said  trustee,  and  the  buildings  were  in  said  fire  destroyed,  and  said 
trustee  afterwards,  to-wit,  on  or  about  September  1, 1872,  collected  from 
said  insurance  the  sum  of  $7,500,  and  the  same  should  have  been 
credited  on  said  principal  note,  and  should  now  be  credited  on  said  in- 
debtedness, (as  of  the  time  when  the  same  was  paid  to  said  trustee.) 
The  exact  language  of  the  covenant  in  the  trust  deed,  about  which  the 
dispute  arises,  is  as  follows: 

"And  will  and  shall  keep  all  boildings  (except  out-houses)  that  may,  at 
any  time  during  the  continuance  hereof,  be  upon,  or  a  part  of, the  said  prem« 
ises,  insured  against  loss  or  damage  by  fire  in  soch  insurance  company  or 
companies  as  the  said  party  of  the  second  part,  or  his  successor  in  trust,  his 
heirs  or  assigns,  may  direct,  for  the  full  insurable  valoe  thereof,  not  to  ex- 
ceed, however,  the  amount  of  said  indebtedness;  and  will  and  shall,  with  the 
proper  consent  of  the  insurers,  assign  the  policy  or  policies  to  the  said  party 
of  the  second  part,  his  successor  in  trust  hereinafter  named,  his  heirs  or  as- 
signs, upon  request  therefor,  as  a  further  security  for  the  indebtedness  afore- 
said." 

The  circuit  court  of  Cook  county,  where  the  cause  was  tried,  rendered 
a  decree  in  favor  of  Wilmarth  for  $14,272.10  on  January  16, 1880,  un- 
der which  the  property  was  sold  by  the  master.  A  writ  of  error  was 
prosecuted  from  the  appellate  court  of  the  First  district,  to  review  the 
decree,  after  the  time  of  redemption  had  expired,  and  after  the  purchaser 
at  the  sale,  or  his  assignee,  had  received  a  master's  deed.  Upon  the  af- 
firmance of  the  decree  by  the  appellate  court  the  cause  was  brought  here 
by  further  writ  of  error  from  this  court. 

The  only  specific  assignment  of  error  is  that  the  trial  court  did  not 
allow  to  the  plaintiffs  in  error  a  credit,  upon  the  mortgage  indebtedness, 
of  the  full  amount  of  money  paid  to  the  trustee  by  the  insurance  com- 
pany. 

On  August  3,  1872,  Fergus  received  from  the  insurance  company  a 
draft  for  $7,500  in  payment  of  the  insurance  on  the  property.  The 
draft  was  payable  to  the  trustee's  order,  and  was  turned  over  to  him  on 
the  same  day  en  which  it  was  received.  On  August  13,  1872,  the  trus- 
tee deposited  the  money  in  the  Scandinavian  National  Bank  of  Chicago, 
and  received  a  certificate  of  deposit  therefor.  On  December  9,  1872, 
the  bank  failed,  and  went  into  the  hands  of  a  receiver.  On  March  1, 
1873,  the  receiver  issued  and  delivered  to  the  trustee  a  certificate,  certi- 
fying that  such  trustee  was  a  creditor  of  the  bank  to  the  amount  of 
$7,643.83.  Subsequently  the  receiver  paid  two  dividends  to  the  trus- 
tee, one  of  $1,910.96,  and  one  of  $1,146.58,— all  of  which  money  was 
paid  out  either  to  Fergus,  or  for  his  benefit  and  upon  his  account,  to- 
wards the  erection  of  a  new  building  upon  the  premises.  Upon  the  trial 
of  the  cause  the  complainant  below  turned  over  the  receiver's  certificate 
to  Fergus,  who  accepted  the  same.  Fergus  paid  the  interest  upon  the 
whole  amount  of  the  mortgage  down  to  December  26,  1877.  After  the 
collection  of  the  insurance  money  by  the  trustee,  the  question  arose  what 
he  should  do  with  it.  He  was  the  agent  of  both  the  mortgagor  and  the 
holder  of  the  note.     The  money  took  the  place  of  the  buildings  destroyed 
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by  the  fire,  and  was,  in  his  hands,  a  part  of  the  security  for  the  debt. 
The  creditor,  Wilmarth,  desired  to  have  the  money  credited  upon  the 
indebtedness,  but  Fergus  was  unwilling  to  have  such  application  made 
of  it.  As  the  principal  was  not  yet  due,  and  no  default  had  been  made 
in  the  payment  of  interest,  the  trustee  could  not  apply  the  fund  to  the 
reduction  of  the  debt  without  the  consent  of  Fergus.  Fergus  wished 
that  the  money  should  be  paid  over  to  him,  to  be  used  in  the  construc- 
tion of  a  new  building  upon  the  lot. 

It  would  not  have  been  right  for  the  trustee  to  have  turned  over  to 
the  mortgagor  either  the  whole  amount  at  once,  or  different  portions  of 
such  amount  at  different  times,  unless  its  application  to  the  erection  of 
a  new  building,  and  thereby  a  consequent  increase  in  the  value  of  the 
security,  would  have  been,  in  some  way,  made  certain.  If  Fergus  had 
received  the  insurance  money,  and  had  appropriated  it  to  some  other 
purpose,  neglecting  to  improve  the  lot  at  all,  the  creditor  would  have 
had  reason  to  complain  of  the  trustee.  The  latter  was  not  unwilling,  as 
the  testimony  shows,  to  pay  over  the  $7,500  to  the  mortgagor  whenever 
he  should  be  offered,  in  exchange  for  it,  a  new  insurance  policy  for  the 
same  amount  upon  any  new  structure  that  might  be  placed  upon  the 
premises.  Fergus  himself  testifies:  "An  agreement  was  made  that  I 
was  to  have  the  money  when  the  roof  was  on  the  building."  He  did 
not  commence  rebuilding  until  the  latter  part  of  October,  1872,  and 
there  is  nothing  in  the  testimony  to  show  that  "the  roof  was  on"  before 
the  bank  failed,  on  December  9,  1872.  Under  these  circumstances,  the 
trustee  did  not  pay  the  money  to  the  creditor  to  be  applied  on  the  debt, 
nor  to  the  mortgagor  upon  a  mere  promise  that  it  would  be  used  in  re^ 
building.  He  concluded  to  hold  it  until  there  was  a  default  in  the  pay- 
ment of  some  portion  of  the  indebtedness,  or  until  the  new  building 
should  have  progressed  far  enough  to  justify  an  expenditure  of  the  fund 
in  liquidating  the  cost  of  its  erection.  We  cannot  see  that,  by  this 
course,  he  failed  in  his  duty  towards  either  party.  The  views  here  ex- 
pressed are  in  harmony  with  those  of  the  opinion  in  Oordon  v.  Ware  Sath 
ings  Bank,  115  Mass.  588.  At  no  time,  during  any  of  these  transao* 
tions,  did  Furness,  the  trustee,  have  the  note  or  trust  deed  in  his  pos- 
session. They  were  in  Massachusetts,  in  the  hands  of  Wilmarth.  Fur- 
ness did  not  receive  the  insurance  money  as  the  agent  of  the  holder  of 
the  note  authorized  to  collect  the  debt  secured.  His  position  was  that 
of  mere  trustee  in  a  deed  of  trust,  occupying  the  relation  of  agent  as 
much  to  the  mortgagor  as  to  the  beneficiary  in  the  deed.  Jones,  Mortg. 
§1771. 

As  to  the  deposit  of  the  money  in  the  Scandinavian  National  Bank, 
it  was  done  at  the  suggestion  of  Fergus,  and  in  compliance  with  his  wishes. 
He  was  a  friend  of  Siller,  the  cashier,  and  was  d,oing  work,  as  a  printer, 
for  the  bank.  He  told  Furnes^  that  he  knew  the  Scandinavian  Bank, 
and  had  had  dealings  there,  and  that  it  paid  interest  on  deposits,  and 
he  requested  that  the  money  be  placed  there.  He  took  the  trustee  therei 
and  introduced  him  to  the  cashier.  The  bank  had  a  fair  standing,  and 
was  in  good  credit  at  the  time  the  deposit  was  made.     The  money  was 
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deposited  to  the  credit  of  the  trastee,  as  such,  aiid  not  mingled  with  his 
private  funds. 

In  no  view  of  the  case  c^n  the  appellee  Wilmarth  be  chai^ged  with 
this  sum  of  $7,500  as  a  credit  upon  his  mortgage  indebtedness.  We 
see  no  error  in  the  accounting  had  before  the  master  in  the  trial  court. 

The  judgment  of  the  appellate  court  is  affirmed. 


ai7  ni.  100) 

Gaij^ahbb  and  others  v.  Herbert. 
(Supreme  Court  af  llUn&k.    May  10, 1886.) 

1.  AlWUITT— DlSTOfGUISHED  FROH  COVBITANTFOR  SUPPORT— RbSOMSIOIT  DBHOBD. 

On  a  bill  to  rescind  a  conveyance  made  in  consideration  of  a  covenuit  for 
an  annuity,  which  was  recorded,  the  court  distinguishes  it  from  cases  of  con- 
veyance in  consideration  of  a  covenant  for  support.  The  annuitant  has  a 
lien,  which  is  ample  security,  and  rescission  is  denied. 

2.  BaME— LtBK  OT  ANKUTTAirT  ENFORCED— POBCBASBR  TAKES  SUBJECT  TO  LnOT 

OF  Recorded  Covbkaiit* 

A  purchaser  of  such  premises  from  the  covenantor  takes  subject  to  thie 
lien  of  the  recorded  covenant,  and  a  decree  is  ordered  subjecting  the  prem- 
ises to  the  lien,  and  directing  a  sale  in  case  of  a  default. 

Appeal  from  La  Salle. 

ScHOLFTELD,  J.  This  case  is  quite  different  in  its  fisicts  from  PrcaUr 
V.  ARa«-,  16  m.  48;  Oard  v.  Oard,  59  111.  46;  and  Jmes  v.  Nedy,  72 
111.  449, — cited  by  counsel  for  appellee.  In  each  of  those  cases  the 
grantor  conveyed  in  consideration  that  the  grantee  undertake  to  furnish 
a  home  for  the  grantor,  and  take  care  of  him  and  support  him,  during 
life.  The  consideration  could  not  be  measured  by  dollars  and  cents. 
The  personal  kindness  and  numerous  delicate  attentions  demanded  by 
the  age  and  condition  of  the  grantors  in  those  cases,  and  that  they  might 
expect  from  the  affections  of  the  grantees,  are  not  marketable  commodi- 
ties; and  it  was  therefore  impossible,  by  mere  money  compensations,  to 
make  the  grantors  whole.  What  they  had  given  their  property  for  they 
had  not  received,  and  they  could  not  receive;  and  the  circumstances 
justified  the  conclusion  that  the  grantees,  when  they  obtained  the  deeds, 
did  not  intend  to  perform  the  contracts.  In  this  case  the  grantor  con- 
tracted for  nothing  but  the  payment  of  money, — ^$200  on  the  first  day 
of  March  in  each  and  every  year,  commencing  on  the  first  day  of  March, 
A.  D.  1872,  and  thereafter,  during  the  natural  life  of  the  grantor, — and 
the  release  by  the  grantee  of  the  interest  he  otherwise  would  have  in  the 
estate  of  the  grantor  upon  his  death  as  one  of  his  hfeirs  at  law.  This  re- 
lease was  conclusive  upon  the  grantee,  (Kershaw  v.  Kershaw^  102  111.  307;) 
and  the  payment  to  the  grantor  of  $200  on  the  first  day  of  March  in  each 
and  every  year,  from  the  designated  period,  during  his  natural  life, 
would  give  him  all  that  he  bargained  for,  and  ever  expected  to  receive. 
As  to  ttie  payments  now  overdue,  interest  will,  in  legal  contemplation, 
compensate  for  their  non-payment. 

In  the  construction  of  deeds,  courts  will  always  incline  to  interpret 
the  language  as  a  covenant,  rather  than  as  a  condition.     Board  Ed.^ 
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€tc.j  V.  T^-usteeSy  etc.^  63  111.  204.  There  is  nothing  in  the  form  of  the 
language  hete  employed  to  indicate  that  it  was  intended  the  convey- 
ance was  upon  a  condition  subsequent.  The  words  ^'upon  condition" 
do  not  occur,  and  there  are  no  other  words  of  equivalent  meaning.  There 
is  no  clause  providing  that  the  grantor  shall  re-enter,  in  any  event;  and 
these  are  the  usual  indications  of  an  intent  to  create  a  condition  subse- 
quent. Shep.  Touch.  (6th  Ed.)  118.  The  rule  is  a  court  of  equity  will 
never  lend  its  aid  to  divest  an  estate  for  a  breach  of  a  condition  subse- 
quent. 4  Kent,  Comm.  (8th  Ed.)  134,  *130.  But  where  a  compensa- 
tion can  be  made  in  money,  courts  of  equity  will  relieve  against  such  for- 
feitures, and  compel  the  party  to  accept  a  reasonable  compensation  in 
money.  2  Story,  Eq.  Jur.  §  1315  et  eeq.  The  language  here  is  reason- 
ably susceptible  of  the  construction  that  the  parties  only  intended  to  se- 
cure the  payment  of  the  $200  during  the  life-time  of  the  grantor^  and  it 
is  clear  that  much  was  intended.  That  was  the  only  pecuniary  interest 
the  grantor  had  in  the  question  of  whether  the  land  should  be  alienated 
or  not  during  his  life-time.  If  alienated,  the  grantee  might  not  be  able 
to  pay  the  $200  per  annum;  but,  if  it  could  not  be  alienated  during  his 
life-time,  it  was  ample  security  for  the  payment  of  the  $200.  The  duty 
to  pay  the  $200  and  the  inability  to  alienate  go  together.  It  accom- 
plishes the  same  result,  does  injustice  to  no  one,  and  is  more  in  harmony 
with  the  general  rules  governing  the  alienation  of  real  property  to  hold 
that  the  grantor  here  retained  a  lien  on  this  land  for  the  payment  of  the 
$200  annuaUy,  on  the  first  day  of  March,  during  his  Ufe-time.  The  ap- 
pellants took  whatever  rights  they  may  have,  with  notice  by  the  record 
of  the  deed  of  all  its  reservations  in  favor  of  the  appellee,  (^WSlis  ▼.  Oay^ 
48  Tex.  463;  S.  C.  26  Amer.  Rep.  328;)  and  so  theirs  are  subordinate 
to  his. 

There  is  no  proof  of  mental  weakness  in  appellee;  that  he  was  over- 
reached in  any  way,  or  unduly  persuaded  to  execute  the  deed.  From 
his  own  testimony  the  grantee  did  not  solicit  the  making  of  the  deed, 
dictate  its  provisions,  or  to  the  slightest  extent  control  or  influence  the 
transaction  by  word  or  deed.  It  is  of  appellee's  own  invention,  as  he 
says,  just  as  he  intended  it  to  be,  and  the  wrong  of  the  grantee  is  in  not 
doing  what  he  obligated  himself  to  do  by  accepting  the  deed. 

The  decree  below  is  reversed,  and  the  cause  remanded,  with  directions 
to  that  court  to  enter  a  decree  in  fiEivor  of  appellee  against  the  land  in 
controversy  for  the  several  unpaid  annual  instaUments  of  $200  each,  with 
interest  thereon  from  the  time  they  were  severally  due,  at  the  rate  of  6 
per  cent,  per  annum,  and  that  the  payment  of  $200  hereafter,  annually, 
on  the  first  day  of  March,  during  the  life  of  appellee,  be  a  lien  on  said 
land;  and  that,  in  defEiult  of  payment  of  such  sums,  the  master  in  chan- 
cery proceed  to  make  sale  of  the  land;  and  that  all  interests  and  claims 
of  appellants  in  aaid  lands  are  junior  and  subordinate  to  the  lien  of  ap- 
pellee. 
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Wethebbee  and  others  v.  Fitch. 
(Suprms  Ootari  cf  nUnoii.    May  15, 1886.) 

1.  AflSTGKKBirr— Chose  m  Action— Tbaiysfer  of,  bt  Dbbtob  fob  Benefit  of 
Cbbditob. 

A  debtor  holding  a  claim  against  a  third  person  may  deliver  it  into  the 
hands  of  his  creditors,  and  authorize  suit  to  be  brought  upon  it  in  his  own 
name  for  the  benefit  of  such  creditor. 

8.  Attobnbt  and  Counsslob^pbcial  Authobitt  Nxcbssabt  to  Comfbomisb 
Suit— Unaxtthobized  Settlement  Valid  bt  Ratification. 

While  an  attorney  must  have  a  special  authority  in  order  to  compromise  a 
suit,  yet  an  unauthorized  settlement  by  an  attorney  will  become  yalid  upon 
ratification;  and  such  ratification  may  be  inferred  irom  knowledge,  acquies- 
cence, and  acceptance  of  the  benefits. 

8b  MOBTGAOE— FOBECLOSTTBE— DbFICIBNCT  DeCBEE  — RaTB  OF  InTBBEBT  —  DlS- 
CBBPANdES  NOT  REVIEWBD. 

The  supreme  court  will  not  review  «n  alleged  discrepancy  between  the 
amount  of  the  original  indebtedness,  and  the  amount  of  me  Judgment  upon 
which  a  deficiency  decree  is  founded,  nor  reverse  the  decree  because  it  fol- 
lows the  former,  and  not  the  latter,  nor  because  it  allows  10  per  cent,  interest, 
(in  1976,)  instead  of  6. 
4.  Same— Redemption— Tbubtbb  cannot  Redeem  against  Cestui. 

While  a  trustee  cannot  redeem  against  a  eeHui  que  trust,  the  court  holds  that 
the  relations  set  out  at  length  in  the  opinion  do  not  in  any  manner  make  the 
appellee  a  trustee  for  the  appellant. 

Appeal  from  superior  court,  Cook  cpunty* 
Oeo.  W.  Smith  and  F.  &  Windonj  for  appellantB. 
JET.  S.  &  F.  S.  OAcTMy  for  appellee. 

Maqbudeb,  J,  This  case  has  already  been  decided  by  us,  as  may  be 
seen  by  reference  to  Fiick  v.  Weth£Theey  110  111.  475.  It  is  unnecessary 
to  repeat  here  the  facts  stated  in  the  opinion  rendered  on  a  former  bear- 
ing. After  the  cause  had  been  remanded  for  further  proceedings  to  the 
superior  court  of  CJook  county,  appellants,  by  leave  of  that  court,  fil^d 
an  amended  petition,  in  which  it  is  charged  that  the  judgment  under 
which  the  redemption  took  place  was  obtained  by  fraud,  and  that  the 
facts  constituting  such  fraud  did  not  come  to  the  knowledge  of  appel- 
lants until  after  the  first  decision  of  the  case  in  this  court  at  the  January 
term,  1884.  The  judgment  under  which  appellee  redeemed  the  tract  of 
land  named  in  the  original  petition,  to-wit,  the  N.  W.  i  S.  E.  i  section 
1,  township  39  N.,  range  14  E.  of  third  P.  M.,  in  Cook  county,  from 
the  foreclosure  sale  at  which  the  same  had  been  bought  by  appellants, 
was  rendered  on  the  sixth  day  of  October,  A.  D.  1880,  by  the  circuit 
court  of  the  United  States  for  the  Northern  district  of  Illinois,  in  fevor  of 
appeDee,  and  against  the  Cook  County  Land  Company,  for  the  sum  of 
$4,908.69,  with  l^al  interest  irom  its  date.  It  was  not  a  judgment  at 
law,  but  a  deficiency  decree  in  a  foreclosure  proceeding.  It  will  be  nec- 
essary to  state  the  facts  leading  up  to  its  rendition  in  order  to  under- 
stand the  grounds  upon  which  it  is  alleged  to  be  fraudulent,  as  against 
appellants. 

In  September,  1868,  Charles  A.  Gr^ory  and  one  Allen  claimed  to 
own  a  part  of  a  lot  fronting  17  i  feet  on  Madison  street,  in  Chicago. 
v.7N.E.no.6 — 33 
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Gregory  afterwards  bought  out  Allen's  interest.  In  September,  1868, 
the  common  council  of  Chicago  passed  an  ordinance  for  opening  or  ex- 
tending Franklin  street  from  Madison  street  south  to  Adams  street.  The 
required  width  of  this  extension  necessitated  the  condemnation,  by  the 
city,  of  the  17  J  feet  in  question.  Proceedings  were  instituted  by  the 
city,  under  the  laws  then  in  force,  for  the  purpose  of  acquiring  the  fee 
to  these  17}  feet.  The  assessment  roll  returned  by  the  commissioners 
of  the  board  of  public  works  was  confirmed 'by  the  council  on  September 
20, 1869.  The  net  damages  assessed  by  the  commissioners  for  the  value 
of  the  17}  feet  were  $8,589.94,  and  for  the  value  of  the  buildings  thereon 
$4,075.10,  making  a  total  of  $12,664.94.  In  March,  1872,  the  city 
gave  notice  that  it  was  ready  to  pay  the  $8,589.94  to  the  owners  of  the 
property,  and  in  July,  1872,  took  possession  of  the  17}  feet  for  a  public 
street,  and  has  since  continued  in  such  possession.  The  city  never  took 
possession  of  the  buildings,  which  were  destroyed  in  the  great  fire  of 
October  9,  1871..  From  some  time  in  1871  down  to  the  spring  of 
1880,  a  controversy  existed  between  Gregory  and  his  grantees,  on  the 
one  side,  and  the  city  of  Chicago,  which  claimed  under  its  condemnation 
proceedings,  on  the  other  side,  as  to  the  ownership  of  the  17}  feet.  The 
proof  shows  that  in  July,  1871,  Gregory  tried  to  get  the  city  officials  to 
pay  him  the  condemnation  money,  and  they  were  willing  to  do  so  upon 
his  procuring  a  quitclaim  from  Allen,  and  giving  the  city  a  warranty 
deed,  which,  however,  he  declined  to  do.  On  September  3,  1872, 
Gregory  borrowed  $15,000  of  appellee,  giving  his  note  of  that  date  for 
the  amount,  payable  five  years  after  date,  with  interest  at  the  rate  of  10 
per  cent,  per  annum,  payable  semi-annually,  and  to  secure  this  note 
executed  to  appellee  a  mortgage  upon  the  17}  feet,  providing  that,  upon 
default  in  payment  of  interest,  the  principal  might  be  declared  due, 
which  mortgage  was  recorded  September  5,  1872.  On  November  29, 
1872,  he  conveyed  the  17}  feet  to  the  Cook  County  Land  Company, 
subject  to  the  Fitch  mortgage,  which  the  land  company  assumed  and 
agreed  tb'pay. 

'  On  November  10,  1873,  the  Cook  County  Land  Company,  Gregory 
acting  as  its  attorney,  commenced  an  ejectment  suit  in  the  superior  court 
of  Cook  county  against  the  city  of  Chicago  to  recover  possession  of  the 
17}  feet,  formerly  on  Madison  street,  then  a  part  of  Franklin  street. 
This  case  was  tried  in  the  fall  of  1876,  and  a  judgment  rendered  therein 
on  November  4,  1876,  in  favor  of  the  land  company  and  against  the 
city.  On  May  8,  1876,  in  an  action  brought  in  the  United  States  court 
on  tlie  note  for  $15,000,  appellee  had  obtained  judgment  against  Gregory 
for  $15,907,  and  costs.  On  November  13, 1876,  appellee,  by  his  solic- 
itors, H.  S.  &  P.  S.  Osborne,  filed  a  bill  in  the  United  States  circuit 
court  against  Charles  A.  Gregory,  the  Cook  County  Land  Company,  the 
city  of  Chicago,  and  others,  to  foreclose  the  mortgage  for  $15,000,  which 
bill,  as  originally  filed  and  as  amended,  set  up  the  judgment  recovered  on 
the  note,  the  conveyance  by  Gregory  to  the  land  company,  the  assump-' 
tion  by  the  latter  of  appellee's  debt,  the  condemnation  proceedings  by  the 
city,  etc.;  lOid  alleged  that  Gregory  had  had  no  title  to  the  17}  feet  when 
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he  borrowed  the  $15,000,  but  had  firaudulenfly  represented  his  title  to 
be  good,  in  order  to  get  the  money,  and  that  appellee  had  demanded  the 
condemnation  money  of  the  city,  but  that  the  city  had  refused  to  de- 
liver it.  The  bill  prayed  that,  if  any  title  passed  to  appellee  by  the 
mortgage,  the  17J  feet  might  be  sold  to  pay  it,  but  that,  if  no  title 
passed,  the  condemnation  fund  due  from  the  city  might  be  charged  with 
the  payment  of  appellee's  mortgage.  Answers  were  put  in  by  the  city, 
by  tiie  land  company,  and  by  Gregory, 

On  July  28,  1877,  the  city  paid  the  costs  in  the  ejectment  suit,  and 
took  a  new  trial  under  the  statute.  About  this  time,  Gregory,  who  was 
not  only  the  attorney  of  the  land  company  in  the  suit  at  law,  and  its 
solicitor  in  the  foreclosure  proceeding,  but  was  also  its  president,  au- 
thorized Messrs.  H.  S.  <fe  P.  S.  Osborne  to  prosecute  the  ejectment  suit, 
to  "see  what  there  was  in  it  for  Dr.  Fitch."  They  were  engaged  in  ne- 
gotiations with  the  city  from  time  to  time,  in  reference  to  the  payment 
of  the  condemnation  money,  the  city  refusing  to  pay  interest,  or  the  dam- 
ages awarded  for  the  buildings,  and  they  claiming  both.  On  April  23, 
1879,  Gregory  withdrew  his  appearance  as  attorney  for  the  land  com- 
pany, the  plaintiff  in  the  ejectment  suit;  and  Messrs.  H.  S.  &  P.  S.  Os- 
borne entered  their  appearance,  as  attorneys  for  such  plaintiff,  by  a  writ- 
ten stipulation  filed  in  the  case,  and  signed  by  themselves,  and  by 
Gregory,  and  by  the  attorney  for  the  city.  On  the  same  day,  the  second 
trial  of  the  suit  took  place,  without  a  jury,  before  one  of  the  judges  of 
the  superior  court,  who  held  the  case  under  advisement  until  July  12, 
1879,  and  then  found  the  issues  in  favor  of  the  city,  deciding  the  title  to 
be  in  the  latter.  Before  judgment  was  entered  upon  the  finding  of  the 
court,  a  motion  for  new  trial  was  made  by  the  land  compan}^  and  the 
case  stood  on  such  motion  until  the  settlement  hereinafter  mentioned. 
On  April  12,  1880,  the  land  company  withdrew  its  motion  for  new  trial, 
and  judgment  was  rendered  in  favor  of  the  city,  in  accordance  with  the 
previous  finding  of  the  court.  The  judgment  was  so  entered  in  pursu- 
ance of  a  written  stipulation,  signed  by  H.  S.  &  P.  S.  Osborne,  as 
plaintiff's  attorneys,  dated  April  7,  1880,  and  filed  in  the  case  on  April 
12,  1880.  On  April  7,  1880,  a  written  stipulation  entitled  in  the  fore- 
closure suit  was  entered  into  between  H.  S.  &  P.  S.  Osborne,  as  solicit- 
ors for  Fitch,  and  the  solicitor  for  the  city,  by  the  terms  of  which  the 
city  admitted  that  the  whole  amount  of  the  condemnation  money,  to- 
wit,  $12,664.94,  with  interest  from  August  1,  1872,  was  due  from  the 
city  "to  whomsoever  may  appear  entitled  to  receive  the  same."  The 
latter  stipulation  was  filed  in  the  United  States  court,  in  the  foreclosure 
suit,  on  May  3,  1880.  In  other  words,  Messrs.  H.  S.  &  P.  S.  Osborne 
settled  the  ejectment  suit  by  suffering  judgment  to  go  in  favor  of  the 
city,  and,  in  consideration  thereof,  received  an  agreement  from  the  city 
to  pay  the  amount  of  money  and  interest  which  they  had  been  claim- 
ing. 

The  objection  made  by  appellants  to  this  settlement  grows  out  of  the 
apparently  inconsistent  position  occupied  b}'  the  Messrs.  Osborne,  as  so- 
licitors for  appellee  against  the  land  company  in  the  foreclosure  suit,  and 
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as  attorney /or  the  land  company  in  the  ejectment  suit.  When,  how- 
ever, all  flie  circumstances  of  the  case  are  taken  into  consideration,  it 
does  not  appear  that  any  fraud  was  committed,  or  that  any  wrong  was 
intended.  Gregory  owed  appellee  $16,000,  and  interest  from  S^tem- 
ber  3, 1872, — an  honest  debt,  due  for  borrowed  money.  To  secure  it  he 
had  given  a  mortgage  upon  a  clouded  title, — upon  17}  feet  of  ground  of 
which  the  city  of  Chicago  claimed  to  be  the  owner.  It  is  not  necessary 
to  determine  whether  such  claim  was  valid  or  not.  If  it  had  been  suc- 
cessfully maintained  after  a  contest,  the  city's  title  would  have  been  su- 
perior to  the  title  under  the  mortgage,  and  appellee  would  have  had  no 
security  for  his  debt,  except  such  unpaid  purchase  money  as  he  might 
obtain  from  the  city.  Gregory  had  conveyed  his  equity  of  redemption 
to  the  Cook  County  Land  Company;  and,  as  a  part  of  the  consideration 
for  such  conveyance,  that  company  had  assumed  and  agreed  to  pay  ap- 
pellee's mortgage  debt.  Gregory  was  a  bankrupt.  The  Cook  County 
Land  Company  had  no  money.  Under  these  circumstances,  Gregory  re- 
quested Fitch's  attorneys  to  take  hold  of  the  pending  ejectment  suit, 
brought  to  recover  the  title  to  the  same  property  which  had  been  mort- 
gaged to  their  client,  and  to  do  so  for  the  express  purpose  of  making 
what  they  could  out  of  it,  towards  the  payment  of  appellee's  mortgage. 
Gregory  had  authority  to  employ  the  Osbomes  to  appear  for  the  land 
company  in  the  suit  at  law.  For  a  number  of  years  he  had  acted  as  its 
attorney  and  solicitor  in  litigation  pending  in  the  federal  and  state  courts. 
He  was  the  originator  and  founder  of  the  company.  He  was  its  pres- 
ident and  authorized  representative  before  the  public.  By  the  terms  of 
the  by-laws  it  was  "the  duty  of  the  president  to  exercise  a  general  super- 
vision over  the  entire  business  of  the  company, — all  the  property  of  the 
company  shall  be  under  his  control."  A  debtor  holding  a  claim  against 
a  third  person  may  deliver  it  into  the  hands  of  his  creditors,  and  author- 
ize suit  to  be  brought  upon  it  in  his  own  name  for  the  benefit  of  such 
creditor.  Such,  and  such  only,  was  the  real  purport  of  the  employment 
of  appellee's  attorneys  in  this  matter. 

It  is  said,  however,  tliat  the  Osbomes  had  no  power  to  settle  the  eject- 
ment suit  in  the  manner  already  stated,  even  though  they  may  have 
been  properly  empowered  to  act  in  it  as  the  plaintiff's  counsel.  It  is 
undoubtedly  the  law  that  authority  to  prosecute  a  suit  does  not  involve 
authority  to  compromise  it.  Before  an  attorney  can  compromise  a  suit 
he  must  have  special  authority  for  that  purpose.  People  v.  Lawbcmy  1 
Scam.  123;  Nclan  v.  Jacksorij  16  111.  272;  Jennings  v.  McCkmnd,  17  111. 
148;  TrumbuU  v.  Nicholson,  27  111.  148;  Mdvine  v.  Lamar  Ins.  Cb.,  80  111. 
446.  But  in  this  case  it  is  a  fair  conclusion  from  all  the  evidence  that 
the  company  and  }ts  officers  authorized  the  settlement,  as  made,  and 
ratified  it  after  it  was  made.  For  several  years  the  Osbomes  were  nego- 
tiating with  the  city,  with  a  view  of  getting  payment  for  the  value  of  the 
buildings,  as  well  as  the  value  of  the  land  taken,  and  also  with  a  view 
of  getting  interest  upon  the  whole  amount  to  be  paid.  These  n^otia- 
tions  were  well  known  to  Gregory,  the  president,  and  Watriss,  the  sec- 
retary of  the  company.     They  had  conversations  about  them  with  the 
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Osbbmes,  aiid  were  kept  advised  about  them  during  th^r  progress.  They 
made  no  objections  to  taking  money,  instead  Of  land.  What  they  were 
'^solicitons''  about  was  to  have  the  (Aiy  pay  the  whole  amount  of  the  con- 
demnfttion  money,  and  interest,  instead  of  ft  part  of  such  money  with- 
out interest.  After  the  settlement  Was  made  they  knew  that  judgment 
in  tiie  ejectment  suit  had  been  rendered  in  favor  of  the  city,  and  that 
the  condemnation  moiiey  was  to  go  to  appdlee.  They  may  not  have 
known  the  details  of  the  settlement.  They  may  not  have  seen  the  writ- 
ten stipulation  in  whioh  the  Osbonies  withdrew  the  motion  for  a  new 
trial,  and  conceded  the  title  to  the  city.  But  they^must  have  known 
that  all  this  was  involved  in  the  paymoit  of  thecondemnatioQ  money  by 
the  city.  The  acceptance  of  such  money  by  the  land  company  and  its 
mortgagee  estopped  them  from  thereafter  attacking  the  title  of  the  city* 
To  take  the  fond  and  continue  the  fight  for  the  land  would  not  have 
been  honest.  Therefore  the  knowledge  that  the  city  had  paid  the  money 
necessarily  implied  the  farther  knowledge  tha^t  the  city  bad  obtained  the 
title  for  which  such  paym^t  was  made.  That  the  president  of  the 
company  ratified  and  approved  of  the  settlement  will  fully  appear  when 
we  come  to  consider  the  agreed  statement  of  facts  filed  in  tiie  foreclos- 
ure suit. 

We  have  thus  dwelt  upon  the.  manner  in  which  the  ejectment  suit 
was  disposed  of,  because  it  has  a  bearing  upon  what  afterwards  took 
place  in  the  foreclosure  suit.  The  latter  was  brought  to  a  hearing,  and 
final  decree  was  entered  therein  by  the  United  States  court  oxx  October 

6,  1880.  The  evidence  was  presented  to  the  court  in  the  form  of  an 
agreed  statement  of  facts  reduced  to  writing,  and  signed  by  Gregory,  for 
himself  and  as  solicitor  of  the  Cook  County  Land  Company,  and  by  H. 
8.  &  F.  S.  Osborne  as  solicitors  for  Fitch.  This  statement  sets  forth  the 
execution  of  the  note  and  mortgage  for  $15,000;  the  condemnation  pro- 
ceedings, and  amount  of  damages  therein  awarded;  the  conveyance  by 
Gregory  to  the  land  company,  and  its  assumption  of  the  mortgage  debt, 
and  agreement  to  pay  it;  the  judgment  for  $15,907  against  Gregory; 
the  agreement  of  the  city  that  there  is  due  from  it  to  the  person  entitled 
thereto,  for  condemnation  money,  $12,664.94,  with  interest  from  August 
1,  1872;  and  the  bankruptcy  of  Gregory,  and  his  discharge  therefrom. 
The  statement  also  sets  forth  that  "the  ejectment  suit  is  now  in  judg- 
ment in  favor  of  the  city,  *  *  *  and  the  title  to  the  land  is  now, 
by  such  judgment,  vested  in  the  city,  leaving  in  its  place  the  condem- 
nation money  in  the  hands  of  the  city  treasurer.''  Gregory,  to  whom 
this  statement  was  submitted  before  July  26,  1880,  was  thereby  in- 
fermed  of  the  judgment,  and  of  the  city's  title  to  the  property.  That 
judgiiient,  entered  on  April  12,  1880,  referis  to  the  stipulation  of  April 

7,  1880,  withdrawing  the  motion  for  a  new  trial,  and  consenting  to  the 
entry  of  judgment  for  the  city.  The  statement  also  refers  to  the  other 
stipulation  of  April  7,  1880,  between  the  Osbomes  and  the  counsel  for 
the  city  as  to  the  .amount  to  be  paid  by  the  city^  in  these  words:  "By 
stipulation  on  the  part  of  the  city  on  ^e  in  this  cause."  This  goes  to 
show  that  there  was  no  concealment  of  the  stipulations,  and  that  the  at* 
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tention  of  the  president  of  the  company  was  expressly  called  to  them. 
The  agreed  statement  of  facts  also  contains  these  words: 

^'Nothing  herein  contained  is  intended  to  operate  to  deprive  the  complain- 
ant of  any  •  «  «  right  he  may  have  to  the  condemnation  money, 
*  *  *  and  no  facts  are  insisted  upon  by  this  defendant  which  would  de- 
prive him  of  such  money." 

Thus  the  president  of  the  company  not  only  knew  that  the  city  had 
the  title,  and  was  ready  to  pay  the  condemnation  money,  but  he  was 
willing  to  have  that  money  applied  to  the  payment  of  appellee's  debts. 

After  the  hearing  of  the  foreclosure  suit  upon  the  pleadings  and  agreed 
statement  of  facts,  the  judge  of  the  federal  court  took  the  case  under  ad- 
visement, and  finally  entered  a  decree  as  of  October  6, 1880.  This  de- 
cree found  that  there  was  due  to  appellee,  upon  his  mortgage  debt,  $23,- 
789.98  from  the  land  company;  that  there  was  due  from  the  city  $18,- 
881.29,  as  condemnation  money,  and  that  the  amount  so  due  should  be 
paid  to  appellee,  upon  bis  mortgage  debt,  ^'as  the  proceeds  of  said  mort- 
gaged premises,  and  interest  thereon;"  that  the  difference  between  the 
two  sums,  to-wit,  $4,908.69,  being  the  deficiency  or  balance  due  appel- 
lee over  and  above  the  amount  coming  from  the  city,  should  be  paid  to 
the  appellee  by  the  land  company;  and  that  execution  should  issue 
therefor.  This  deficiency  decree,  under  which  the  redemption  com- 
plained of  took  place,  is  alleged  to  be  fraudulent  for  the  reason  that  the 
171  feet  of  ground  were  worth  $35,000  in  April,  1880;  and  if  the  title 
thereto,  instead  of  being  yielded  to  the  city,  had  been  recovered  for  the 
land  company  in  the  ejectment  suit,  the  mortgage  of  appellee  would 
have  been  paid  in  full,  and  no  deficiency  would  have  existed.  It  is 
true  that,  if  a  judgment  be  entered  where  no  indebtedness  actually  ex- 
ists, such  judgment  cannot  be  used  for  the  purpose  of  effecting  a  redemp- 
tion. Martin  v.  Jttdd,  60  111.  78;  Arnold  v.  Giffordy  62  111.  249.  But 
we  have  already  seen  that  the  settlement  of  the  ejectment  suit  was  duly 
authorized,  and  fairly  and  properly  made.  This  being  so,  and  the 
amount  realized  from  such  settlement  being  insufficient,  by  the  sum  of 
$4,908.69,  to  pay  off  the  full  amount  due  on  the  mortgage,  it  follows 
that  the  deficiency  decree,  in  this  case,  does  represent  an  actual  existing 
indebtedness. 

It  is  said  that  the  deficiency  was  made  larger  than  it  ought  to  have  been, 
because  the  decree  was  rendered  for  the  amount  of  the  original  indebted- 
ness ,  and  1 0  per  cen  t .  interest  thereon ,  whereas  it  should  have  been  rendered 
for  $15,937.16,  the  amount  of  the  judgment  rendered  against  Gregory  on 
May  8,  1876,  and  6  per  cent,  interest  thereon.  This  is  a  matter  which 
was  fairly  submitted  to  the  court  which  rendered  the  decree.  That  court 
had  jurisdiction  over  the  subject-matter  and  the  parties,  and  we  have  no 
power  to  review  its  action. 

The  deficiency  decree  is  alleged  to  be  fraudulent,  as  having  been  ob- 
tained by  collusion  between  the  solicitors  of  appellee  and  the  solicitor  of  the 
land  company.  The  only  ground  for  this  charge  is  the  fact  that  the 
cause  was  submitted  for  hearing  upon  an  agreed  statement  of  facts,  and 
not  upon  proofs  taken.     If  the  materia  facts  in  a  case  are  undisputed, 
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and  the  counsel  on  both  sides  stipulate  as  to  what  those  facts  are,  and 
submit  the  question  involved  for  the  decision  of  the  court  upon  such 
stipulation,  it  does  not  necessarily  follow  that  there  has  been  a  fraudu- 
lent collusion.  In  this  case  all  the  facts  set  up  in  the  agreed  statement 
are  true;  nor  is  it  claimed  that  any  of  them  are  untrue.  £ut,  in  addi- 
tion to  this,  the  statement  shows  on  its  face  that  the  solicitor  of  the  land 
company  did  not  consent  to  a  deficiency  decree,  but  was  opposed  to  it. 
After  referring  to  the  prayer  of  the  bill  for  a  deficiency  judgment^  he  in- 
serted in  the  statement,  in  his  own  handwriting,  the  following  words: 
"And  the  right  to  resist  such  judgment  upon  all  legal  and  equitable  de- 
fenses is  hereby  reserved  to  the  said  Cook. County  Land  Company."  We 
fail  to  see  that  any  trust  relation  existed  between  appellee  and  appel- 
lants which  made  it  inequitable  for  appellee  to  redeem  under  his  de- 
ficiency decree.  AppeUants  were  purchasers  of  certain  property  belong- 
ing to  the  Cook  County  Land  Company  at  a  sale  under  a  decree  rend^^ 
in  a  certain  foreclosure  proceeding  instituted  against  that  company.  That, 
sale,  as  we  have  decided,  was  subject  to  redemption,  under  the  statute, 
by  the  land  cbrapany,  during  twelve  months  after  it  was  made,  and  by 
judgment  creditors  of  the  land  company  during  the  three  ihonths  after 
the  expiration  of  the  twelve  mouths.  Appellee  was  such  a  judgment 
creditor  as  is  contemplated  by  the  statute.  He  exercised  his  statutory 
right,  and  effected  a  redemption,  and  obtained  a  deed  from  the  marshal,  in 
pursuance  thereof.  We  see  no  reiason  to  change  our  former  decision.  . 
The  judgment  of  the  superior  court  is  therefore  affirmed. 


(U7  111.  123) 

Wallahan  and  others  r.  Ingbrsoll. 
(Supreme  Court  of  lUinoia.    May  15,  1886.) 

1.  Taxation—Tax  Titlb  —  Rbdemptiow  Notic?  —  AFProAvir  of,  must  Statb 

Facts. 

It  is  essential  to  the  validity  of  a  tax  title  that  the  affidavit  of  proper  iu>tice 
for  redemption  should  state  the  particular  facts  relied  on  as  showiiLZ  a  com- 
pliance with  sections  216,  217,  of  the  revenue  act.  2  Starr  <&  0.  St.  c.  120, 
pars.  218,  219. 

2.  BsGHRAOv— Titlb  of  State  must  bb  Judiciai«lt  Dbtsbminbd— Statutb  Rbo- 

ULATINQ  PbOCSEDINGS  MUST  BB  OBEYED. 

It  IS  essential  to  the  establishment  of  title  by  escheat  in  the  state  that  the 
title  be  judicially  ascertained  by  proceedings  complying  with  the  statute 
thereon.  The  statute  of  1845  (Rev.  St.  1845,  c.  88,  p.  225)  required,  among 
other  things,  (1)  the  filing  of  an  information  by  the  attorney  general  or  cir- 
cuit attorney,  alleging  the  names  of  terre-tenants,  and  persons  claiming  the  estate; 
(2)  the  issuance  and  service  upon  such  terre-tenants  of  a  sdiare  facUie;  and 
where  there  is  no  such  allegation,  and  there  is  service  upon  but  one  of  the 
parties  named  as  occupants,  the  proceedings  are  fatally  defective  in  both 
respects. 
8.  Wbit  and  PR0CE89— "Name  of  People*— Omissiow  of  "Namb  of  People" 
Fatal — Gonstitutional  Rbquibbment. 

It  is  an  imperative  requirement  of  the  constitution  (Const.  1870,  art.  6,  §88; 
Const.  1848,  art.  5,  §  270  that  process  of  the  courts  shall  run  in  the  name  of 
the  people.    A  writ  which  omits  this  requirement  is  fatally  defective. 

Appeal  from  Woodford. 


Digitized  by 


Google 


520  KORTHEABTSKN  BXFOBTER..  [OL 

Hophins  &  Hammcynd^  for  appellants. 
(7.  jff,  OhiUy^  for  appellee. 

MuLKEY,  C.  J.  On  the  fourth  of  November,  1884,  Eva  Ingersdl 
commenced  an  action  of  ejectment  in  the  Woodford  circuit  court,  against 
Elizabeth  Wallahan  and  others,  for  the  recovery  of  E.  i  N.  E»  i  section 
15,  and  the  N.  E.  i  S.  E.  i  section  29,  township  27  N.,  range  2  W. 
The  cause  was  subsequently  tried  upon  IJie  merits,  resulting  in  a  judg- 
ment for  the  plaintiff,  to  reverse  which  this  appeal  is  brought.  That 
the  plaintiff  established  a  j^ma  facie  right  of  recovery  in  the  first  in- 
stance is  not  seriously  controverted.  The  questions,  therefore,  to  be  de- 
termined, relate  to  the  sufficiency  of  the  defense  to  overcome  the  frima 
fade  case  made  by  the  plaintiff.  The  defendants  sought  to  establish  on 
the  trial  an  outstanding  title  in  the  state,  by  escheat,  to  the  whole  of  the 
property,  and  a  valid  tax  title  t^  to  the  80-acre  tract  in  Mrs.  Wallahan, 
founded,  upon  a  tax  sale  in  1881,  for  the  taxes  of  1880  and  prior  years. 

Not  stopping  to  remark  upon  the  inconsistency  of  these  defenses,  the 
latter  may  be  disposed  of  in  a  few  words.  The  affidavit  upon  which 
the  tax  deed  was  issued,  is  wholly  insufficient.  It  does  not  state  the 
particular  facts  relied  on  as  showing  a  compliance  with  the  requirements 
of  sections  216  and  217  of  the  revenue  act,  as  amended  by  the  act  of 
1879.  Indeed,  there  is  no  attempt  to  do  so.  Such  being  the  case, 
there  was  no  authority  in  the  county  derk  to  issue  the  tax  deed,  and  it 
is  consequently  void.  Price  v.  England^  109  111..  394.  Having  reached 
this  conclusion,  it  is  unnecessary  to  notice  the  other  objections  urged 
against  the  tax  proceeding. 

The  evidence  relied  on  to  establish  title  in  the  state  is  anything  but 
satisfactory.  It  consists  mainly  of  certain  papers  found  in  the  office  of 
the  derk  of  the  circuit  court  of  Woodford  county,  and  though  none  of 
them,  except  perhaps  one,  bear  the  file-mark  of  the  clerk,  yet,  all  the 
circumstances  considered,  we  think  it  sufficiently  appears  that  they  con- 
stitute the  files  of  an  escheat  proceeding,  commenced,  in  the  name  of 
the  people,  in  1849,  for  the  purpose  of  establishing  title  in  the  state,  by 
escheat,  to  the  land  in  controversy.  Before  calling  attention  to  the  stat- 
utory provisions  on  the  subject  with  a  view  of  determining  whether  they 
were  complied  with  in  that  particular  case,  it  is  perhaps  proper  to  call 
attention  to  the  general  common-law  principles  relating  to  the  subject 
of  escheats.  When  the  owner  of  real  property  dies  intestate  without 
heirs  capable  of  inheriting  it,  the  title  thereof  devolves,  by  operation  of 
law,  upon  the  state.  Yet,  when  thus  acquired,  the  state  cannot  make 
its  title  available  without  first  establishing  it  in  the  manner  prescribed 
by  law.  This  is  done  by  the  institution  of  a  purchase  proceeding  in  the 
proper  court,  in  the  name  of  the  people,  for  the  purpose  of  proving  and 
establishing  by  a  judicial  determination  tiUe  in  the  state.  The  facts  es- 
sential to  the  existence  of  the  state's  title  are  specifically  set  forth  in  the 
statute,  and  must  be  clearly  proven  on  the  hearing.  The  proceeding  is 
in  the  nature  of  an  inquest  of  office,  and  the  record  of  it  is  the  only  com- 
petent evidence  by  which  a  title  by  escheat  may  be  established.     Dm 
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V.  (yBnnhn,  21  N.  J.  Law,  582;  Ortme^.  Reeder^  21  Mich.  28;  Own,  v. 
JSfe,  6  Leigh,  58jB;  P^fc  v.  OuUing,^  8  Johns.  1. 

The  proceeding,  the  record  of  which  id  relied  on  aB  showing  tide  in 
this  case,  was  had  under  the  act  of  1845  entitled  '< Escheats,"  (see  Rev. 
St.  1845,  p.  225,)  which  is  in  most  respects  like  the  present  act;  the 
material  difference  being  that  estates  now  escheat  to  the  county  in  which 
the  property,  or  the  greater  portion  of  it,  is  situated,  instead  of  to  the 
state.  By  the  second  section  of  the  act  of  1845  it  is  made  the  duty  of 
the  attorney  general,  or  the  circuit  attorney  of  the  proper  county,  when 
he  is  informed,  or  has  reason  to  believe,  that  any  real  estate  within  his 
district  has  escheated  to  the  state,  to  file  an  information  in  the  circuit 
court  of  the  county  in  which  such  estate  is  situated,  ^'setting  forth  a  de- 
scription of  the  estate,  the  name  of  the  person  last  lawfully  seized^  the 
name§  of  the  terre-tenants,  and  persons  daiming  such  estate,  if  known, 
and  the  facts  and  circumstances  in  consequence  of  which  such  estate  is 
claimed  to  have  escheated,  and  alleging  that  by  reason  thereof  the  state 
of  Illinois  hath  right  by  law  to  such  estate."  Upon  the  filing  of  such 
information  it  is  made  the  duty  of  the  court  to  award  and  issue  a  ecire 
facias  against  such  person  or  persons,  bodies,  politic  or  corporate,  as  thaXL 
he  alleged  in  eudi  ir^orniation  to  hold,  possess,  or  claim  such  estate^  reqtiir- 
ing  them  to  appear  and  show  cause  why  such  estate  should  not  be  vested 
in  the  state,  ete.  It  is  also  made  the  duty  of  the  court  to  make  an  order 
setting  forth  briefly  the  contents  of  the  information,  and  requirii^  all 
persons  interested  in  the  estete  to  appear  and  show  cause,  if  any  they 
have,  at  the  next  term  of  the  court,  why  the  same  should  not  be  vested 
in  the  statet  This  order  is  required  to  be  published  for  six  weeks  suc- 
cessively in  some  newspaper  in  or  nearest  to  the  county  in  which  such 
proceeding  is  had;  the  last  insertion  to  be  at  least  two  weeks  before  the 
commencement  of  the  term  at  which  the  parties  are  required  to  appear. 
Such  are  the  plain  and  express  provisions  of  the  statute  with  respect  to 
the  preliminary  steps  to  be  taken  before  there  can  be  any  valid  adjudi- 
cation in  an  escheat  proceeding.  In  this^  as  in  all  other  judicial  pro- 
ceedings, it  is  essential  to  the  validity  of  the  adjudication,  and  final  de- 
cision therein,  that  the  oourt  rendering  it  shall  have  jurisdiction  of  the 
subject-matter  of  the  suit,  as  well  as  of  the  persons  to  be  affected  by  it. 
General  power  over  the  subject-matter^  in  cases  of  this  kind,  is  of  eoutae 
given  by  the  stetute.  Nevertheless  the  court  must  be  put  in  motion  by 
the  filing  of  an  information  which  conforms  substantially  to  the  require- 
mente  of  the  act  governing  the  proceeding,  otherwise  jurisdiction  as  to 
the  subject-matter  will  not  attach. 

Although  quite  a  number  of  exceptions  are  teken  to  the  information, 
we  are  of  opinion  that,  with  one  exception,  they  are  not  wdl  founded. 
The  only  substantial  objection  to  it  is  that  it  fails  to  name,  as  defendants, 
the  ooeupante  or  terre-tenants  of  the  land,  although  it  aflbmatively  ap- 
pears from  other  parts  of  the  record  that  two  persons,  namely,  one 
Painter  and  Abram  Dressier,  were  in  possession  of  the  land  at  the  time 
the  information  was  filed.  •  By  a  so-called  ecire  facias  some  one  not 
named — presumably  the  officer  to  whom  it  might  happai  to.be  de- 


Digitized  by 


Google 


622  NORTHEASTERN  REPORTER.  [HI. 

livered — is  commanded  to  summon  these  parties,  and  there  is  a  return 
by  the  sheriff  of  the  county  showing  service  on  Painter,  but  no  return 
as  to  Dressier.  The  importance  of  the  information  setting  forth  the 
names  of  all  persons  in  possession  or  claiming  an  interest  in  the  prem- 
ises, is  shown  by  the  fact  that  the  scire  facias  is  required  to  issue  only 
against  such  ''as  shall  be  allied,  in  such  information,  to  hold,  possess, 
or  claim  such  estate."  The  issuing  of  the  scire  facias  against,  or  service 
of  it  upon,  any  others,  would  manifestly  be  a  superfluous,  idle  act,  and 
available  for  no  purpose  whatever.  It  would  be  just  like  any  other 
case  of  serving  one  with  process  who  is  not  made  a  party  to  the 
suit.  Had  no  one  been  in  possession  or  claimed  an  interest  in  the  land, 
the  information  should  simply  have  stated  that  fact.  In  that  case,  the 
issuing  of  a  sdre  facias  would  not  have  been  proper,  for  the  reason  there 
would  have  been  no  one  to  issue  it  against.  For  the  reasons  already 
stated,  and  others  yet  to  be  mentioned,  we  are  of  opinion  the  court 
failed  to  obtain  jurisdiction  over  the  persons  of  any  one  claiming  ad* 
versely  to  the  state. 

The  persons  to  be  affected  by  the  adjudication  were  of  two  classes: 

(1)  Those  in  possession  of  the  premises,  and  such  as  were  known  to 
claim  an  interest  therein;  (2)  all  other  persons  not  embraced  in  the  first 
class.  As  to  the  first  class,  the  statute  requires,  as  we  have  just  seen, 
their  names  to  be  set  forth  in  the  information,  and  a  scire  facias  is  to  be 
issued  against  and  personally  served  upon  them.  As  to  the  second  class, 
or  persons  generally,  jurisdiction  can  only  be  obtained  by  means  of  con- 
structive service,  as  provided  in  the  second  section  of  the  act,  which,  it 
will  be  remembered,  is  obtained  by  the  court's  making  an  order,  setting 
forth  the  contents  of  the  information,  and  requiring  persons  interested  in 
the  estate  to  appear,  etc.,  and  causing  such  order  to  be  published  six 
weeks  successively  in  the  proper  newspaper;  the  last  insertion  to  be  at 
least  two  weeks  before  the  commencement  of  the  term  at  which  the  par- 
ties are  required  to  appear.  We  are  clearly  of  opinion  the  service  is 
fatally  defective  as  to  both  classes  provided  for  in  the  statute. 

As  to  the  so-called  personal  services,  there  are  several  fatal  objections 
to  that:  (1)  There  was  no  authority  to  issue  the  writ  at  all,  because  no 
one  is  "alleged  in  the  information  to  hold,  possess,  or  claim  the  estate." 

(2)  Assuming  the  writ  might  properly  have  issued  against  the  occupants 
of  the  land  in  the  absence  of  such  a  charge  in  the  information,  then  the 
service  was  not  good,  because  the  return  shows  there  was  service  upon 
but  one  of  the  occupants,  and  no  return  as  to  the  other.  As  well  might 
a  court  proceed  in  a  partition  case,  where  there  is  service  on  a  part  of 
the  defendants  only,  with  the  hope  of  making  a  valid  partition,  as  for  it 
to  have  proceeded  in  that  case  where  only  a  part  of  the  terre-tenants  had 
been  personally  served.  (3)  Outside  of  all  these  objections,  the  scire 
facias  was  and  is  absolutely  void  upon  its  face,  because  it  does  not  run 
in  the  name  of  the  people.  There  are  other  minor  objections  to  it  which 
we  wiU  not  stop  to  notice.    . 

:  The  constructive  service  relied  on  is  equally  bad,  waiving  all  objec- 
tions to  the  form  of  the  order.     The  grantee's  certificate,  whidi  is  off^ed 
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in  evidence  in  fbis  catiBe,  shows  upon  its  face  that  the  last  insertion  of 
the  order  in  the  newspaper  was  less  than  two  weeks  before  the  commence- 
ment of  the  term  at  which  the  parties  were  required  to  appear.  This 
objection  is  fatal  to  the  notice,  notwithstanding  the  recital  in  the  record 
to  the  efifect  that  notice  was  properly  given. 

No  question  of  innocent  purchaser  for  value  is  involved  in  this  case; 
hence  those  decisions  sustaining  titles  in  the  interest  of  innocent  pur- 
chasers upon  such  recitals  have  no  application.  The  question  here  is 
whether  one  having  no  title  can  avail  himself  of  such  a  recital  to  show 
an  outstanding  title  in  a  stranger  for  the  purpose  of  defeating  a  plaintiff's 
action  who  otherwise  appears  to  have  a  good  title,  when,  as  is  the  case 
here,  it  is  dear  from  the  proof  of  notice  itself,  which  is  a  part  of  the « 
same  record,  that  the  recital  is  untrue.  In  such  case  we  have  no  hesi- 
tation in  holding  the  recital  as  not  available  for  such  a  purpose. 

As  we  regard  the  jurisdiction  of  the  court  fatally  defective  in  the  es- 
cheat proceeding  on  the  grounds  stated,  it  follows  the  judgment  and  or- 
ders in  the  case  were  without  authority  of  law,  and  consequently  afford 
no  defense  to  the  present  action.  Having  reached  this  conclusion,  it  is 
not  necessary  to  discuss  the  other  objections  taken  to  the  proceedings  in 
that  case.    Judgment  affirmed. 


(U7  III.  233) 

Village  of  Hyde  Park  v.  Washington  Ice  Co. 
(Supreme  Court  of  Mnois.    May  16, 1886.) 

1.  Municipal  Cobporations— Special  Assessment— BBHEFirs—lNSTRUCTioiff  ab 
TO  Dahageis. 

An  instruction  directing  the  Jury  to  ascertain  the  depredation  in  value,  if 
any,-  caused  to  certain  property  by  a  certain  improvement,  implies  a  calcula- 
tion both  of  damages  and  benefits,  and  is  not  faulty  as  excluding  benefits  from 
the  consideration  of  the  Jury. 

9.  Bamb— Benefits— Dertvablb  Only  at  Exfenbb  Equauko  Value. 

Where  the  evidence  shows  that  property  micht  derive  a  benefit  from  an  im« 
provement  if  a  sum  greater  than  its  entire  value  were  expended  upon  it  in ' 
putting  it  into  a  condition  to  receive  such  benefit,  a  failure  to  instruct  the 
Jury  to  deduct  the  benefits  to  such  property  from  the  damages  It  not  elearJy 
erroneous. 

Appeal  from  county  court,  Cook  county.    . 

Oeo.  WiUard  and  Henry  V.  Freeman^  for  appellant. 

Prederick  UUmanrij  for  appellee. 

Maqbuder,  J.  This  was  a  proceeding  by  appellant  to  condemn  cov: 
tain  land  of  appellee  and  others  for  the  opening  and  extension  of  One 
Hundredth  street,  in  the  viUage  of  Hyde  Park.  Appellee  filed  its  crofis- 
petitioQ,  setting  forth  that  the  proposed  improvement  would  damage 
certain  of  its  lands  not  taken,  and  praying  that  such  damages  might  be 
assessed,  etc.  There  is  no  dispute,  and  can  be  none,  under  the  stipula* 
tion  in  the  record,  in  relation  to  the  damages  award^  for  the  land  act-, 
ually  taken.  The  sole  contention  is  as  to  the  damages  to  the  lands  iiot: 
taken*  The  only  error  insisted  upon  by  appellant  is  the  givipg  of  apr 
pellee's  second  instruction^  which  is  as  fbllows:     ;... 
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"{%)  The  jury  are  Instructed  that  thej  are  to  ascertain  from  the  eridence, 
after  their  own  view  of  the  property,  the  fair  market  value  of  the  property 
sought  to  be  taken,  and  also  the  damages,  if  any  have  been  proven,  to  the 
propertv  from  which  the  strip  is  to  be  taken  J  And  if  the  jury  believe  from 
the  evidence  that  the  property  occupied  by  the  ice  company,  in  its  present 
condition,  has  a  special  capacity,  as  an  entirety,  for  the  purpose  of  ice  freez- 
ing, cutting,  and  transporting,  and,  as  an  entirety,  is  devoted  to  such  pur- 
poses, and  that  the  value  of  such  tract  will  be  depreciated  and  lessened  by 
the  taking  of  the  strip  in  question,  then  the  owners  of  the  property  are  enti- 
tled to  recover  a  sum  equal  to  such  depreciation  in  value. " 

The  second  sentence  of  this  iustrnctiou,  which  is  the  only  part  of  it 
that  is  objected  to,  is  an  almost  literal  copy  of  the  language  of  an  instnio- 
tion  which  was  approved  of  by  this  court  in  Chicoffo  &  E.  R.  Cck  v. 
Dresd^  110  111.  89.  We  do  not  think  that  the  instruction  is  inaproper 
when  considered  in  reference  to  its  particular  application  to  the  facts  of  • 
the  case  at  bar.  The  objection  urged  against  it  is  that  it  ignores  and  ex- 
cludes from  consideration  the  evidence  which  tended  to  prove  that  the 
opening  of  the  proposed  street  would  benefit  the  property  for  use  for 
dockage  and  manufacturing  purposes.  The  property  in  question  con- 
sists of  about  64  acres  in  South  Chicago,  bounded  on  the  west  by -the 
Pittaburgh  &  Fort  Wayne  Railroad,  on  the  east  by  the  Calumet  river,  on 
the  south  by  the  lands  of  the  South  Chicago  Dock  Company,  and  on  the 
north  by  certain  forge  works.  In  1878,  appellee  constructed  an  ice-pond 
upon  the  tract,  which  was  a  mere  marsh.  Largo  embankments,  80  feet 
wide,  were  thrown  up  around  some  35  or  40  acres  of  the  tract  on  the 
north,  east,  and  south  sides;  the  railroad  embankment  protecting  it  on 
the  west  side.  The  inclosure  was  dredged  and  thoroughly  improved, 
and  water  pumped  in  from  the  river*.  A  large  ice-house  was  built,  and 
some  $70,000  expended  in  fitting  and  preparing  the  pond  for  the  busi- 
ness of  freezing,  cutting,  and  transporting  ice.  The  property  has  been 
used  for  the  carrying  on  of  such  business  since  1878  or  1879,  Since 
that  time  it  has  increased  in  value.  Docks,  manufactories,  and  lumber 
yards  have  been  built  and  located  around  it  since  the  ice  business  was 
started  there.  The  chief  advantages  •of  the  locality  for  the  purposes  of 
making  ice  are  the  fects  of  the  river  on  one  side,  where  water  can  be  ob- 
tained, and  the  railroad  on,the  other,  so  that  e&sy  transportation  can  be 
procured.  The  proposed  street,  80  feet  wide,  will  run  through  appellee's 
ice-pond  from  east  to  west,  splitting  it  into  two  parts.  The  part  south 
of  the  street,  and  between  the  street  and  the  property  of  the  dock  com- 
pany, will  be  a  strip  US  feet  wide,  and  1,825  feet  long,  and  will  be 
practically  useless  for  almost  any  purpose.  The  only  ground  upon  which 
it  is  claimed  that  the  opening  of  the  street  would  benefit  the  property  is 
the  Ceu^  that  it  would  thereby  be  more  accessible  when  used  for  dockage 
or  manufecturing  purposes.  The  evidence,  however,  shows  that  the 
tract  is  only  worth  from  $3,000  to  $3,500  per  acre,  and  that  it  will  cort 
$4,000  per  acre  to  fill  it  up,  and  that  it  cannot  be  used  for  dockage  or 
manu&cturing  purposes  until  it  is  filled  up.  The  opening  of  the  street* 
wijl  oon&r  no  benefit  upon  the  property,  situated  as  it  is«  Two  hundred, 
and  forty-six  thousand  dollars  will  have  to  be  expended  upon  the  64; 
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acres  in  order  to  get  it  into  such  shape  that  the  benefits  can  be  made 
available.  Under  this  view  of  the  testimony,  it  is  questionable  whether 
an  instruction  which  had  called  the  attention  of  the  jury  to  the  subject 
of  benefits  to  be  derived  from  the  proposed  improvement  would  have 
been  based  on  the  evidence.  The  question  of  damages  is  to  be  deter- 
mined with  reference  to  special  benefits  to  the  property  not  taken.  VUr 
lage  qf  Hyde  Park  v.  Dunham,  85  111.  669.  Any  mere  general  and  pub- 
lic benefit,  or  increase  of  value,  received  by  the  land  in  common  with 
other  lands  in  the  neighborhood,  is  not  to  be  taken  into  consideration  in 
estimating  compensation.  Page  v.  Chicago ^  M.  <Ss  St»  P.  Ry.  Cb.,  70  HI. 
824. 

But,  even  if  there  was  evidence  which  tended  to  show  a  special  bene- 
fit to  the  property  not  taken,  the  instruction  here  under  discussion,  when 
taken  in  connection  with  the  other  instructions  given  for  appellee,  did 
not  necessarily  exclude  the  consideration  of  such  benefit.  The  jury  were 
asked  to  inquire  whether  the  opening  of  the  street  would  depreciate  the 
value  of  the  property  not  taken.  If  tiie  jury  had  found  that  there  was  no 
depreciation,  they  may  have  reached  that  conclusion  because  the  bene- 
fits equaled  or  exceeded  the  depreciation.  If  they  found  that  the  prop- 
erty was  depreciated,  they  may  have  reached  that  condusion  because  the 
benefits  derived  were  less  than  the  depreciation  produced.  Either  find- 
ing involved  a  consideration  of  benefits. 

It  is  to  be  noted  that  the  appellant  asked  no  instructions  whatever  of 
the  trial  court.  Consequentiy  none  were  given  for  it;  nor  can  it  com- 
plain of  the  reiusal  of  any«  If  counsel  for  appellant  had  desired  that 
the  attention  of  the  jury  should  be  directed  to  a  particular  theory  of  the 
case,  they  should  have  asked  an  instruction  embodying  that  theory. 

The  judgment  of  the  county  court  is  affirmed. 


017  ni.  118) 

Corcoran  v.  White  and  others. 
(Sttpreme  Oowrt  cf  lUinois^    May  IQ,  1886.) 

1.  CosTEACT— Offer  and  Acgbftancb— Negotiations  Held  not  a  CoNnuor. 

A  meeting  of  minds  is  necessary  to  a  contract.    Where  an  acceptance  of  an 
offer  is  relied  on,  the  acceptance  muft  be  anconditional.i 

2.  Vendor  and  Vbndbs-^ontbact— Offebt— Aooeptancb. 

On  an  offer  to  sell  realty  for  cash,  an  acceptance,  ''provided  the  title  is  per- 
fect, "  with  no  payment  or  tender  of  the  cash,  will  not  make  a  contract 

Appeal  from  Cook.  . 

£.  Mn  Shoffner,  for  appellant. 
Danid  L,  Shoreyy  for  appellee. 

Sheldon,  J.  This  was  a  bill  in  equity,  filed  by  Theresa  R^  Oinconin 
against  Nathan  S.  White  and  others,  to  compel  the  specific  performance 
of  an  allq^d  agreement  to  sell  to  the  complainant  sublet  2  of  lot  1,  in 
block  3,  of  the  original  town  of  Chicago.     On  final  hearing,  upon  bill| 

>  ScNB  note  fU  en4  of  case. 
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answers,  replications,  and  proofi  adduced,  the  bill  was  dismissed,  and 
the  complainant  appealed  to  this  court. 

The  facts  relied  upon  as  establishing  a  case  for  the  complainant  are 
as  follows:  The  lot  in  question  belonged  to  Christine  Cardell,  of  West 
Virginia,  deceased,  who  died,  leaving  four  children  surviving  her,  and  a 
will  which  contained  this  provision: 

"(5)  I  give  and  devise  all  my  real  estate,  to  be  sold  by  my  executor,  and 
do  hereby  authorize  him  to  do  so  as  soon  as  it  can  be  done  without  prejudice 
to  my  children,  and  after  first  consulting  them  about  the  sale;  and  after  de- 
ducting from  ttie  sale  of  my  Chicago  lot  the  legacies  herein  given  for  the 
benefit  of  my  grandson  and  granddaughter,  and  also  the  other  legacy  herein 
given,  I  give  and  bequeath  all  the  rest  and  residue  of  the  sales  of  my  real  es- 
tate, and  all  other  property,  to  my  four  children." 

Nathan  S.  White  was  appointed  executor.  On  July  3, 1880,  Thomas 
Lyman,  who  was  authorized  by  the  will  to  lease  the  property  until  it 
was  sold,'  and  the  heirs  at  law  of  the  testatrix,  executed  a  lease  of  the 
premises  to  one  Samuel  Thomas  from  August  1, 1880,  to  August  1, 
1885,  which  was  subsequently,  February  3,  1883,  assigned  to  Michael 
J.  Corcoran,  the  husband  of  appellant.  At  the  time  of  the  assignment 
there  was  a  one-story  and  basement  brick  building,  valued  at  $4,000, 
standing  on  the  premises,  which  building  appellant  had  purchased. 
After  this  assignment,  improvements,  amounting  to  $600,  were  made  on 
the  building  by  appellant.  About  March  19, 1883,  appellant,  desiring 
to  purchase  the  ground,  caused  her  attorney,  James  H.  Ward,  to  write 
lettera  to  White,  the  executor,  and  to  some  of  his  heirs  at  law,  asking 
whether  the  premises  were  for  sale.  The  following  answer  was  received 
from  White: 

"Charleston,  W.  Va.,  March  24, 1883. 

"/.  H.  Ward,  Esq, — Dear  Sir:  In  response  to  your  letter  of  the  19th, 
addressed  to  Dr.  Cordell,  of  Baltimore,  and  forwarded  to  me  by  him,  I  would 
state  that,  as  the  personal  representative  of  the  estate  of  Mr.  Cordell,  I  have 
authorized  Thomas  Lyman,  of  your  city,  to  sell  the  property  you  refer  to, 
and  will  be  glad  to  have  you  call  on  him,  at  101  Washington  street,  your 
city.  I  will  write  to  Mr.  Lyman  at  once,  and  inform  Urn  of  your  wishes. 
"Very  respectfully,  N.  S.  Whitb." 

Ward  cidled  upon  Lyman,  learned  from  him  the  property  was  for 
sale,  and  afterwards,  about  April  13,  1883,  received  the  following  postal 
card  ir9m  Lyman : 

«  April  18, 1883. 
"Dear  Sm:    I  can  sell  the  lot  you  wanted,  at  •7,000.  Please  let* me  know 
at  once  what  your  parties  say. 

"Yours,  T.  Lyman." 

.  April  14,  1883,  Ward. wrote  the  following: 

••Apbil  i4, 1888- 
'^Thomas  Lyman,  Esq.,  101  Washington  atreeti  Ci^y— Dear  Sir:  Yours 
of  the  thirteenth  Inst,  at  hand,  and,  replyinjg^  to  the  same,  will  say  that  my 
client  will  accept  your  proposition  for  the  premises  15  ]^orth  Clark  8tteet,.and 
will  pay  87,000  for  the  same,  provided  the  title  is  perfect.  1  will  call  at  your 
office  again  on  Monday,  at  10  o^clock,  at  which  time  I  can  get  the  abstract 
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and  have  it  examined.    I  called  to-day  with  my  client,  but  yau  had  left  your 
office. 

"Bespectfully,  Jambs  H.  Ward." 

Mr.  Ward  testifies  that  they  called  on  Lyman,  Monday;  told  him  they 
would  call  the  next  day,  as  Mr.  Corcoran  was  unable  to  call  that  day;  that 
he  and  Mr,  Corcoran  went  and  saw  Lyman,  and  he  said  the  property 
was  not  for  sale;  that  they  asked  for  the  abstract,  and  were  ready  to 
make  a  deposit  on  the  property,  but  they  were  informed  by  Lyman  the 
property  was  not  for  sale  at  that  price.  Sometime  in  May,  1883,  Ward 
again  called  on  Lyman,  when  the  latter  informed  him  that  the  premises 
could  be.  purchased  for  $8,000.  Appellant  agreed  to  pay  the  additional 
$1,000.  Lyman  stated  he  was  going  east.  On  his  return  he  executed 
and  delivered  the  following: 

-  Jtoy  18, 1883. 

"Received  of  James  A.  Ward,  attorney  for  Theresa  R.  Corcoran,  his  check 
for  $500,  as  deposit  on  account  of  proposed  purchase  of  sub-lot  2,  in  lot  1,  in 
block  8,  tn  original  town  of  Chicago;  said  sum  of  $500,  when  paid,  to  apply 
on  said  purchase  of  said  lot,  at  $8,000  cash,  or  to  be  returned  to  him  in  casd 
said  sale  cannot  be  perfected,  say  within  sixty  days  from  this  date,  or  in  cas6 
the  title  should  prove  defective;  it  being  understood  that  we  are  to  forward 
a  deed  to  the  owner  of  said  lot,  and  recommend  its  execution. 

"Lyman  &  GronrnGS.*? 

The  deed  was  forwarded  accordingly,  but  never  executed;  Mr.  White 
being  unwilling  to  sign  the  deed  until  the  heirs  had  done  so,  and  one  of 
them  seems  to  have  refused.  Repeated  demands  were  made  on  Lyman 
for  the  deed ;  appellant  saying  she  was  ready  to  pay  the  remaining  $7 ,  500, 
and  that  she  would  accept  a  deed  from  White  without  the  heirs  joining, 
or  with  as  many  as  would  join.  After  the  giving  of  the  receipt  of  July 
18,  1883,  appellant  expended  some  $600  on  the  building. 

In  respect  to  the  alleged  ofifer  of  sale  for  $7,000  by  his  postal  card  of 
April  18,  1883,  Lyman  testifies,  without  contradiction: 

"In  relation  to  that  card,  I  would  say  that  Mr.  Ward  came  over,  and  said 
his  parties  would  take  the  property,  and  arranged  to  come  in  the  next  morn- 
ing and  deposit  $500.  He  came  in  two  days  after,  and  brought  in  a  check 
for  $200,  not  certified,  which  I  refused  to  take.  The  next  morning  I  dis- 
covered the  record  of  the  great  sale  opposite  where  the  Sibley  building  now 
stands,  and  as  a  trustee  under  the  wUl  I  felt  it  my  duty  to  decline  to  carry 
out  the  $7,000  sale." 

He  also  testified  that  he  ofiered  back  the  $500  deposit,  which  was  re- 
fused. 

It  is  impossible,  from  the  foregoing,  to  make  out  any  contract  of  sale. 
Assuming,  as  is  contended,  that,  under  the  will,  the  executor,  White, 
had  an  estate  in  the  lotj  and  not  a  mere  power  to  sell,  and  that  his  let- 
ter of  March  21, 1883,  shows  sufiiciently  that  Lyman  had  from  hiia  au- 
thority in  writing  to  make  sale  of  the  lot,  and  conceding  that  LyUfian's 
postal  card  of  April  13, 1883,  was  an  ofifer  to  sell,  and  not  mere  iijforma- 
tion  of  authority  to  sell,  yet,  under  that  postal  card,  and  Ward's  letter  in 
reply,  of  April  14,  1883,  there  did  not  arise  a  contract  of  sale.  In  or- 
der to  that  result,  there  should  have  been  an  unconditional  acceptance 
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of  Lyman^s  offer.  There  was  here  but  a  conditional  acceptance;  one 
upon  the  condition  that  the  title  was  perfect.  Again^  there  was  no  com- 
pliance with  the  offer  before  it  was  retracted..  The  proposition  was  that 
Lyman  could  sell  the  lot  for  $7,000.  There  was  neither  a  payment,  nor 
tender  of  payment,  of  the  $7,000.  As  Lyman  testifies  without  contra- 
diction, there  was  a  promise  to  come  in  ttie  next  morning  and  deposit 
$500.  Appellant's  agent  came  in  two  days  after,  and  brought  in  a  check 
for  $200,  not  certified,  which  Lyman  refused  to  take.  The  next  morn- 
ing he  discovered  the  record  of  an  important  sale  of  property  in  the  vi- 
cinity, which  he  considered  made  it  his  duty  to  decline  to  carry  out  the 
$7,000  sale.  The  offer  had  not  then  been  met  by  compliance  with  its 
terms,  and  there  was  the  right  to  retract  it.  The  receipt  of  July  18, 
1883,  obviously  does  not  evidence  a  contract  of  sale.  It  shows  but  a 
proposed  purchase  of  the  lot,  and  that  the  agents  were  to  forward  a  deed 
to  the  owners,  and  recommend  its  execution. 

We  are  of  opinion  the  circuit  court  did  right  in  dismissing  .the  bill, 
and  the  decree  is  affirmed* 

NOTE. 

It  is  said  in  Baxter  ▼.  Bishop,  (Iowa,)  22  N.  W.  Rep.  685,  that  "contracts  may  be 
made  by  correspondence;  but  to  constitute  a  contract  by  correspoixdence  one  letter 
must  contain  a  oistinct  proposition,  and  the  answer  must  be  an  unquaUfied  acceptance. 
1  Pars.  Cont.  47^ ;  Vassar  v.  Camp,  11  N.  Y.  441." 

It  is  an  Undoubted  rule  of  law  that,  before  ah  agreement  can  be  gathered  from  a  cor- 
respondenoe^  it  must  appear  by  the  correspondence  that  what  has  been  proposed  on 
one  side  has  been  definitely  agreed  to  upon  the  other,  so  that  a  clear  and  complete 
contract  c*in  be  derived  from  the  letters.  Darlington  Iron  Co.  v.  Foote,  16  Fed.  Kep. 
^.    See  Wheeler  y.  New  Brunswick  <fe  G.  R.  Co.^  5  Sup.  Gt  Rep.  1061. 

A.  wrote  to  B.,  offering  to  sell  laud  for  a  certain  sum,  payaole  at  specified  times; 
nothing  being  said  about  tlie  place  of  payment  ol*  delivery  of  the  deed.  B.  replied  by 
letter.)  accepting  the  6fier,  adding:  '*  You  may  make  out  the  deed,  leaving  the'  name 
of  the  erantee  m  blank,  and  forward  it  to  G.,  to  be  delivered  to  me  on  payment,"  etc. 
Three  aays  later  B.  telegraphed  to  A.:  "Have  written  you.  Will  take  land  at  your 
figures.  Ans."  Afterwards,  and  before  either  the  letter  or  telegram  reached  A.,  the 
latter  wrote  again  withdrawing  his  order.  Held,  that  neither  the  letter  of  B.  nor  the 
telegram  was  an  unqualified  acceptance,  and  that,  therefore,  the  offer  might  be  with- 
Ojawn.    Baker  V.  Holt,  (Wis.)  14  N.  W.  Rep.  8. 


(44  Ohio  St  406) 

Day  and  others  v.  Pittsburgh,  Y.  &  C.  R.  Co. 
(Supreme  Court  of  Ohio.    June  29, 1S86.) 

1.  Watbim  and  Watbr-Coxtbsbs— Deed  of  Lakd  oh  Bakk  ov  Ritb&--Oahai*, 

A  general  deed  of  premises  lying  upon  the  bank  of  a  river,  in  which  is  con- 
structed a  canal,  conveys. the  grantor's  rights  to  the  center  of  the  stream 
bounding  the  property;  and,  to  reserve  or  exclude  from  the  grant  any  such 
rights,  the  conveyance  should  contain  proper  words  of  such  reservation  or 
exdusion. 

2.  Same— CAKAii  jN  Rivek— DiflsoLunoN  op  Cahal  Ck)MPAKY— Rbvbbsioh  or 

Rights. 

Where  a  canal  company,  owning  and  operating  a  canal  constmcted  in  a 
river,  has  the  right  only  to  use,  for  canal  purposes,  the  bed  and  waters  of 
such  river,  on  ouster  of  such  company  from  its  corporate  franchises,  and  its 
dissolution  by  order  of  the  supreme  court,  the  trustees  winding  up  its  affairs 
have  n»  power  to  convey  such  rights,  but  they  revert  to  ike  proper  owners. 

Error  to  district  eourt,  Portage  county. 
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The  Pittsburgh,  Youngstown  <fc  Chicago  Railroad  Company  is  a  cor- 
poration under  the  laws  of  Ohio,  and  it  was  building  its  road  through 
the  village  of  Kent,  in  Portage  county,  Ohio.  It  was  commencing  to 
grade  and  build  its  road  on  property  claimed  by  Day,  Williams  &  Co. , 
as  partners,  when,  October  1,  1881,  they,  the  plaintiffs  in  error,  com- 
menced an  action  against  the  railroad  company  and  others,  to  enjoin 
the  railroad  company  from  entering  upon  their  premises  until  the  right 
of  way  was  duly  condemned  and  paid  for.  The  property  is  what  was 
once  used  as  a  part  of  the  Pennsylvania  &  Ohio  canal,  and  it  is  in  the 
bed  of  the  Cuyahoga  river,  betw.een  the  east  bank  and  the  middle  of  the 
river. 

In  their  petition  plaintiffs  averred  that  they  owned  the  premises  on 
the  east  bank  of  the  river,  which  premises  extended  to  the  middle  of  the 
river,  and  that  they  were  extensively  engaged  in  the  manufacture  of 
glass  on  the  property;  that  the  use  Of  the  water  of  the  Cuyahoga  river 
was  indispensable  to  their  business;  that  it  was  impossible  to  carry  on 
the  manufacture  of  glass  without  said  water;  that  it  was  not  practicable 
to  obtain  water  elsewhere,  save  at  enormous  expense;  that  the  construc- 
tion of  the  railroad,  as  proposed,  would  deprive  them  of  the  use  of  said 
water,  and  necessitate  the  abandonment  of  their  business,  or  the  carry- 
ing it  on  at  a  loss, — damage  them  many  thousand  dollars,  and  other- 
wise do  them  great  and  irreparable  injury;  and  they  prayed  for  an  in- 
junction and  damages.     A  temporary  injunction  was  allowed. 

On  February  7,  1882,  the  railroad  company  set  up,  in  its  amended 
answer,  that  it  admits  the  copartnership  of  the  plaiqtiffs;  that  they  are 
the  owners  of  a  glass-factory  property  in  the  village  of  Kent,  in  Portage 
county,  Ohio;  that  they  purchased  the  same  from  Marvin  Kent,  by  con- 
tract in  writing,  dated  the  first  day  of  July,  1864,  and  received  a  deed 
thereof  from  Marvin  Kent  and  wife,  dated  March  3;  1868,  in  pursuance 
of  said  contract » and  in  fulfillment  thereof;  thiat  the  plaintiffs  are  engaged 
in  the  manufacture  of  glass;  and  that  defendant  is  engaged  in  the  con- 
struction of  a  line  of  railroad  extending  through  said  village  of  Kent. 
The  defendant  denies  that  the  west  boundary  of  plaintiffs'  glass-works 
property  is  the  center  of  the  Cuyahoga  river.  Defendant  further  says 
that  about  the  year  A.  D.  1840,  a  corporation  duly  created,  organized, 
and  then  existing  under  the  laws  of  Ohio  by  the  corporate  name  of  Penn- 
sylvania &  Ohio  Canal  Company,  and  possessing  under  its  charter  AiU 
authority  and  right  to  construct,  maintain,  and  operate  a  public  canal 
and  water  highway  for  the  transportation  of  persons  and  property  through 
the  county  of  Portage,  in  the  due  and  legal  exercise  of  its  rights  and 
franchises  in  and  abput  the  acquisition  of  its  right  of  way,  and  the  con- 
struction of  its  canal  thereon,  duly  obtained  the  right  and  l^al  author- 
ity to  construct  its  canal  in  the  Cuyahoga  river,  through  a  portion  of  the 
township  of  Franklin,  in  the  county  aforesaid,  in  which  plaintiffs'  said 
premises  are  located,  and  did  construct  its  canal  in  said  river  from  a  point 
several  hundred  feet  northward  of  plaintiffs'  premises,  to  a  point  several 
hundried  feet  southward  thereof;  that,  in  and  about  the  construction  of 
the  canitl,  said  canal  company,  between  the  points  aforesaid,  and  oppo- 
v.7N'.B.no.6 — 34 
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site  plaintiffs'  premises,  constructed  its  towing  path  in  and  along  a  por- 
tion of  the  original  channel  of  said  river,  and  tiiereby  diverted  the  stream 
•  so  that  all  the  waters  thereof,  except  that  portion  of  the  same  used  for 
the  purposes  of  the  canal,  ran  and  flowed  along  the  channel  of  the  river 
lying  and  being  on  the  westerly  side  of  the  towing  path,  and  the  canal 
company  constructed  all  and  every  part  of  the  channel  and  bed  of  said 
river  lying  east  of  its  said  towing  path,  and  between  the  east  line  thereof 
and  plaintiffs'  said  premises,  into  a  canal,  and  maintained,  used,  and 
operated  the  canal  so  constructed  from  that  time  down  to  the  year  A. 
D.  1872;  that  the  construction  of  said  canal,  in  the  manner  aforesaid, 
permanently  changed  and  diverted  the  flow  of  the  waters  of  the  river  to 
the  west  side  of  said  towing  path;  that  by  reason  of  the  acquisition  of 
the  right  of  way  and  portion  of  said  river  by  the  canal  company,  and  the 
construction  of  its  canal  thereon  as  aforesaid,  cut  off  and  appropriated 
all  the  water-rights,  mill  privileges,  and  riparian  rights  and  interests  in, 
to,  and  connected  with  any  and  all  lands  lying  on  the  eastern  side  of  said 
river,  including  the  premises  of  the  plaintiffs  between  the  points  afore- 
said. The  defendant  further  says  that,  by  the  terms  and  provisions  of 
its  charter,  the  canal  company  took  the  fee-simple  title  to  all  the  lands, 
rights,  and  interests  so  acquired  by  it  for  the  purposes  of  the  canal,  and 
that  all  of  its  rights  and  lands  are  now  owned  and  held  by  the  defend- 
ant, as  hereinafter  stated.  The  defendant  further  says  that  long  after 
the  construction  of  the  canal,  as  aforesaid,  and  while  the  same  was  being 
maintained  and  operated  by  the  Pennsylvania  &  Ohio  Canal  Company 
under  its  rights,  powers,  and  franchises,  the  plaintiffs  purchased  from 
one  Marvin  Kent  all  the  lands  and  premises  now  owned  by  them,  bounded 
and  described  as  follows,  to-wit:  Situate  in  Franklin  township.  Portage 
county,  Ohio,  and  known  as  part  of  township  lot  No.  25,  bounded  and 
described  as  follows:  Beginning  at  a  point  in  the  west  line  of  Canal 
street,  in  said  town  of  Kent,  where  a  continuation  west  of  the  south  side 
of  Mill  street  crosses  said  Canal  street;  thence  south,  18  d^.  15  min. 
west,  seven  chains  and  thirty-one  and  one-third  links,  to  a  post  in  the 
west  line  of  Canal  street;  thence  north,  72  deg.  30  min.  west,  four  chains 
and  twenty-one  links,  to  the  Pennsylvania  &  Ohio  canal,  (the  east  bank 
of  which  is  hereby  understood  to  be  what  was  formerly  the  east  bank  of 
the  Cuyahoga  river;)  thence  northerly  along  the  east  bank  of  the  Pennsyl- 
vania &  Ohio  canal,  to  a  point  where  the  continuation  west  of  said  south 
line  of  Mill  street  intersects  the  east  line  of  said  Pennsylvania  &  Ohio 
canal;  thence  north,  69  deg.  45  min.  east,  one  chain  and  fifty-eight  links, 
to  the  place  of  beginning.  That  plaintiffs'  deed  from  Marvin  Kent,  con- 
taining the  aforesaid  description  and  boundaries,  carried  the  west  bound- 
ary line  of  their  premises  to  the  east  line  of  said  Pennsylvania  &  Ohio 
canal.  That  they  never  had  or  held  any  riparian  or  other  rights  in,  to,  or 
concerning  said  canal  during  the  time  the  same  was  maintained  and  oper- 
ated, or  since;  and  they  never  took,  by  the  terms  of  their  deed,  or  other- 
wise, any  title  or  ownership  to  any  portion  of  the  bed  of  the  canal,  or  to 
any  of  the  land  over  which  the  same  was  constructed.  Second.  For 
further  answer  herein,  the  defendant  says  that  it  is  the  owner  of  all  the 
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lands  lying  west  of  said  former  east  bant  and  line  of  said  Pennsylvania 
&  Ohio  canal,  adjoining  plaintiffs'  premises  on  the  west,  that  were  for- 
merly owned  and  occupied  by  said  canal  for  the  purposes  of  the  construc- 
tion, maintenance,  and  operation  of  the  same  by  said  canal  company; 
that  the  defendant  has  the  title  thereto  by  virtue  of  a  contract  in  writing 
between  it  and  the  New  York,  Pennsylvania  &  Ohio  Railroad  Company 
dated  the  nineteenth  day  of  July,  A.  D.  1881, — said  last-named  com- 
pany having  title  thereto  by  virtue  of  conveyances  from  the  trustees  of 
said  canal  company,  duly  executed  and  of  record  in  the  county  of  Port- 
age; that  the  east  line  of  the  premises  so  purchased  and  owned  by  de- 
fendant is  the  east  line  of  the  berme  bank  of  said  canal  on  and  along 
plaintiffs'  premises;  that  the  line  of  defendants'  railroad  is  located  and 
fixed  entirely  on  its  own  land,  lying  west  of  said  line,  and  in  no  place 
or  part  does  it  touch  any  land  of  the  plaintiffs,  or  in  anywise  interfere 
with  or  affect  the  same,  or  any  buildings  or  structures  thereon,  and  the 
defendant  has  the  complete  right  to  enter  upon  its  said  premises,  and 
construct  its  line  of  railroad  in  the  legal  exercise  of  its  franchises  and 
powers. 

In  the  reply  the  plaintiffs  deny  specifically  many  allegations  of  the  an- 
swer, and  aver  that,  prior  to  the  construction  of  the  Pennsylvania  &  Ohio 
canal,  the  canal  company  entered  into  a  contract  with  the  Franklin 
Land  Company,  which  last-named  company  then  owned  the  premises 
described  in  the  petition,  and  held  the  legal  title  thereto;  that  in  said 
contract  it  was  provided  that  the  canal  company  should  construct  its  ca- 
nal between  two  walls  in  the  river,  and  that,  between  the  canal  and  the 
east  bank  of  the  river,  water  should  continuously  flow,  from  the  pond 
created  by  the  canal  dam,  down  to  and  past  the  premises  now  owned  by 
plaintiffs,  for  the  express  use,  convenience,  and  enjoyment  of  the  owners 
of  said  premises,  and  their  assigns,  and  for  the  propulsion  of  valuable 
mills  and  machinery  located  on  said  premises;  that  in  the  contract  all  ri- 
parian and  other  rights  to  the  waters  of  said  Cuyahoga  river,  and  the 
flow  of  the  stream  thereof,  were  expressly  reserved  as  an  appurtenance 
of  and  to  the  premises  now  owned  by  plaintiflfe,  and  to  said  land  com- 
pany as  the  owners  thereof,  and  its  assigns,  and  that  said  riparian  rights, 
water  privileges,  and  appurtenances,  and  mill  powers,  property,  and 
premises,  by  divers  and  sundry  mesne  grants,  conveyances,  and  assign- 
ments, became  and  are  the  property  and  inheritance  of  the  plaintiffs  as 
appurtenant  to  the  premises  described  in  the  petition;  that  such  ripa- 
rian rights  and  privileges  were  always  recognized  by  the  canal  company 
as  appurtenant  to  said  premises,  and  were  always  exercised  and  asserted 
by  plaintiffs,  and  their  grantors,  without  let  or  hindrance  from  anybody, 
and  under  claim  of  right  by  them.  Further  replying,  plaintiffs  say  that 
said  Pennsylvania  &  Ohio  canal  was  substantially  abandoned  long  pre- 
vious to  plaintiffs'  purchase  of  their  property  and  premises;  that  no  re- 
pairs were  done  on  the  canal  after  1862,  and  the  same  was  suffered  to  get 
out  of  repair,  and  to  become  practically  unnavigable,  befote  July  18, 
1864,  and  the  evidences  were  then  condusive  and  plenty  that  the  same 
would  soon  b^  completely  and  permanently  abandoned,  atid  that  previ" 
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OU8  to  March  3, 1868,  the  canal  had  been  entirely  abandoned  by  said 
canal  company,  and  suffered  to  become  entirely  useless  and  out  of  repair 
for  the  purposes  of  a  public  highway  by  means  of  said  canal  as  a  water- 
way, and  has  ever  since  been  abandoned  as  a  canal  or  public  highway  by 
means  of  water  navigation;  that  for  a  period  of  more  than  12  months 
prior  to  March  8,  1869,  said  canal  had  been  entirely  abandoned,  and 
suffered  to  become  entirely  useless  and  out  of  repair,  and  had  entirely 
fallen  into  disuse  as  a  canal  or  public  highway  by  means  of  water  navi- 
gation, by  boats  or  other  means  of  conveyance  upon  or  through  the  waters 
thereof.  And  plaintiffs  say  that  at  the  December  term,  A.  D.  1872,  of 
the  supreme  court  of  the  state  of  Ohio,  in  a  suit  therein  pending  in  the 
nature  of  quo  xoarranto^  instituted  by  the  state  of  Ohio  on  the  eighth  day 
of  March,  1869,  the  said  Pennsylvania  &  Ohio  Canal  Company  was,  by 
judgment,  order,  and  decree  of  said  court,  dissolved  and  altogether  ousted 
from  its  corporate  rights,  privileges,  and  franchises,  and  altogether  ousted 
and  excluded  from  being  a  body  politic  and  corporate  of  and  vrithin  said 
state,  and  from  all  and  singular  and  any  and  idl  rights,  powers,  privi- 
leges, and  franchises  appertaining  or  attaching  to  such  corporation  under 
the  laws  of  said  state,  and  that  said  corporation  was,  and  is  to  aU  intents 
and  purposes,  dissolved  and  dead;  that  thereafter  neither  the  Pennsyl- 
vania &  Ohio  Canal  Company,  nor  any  other  cozporation  or  person,  had 
any  right  to  keep  or  maintain  in  said  Cuyahoga  river  any  of  the  artifi- 
cid  obstructions  built  and  placed  in  said  river  by  the  canal  company  for 
the  purposes  of  its  canal}  that  these  defendants  can  acquire  no  right  by 
reason  of  such  obstructions;  that  the  same  are  unlawfully  there,  and  un- 
lawfully kept  and  maintained  in  the  river;  that,  if  all  such  unlawful  ob- 
structions were  removed,  the  larger  part  of  the  waters  of  said  river  would 
naturally  flow  against  the  east  bank,  on  which  plaintiffs'  factories  stand. 

The  court  of  common  pleas  made  the  injunction  perpetual,  and  the 
action  was  appealed  to  the  district  court.  On  trial  in  the  district  court 
it  was  agreed  that  formerly  the.  Franklin  Land  Company  owned  both 
sides  of  the  river,  from  the  dam  above  this  property,  down  to  a  point 
below  this  property  upon  the  river,  to  the  south  end  of  this  disputed 
property,  and  including  it.  "And  the  rights  of  the  land  company,  and 
their  title,  as  it  is  conceded,  were  conveyed  to  the  land  company  from 
the  Franklin  Silk  Company;  from  the  Franklin  Land  Company,  by 
sheriff,  to  Zenas  Kent;  from  Zenas  Kent  to  H.  A.  and  Marvin  Kent; 
from  H.  A.  Kent,  by  quitclaim,  to  Marvin  Kent;  and  then  comes  the 
contract  and  deed  from  Marvin  Kent  to  Day,  Williams  &  Co.  This  is 
the  subject  of  the  agreement."  The  deed  from  Marvin  Kent  to  Day, 
Williams  <fc  Co.,  as  to  this  part  of  the  property,  was  a  general  warranty 
deed,  except  the  right  to  abut  a  dam  on  part  thereof.  This  deed 
bounded  the  property  as  set  forth  in  defendant's  answer. 

The  defendant  claimed  title  to  the  property  it  had  entered  upon,  by 
virtue  of  its  purchase  from  the  assfgus  of  the  trustees  of  the  Penn- 
sylvania &  O^iio  Canal  Company,  acting  in  case  of  State  v.  Pemisylvama 
&  bhio  Canal  Oo.j  23  Ohio  St..  121,  when  that  company  in  Ohio  was  dis* 
solved,  and  it^  property  sold;,  and  also  by  the  verbal  consent  of  Marvin 
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Kent,  given  to  it,  to  so  use  the  property.  The  canal  company  obtained 
its  rights  in  the  property  from  the  Franklia  Laad  Company  by  a  con- 
tract granting  to  the  company,  as  follows: 

"The  canal  company  shall  ose  the  canal-dam,  and  waters  therein,  for  canal 
purposes,  and  the  land  company  shall  use  the  same  dam,  and  the  water 
therein,  as  well  as  the  water  passing  round  the  IocIl  at  that  point,  for  the 
propulsion  of  water-wheels;  and  in  consideration,  further,  that  said  canal 
company  shall  locate  and  construct  their  canal  so  as  to  lock  down  into  said 
canal-dam,  and  pass  out  of  the  same,  by  a  lock  in  the  dam,  thence  to  the 
south  line  of  the  lands  purchased  .by  said  land  company  of  Zenas  Kent. 
Said  canal  shall  be  constructed  between  two  walls  in  the  river-bed,  and  so 
far  from  the  east  bank  of  the  river  as  to  leave  a  space  between  said  east  bank 
and  the  walls  of  the  canal  of  suflScient  width  for  a  convenient  tail-race  for 
such  wheels  as  said  land  company,  or  their  assigns,  may  there  construct;  and 
this  race  shall  be  excavated  by  said  canal  company,  the  whole  length,  to  a 
level  with  the  apron  under  the  wheels  of  the  flouring-mill  bought  by  said  land 
company  of  Zenas  Kent,  and  pass  under  the  canal  into  the  river  channel  by 
a  culvert  at  or  near  said  south  line." 

The  contract  also  permitted  the  canal  company  to  take  and  divert 
"  from  said  river  such  quantity  of  water  as  will  be  suflScient  to  keep  said 
canal  in  a  navigable  state  at  idl  times  when  the  same  shall  be  navigated; 
and,  when  the  navigation  of  said  canal  shall  be  interrupted  by  frost  or 
otherwise,  said  canal  company  shall  have  the  right  to  draw  from  said 
river  so  much  water  as  shall  be  necessary  for  the  purpose  of  sustaining 
the  levels  and  preserving  the  canal;  taking  due  care  to  keep  the  lock- 
gates  shut,  and  to  prevent  any  unnecessary  leakage;  upon  condition, 
however,  that  the  lake  reservoirs  shall  be  constructed  and  used  in  the 
manner  recommended  in  the  report  of  S.  Dodge,  Esq.,  made  to  the 
board  of  directors  of  said  canal  company  on  the  sixth  of  July,  A.  D. 
1835,  or  in  the  manner  recommended  in  the  report  of  Alfred  Kelley, 
Esq.,  made  to  the  executive  committee  of  said  board  of  directors,  July 
29,  1885,  reference  to  said  reports  being  hereby  had,"  etc. 

On  tri^  the  majority  of  the  district  court  found  that  the  plaintiffs 
were  not  entitled  to  the  relief  prayed  for  in  their  petition,  and  dismissed 
the  same  at  plaintiffs'  costs,  without  prejudice  to  their  right  to  bring  an 
action  at  law  to  recover  the  possession  of  the  premises  described  in  the 
petition,  or  such  other  action  as  may  be  necessary  to  determine  their 
rights. 

A  bill  of  exceptions  was  taken,  and  plaintiffs  seek  a  reversal  of  that 
judgment,  and  the  injunction  prayed  for,  and  the  establishment  of  their 
rights. 
'  Myron  A.  Norm  and  M.  Staart^  for  plaintiffs  in  error. 

y.  W.  Scmderscm^  for  defendant  in  error. 

FoLLETT,  J.  A  oorrect  understanding  of  th%  facta  of  this  case,  jset 
forth  and  shown  in  the  atatemept,  is  ^eoessary  to  the  proper  applicatloD 
of  the  legal  principles  that  determine  the  rights  of  the  parties.  But 
pWntiffs'  rights  depend  greatly  upon  the  true  construction  of  the  deied 
of  Marvin  Kent  and  wife  to  them,  dated  Mwh  ?,  1868;  and  tl^e  do-, 
^dant's  ^rights  ^epeivl  upon  what  ,was  .9pn.yeyed  to  its  grantor  by  the 
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trustees  of  the  Pennsylvania  &  Ohio  Canal  Company  after  the  ouster  of 
that  company  by  this  court,  as  shown  in  State  v.  Pmnaylvania  &  0.  C 
a>.,  23  Ohio  St.  121. 

1.  What  rights  has  the  defendant,  the  Pittsburgh,  Youngstown  &  Chi- 
cago Railroad  Company,  in  this  disputed  property?  The  Franklin 
Land  Company  owned  both  sides  of  the  Cuyahoga  river  where  this  prop- 
erty is  in  dispute ;  and,  while  such  owner,  it  made  the  contract  with 
the  Pennsylvania  &  Ohio  Canal  Company,  dated  May  27,  1836.  The 
contract  provided  that  "said  canal  shall  be  constructed  between  two  walls 
in  the  river  bed,  and  so  far  from  the  east  bank  of  the  river  as  to  leave  a 
space  between  said  east  bank  and  the  walls  of  the  canal  of  sujficient 
width  for  a  convenient  tail-race  for  such  wheels  as  said  land  company, 
or  their  assigns,  may  there  construct,  and  this  race  shall  be  excavated 
by  said  canal  company,  the  whole  length,  to  a  level  with  the  apron 
under  the  wheels  of  the  flouring-mill  bought  by  said  land  company  of 
Zenas  Kent,  and  pass  under  the  canal  into  the  river  channel  by  a  cul- 
veit  at  or  near  said  south  line."  It  also  provided  that  "  the  canal  com- 
pany shall  use  the  said  canal-dam,  and  waters  therein,  for  canal  pur- 
poses, and  the  land  company  shall  use  the  same  dam,  and  the  water 
therein,  as  well  as  the  water  passing  round  the  lock  at  that  point,  for 
the  propulsion  of  water-wheels;  and  in  consideration,  further,  that  said 
canal  company  shall  locate  and  construct  their  canal  so  as  to  lock  down 
into  said  canal-dam  and  pass  out  of  the  same  by  a  lock  in  the  dam, 
thence  to  the  south  line  of  the  lands  purchased  by  said  land  company  of 
Zenas  Kent."  It  further  provided  that,  "when  the  navigation  of  said 
canal  shall  be  interrupted  by  frost  or  otherwise,  said  canal  company 
shall  have  the  right  to  draw  from  said  river  so  much  water  as  shall  be 
necessary  for  the  purpose  of  sustaining  the  levels  and  preserving  the 
canal;  taking  due  care  to  keep  the  lock-gates  shut,  and  to  prevent  any 
unnecessary  leakage."  The  canal  company  must  locate  the  canal  at  a 
distance  west  of  the  east  bank  of  the  river ,  "of  sufficient  width  for  a  con- 
venient tail-race." 

These  provisions  clearly  show  that  the  canal  company  took  only  the 
right  to  use  the  property  west  from  a  line  west  of  the  east  bank  of  the 
river,  and  to  use  the  water  of  the  river  so  far  only  as  needed  for  the  ca- 
nal; and,  when  the  canal  company  was  dissolved,  this  right  must  be  re- 
garded as  abandoned,  and  it  reverted  to  the  land  company,  and  to  its 
grantees.  Corwm  v.  Cbuwn,  12  Ohio  St.  629;  Longstreet  v.  Harkrader^  17 
Ohio  St.  28,  29.  This  left  nothing  that  the  trustees  of  the  canal 
company  could  sell  and  convey,  unless,  perhaps,  something. that  they 
could  remove  from  this  property.  And  the  defendant  has  no  rights 
in  this  property  by  virtue  of  any  conveyance  or  sale  by  such  trustees. 

This  position  is  fully  sustained  in  case  of  McOombs  v.  Stewart^  40 
Ohio  St.  647,  whe're,  as  to  a  similar  conveyance  of  these  same  trustees, 
it  is  held: 

''A  canal  company » incorporated  under  the  act  of  January  10, 1827«  (25 
Ohio  L.  8,)  erected  across  a  river  a  dam,  causing  the  water  to  flow  back  upon 
the  lands  of  a  proprietor  above  the  dam  on  the  stream*    The  company  owned 
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in  fee-simple,  by  purchase,  the  land  on  which  the  sonth  half  of  the  dam  was 
built,  but  none  of  the  land  on  which  the  north  half  was  built;  and  conveyed, 
in  fee-simple,  to  certain  mill-owners,  the  land  it  thus  owned,  and  granted 
to  them  and  their  heirs  the  privilege  of  using  the  surplus  water  of  the  dam 
not  required  for  canal  purposes.  Held,  the  right  of  the  company,  acquired  by 
appropriation,  to  flow  the  lands  of  such  proprietor  by  maintaining  a  dam  of 
such  height,  did  not,  by  virtue  of  the  company's  conveyance  and  grant  to 
the  mill-owners,  survive  and  vest  in  them  after  the  dissolution  of  the  corpo- 
ration." 

In  case  of  PiUsburgh  (fe  L.  E.  R.  Oo.y.  Jffruce,  102  Pa.  St.  23,  as  to 
another  such  conveyance  by  the  trustees,  it  is  held  "that  the  company 
acquired,  under  the  terms  of  the  charter,  a  right  of  way  only  over  the 
lands  appropriated  by  them,  and  that  they  did  not  acquire  said  lands  in 
fee;"  "that  said  canal  company  having  become  insolvent,  and  all  its 
property  and  franchises  being  sold  to  a  railroad  company  by  order  of 
court,  held,  that  said  last-named  company  could  not  construct  its  tracks 
on  the  right  of  way  acquired  by  the  canal  company,  without  compensa- 
tion to  the  owner  of  the  land."  This  company  had  only  the  right  to  vm 
the  property  and  the  waters  of  the  river  for  the  canal,  and  after  ouster 
and  dissolution  neither  the  company  ixor  the  canal  remained  or  existed. 

If  we  disregard  the  form  and  averments  of  the  pleadings,  whether  or 
not  the  defendant  acquired  any  rights  in  this  property  through  the  verbal 
permission  of  Marvin  Kent  is  determined  by  what  rights  Kent  had  at 
thai  time, — long  after  his  deed  to  plaintiffs. 

2.  What  rights  have  the  plaintiffs  in  this  disputed  property?  We 
will  not  stop  to  discuss  what  rights  their  possession  gives  them,  though 
this  is  valuable, — especially  in  connection  with  their  contract  and  deed. 
On  the  trial  it  was  agreed  by  the  parties  that  "the  Franklin  Land  Com- 
pany owned  both  sides  of  the  river,  from  the  dam  above  this  property, 
down  to  a  point  below  this  property  upon  the  river,  to  the  south  end  of 
this  disputed  property,  and  including  it.  And  the  rights  of  the  land 
company,  and  their  title,  as  it  is  conceded,  were  conveyed  *  *  * 
'  from  the  Franklin  Land  Company,  by  sheriff,  to  Zenas  Kent;  from  Zenas 
Kent  to  H.  A.  and  Marvin  Kent;  from  H.  A.  Kent,  by  quitclaim,  to 
Marvin  Kent;  an,d  then  come  the  contract  and  deed  from  Marvin  Kent 
to  Day,  Willifims  &  Co.  This  is  the  subject  of  the  agreement."  By  thi^ 
written  contract  Marvin  Kent  sold  to  Day,  Williams  &  Co.  "that  lot  of 
land,  and  the  buildings  and  improvements  thereon  known  as  the ^  Frank- 
lin Glass-works;'"  and  he  bounded  the  property  by  running  the  line  the 
other  way  frpm  what  it  is  run  in  the  deed.  The.  contract  is  dated  July 
18,  1864,  and  the  deed  is  dated  March  3,  1868,  and  was  made  to  carry 
out  the  contract.  As  tp  this  property,  the  deed  contains  a  covenant  of 
general  warranty,  and  described  the  property,  "with  the  buildings  and 
iniprovements  thereon,  known  as  the  'Franklin  Glass-works,'  situate  in 
•said  town  of  Kent;  J^nd  is, known  as  being  a  part  of  township  lot  No. 
twenty-five,  (25,)  in  said  township  of  Franklin,  and  bounded  and  de- 
scribed as  follows,  to-wit:  Beginning  at  a  point  in  the  west  line  of  Canal 
street,  in  said  town  of  Kent,  where  a  continuation  west  of  the  south  side 
of  Mill. street  crosses  said  Caiial  street;  thence  south|  18  d%..  15  min. 
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>vest,  seven  chains  and  thirly-one  and  one-third  links,  to  a  post  in  the 
west  line  of  Canal  street;  thence  north,  72  deg.  30  min.  west,  four  chains 
and  21  links,  to  the  Pennsylvania  &  Ohio  canal,  (the  east  bank  of  which 
is  hereby  understood  to  be  what  was  formerly  the  east  bank  of  the  Cuy- 
ahoga river;)  thence  northerly,  along  the  east  bank  of  the  Pennsylvania 
&  Ohio  canal,  to  a  point  where  the  continuation  west  of  said  south  line 
of  Mill  street  intersects  the  east  line  of  said  Pennsylvania  &  Ohio  canal; 
thence  north,  89  deg.  45  min.  east,  one  chain  and  fifty-eight  links,  to 

the  place  of  beginning, — containing acres  of  land,  be  the  same 

more  or  less." 

By  the  iermd  of  the  deed,  Kent  conveyed  to  the  plaintiffs  all  the 
rights  he  had  in  this  property  along  the  east  bank  of  the  river,  and 
up  "to  the  Pennsylvania  4  Ohio  canal;"  and  then  adds  in  parenthesis, 
"the  east  bank  of  which  is  hereby  understood  to  be  what  was  formerly 
the  east  bank  of  the  Cuyahoga  river;"  and  he  made  no  reservation  of 
any  part  of  the  bed  of  the  river,  or  of  any  water  privileges.  When  the 
canal  was  gone,  there  was  nothing  left  but  the  river. 

As  early  as  Qavit  v,  Chayribera,  3  Ohio,  496,  this  court  held:  "In 
Ohio,  owners  of  lands  situate  on  the  banks  of  navigable  streams  running 
through  the  state  are  also  owners  of  the  beds  of  the  rivers  to  the  middle 
of  the  stream,  as  lat  common  law."  And  the  some  is  true  of  all  streams 
away  fi'om  tide-water.  In  Benner^B  Lessee  v.  Platter,  6  Ohio,  505,  this 
court  held:  "A  call  in  a  survey  for  a  stream  not  navigable  is  a  call  for 
the  main  branch  of  such  stream,  and  the  boundary  is  the  middle  of  the 
stream."  In  Lamb  v.  Rickets,  11  Ohio,  811,  the  court  held:  'Where 
the  owner  of  land  is  bounded  by  a  stream,  he  owns  to  the  cetiter  of  the 
stream,  subject  to  the  easement  of  navigation."  Here  it  was  subject  to 
the  rights  of  the  canal  company.  In  Walker  v.  Board  of  Public  Works, 
16  Ohio,  540,  the  court  repeats  the  holding:  "He  who  ownd  the  land 
on  both  banks  of  a  navigable  river,  owns  the  entire  river,  subject  only  to 
the  easement  of  navigation;  and  he  who  owns  the  land  upon  one  bank 
only,  owns  to  the  middle  of  th^  main  channel,  subject  to  the  same  ease- 
ment." And  also:  "  The  legislature  cannot,  by  declaring  a  river  naviga- 
ble which  is  not  so  in  fact,  deprive  the  riparian  proprietors  of  their  rights 
to  the  use  of  the  water  for  hydraulic  and  other  purposes,  without  ren- 
dering them  compensation."  In  Jwne  v.  Purcelly  86  Ohio  St.  896,  this 
court  went  further,  and  held:  "The  principle  decided  in  Oavit  v, 
Ohambers,  3  Ohio,  496,  that  the  owners  of  lands  situated  on  the  banks 
of  navigable  streams  running  through  the  state  are  also  owners  of  the 
beds  of  the  rivers  to  the  middle  of  the  stream,  as  at  common  law, 
has  become  a  rule  of  property,  and,  irrespective  of  the  question  of  its 
original  correctness,  ought  not  to  be  disturbed."  And,  in  the  opinion, 
White,  J.,  adds:  "To  disturb  the  rule  now  would  be  a  dangerous 
tampering  with  riparian  rights."  Such  is  the  law  of  England,  and  of 
most  of  these  states. 

If  the  grantor  does  not  intend  to  convey  the  bed  of  the  river,  and  the 
water  in  the  water-course  bounding  the  land  conveyed,  he  must  insert 
in  the  instrument  of  conveyance  proper  words  for  the  purpose  of  reser- 
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vation  or  excluaioQ;  ^'but^  in  ttie  absence  of  such  words,  the  bed,  and 
consequently  the  stream  itself,  passes  by  the  oonveyimce.''  Ang.  Water- 
courses, §§  9,  17,  and  cases  there  cited.  Here  there  was  no  such  reserva- 
tion or  exclusion.  The  plaintifib  had  all  the  rights  ever  held  by  Marvin 
Kent  in  this  property,  and  the  defendant  took  nothing  by  Kent's  per- 
mission. The  court  erred  in  permitting  K^nt  to  testify  as  to  any  per- 
mission he  gave  the  defendant  in  this  property,  and  it  also  erred  in  the 
construction  of  plaintiffs'  deed,  and  of  defendant's  conveyance. 

The  judgment  is  reversed,  and  the  injunction  prayed  for  granted  and 
made  perpetual*  and  cause  remanded. 


<M3  N.  Y.  366) 

Yak  Abrnam  v.  Blubtein,  President  Courier  Go. 

(Court  of  Appeals  of  New  Tark.    Jane  1, 1886.) 

1.  Tbial— STn»m*ATiON— Joikt-Stock  CoicPAirr. 

In  this  action  defendant's  attorney  stipulated,  for  the  purpose  of  trial,  that 
the  Courier  Company  was  a  joint-stock  association,  as  alleged  in  the  com- 

Slaint,  and  that  defendant  was  its  president.    Defendant  at  close  of  evi- 
ence,  moved  for  nonsuit  on  the  ground  that  such  stipulation  did  not  admit 
that  such  company  consisted  of  more  than  seven  shareholders,  which  plain- 
tiff had  not  proved.    EM,  that  the  stipulation  was  sufficient,  and  was  in- 
tended to  concede  that  the  action  was  brought  in  proper  form. 
9.  Libel  and  SiiANDER—AcnoN  aaainst  Jonrr-SrocK  Cohpant. 

An  action  for  libel  can  be  maintained  against  a  Joint-stock  association  edit- 
ing a  paper  in  the  name  of  its  president  or  treasurer. 
8.  Appbait-Poikts  not  Raised  BsLOw-'IiiBBir-QuESTiON  of  Mauoe. 

The  point  that  the  charge  of  the  judge  was  erroneous  in  not  submitting  the 
Question  of  malice  to  the  Jurr  cannot  be  raised  for  the  first  time  on  appeal  to 
the  court,  in  an  action  for  libel,  where  no  request  or  exception  on  the  point 
was  made  at  the  trial. 

AflBrming  judgment  of  general  term,  Fifth  department,  aflBrming  a 
judgment  in  favor  of  the  plaintiff,  rendered  upon  the  verdict  of  a  jury. 
John  0,  MSbum,  for  appellant,  George  Blustdn,  President  Courier  Co. 
C  D.  Van  Aenutm^  for  respondent,  Henry  Van  Aemam. 

Rapallo,  J.  The  only  point  made  on  the  part  of  the  appellant  on 
the  trial  of  this  action  was  that  the  action  could  not  be  maintained  a^inst 
the  defendant,  as  president  of  the  Courier  Company,  for  the  reason  that 
it  did  not  appear  that  the  company  was  a  joint-stock  company  consist- 
ing of  seven  or  more  members.  Prior  to  1849  all  the  members  of  an  in- 
corporated joint-stock  company  or  association  were  necessary  parties  to 
an  action  by  or  against  such  company  or  association,  whatever  the  num- 
ber of  its  members  might  be.  2  lindl.  Partn.  1084.  Such  an  associ- 
ation could  not  sue  in  the  name  of  any  officer  of  the  association,  or  in 
the  name  of  its  trustees.  By  the  Laws  of  1849,  c.  258,  §  1,  it  was  pro- 
vided that  any  jointxtock  company  or  association  conmang  of  seven  or 
more  shareholder  or  assodaUa  might  sue  or  be  sued  in  the  name  of  the 
president  or  treasurer,  for  the  time  being,  of  such  joint-stock  company 
or  association,  and  that  suits  so  prosecuted  should  have  the  same  effect 
on  the  joint  rights  or  property  of  the  company  as  if  prosecuted  in  the 
names  of  all  the  shareholders  or  associates. 
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The  only  manner  in  which  the  question  was  raised  in  this  case  was 
by  motion  for  nonsuit  at  the  trial.  The  plaintiff  put  in  evidence  a  stip- 
ulation, signed  by  the  defendant's  attorneys,  whereby  it  was  admitted, 
for  the  purposes  of  the  trial,  that  the  Courier  Company  was  a  joinlrstock 
association,  as  alleged  in  the  complaint,  and  that  the  defendant  was  its 
president  at  the  time  of  the  commencement  of  this  action,  and  that  the 
said  company  published  the  Buffalo  Courier,  and  had  done  so  for  five 
years  last  past.  Th'e  defendant  now  claims  that  its  stipulation  was  in- 
effectual, as  it  does  not  state  that  the  company  consisted  of  seven  or  more 
shareholders  or  associates,  but  only  that  it  was  a  jointrstock  association, 
as  alleged  in  the  complaint,  and  that  by  reference  to  the  complaint  it  ap- 
pears that  the  allegation  therein  was  that  it  was  a  joint-stock  company 
or  association  duly  formed  and  organized  and  then  existing  under  and 
by  virtue  of  the  laws  of  the  state  of  New  York,  without  stating  the  num- 
ber of  associates. 

We  think  that  the  fair  construction  of  the  stipulation  is  that  it  Was 
intended  to  concede  that  the  action  was  brought  in  proper  form  against 
the  defendant,  as  president  of  the  association,  and  to  relieve  the  plain- 
tiff from  the  necessity  of  producing  proof,  at  the  trial,  of  the  organiza- 
tion of  the  association,  and  to  be  so  understood  by  the  counsel  for  the 
plaintiff.  If  not  intended  to  have  this  effect,  it  was  of  no  avail  for  any 
purpose,  as  it  would  still  have  left  the  plaintiff  subject  to  the  necessity 
of  preparing  himself  with  proof  of  the  organization,  for  he  could  not 
prove  that  the  association  consisted  of  seven  or  more  members  without 
proving  the  organization  and  membership  of  all  the  associates.  To  at- 
tach to  it  the  silent  reservation  now  claimed,  and  which  could  not  have 
been  contemplated  by  the  parties,  would  make  it  deceptive  and  mislead- 
ing. The  stipulation,  read  in  connection  with  the  complaint,  was  an 
admission  that  the  defendant  was  a  joint-stock  company  or  association, 
duly  formed  and  organized,  and  then  existing,  under  and  by  virtue  of 
the  laws  of  the  state  of  New  York.  This  must  be  deemed  to  have  ref- 
erence to  the  statutes  of  this  state;  and  when  it  is  considered  that  the  act 
of  1849,  under  which  this  action  was  brought,  and  all  other  statutes  of 
the  state  relating  to  joint-stock  companies  or  associations,  refer  to  com- 
panies or  associations  consisting  of  seven  or  more  shareholders  or  asso- 
ciates, (Laws  1851,  c. ;  Laws  1858,  c.  153;  Laws  1854,  c.  245,)  and 

that  there  are  no  statutes  recognizing  or  referring  joint-stock  companies 
comprised  of  a  smaller  number  of  members,  it  is  quite  evident  that  such 
a  company  as  is  referred  to  in  the  statutes  was  intended. 

The  only  other  point  raised  on  the  motion  for  a  nonsuit  was  that  the 
action  was  not  of  such  a  nature  that  it  could  be  maintained  against  a 
joint-stock  association  in  the  name  of  its  president  on  treasurer.  Conced- 
ing that  the  Courier  Company  is  not  a  corporation;  but  a  partnership  with 
some  of  the  powers  of  a  corporation,  it  is  admitted  that  the  association 
published  the  paper  in  which  the  libel  was  contained;  and  we  can  see  no 
reason  why  it,  and  all  its  members,  should  not  be  responsible  for  a  libel 
published  by  their  authority.  The  officers  of  the  unincorporated  com- 
pany, or  the  publishers  or  editors  employed  by  it,  have  the  same  power, 
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when  acting  within  the  scope  of  their  authority,  to  hind  the  company, 
and  all  the  associates,  which  an  ordinary  partner  has  to  bind  the  firm 
and  his  copartners. 

A  further  point  was  raised  on  the  argument  of  the  appeal  in  this  court, 
which  does  not  appear  to  have  been  raised  upon  the  trial,  viz.,  £hat  the 
publication  complained  of  was  privileged,  and  there  was  no  proof  of  act- 
ual malice.  The  plaintiff  was,  at  the  time  of  the  publication,  a  candi- 
date for  the  office  of  representative  in  congress.  He  had  at  a  former 
period  held  the  office  of  commissioner  of  pensions;  and  the  publication  of 
the  defendant  complained  of  consisted  of  charges  of  malfeasance  and  cor- 
rupt conduct  of  the  plaintiff  as  such  commissioner.  These  charges  had 
been  the  subject  of  investigation  by  a  committee  of  the  house,  and  the 
proceedings  of  the  committee  were  before  the  defendant,  and  were  largely 
drawn  upon  in  the  various  articles  which  it  published,  and  which  are 
claimed  to  be  libelous;  and  parts  of  the  testimony  were  referred  to  which 
tended  to  establish  the  charge  of  malconduct,  while  the  plaintiff  claims 
that  the  editor  of  the  defendant  who  wrote  the  articles  did  not  refer  to 
the  parts  of  the  testimony  and  proceedings  which  exculpated  him. 

At  the  conclusion  of  the  trial  of  this  action  the  counsel  for  the  defend- 
ant stated  to  the  court  that  it  was  not  claimed,  on  the  part  of  the  de- 
fense, that  there  was  anything  wrong  in  Dr.  Van  Aemam's  conduct  in 
the  pension-office;  and  the  plaintiffs  counsel  then  stated  that  upon  the 
defendant's  statement  the  plaintiff  would  rest,  and  thereupon  the  court 
charged  the  jury  tliat  there  must  be  a  verdict  for  the  plaintiff  for  nominal 
damages  at  least.  To  this  charge  the  defendant's  counsel  excepted,  and 
the  jury  rendered  a  verdict  for  the  plaintiff  for  $2,000  damages. 

The  defendant's  counsel  now  -raises  the  point  that  the  charge  was  er- 
roneous, because  the  judge  should  have  submitted  the  question  of  malice 
to  the  jury.  We  think  this  objection  comes  too  late.  There  was  no  re- 
quest to  submit  the  question  to  the  jury;  nor  was  it  claimed,  on  the  mo- 
tion for  a  nonsuit,  that  there  was  no  evidence  of  malice.  The  nonsuit 
was  asked  for  on  different  grounds.  If  the  defendant  desired  to  go  to  the 
jury  on  that  specific  point,  he  should  have  made  the  request,  or  should 
have  stated  the  ground  of  exception  to  the  charge  at  a  time  when  it 
would  have  been  in  the  power  of  the  court  to  correct  it  in  the  respect 
complained  of.  The  court  evidently  assumed  to  decide  upon  the  evi- 
dence that  the  publications  were  not  fair  criticisms  on  the  official  con- 
duct of  the  plaintiff,  and  therefore  that  they  were  not  privileged.  With- 
out deciding  whether  or  not,  under  the  evidence  in  the  case,  it  was 
within  the  province  of  the  court  to  pass  upon  that  question,  we  are  of 
opinion  that,  if  the  defendant  deemed  himself  entitled  to  have  it  left  to 
the  jury,  he  should  have  made  the  claim  at  the  trial. 

The  judgment  should  be  affirmed. 

(All  concur,  except  Ruger,  C.  J.,  not  voting.) 
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att  Mass.  90) 

Ham,  Petitioner,  etc.,  v.  Board  of  Police  of  the  dry  of  Boston. 

{Supreme  Judicial  Court  of  MaesachuseUs,    Suffolk.    Jane  28»  1886.) 

MuinCIPAL  CtoRPORATIOKS  —  POLICE  OfPICEB —REMOVAL  —  HEARmG— CaUSB— 

Ohapteb  329,  St.  1885. 

Under  St.  Mass.  1885,  c.  92|8,  the  board  of  police  of  the  city  of  Boston,  cre- 
ated thereby^  has  no  power  to  remove  an  officer  or  member  of  the  police  force 
of  Boston,  without  assigning  any  cause  for  removal,  and  cannot  make  such 
removal  until  the  officer  or  member  has  had  notice,  and  aa  opportunity  to  be 
heard  in  defense  or  explanation  of  what  may  be  suggested  as  a  cause  of  re- 
moval. 

Petition  for  mcmdamui. 

The  petitioner  alleged  that  on  or  about  the  thirty-first  day  of  August, 
1885,  while  he  was  a  member  of  the  police  force  of  Boston,  and  holding 
the  position  of  chief  inspector,  he  received  from  the  board  of  police  of 
the  city  of  Boston — said  board  having  been  created  by  chapter  323  of 
the  Acts  of  1885 — a  oommunication  in  writing,  requesting  him  to  resign 
his  oflSce  as  a  member  of  the  police  force  of  said  city  on  or  before  the 
first  day  of  September  next  thereafter;  that  thereupon  the  petitioner  in- 
quired of  said  board  as  to  the  cause  of  such  request,  and  if  any  charges  had 
been  brought  against  him,  or  if  it,  the  board,  had  any  to  prefer,  but 
the  board  refused  to  give  any  legal  cause,  and  stated  that  no  charges 
had  been  brought,  and  that  they  had  none  to  prefer;  that  the  petitioner 
refused  to  resign  from  said  force,  and  on  the  fifth  day  of  September  said 
board  of  police  passed  an  order  removing  him  from  said  police  force,  and 
have  since  refused  to  allow  petitioner,  although  willing,  to  perform  the 
duties  thereof.  The  petitioner  further  alleged  that,  under  the  powers 
vested  by  the  statute  in  said  board  of  police,  the  board  had  authority 
only  to  remove  him  from  his  office  of  policeman  for  l^al  cause;  that  in 
exercising  such  power  of  removal  they  acted  in  a  judicial  capacity,  and 
could  remove  him  only  after  charges  had  been  preferred  against  him,  no- 
tice thereof  given  him,  a  hearing  held  thereon,  with  an  opportunity  for 
him  to  present  his  defense.  The  petitioner  further  alleged  that  said  action 
of  said  board  tended  to  injure  his  character  and  reputation;  and  that  by 
such  attempted  removal,  if  not  restrained,  he  would  lose  bis  rights  to 
be  retired  upon  a  pension,  to  .which  his  long  years  of  service  made  him 
eligible.  The  prayer  of  the  petition  was  for  a  writ  of  tnandamtw  to  issue 
to  said  board  of  police,  commanding  it  to  restore  the  petitioner  to  said 
office  of  policeman,  or  show  cause  why  it  should  not  do  so.  The  re- 
spondent justified  under  the  powers  conferred  upon  it  by  chapter  328 
of  the  Acts  of  1885,  alleging  that  the  vote  passed  removing  the  petitioner 
was  within  its  powers.  Hearing  in  the  supreme  court,  before  C.  Allen, 
J.,  who  reserved  the  case  for  the  full  court,  upon  the  petition,  answer, 
and  facts  which  appeared  at  the  hearing,  as  follows: 

"(1)  The  vote  of  the  police  commissioners  set  up  in  the  answer  was  passed 
by  them  withoat  any  formal  charges  being  preferred  against  the  petitioner, 
and  without  any  hearing  of  him  before  the  commissioners.  (2)  By  St.  1876, 
0.  16,  the  Boston  Police  Belief  Association  was  incorporated;  and  it  passed 
certain  by-laws,  under  which  the  petitioner  claims  to  be  entitled  to  certain 
benefits.    (3)  Under  city  ordinances  of  1876»  continued  in  1880,  which  is  to 
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bd  referred  to,  a  large  fund  has  accainulated,  :*nd  the  petftioner  claims  to  be 
entitled  to  certain  benefits  under  the  same.  (4)  Before  the  remoyal  of  the 
petitioner,  the  police  commissioners  orally  stated  to  him  that  they  did  not  con- 
sider him  an  efficient  officer,  and  thnt  both  they  and  the  public  had  lost  cpnH^ 
dence  in  him,  and  for  that  reason  they  proposed  to  remove  him." 

a,  D.  Smith  and  Charles  Albert  PrincSj  for  petitioner, 
A,  J.  Bailey,  for  respondents. 

C.  Allen,  J.  This  caae  grows  out  of  the  legislation  transferring  the 
admiuistration  of  the  police  of  the  city  of  Boston  to  a  hoard  appointed 
by  the  governor  of  the  conunonwealih.  It  is  conceded  by  the  counsel 
for  the  defendants  that  under  St  1878,  c,  244,  the  board  of  police  com- 
missioners could  only  remove  officers  or  members  of  the  police  depart- 
ment for  cause;  and  that,  before  a  removal  for  cause  could  be  made,  the 
party  must  have  had  notice,  and  an  opportunity  to  be  heard.  But  it  is 
contended  that  under  St.  1885,  c.  323,  the  new  board  of  police,  thereby 
created,  has  power  to  remove  an  officer  or  member  without  assigning  any 
cause,  and  without  notice  or  hearing.  And  this  presents  the  question 
to  be  determined.     Section  2  of  this  statute  is  as  follows: 

"The  board  of  police  shall  have  authority  to  appoint  and  establish  and  or- 
ganize the  police  of  said  city  of  Boston,  and  make  all  needful  rules  and  regu- 
lations for  its  efficiency.  All  the  powers  now  vested  in  the  board  of  police 
commissiohei'S  in  said  city  of  Boston  by  the  statutes  of  the  commonwealth, 
or  by  the  ordinances,  by-laws,  rules,  and  regulations  of  said  city,  except  as 
otherwise  hereby  provided,  are  hereby  conferred  upon  and  vested  in  said  board 
ofpolioe.* 

The  power  of  removal,  which  was  vested  in  the  board  of  police  com- 
missioners, was  expressed  in  the  following  language  in  St.  1878,  c.  244,  ' 
I  3:  ''Any  of  said  officers  or  members  of  the  department  may  be  re- 
moved by  the  board,  for  cause."    The  same  power  is  given  to  the  new 
board  of  police,  unless  in  the  act  of  1885  it  is  otherwise  provided. 

It  may  be  at  once  assumed  that  it  is  not  necessary  that  it  should  be 
otherwise  provided  in  express  terms,  if  it  can  be  seen  from  the  general 
purpose  and  scope  of  the  act  that  such  a  change  was  intended.  There 
is  nothing  in  the  act  of  1885  which  in  teitns  provides  that  the  new  board 
may  make  such  removals  without  assigning  any  cause.  It  is  necessary, 
therefore,  to  examine  and  see  if  such  authority  is  fairly  implied. 

Section  2  provides  that  the  boaid  shall  have  authority  to  appoint  and 
establish  and  organize  the  police.  The  apparent  purpose  of  this  provis- 
ion, as  to  appointments,  was  to  show  that  the  new  boiard  could  act  with- 
out the  concurrence  of  the  mayor  of  the  city.  Formerly,  by  St.  1878, 
e.  244,  §  8,  the  appointment  of  the  superintendent  of  police,  the  deputy 
superintendent,  and  the  captains  was  subject  to  approval  by  the  mayor. 
Now  the  new  board  may  make  all  appointments  without  such  approval; 
that  is,  when  appointments  are  to  be  made.  The  general  power  "  to  es- 
tablish and  organize"  the  police  seems  to  be  only  a  compact  and  sum- 
mary way  of  stating  that  the  power  of  the  old  board,  in  these  respeets. 
is  transferred  to  the  new  board.  The  powers  of  the  old  board  were  ex- 
pressed more  at  length,  and  included  the  power  to  establish  and  organize 
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the  police,  though  these  exact  tenns  were  not  used.  There  may  be 
some  slight  variations  in  details,  but  in  substance  and  effect  this  power 
was  vested  in  the  old  board;  and  yet  that  board  had  not  the  power  to 
remove  without  cause.  The  power  to  remove  without  cause  is  not,  there- 
fore, to  be  inferred  from  the  authority  to  establish  and  organize  the  po- 
lice. The  use  of  this  phraseology  does  not  imply  any  larger  power,  in 
respect  to  removals,  than  the  old  board  had. 

Section  3  of  the  act  of  1885  provides  that  "the  members  of  the  Boston 
police  force  in" office  when  the  said  board  of  police  are  first  appointed, 
shall  continue  to  hold  their  several  offices  until  removed  or  placed  on  the 
retired  list  by  the  said  board;  and  the  present  rules  and  r^ulations  of 
the  board  of  aldermen  for  the  government  of  the  police  shall  continue  in 
force  until  otherwise  ordered  by  said  board  of  police."  This  is  the  only 
provision  in  the  statute  of  1885  which  makes  any  express  mention  of  re- 
moval from  office,  or  placing  police  officers  on  the  retired  list.  Looking 
at  this  statute  alone,  no  one  could  tell  what  is  meant  by  the  words 
"placed  on  the  retired  list."  If  the  provision  as  to  removal  stood  alone, 
and  there  was  nothing  to  show  in  what  sense  it  was  intended,  it  might 
well  be  held  to  imply  an  absolute  and  arbitrary  power  of  removal.  But 
in  the  preceding  section  express  reference  is  made  to  "the  powers  now 
vested  in  the  board  of  police  commissioners  by  the  statutes  of  the  com- 
monwealth," and  this  means  by  the  statute  of  1878.  And  the  whole 
act  of  1885  must  be  construed  with  reference  to  the  statute  of  1878,  to 
which  it  refers,  and  which  it  supersedes.  Especially  the  words  "placed 
on  the  retired  list"  can  only  be  understood  by  looking  at  the  earlier  stair 
ute,  where  detailed  provision  therefor  is  made;  and,  since  these  words 
are  coupled  with  the  mention  of  removal,  a  reference  to  the  earlier  stat- 
ute to  assist  in  ascertaining  the  meaning  of  this  word  also  is  naturally 
suggested.  Looking,  then,  at  that  statute,  it  is  found  that  the  authority 
conferred  by  section  3  of  the  act  of  1885  is  copied  literally  from  section 
10  of  the  act  of  1878,  making  the  necessary  changes  as  to  the  board  by 
which  the  authority  is  to  be  exercised.  And  in  fiie  act  of  1878,  where 
it  is  provided  that  the  members  of  the  police  force  shall  continue  to  hold 
office  "until  removed  or  placed  on  the  retired  list  by  the  said  commis- 
sioners," the  meaning  is,  until  removed  for  cause,  as  provided  in  section 
3  of  that  act.  It  thus  appears  that  it  was  not  the  design  of  these  words, 
as  used  in  the  statute  of  1878,  §  10,  to  confer  any  power  of  removal. 
This  power  had  already  been  conferred  and  limited  by  section  3;  and  by 
section  10  it  could  not  have  been  intended  to  enlarge  the  power  of  re- 
moval so  as  to  authorize  the  commissioners  to  remove  officers  without 
cause,  since  that  would  be  plainly  inconsistent  with  section  8;  and,  in- 
deed, this  much  is  conceded.  But,  seeing  that  these  words  were  liter- 
ally copied  into  the  statute  of  1885,  and  that  the  meaning  of  the  words 
"placed  on  the  retired  list"  must  be  sought  in  the  statute  of  1878,  we  do 
not  see  that  it  would  be  a  fair  construction  to  hold  that  the  words  "until 
removed"  were  intended  to  confer  any  greater  power  of  removal  than 
would  exist  under  other  provisions  of  the  statute. 

Looking  now  at  the  more  general  purpose  and  scope  of  the  statute  of 
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1885,  we  are  not  able  to  see  any  dear  indication  that  the  legislature  in- 
tended to  confer  upon  the  new  board  a  merely  arbitrary  power  of  re- 
moval. It  was  the  established  policy,  under  the  statute  of  1878,  that 
the  oflRcers  and  members  of  the  police  force  should  only  be  removable 
for  cause.  Continuance  in  oflSce  is  valuable  to  them,  not  merely  as  a 
means  of  present  support,  and  as  a  matter  of  reputation,  bui  because 
there  are  no  incidental  pecuniary  benefits  under  the  statute  and  city  or- 
dinance which  are  referred  to  in  the  report.  The  new  board  has  power 
to  make  all  needful  rules  and  r^ulations  for  the  eflSciency  of  the  police, 
for  the  government  and  discipline  of  the  department,  and  generally  for 
its  proper  administration.  It  may  also  remove  any  officers  or  members 
of  the  department  for  cause;  that  is,  for  such  cause  as  seems  to  it  suffi- 
cient, after  the  party  has  had  notice  and  an  opportunity  to  be  heard  in 
defense  or  explanation  of  whatever  may  be  suggested  as  a  cause  of  re- 
moval. No  express  provision  is  made  for  any  revision  of  the  determi- 
nation of  the  board;  and  there  would  appear  to  be  no  opportunity  for 
such  revision,  unless  perhaps  by  the  courts,  in  case  of  an  arbitrary  ex- 
ercise of  the  power,  for  a  cause  which  is  unreasonable  and  in  law  insuffi-* 
cient;  as,  for  example,  for  refusing  to  contribute  money  for  political  puis 
poses.  St.  1884,  c.  320,  §§  8,  11.  We  have  nothing  to  do  with  the 
question  whether,  in  transferring  the  administration  of  the  police  to  a 
board  of  commissioners  appointed  by  the  governor,  it  would  be  better 
to  give  a  larger  power  of  removal.  If  such  is  the  policy  of  the  legisla- 
ture, it  is  easy  to  say  so.  But,  looking  at  St.  1885,  c.  323,  as  it  stands, 
we  are  uilable  to  see  an  intention  to  change  the  preceding  policy  in  this 
respect,  and  accordingly  must  hold  that  the  petitioner  was  improperly 
removed,  no  hearing  having  been  accorded  to  him.  ' 
Mandamua  to  issue. 


(142  Mass.  86) 

Gould  v.  Eastern  R.  Co. 
(Supreme  Judicial  Court  of  Maeeachusette,    Suffolk.    June  28, 1880.) 

DBBI>~BoUNDABISS— AlXTACBNT    StKEBT   OB  PaSSAGB-WaY—PlAN—QbAMT— IM- 
PLICATION—FBK. 

Where  a  deed  describes  land  as  bounded  by  certain  streets  and  passage- 
ways as  showif  upon  a  plan,  which  is  referred  to,  and  the  dimensions  of  tne 
land  conveyed  are  stated  to  be  as  shown  by  the  plan,  the  conveyance  will  be 
held,  by  implication,  to  include  one-half  of  such  adjacent  streets  and  passage- 
ways, if  the  grantor  owns  the  same,  unless  there  is  something  further  to  show 
a  contrary  intention,  and,  where  land  is  described  in  a  deed  as  bounded  by  a 
street  or  passage-way,  the  grant  of  such  deed  of  a  right  or  privilege  to  use  the 
passage-way  or  street  does  not  exclude  the  inference  of  a  Rrant  of  one -half 
thereof  because  it  is  designed  to  show  that  the  grantee  shalT  have  a  right  to 
use  the  whole  width  thereof.^ 

Petition  for  the  appointment  under  chapter  360,  Acts  1873,  to  as- 
sess damages  for  the  taking  of  land  in  Charlestown,  being  the  fee  in 
First  street,  and  passage-ways  laid  out  between  said  First  street  and 
Second  street,  and  between  First  street  and  Austin  street.     The  plain- 

^Sec  note  at  end  of  case. 
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tiflF  claimed  through  a  deed  from  the  Charlestown  Wharf  Company, 
dated  October  19, 1844,  to  James  Gould,  and  by  a  deed  from  said  James 
Gould  to  the  plaintiflf,  dated  April  28,  1870.  Thomas  Nutter,  assignee 
in  insolvency  of  said  James  Gould,  conveyed,  March  22,  1852,  all  of 
said  Gould's  interest  in  said  land  to  John  S.  Tyler,  and  said  Tyler,  by 
deed  dated  December  26,  1853,  conveyed  back  to  said  James  Gt)uld  all 
rights  and  interest  conveyed  to  said  Tyler  by  said  Nutter.  No  ques- 
tion was  made  about  the  right  of  said  James  Gould  so  far  as  insolv- 
ency proceedings  are  concerned.  The  Charlestown  Wharf  Company, 
prior  to  its  said  deed  to  James  Gould,  was  the  owner  in  fee  of  a  large 
tract  of  land,  including  said  street  and  passage-ways,  in  said  Charles- 
town. The  lots  of  land  abutting  on  said  street  and  passage-ways  were 
conveyed  to  divers  parties  by  said  company  prior  to  the  deed  of  October 
19,  1844,  to  James  Gould.  Hearing  in  the  supreme  court,  before  Mob- 
ton,  C.  J.,  who  reserved  for  the  fiill  court  the  question  whether  the 
various  deeds  of  the  Charlestown  Wharf  Company,  prior  to  the  deed  to 
Gould,  dated  October  19,  1844,  conveyed  the  fee  in  the  said  streets  and 
passage-ways  to  the  several  grantees.  If  they  did,  the  petition  to  be 
dismissed;  otherwise  commissioners  to  be  appointed  to  assess  damages 
for  the  taking  of  such  lands  as  should  be  adjudged  to  have  belonged  to 
the  plaintiff  at  the  time  of  such  taking.  The  deeds  of  the  Charlestown 
Wharf  Company  referred  to  as  conveying  the  land  abutting  on  said 
streets  and  passage-ways  to  various  parties  prior  to  its  said  deed  to  James 
Gould,  referred  to  the  )and  "as  lots  on  a  certain  plan,"  which  was 
recorded  in  the  registry  of  deeds,  and  the  land  conveyed  in  each  instance 
was  described  as  bounded  by  the  streets  and  passage-ways  in  question, 
and  by  certain  other  of  the  lots  and  streets  delineated  on  said  plan. 
There  was  also  a  clause  in  each  deed,  giving  to  the  graptee  "the  right 
and  privilege  to  pass  and  repass  in,  through,  and  over  said  last-men- 
tioned passage-way  in  common  with  said  corporation." 

J.  T.  Wiban^  for  petitioner*    - 

R.  Olney^  for  respondent. 

C.  Allen,  J.  Where  there  is  a  plan  showing  a  tract  of  land  laid  out 
into  streets  and  passage-ways,  blocks  and  lots,  the  blocks  and  lots  are 
usually  defined  by  lines  which  are  coincident  with  the  6uter  lines  of  the 
streets  and  passage-ways,  and  the  dimensions  and  boundary  lines  of  the 
blocks  and  lots  are  usually  expressed  in  figures  which  exclude  the  streets 
and  passage-ways.  And  when,  in  a  deed  of  a  lot  of  land,  reference  is 
made  to  such  a  plan,  it  is  usual  to  give  the  dimensions  of  the  lot  as 
shown  by  the  plan.  But  although,  in  such  cases,  the  literal  description 
in  the  conveyance  does  not  in  terms  include  the  grantor's  interest  in  the 
adjacent  streets  or  passage-ways,  yet  the  presumption  is  so  strong  that  a 
grantor,  under  such  circumstances,  does  not  intend  to  retain  the  fee 
therein,  subject  to  the  right  of  way,  after  disposing  of  all  his  interest  in 
the  land  which  is  subject  to  exclusive  occupancy,  that  it  has  come  to  be 
established  as  a  rule  of  law  that  the  conveyance  will,  by  implication,  be 
held  to  include  one-half  of  such  adjacent  streets  and  passage-ways,  if  the 
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grantor  owns  the  same,  unless  th^re  is  sometihing  farther  to  show  a  con- 
tory  intention. 

In  Oodman  v.  Evam^  1  Allen,  443,  enough  was  found  to  show  such 
contrary  intention,  and  the  passage-way  was  held  not  to  be  included  in 
the  grant.  In  MoUey  v.  Sargent,  119  Mass.  231 ,  a  case  in  some  particulars 
much  like  Oodman  v.  Evana^  sufficient  evidence  of  such  contrary  inten- 
tion was  wanting;  and  the  general  rule  was  applied  that  where  there  is 
a  boundary  upon  a  fixed  monument  which  has  width,  as  a  way,  stream, 
or  wall,  even  if  the  measurements  were  only  to  the  side  of  it,  the  title  to 
the  land  conveyed  passes  to  the  line  which  would  be  indicated  by  the 
middle  of  the  monument.  So,  in  Clark  v.  Parker^  106  Mass.  554,  it 
was  held  that ''  the  law  presumes  it  to  be  the  intention  of  the  grantor  to 
convey  the  fee  of  the  land  to  the  center  of  the  way,  if  his  title  extends 
so  far.  This  presumption  is  of  course  controlled  whenever  there  are 
words  used  in  the  description  showing  a  different  intention.  But  it  has 
been  held  that  giving  measurement,  in  the  deed,  of  side  lines  which 
reach  only  to  the  outer  line  of  the  way,  are  not  alone  sufficient  to  over- 
come it."  And  in  Berridge  v.  Ward^  10  C.  B.  (N.  S.)  400,  a  reference 
in  a  deed  to  a  plan  annexed,  the  measurement  and  coloring  of  which 
would  exclude  the  highway,  to  the  center  thereof  passes  by  the  convey- 
ance. See,  also,  WaUter  v.  BiyyrUon,  120  Mass.  849;  White  v.  Godfrey ^  97 
Mass.  472. 

The  grant,  in  such  a  deed,  of  a  right  or  privilege. to  use  the  passage- 
way or  street,  does  not  exclude  the  inference  of  a  grant  of  one-half 
thereof,  because  it  is  designed  to  show  that  the  grantee  shall  have  a 
right  to  use  the  whole  width  thereof.  MoUey  v.  Sargent^  119  Mass.  231; 
Peck  V.  DenniOony  121  Mass.  17. 

Looking  at  the  deeds  in  the  present  case  in  the  light  of  the  foregoing 
decisions,  it  must  be  held  that  they  conveyed  the  fee  in  the  streets  and 
passage-ways  to  the  several  grantees.     Petition  dismissed. 

NOTE. 

Resx)ectii]g  lands  bounded  by  a  street  or  roadway,  see  Ayers  v.  Pennsylvania  R.  Co., 
(N.  J.)  3  Atl.  R^.  885,  and  note,  889. 

In  Clarke  v.  dkffeuev,  (111.)  6  N.  E.  Rep.  689,  the  owner  of  a  piece  of  land  having 
made  a  plat,  and  divlaed  the  land  into  ten  lots,  five  lying  on  each  side  of  a  strip  of 
land  mnning  through  the  center,  and  thereafter  sold  the  lots  at  public  auction,  pub- 
lid^  announcing  that  the  strip  of  laud  had  been  laid  out  as  a  road  for  the  use  of  the 
difrerent  lots  so  as  to  give  access  to  the  main  road  without  traveling  over  the  property 
of  their  neighbors,  there  being  no  other  means  of  access,  an  easement  or  right  or  way 
is  created  which  passes  to  the  grantees  of  the  original  purchasers,  and  qualifies  the  title 
to  the  strip  of  ground,  whether  in  the  original  owner,  in  his  heirs,  or  m  their  grantees.' 


a42  Mass.  M) 

Andrews  and  others  v.  Cassidt  and  another. 
(Supreme  Judicial  Oowtt  of  Massachusetts,    Suffolk.    June  28, 1886.) 

POOB  DbBTOB— EXAHIHATION-— PeNDBKOY  OF— OHABaXS  OF  FbAUD— PlElB.  ST.  CB. 

lea,  g  49. 

The  examination  of  a  poor  debtor  before  a  magistrate  must,  within  the 
meaning  of  Pub.  St.  e,  162,  ^  49,  be  treated  as  pending  up  to  the  time  of  the 
announcement  of  the  diecigfon  of  the  magistrate,  and  the  creditor  may  file 
v.7N.E.no.6 — 85 
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cbarges  of  fraud  at  any  time  before  the  anBOuncement  of  the  decision,  al- 
though the  hearing  of  evidence  and  arguments  have  closed,  and  the  magisr 
trate  has  continued  the  case  for  the  purpose  of  considering  the  questions  of 
law  and  fact  involved  therein. 

'  This  was  a  petition  for  mandamus.  The  petition  set  forth  that  the  pe- 
titioners, copartners,  having  their  usual  place  of  business  in  Boston,  on 
June  26,  1885,  duly  recovered  judgment  against  G.  I.  Bobbins,  of  said 
Boston,  in  the  municipal  court  of  the  city  of  Boston,  on  which  execution 
duly  issued  on  June  30th,  and  that,  after  all  due  and  proper  proceed- 
ings on  the  same,  the  said  defendant  duly  appeared  before  William  E. 
Cassidy,  a  commissioner  in  insolvency  within  and  for  the  county  of  Suf- 
folk, for  the  purpose  of  taking  the  oath  for  the  relief  of  poor  debtors^ 
that  the  said  Bobbins  was  duly  sworn,  and  an  examination  was  signed 
by  the  debtor,  being  continued  over  two  separate  terms;  that  said  writr 
ten  exaoa^nation  was  signed  by  the  debtor  on  July  31,  1885,  and  th^ 
cause  or  hearing  continued  to  August  11, 1885,  by  the  magistrate,  for  a 
consideration  of  questions  of  law  and  of  fact  in  the  case;  and  that  on  said 
day,  the  same  being  the  day  to  which  the  cause  had  been  continued,  and 
pending  the  proceedings,  no  decision  having  been  rendered  by  the  mag-^ 
istrate,  and  while  the  case  was  still  open,  the  plaintiff  presented  to  the 
magistrate  "charges  of  fraud"  against  the  said  debtor,  the  same  being  in 
writing  and  duly  sworn  to,  and  the  same  were  read,  but  the  magistrate 
declined  to  allow  the  same  to  be  filed,  on  the  ground  that  the  hearing 
was  closed,  although  no  decision  had  then  or  has  since  been  given  in  the 
cause.  The  prayer  of  the  petition  was  for  a  writ  of  mancJamtw  to  com- 
pel the  said  WiUiam  E.  Cassidy  to  allow  said  charges  of  fraud  to  be  filed^ 
and  that  the  debtor  might  be  ordered  to*  plead  to  the  same.  The  re^ 
spondents'  answer  admitted  the  facts  as  alleged;  and,  further  answering, 
said  that  on  July  31,  1885,  said  Bobbins  duly  signed  and  swore  to  saidl 
examination  in  writing;  that  witnesses  were  then  and  there  duly  sworn 
and  heard  in  said  proceedings;  that  arguments  were  then  and  there  made 
by  the  counsel  for  the  parties  to  ^id  proceedings;  and  said  respondents 
claimed  that  said  case  was  then  closed,  and  that  said  commissioner  then 
continued  said  proceedings,  as  alleged  in  the  petition;  and,  answering 
further,  the  said  respondents  said  that  said  commissioner  reifused  to  sIt 
low  said  charges  to  be  filed  because  the  same  were  offered  too  late,  not 
having  been  filed,  or  offered  for  filing,  at  any  time  pending  the  exam- 
ination of  said  Bobbins;  and  that  said  petitioners  did  not  present,  file, 
.or  offer  to  file  said  charges  of  fraud  within  the  time  allowed  by  law. 
Hearing  in  the  supreme  court,  before  C.  Allen,  J.,  who  reserved  the 
case  for  the  consideration  of  the  full  court. 

H.  J.  Edwardsj  for  petitioners. 

jS.  T.  Harris,  for  respondents. 

-  C  Allen,  J.  The  only  question  is  whether,  within  the  meaning  of 
Pub.  St.  c,  162,  §  49,  the  examination  of  the  debtor  must  be  treated  aa 
pending  up  to  the  time  of  the  announcement  of  the  decision  of  the  mag- 
istrate, so  that  the  creditor  was  at  liberty  to  file  chaiiges  of  fraud  at  any 
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time  before  the  annonncemenf  of  the  decision,  aKhbagh  the  •  bearing  of 
evidence  and  arguments  had  dosed,  and  the  magistrate  had  continued 
the  cause  for  the  purpose  of  considering  the  questions  of  law  and  fact  in- 
.  volved  therein.  And  we  are  of  the  opinion  that  such  an  examination  is 
still  pending,  until  the  announcement  of  the  decision.  Until  then  the 
cause  might  have  been  reopened,  in  the  discretion  of  the  magistrate,  and 
further  evidence  or  arguments  heard.     Mandamus  to  issue. 


a42  MasB.  U7) 

Rich  and  another  v.  Grandall. 

(Suprems  Judicial  Oowrt  of  MaMaehtueUs.    Suffolk.    June  39, 1886.) 

Mastbb  akd  SERTAirr— LiABiLmr  fob  Acts  of  Agbivt  of  Lessee  iOF  Ekfbbsb 
Lenb— Pbesukftiok. 

A.,  the  defendant,  was  the  owner  of  an  express  line  known  as  *'S.'s  Ex- 
press," doin^  bosiness  between  B.  and  E.,  ana  had  in  his  employ  one  C.  A. 
subsequently,  without  the  knowledge  of  plaintiffs,  leased  the  line  to  D..  in 
whose  employ  C.  continued.  The  plaintiffs  had  for  some  time  previous  to  the 
lease  forwarded  goods  by  A-'s  express,  and  about  a  month  after  the  lease  to 
D.  intrusted  certain  goods  to  0.,  with  instructions  to  collect  the  pay  for  him, 
and  return  the  latter  to  plaintiffs.  G.  delivered  the  goods,  and  collected  the 
money,  which,  through  no  fault  of  C,  was  never  returned  to  plaintiffs.  Held, 
that  in  the  absence  of  evidence  that  the  plaintiffs  were  misled,  by  conduct  or 
silence  of  A.,  into  believing  him  to  be  the  real  party  behind  C.  in  conducting 
the  business  at  the  time  referred  to,  A.,  the  defendant,  was  not  liable,  although 
the  plaintiffs  believed  him  to  be  the  owner  of  the  business. 

*    This  was  an  action  of  contract.     Hearing  in  the  superior  court,  with- 
out a  jury,  before  Bbigham,  C.  J.,  when  the  following  facts  appeared: 

The  plaintiffs  are  paVties  doing  business,  under  the  style  of  the  New  Eng- 
land Oyster  Company,  in  the  city  of  Boston,  and  the  transactions  out  of 
which  plaintiffs  claim  that  the  cause  of  action  stated  in  their  declaration 
arose  were  between  tliem  and  the  Smith  Expness,  running  between  Boston 
and  Exeter,  New  Hampshire,  and  these  transactions  consisted  in  the  bring- 
ing of  orders  for  oysters  from  persons  in  Exeter  by  said  express,  with  direc- 
tions to  collect  in  cash  the  price  of  same  on  their  delivery  in  Exeter  to  the 
persons  who  had  ordered  them.  In  September,  1882,  Daniel  B.  Smith,  the 
owner  of  Smith's  express,  sold  the  route,  good-will,  and  property  of  the  same 
to  the  defendant.  The  business,  however,  continued  to  be  conducted  in  the 
Same  name  after  said  sale,  and  said  Smith  continued  to  conduct  the  same  for 
the  defendant  for  about  a  month;  and  while  so  conducting  the  same,  and  on 
an  occasion  while  presenting  orders  for  said  express,  notified  theplaintiff  of  the 
sale  to  the  defendant,  and  that  he  (Smith)  was  then  in  defendant's  employ.  At 
the  expiration  of  said  month  said  Smitn  was  succeeded  by  one  John  H.  Orr, 
Jr.,  who  continued  to  conduct  the  same  under  the  same  style  of  Smith's  Ex- 
press, on  joint  account  with  the  defendant,  under  an  arrangement  that,  when 
the  current  profits  and  expenses  of  the  express  could  be  approximately  ascer- 
tained, said  Orr  was  to  receive  from,  defendant  a  lease  of  the  teams,  ho]jSQs» 
etc.,  and  good-will  of  said  express  upon  a  rent  payable  monthly.  In  pur- 
suance of  this  arrangement,  the  defendant  and  said  Orr,  in  March,  1^83,  Set- 
tled between  themselves  the  business  of  said  express  to  that  time;  and  on 
ulpril  1,  1883,  defendant  leased  to  said  Orr,  upon  a  rental  of  820  per  month, 
said  express,  and  all  property  used  in  conducting  the  same;  and  thereafter 
said  Orr  conducted  said  express  under  said  lease  in.the  same  name  of  Smijbh's 
Express,  and  was  so  conducting  it  at  the  time  of  the  transactions  On  which 
plain tiffk  claim  to  recover  from  the  defendant.    One  Safford  was  a  servant 
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of  the  said  express  before  the  sale  from  Smith  to  the  defendant,  and  con- 
tinued in  its  service  kfterwards,  dealing  with  the  plaintiffs  while  said  ex- 
press was  conducted  by  said  Smith  for  the  defendant,  and  continuously  dur- 
ing the  oyster  season,  that  is  to  say,  from  September  to  May ;  and  so  remained 
while* the  express  was  conducted  by  said  Orr,  under  the  lease  before  men- 
tioned. As  such  servant,  said  Safford  was  authorized,  by  the  person  or  per- 
sons severally  conducting  the  same,  to  represent  said  express,  and,  as  such 
representative,  brought  to  the  plaintiffs  orders  from  persons  in  Exeter  for 
oysters,  received  the  same  from  plaintiffs  to  take  to  Exeter,  and  deliver  on 
payment  in  cash  of  the  price  by  the  persons  ordering  them;  and  did  so  take 
and  deliver  oysters,  and  receive  in  cash  the  price  of  them  in  several  instances 
mentioned  in  plaintiffs'  bill  of  particulars,  and  this  money  was,  by  no  default 
of  said  Safford,  never  turned  over  to  plaintiffs.  The  money  thus  received, 
and  not  accounted  for,  the  plaintiffs  seek  to  recover  in  this  action  of  the  de- 
fendant. Plaintiffs  never  saw  defendant,  nor  had  any  business  transactions 
personally  with  him ;  and  never  had  any  actual  notice  of  the  lease  to  said 
Orr,  nor  of  said  Orr's  conducting  said  express  under  said  lease,  although  the 
fact  was  BO  stated  in  the  reading  columns  of  a  newspaper  published  in  Exe- 
ter, New  Hampshire,  and  circular  notices  to  the  same  effect  were  issued  by 
said  Orr,  and  distributed  among  persons  with  whom  said  express  transacted 
business;  but  neither  said  newspaper  nor  circulars  were  ever  received  by 
the  plaintiffs.  The  orders  on  which  said  oysters  were  delivered  to  said  Saf- 
ford bore  a  printed  heading.  "Smith  Exeter  Express.  J.  H.  OrR,  Agent." 
By  the  contract  of  lease  between  the  defendant  and  said  Orr  the  defendant 
had  no  interest  in  the  profits,  and  was  not  to  be  responsible  for  the  losses  of 
the  said  express  from  April  1.  1883,  to  the  time  of  this  action. 

The  court  ruled  that  upon  the  facts  found,  and  hereinbefore  stated, 
this  action  could  not  be  maintained  against  the  defendant,  and  there- 
upon found  and  ordered  judgment  for  defendanti  and  the  plaintiff  al- 
lied exceptions. 

J.  Braum  Lord^  for  plaintiff 

F.  F.  Fay,  for  defendant. 

C,  Allen,  J.  The  defendant  had  not  been  Safford'jg  employer  or 
principal,  in  point  of  fact,  for  several  months  before  the  transactions 
now  in  question,  and  cannot  be  charged  in  this  action  without  proof  that 
the  plaintiff  had  a  right  to  r^ard  him  as  such  employer  or  principal, 
and  did  in  fact  honesUy  and  in  good  faith  so  regard  him,  and  give  credit 
to  Safford  relying  on  the  defendant's  responsibility.  But  it  is  not  found 
as  a  fact,  and  there  is  no  legal  presumption  from  the  facts  which  are 
found,  that  the  plaintiffs  dealt  with  Safford  under  the  belief  that  he  was 
acting  for  the  defendant,  or  that  they  relied  on  the  defendant's  credit  to 
make  good  Safford's  undertakings.  It  does  not  appear  that  the  plaiik- 
tiffs  were  misled  by  the  defendant's  conduct  or  silence  into  believing  him 
to  be  the  real  party  behind  Safford  in  conducting  the  business  at  the 
time  referred  to.  Inasmuch  as  the  facts  found  do  not  show  that  the 
plaintiffs  were  entitled  to  recover,  judgment  was  properly  ordered  for 
the  defendant.  See  Packer  v.  Hmddey  Locomotive  Worka^  122  Mass.  489; 
Wright  v.  Herrick,  128  Mass.  240. 

Exceptions  overruled. 
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(142  Maas.  ISO) 

Bates  and  others  v.  Yoxtngerman  and  another. 

(Supreme  JudiioM  Oaurt  of  MoMochuaett*.    SofloUc.    Jime  29, 1866.) 

Trover  akd  Conversion— Crbdit— Oral  RBPRRSENtATiONS  of— Evidenob. 
In  a&  action  of  tort  for  conversion  of  merchandise  sold  upon  credit^  oral 
representations  or  assurances  made  by  one  of  the  defendants  in  regard  to 
the  credit  and  pecuniary  responsibility  of  the  other  defendant  are  inadmissi- 
ble under  Pub.  St.  c.  78,  §  4.  ' 

This  was  an  action  of  tort  brought  for  the  conversion  of  certain  mer- 
chandise sold  by  the  plaintiffs  to  the  defendants,  Joseph  Youi^german 
and  Marks  Rubinouvz.  At  the  trial  in  the  superior  court,  before  Al- 
DRiCH,  j.j  the  plaintiffs  offered  evidence  of  oral  representations  or  assur- 
ances made  by  defendant  Rubinouvz,  October  18,  1881,  in  regard  to 
the  credit  and  pecuniary  responsibility  of  defendant  Youngerman,  that 
said  Youngerman  might  obtain  credit,  for  the  purpose  of  showing  that 
they  were  thereby  fraudulently  induced  to  make  the  sale  to  Younger- 
man; but  the  court  ruled  that  the  evidence,  the  statement  not  being  in 
writing,  was  inadmissible,  and  ruled  also  that  upon  the  evidence  the  ac- 
tion could  not  be  maintained,  directed  a  verdict  for  the  defendants,  and 
the  plaintiff  alleged  exceptions.     Sufficient  facts  appear  in  the  opinion, 

H.  Dvmham  and  E.  Q.  Mlcked,  Jr.,  for  plaintiffs. 

H.  N,  Sheldon  and  J,  H,  Sherburne^  for  defendants, 

Gardner,  J.  The  plaintifb  offered  oral  representations  or  assurances 
made  by  the  defendant  Rubinouvz,  in  regard  to  the  credit  and  pecuniary 
responsibility  of  the  defendant  Youngerman,  that  Youngerman  might 
obtain  credit.  This  was  offered  for  the  purpose  of  showing  that  the  plain- 
tiffs were  fraudulently  induced  to  make  the  sale  to  Youngerman.  This 
evidence  comes  within  the  provisions  of  Pub.  St.  c.  78,  §  4.  The  false 
representations  were  made  concerning  the  defendant  Youngerman  with 
an  intent  to  induce  the  plaintiffs  to  part  with  their  property  to  Younger- 
man on  credit.  This  is  within  the  prohibition  of  the  statute.  Kimball  v. 
(hmstoek^  14  Gray,  508;  WeU^v.  Prince,  15  Gray,  562;  Mannv.  Blcmchard, 
2  Allen,  386;  McKinney  v.  Whiting,  8  Allen,  207.  In  their  offer  of  proof 
the  plaintiffs  did  not  go  far  enough  to  take  it  out  of  the  limitations  of  the 
statute.  At  the  time  of  the  sale,  the  defendant  Youngerman,  in  the 
presence  of  Rubinouvz,  made  a  written  statement,  "as  a  basis  of  credit 
for  present  and  all  future  purchases."  The  manager  of  the  plaintiffs' 
firm  in  New  York  testified  that,  "after  the  statement  was  made  and 
signed,  I  gave  defendant  Youngerman  a  line  of  oredit,  relying  solely  on 
said  statement,  and  the  oral  representations  or  assurances  of  the  defend- 
ant Rubinouvz."  These  representations  or  assurances  were  rightly  ex- 
cluded, as  we  have  already  shown.  There  is  nothing  in  the  bill  of  ex- 
ceptions to  show  that  any  part  of  the  written  statement  was  untrue.  It 
is  difficult  to  see  what  evidence  of  misrepresentation  or  fraud  was  laid 
before  the  jury  to  show  a  conversion  of  the  plaintiffs'  property  by  the 
defendants,  or  either  of  them.  If  the  property  was  obtained  from  the 
plaintiffs  by  the  defendant  Youngerman  under  the  form  of  a  sale,  but 
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in  fact  by  misrepresentation  and  fraud,  and  the  defendant  Rubinouva 
obtained  it  of  Youngerman  with  knowledge  of  the  fraud,  the  plaintiffs 
could  maintain  trover  for  it,  because  the  possession  both  of  Younger- 
man  and  Rubinouvz  was  wrongful  and  constituted  a  conversion.  Stevens 
V.  Austin,  1  Mete.  557.  In  the  case  at  bar  we  find  no  evidence  of  a 
conversion  by  the  defendants,  jointly  or  severally.  Exceptions  over- 
ruled. 


(142  Maers.  142) 

Eliot  Five-Cent  Sav.  Bank  v.  Commercial  Union  Assur.  Co. 
(Supreme  Judicial  Court  of  MaesachueeUa.    Suffolk.    June  80, 1886.) 

1.  Pnua  Insxtrancb— Right  of  Insu&anob  CJompant  to  Repair— Loss— Damaojb. 
t  Where  a  policy  of  insurance  provides  that  the  insurance  company  shall  pay 

the  loss  wimin  rfO  days  after  proof  of  loss,  or  may,  within  15  days  after  the 
proof  of  loss,  notify  the  insured  of  its  Intention  to  rebuild  or  repair  the  prem- 
ises insured,  the  companj[  will  not  be  held  to  have  been  deprived  of  its  right 
to  elect  to  rebuild  or  repair  the  premises  where  it  appears  that  nine  days  after 
a  fire,  and  after  the  agent  of  the  company  has  appraised  the  loss,  the  mort- 
gagee of  the  property  insured,  to  whom  the  insurance  was  payable,  began  to 
repair  the  premises;  such  repairs  being  reasonable  and  necessary  to  protect 
the  property  from  further  damage. 

2.  Same— Loss— Election  of  Company  to  Pat  Mobtgagb— Reasonable  Time. 

Where  the  statute  and  the  policy  of  insurance  give  an  insurance  company 
the  right,  in  a  case  where  it  is  not  liable  to  the  mortgagor  or  owner  of  prop- 
erty insured,  to  elect  to  pay  the  mortgagee  the  loss,  or  to  pay  the  full  amount 
secured  by  the  mortgage,  and  to  receive  an  assignment  oi  the  mortgage  and 
'  debt,  the  law  implies  a  condition  that  this  right  of  election  shall  be  exercised 
within  a  reasonable  time;  and  where  the  company  did  not  make  such  tender 
until  seven  months  after  suit  was  brought  upon  the  policy,  and  had  filed  an 
answer  in  the  suit  denying  its  liability,  such  tender  is  insufficient,  not  being 
made  within  a  reasonable  time. 
9.  Same— Tender— Must  Include  Reasonable  Exfenditubes  bt  Mortoageb. 

A  tender  by  an  insurance  company,  under  the  statute,  to  a  mortgas:ee  of 
property  insured,  and  which  has  been  damaged  by  fire,  and  repaired  by  the 
mortgagee,  must  include,  not  only  the  amount  of  the  mortgage  and  interest 
accruedC  but  all  sums  which  the  mortgagee  has  reasonably  spent  to  protect 
the  property,  and  uphold  his  security. 
4;!  Same— Proof  of.  Loss— Objections— WAiyBB—DEFECT. 

Where  an  insurance  company  issued  a  policy  of  insurance  upon  a  building 
on  which  there  was  a  mortgage,  and  the  building  was  damaged  by  fire,  and 
the  mortgagee,  to  whom  the  insurance  was  payable,  sent  to  the  company  a  ' 
proof  of  loss  signed  by  the  owner  of  the  property,  and  also  one  signed  by 
the  person  to  whom  the  policy  was  originally  issued,  and  the  proofs  sent  were 
accepted  without  objection  by  the  company,  who  made  no  reply  to  subse- 
quent requests  of  the  mortgagee  for  information  whether  further  proof  of 
loss  Was  required  or  desired,  the  company  must  oe  held  to  have  waived  any 
.    defect  in  the  proof  of  loss,  if  any  existed.^ 

This  was  an  action  of  contract,  by  a  mortgagee  of  real  estate  in  Boston, 
to  recover  for  a  loss  by  a  fire  occurring  on  November  29,  1883.  After 
hearing  in  the  superior  court  upon  agreed  facts,  judgment  was  ordered 
jibr  plaintiff  for  $4,529.28,  and  the  defendant  appealed.  The  factd  ap- 
.pea^r  in  the  opinion. 

If.  G,  Allen  and  /.  L.  Thomdike,  for  plaintiflf. 

JfeT.  '&  C.  A.  WiUmms.  for  defendants 

^  S^e  note  at  end  of  case. 
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Morton,  C.  J.     By  the  poKcy  in  suit  the  defendant  insured  "George 
B.  Taylor,  payable,  in  case  of  loss,  to  Eliot  Five-cent  Savings  Bank, 
mortgagees,  as  interest  may  appear,"  on  the  Hotel  Clifton,  in  the  sum  of 
$5,000,  for  five  years  from  July  1, 1881.     The  policy  is  in  the  standard 
form  prescribed  by  Pub.  St.  c.  119,  §  139,  and  St.  1881,  c.  166,  §  1; 
and  contains  the  provision  that,  ''if  this  policy  shall  be  made  payable  to 
a  mortgagee  of  insured  real  estate,  no  act  or  default  of  any  person  other 
than  such  mortgagee,  or  his  agents,  or  those  claiming  under  him,  shall 
afiect  such  mortgagee's  right  to  recover  in  case  of  loss  on  such  real  es- 
tate: provided,  that  the  mortgagee  shall,  on  demand,  pay  according  to ; 
the  established  scale  of  rates  for  any  increase  of  risks  not  paid  for  by  the* 
insured;  and  whenever  this  company  shall  be  liable  to  the  mortgagee  for 
any  sum  for  loss  under  this  policy  for  which  no  liability  exists  as  to  the 
mortgagor  or  owner,  and  this  company  shall  elect,  by  itself,  or  with.| 
others,  to  pay  the  mortgagee  the  full  amount  secured  by  such  mdrtgage, 
then  the  mortgagee  shall  assign  and  transfer  to  the  companies  interested, 
upon  ^uch  payment,  the  said  mortgage,  together  with  the  note  and  debtv 
thereby  secured.'- 

The  policy  also  contains  the  provision  that  in  case  of  any  loss  or  dam- 
age the  company,  within  60  days  after  the  statement  or  proof  of  loss,, 
"shall  either  pay  the  amount  for  which  it  shall  be  liable,  or  replace  the; 
property  with  other  of  the  same  kind  and  goodness,  or  it  may,  within, 
15  days  after  such  statement,  notify  the  insured  of  its  intention  to  re-' 
build  or  repair  the  premises,  or  any  portion  thereof  separately  insured, 
by  this  policy,  and  shall  thereupon  enter  upon  said  premises,  and  pro-^ 
ceed  to  rebuild  or  repair  the  same  with  reasonable  expedition." 

The  building  insured  was  damaged  by  fire,  November  29,  1883,  and 
within  a  few  days  thereafter  an  agent  of  the  defendant  and  an  agent  of 
the  plaintiff  examined  the  premises,  and  appraised  the  amount  of  loss, 
at  $4,488,  to  recover  which  sum  this  suit  is  brought,  the  writ  being 
dated  June  16,  1884.  At  the  time  the  policy  was  issued,  and  at  the 
time  of  the  loss,  the  plaintiff  held  a  mortgage  upon  the  premises  to  se- 
cure the  note  of  the  said  Greorge  B.  Taylor  for  $li2,000.  On  December 
26,  1883,  the  plaintiff  delivered  to  the  defendtat  a  proof  of  loss,  signed 
and  sworn  to  by  Abbie  E.  Taylor,  to  whom  George  B  Taylor  had  con- 
veyed the  premises  since  the  policy  was  issued;  and  on  March  22, 1884, 
more  than  60  days  before  this  suit  was  brought,  the  plaintiff  delivered, 
to  the  defendant  another  proof  of  loss,  signed  and  sworn  to  by  the  as- 
sured, Greorge  B,  Taylor.  The  defendant  received  and  retained  both  of 
these  proofs  without  objection,  and  though  twice  asked,  in  writing,  to 
inform  the  plaintiff  if  it  required  or  wished  for  any  further  statement, 
remained  silent,  and  made  ho  reply.  It  must  be  held  to  have  waived, 
any  defects  in  the  proof  of  loss,  if  any  existed. 

If  we  assume,  as  claimed  by  the  defendant,  that  the  conveyance  by. 
George  B.  Taylor  to  Abbie  E.  Taylor,  without  the  consent  of  the  com-.' 
pany,  avoided  the  policy  as  to  them,  yet,  under  the  first  clause  above 
cited,  it  would  not  affect  the  right  of  a  mortgagee  to  recover. 

But  the  defendant  relies  upon  two  grounds  of  defense. 
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One  is  that  the  plaintiff,  by  its  acts  in  entering  upon  and  repairing  the 
premises  immediately  after  the  fire,  deprived  the  defendant  of  its  right 
to  elect  to  rebuild  or  repair  the  premises  within  15  days  after  the  proof 
of  loss.  It  appears  that  nine  days  after  the  lire,  and  after  the  agent  of 
the  defendant  had  examined  the  premises  and  appraised  the  loss,  the 
plaintiff  began  to  repair  the  premises.  Immediate  repairs  were  neces- 
sary in  order  to  prevent  further  damage.  The  repairs  were  finished 
March  28, 1884,  and,  it  is  admitted,  were  reasonable  and  proper  for  the 
protection  of  the  property.  The  policy  provides  that  the  company  shall 
pay  the  loss  within  60  days  after  the  proof  of  loss,  or  it  may,  within  15 
days  after  the  proof  of  loss,  notify  the  insured  of  its  intention  to  rebuild 
or  repair  the  premises.  The  fact  that  the  plaintiff  had  commenced 
making  repairs  without  notice  did  not  deprive  the  defendant  of  its  right 
to  notify  the  plaintiff  of  its  intention  to  Repair  the  premises.  If  the  de- 
fendant had  done  so,  and  found  that  the  insured  was  making  repairs 
without  any  notice  to  it,  both  acting  in  good  faith,  it  might  be  difficult 
to  adjust  fairly  the  rights  of  the  parties.  But  there  is  nothing  to  show 
that  the  defendant  ever  entertained  an  intention  to  repair.  It  has  never 
notified  the  insured  of  such  intention,  and  it  is  clear  that  the  acts  of  the 
plaintiff,  in  making  necessary  repairs,  in  good  faith,  ought  not,  upon 
any  principles  of  law  or  justice,  to  defeat  the  right  to  recover  its  actual 


The  other  ground  of  the  defense  is  that  the  defendant  tendered  to  the 
plaintiff  the  amount  secured  by  the  mortgage,  and  demanded  a  transfer 
of  the  mortgage  and  note,  which  the  plaintiff  refused.  The  facts  agreed 
are  that  "on  January  20,  1885,  the  defendant  made  a  legal  tender  to 
plaintiff  of  the  amount  of  the  principal  of  the  mortgage,  ($12,500,)  and 
accrued  interest  thereon  due  upon  said  day,  and  requested  the  plaintiff 
to  assign,  transfer,  and  deliver  to  defendant  the  mortgage  and  note,  which 
plaintiff  declined  to  do."  We  think  there  are  two  answers  to  this  de- 
fense. The  statute  and  the  policy  give  the  company  the  right,  in  a  case 
where  it  is  not  liable  to  the  mortgagor  or  owner,  to  dect  either  to  pay  the 
mortgagee  the  loss,  or  to  pay  the  ftill  amount  secured  by  the  mortgage, 
and  to  receive  an  assignment  of  the  mortgage  and  debt;  but  the  law  im- 
plies a  condition  that  this  right  of  election  shall  be  exercised  within  a 
reasonable  time.  In  the  case  before  us  the  defendant  denied  its  liability 
to  pay  the  loss,  compelled  the  plaintiff  to  bring  this  suit,  filed  an  answer 
denying  any  liability  on  its  part,  and,  seven  months  after  the  suit  was 
brought,  made  the  tender  upon  which  it  relies.  If  this  tender  is  suffi- 
cient, it  must  follow  that  any  tender  made  before  judgment  in  the  suit 
would  defeat  the  plaintiff's  right  to  recover.  The  result  would  be  to 
throw  upon  the  plaintiff  all  the  costs  and  expenses  of  the  suit,  which 
would  be  unreasonable  and  unjust.  We  are  of  opinion  that  the  tender 
made  by  the  defendant  was  not  made  within  a  reasonable  time,  and  was 
too  late  to  be  of  avail  as  a  defense  to  this  suit. 

We  are  also  of  opinion  that  the  tender  was  not  sufficient  in  amount. 
The  defendant  was  required  to  tender  "the' full  amount  secured  by  such 
mortgage"  at  the  time  the  tender  was  made.     The  plaintiff  had,  before 
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the  tender,  made  Urge  expenditures  necessary  to  protect  the  property, 
and  prevent  further  damage  to  it.  The  fire  rendered  the  plaintiff's  se- 
curity insufficient  to  cover  its  debt.  The  mortgagor  and  owner  of  the 
equity  were  unable  to  make  repairs,  and  the  plaintiff  did  so  at  their  re- 
quest. We  cannot  doubt  that,  under  these  circumstances,  the  mortga- 
gor and  his  assigns  would  in  equity  be  liable  to  pay  whatever  the  mort- 
gagee had  reasonably  spent  to  protect  the  property  and  to  uphold  his 
security,  and  that  the  full  amount  secured  by  the  mortgage  includes 
such  expenditures. 

For  these  reasons  we  are  of  opinion  that  the  plaintiff  is  entitled  to  re- 
cover the  full  amount  of  the  loss.    Judgment  affirmed. 

NOTE. 

In  case  of  Badger  t.  Oiens  Falls  Ins.  Co..  (Wis.)  5  N.  W.  Reo.  S45.  where  the  policy  of  In- 
snrancesued  upon  provided  that  thts  assured  should  forthwith  give  notice  of  the  loss,  and 
within  SO  days  render  a  particular  account  of  such  loss,  and  should  also  produce  a  certifi- 
catoof  a  specified  character  from  the  chief  of  the  fire  department,  etc.,  it  was  held  that  the 
provision  respecting  the  procuring  of  such  certificate  nuist  be  strictly  construed  to  avoid 
a  forfeiture,  (see  Killiris  v.  Insurance  Co.,  28  Wis.  472;  O'Oonner  v.  Insurance  Co.,  81  • 
Wis.  100.)  and  that  it  does  not  require  that  the  certificate  be  furnished  within  30  days. 

Where  a  formal  notice  was  forwarded  as  soon  as  possible  to  the  couipany,  who  re- 
plied that,  as  the  premium  had  not  been  x>aid,  the  case  could  not  be  taken  under  con* 
sideration,  it  was  unnecessary  to  furnish  any  prooft  of  loss,  which  are  but  conditions 
precedent  to  the  bringing  of  the  action,  and  these,  if  waived,  need  not  be  complied  with. 
Notice  given  within  a  reasonable  time,  under  the  circumstances,  is  all  that  can  be  re- 
quired.   Lebanon  Mnt.  Ins.  (3o.  v.  Erb,  (Pa.)  4  Atl.  fiep.  18. 

Failure  to  object  within  a  reasonable  time  to  proofs  of  lose,  where  the  defects  in  the 
proof  could  be  remedied,  if  intelligently  pointed  out,  amounts  to  a  waiver.  Mercantile 
Ids.  Ck>.  v.  Holtbouse,  (Mich.)  6  N.  W.  Rep.  642. 

It  is  said  that  the  insurer  who  rejects  preliminary  prooft  as  defect! ve,  without  speci- 
fying the  defects,  with  a  notice  that  he  insists  on  an  exact  compliance  with  the  condi- 
tions in  the  policy,  waives  no  rights  to  urge  the  defects  in  such  proofs.  Gauche  v. 
London  .A  Lancashire  Ins.  Co.,  10.  Fed.  fiep.  847. 

The  repudiation  of  any  liability,,  under  the  policy,  to  the  person  entitled  to  demand 
XMtyment  of  the  same,  waives  any  imperfections  in  the  preliminary  proof  of  loss,  Rum- 
sey  ▼.  Phoenix  Ins.  Ck).,  1  Fed.  Rep.  386;  and  renders  all  imperfections  in  proof  of  loss 
immaterial,  Miller  y.  Alliance  Ins:  Co.,  7  Fed.  Rep.  649. 

Denial  of  liability  is  a  waiver  of  production  of  proof  of  loss.  King  ▼.  Hekla  Fire  Ins. 
Co.,  (Wis.)  17  N.  W.  Rep.  297. 

A  statement  by  an  agent  that  the  company  absolutely  refused  to  pay  a  loss  will  op* 
erate  as  a  waiver  of  the  production  of  proofs  before  suit.  O'Brien  T.  Onio  Ins.  Co.. 
(Mich.)  17  N.  W.  Rep.  728. 


cm  V.  T.  805) 

MoRRAY  V.  B£ARD  and  others. 

(0<mrt  of  Appeals  of  New  Tork,    June  1, 1886.) 

Pbikcipat^  akd  Aoknt— Right  to  CoMMiaBioKfi— Agent  Acting  fob  ^btsral-^ 
Bad  Faith. 

A  contract  by  an  agent  with  several  emt^loyers  separately  to  obtain  a  sale  of 
piles  for  each  one  of  them  on  commissioas,  he  knowing.  Uiat  proposals  are 
about  to  be  made  by  a  company  building  a  pier,  for  the  purchase  of  the  same 
of  the  lowest  bidder,  but  not  disclosing  the  same  to  his  principals,  cannot  be 
enforced  by  him  against  one  of  his  employers  who  is  the  successful  bidder, 
both  on  account  of  no  consideration,  ana  also  that  he  acted  in  bad  faith  in 
his  dealings  with  his  principals. 

Appeal  from  general  term  city  oonrt  of  Brooklyn,  affirming  a  judgment 
dismissing  the  complaint. 

Henry  D.  HotMin^  for  appellant,  James  Muriaj, 
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Thomas  E,  PecursaU,  for  respondents,  William  H.  Heard  and  others. 

RuGER,  C.  J.  The  claim  in  this  case  presents  a  novel  industry,  and 
one  which,  if  successfully  carried  out,  would  seem  to  become  the  source 
of  profit  to  its  prosecutors  without  much  expenditure  of  time  or  money. 
The  plaintiflf,  a  timber  broker,  learning  thai  the  Hamburg  American 
Packet  Company  was  about  to  build  a  pier  requiring  a  large  number 
of  piles  in  its  construction,  and  to  advertise  for  bids  from  timber  mer- 
chants to  supply  them,  visited  the  several  dealers  in  such  materials  in 
New  York  and  Brooklyn,  and  obtained  prices  therefor,  and,  under  the 
inducement  that  he  would  act  for  them  respectively  in  securing  a  sale 
of  piles,  obtained  promises  from  each  that,  if  he  secured  a  sale  for  such 
dealer,  he  should  receive  a  commission  of  25  cents  on  each  pile  sold. 
He  did  not  inform  the  dealers  of  the  name  of  the  intending  purchaser, 
or  the  fact  that  a  contract  could  be  obtained  only  by  competitive  bid- 
ding, or  that  he  had  effected  a  similar  understanding  with  other  dealers. 
.  The  company  soon  thereafter  issued  proposals  for  the  supply  of  the 
piles,  and  sent  invitations  to  dealers  generally,  among  whom  were  the 
defendants,  to  compete  for  a  contract  for  the  piles  required.  A  num- 
ber of  persons,  among  whom  were  the  plaintiff,  the  defendants,  and  other 
dealers,  submitted  bids  for  such  contract,  and,  after  a  canvass  of  such 
proposals  by  the  company's  engineer,  he  awarded  the  contract  to  the  de- 
fendants. The  defendants  having  refused  to  pay  the  plaintiff's  daim 
for  commissions,  this  action  was  brought  to  recover  them. 

Upon  the  trial  the  plaintiff  was  nonsuited  by  the  court  below,  upon 
the  ground  that  there  was  no  consideration  for  the  promise  to  pay  com- 
missions. We  think  the  judgment  was  properly  ordered  upon  that 
ground,  and  that  it  can  also  be  sustained  upon  the  ground  of  the  fraud- 
ulent suppression  of  material  fiacts  by  the  plaintiff  in  making  the  contract, 
as  well  as  that  it  was  contra  bonas  mores.  The  plaintiff,  while  assuming 
to  act  for  the  defendants  in  obtaining  the  contract  of  sale,  was  in  fiaGt 
under  obligations  to  competing  dealers  to  assist  them  in  effecting  the 
same  sale.  Thus,  if  plaintiff's  services  could  have  been  of  advantage  to 
any  one,  he  was  under  the  necessity  of  being  treacherous  to  one  employer 
or  another.  An  agent  is  held  to  uberrima  fides  in  his  dealings  with  his 
principal;  and  if  he  act«  adversely  to'  his  employer  in  any  part  of  the 
transaction,  or  omits  to  disclose  any  intent  which  would  naturally  influ- 
ence his  conduct  in  dealing  with  the  subject  of  the  employment,  it 
amounts  to  such  a  fraud  upon  the  principal  as  to  forfeit  any  right  to 
compensation  for  services.  Story,  Ag.  §§  31,  334;  Story,  Eq.  Jur.  § 
.315;  Ewell's  Evans,  Ag.  268;  Dunlap's  Paley,  *Ag.  105,  106;  Carman 
v.  Beach,  63  N.  Y.  97,  100.  It  is  an  elementary  principle  that  an  agent 
cannot  take  upon  himself  incompatible  duties  or  characters,  or  act  in  a 
'  transaction  where  he  has  an  adverse  interest  or  employment.  New  York 
Cent.  Ins.  Co,  v.  Protection  Ins,  Co.,  14  N.  Y.  85;  Ewell's  Evans,  Ag. 
14;  Oreentoood  v.  Spring^  54  Barb.  375;  Neumdorffv.  World  Mat.  lAfe  Ins. 
Co.,  69  N.  Y.  389.  In  such  a  case  he  must  necessarily  be  unfaithful  to 
one  or  the  other,  as  ihe  duties  which  he  owes  to  his  respective  principals 
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are  conflicting  and  incapable  of  £Eiithiul  performance  by  ibe  eame  person. 

The  plaintifif  in  this  case  was  a  bidder  for  the  contract,  and  if  he  suc- 
ceeded in  obtaining  it  himself,  and  had  not  the  piles  to  ftdfill  it,  he  was 
tinder  equal  obligations  to  several  different  persons  to  emplo}^  their  piles 
in  its  performance.  Some  or  all  of  his  principals  must  have  been  dis- 
appointed by  him,  and  he  would  have  been  under  the  necessity  of  vio- 
lating his  obligations  to  some  of  his  employers.  Such  conduct  is  viola- 
tive of  the  plainest  principles  of  morality  and  Mr  dealing  and  cannot  be 
sustained  by  a  court  of  justice.  Neither  does  the  proof  show  that  he 
rendered  any  service  to  tibe  defendants  in  effecting  the  sale.  His  situa- 
tion rendered  him  incapable  of  serving  the  defendants  to  advantage,  even 
if  he  had  desired  to  do  so;  but  the  evidence  fails  to  show  any  effort  on 
his  part  to  sell  the  defendant's  property.  He  did  attempt  to  sell  his  own 
property,  or  secure  the  contract  for  furnishing  piles;  but  whether  this 
was  done  for  defendant's  benefit  or  not  does  not  appear.  As  we  have 
seen,  he  was  under  contract  obligations  to  others,  as  well  as  to  the  de- 
fendants, and  it  does  not  lie  in  his  mouth  to  allege  that  he  intended  tb 
defraud  others  for  the  benefit  of  the  defendants.  There  was  no  evidence 
showing  a  performance  by  the  plaintiff  of  the  obligations  of  his  contract 
with  the  defendants,  and  he  was  therefore  properly  nonsfuited  on  the 
trial. 

The  judgment  should  be  afi&rmed. 

(All  concur.) 

(102  N.  T.  BIO) 

People  v.  Crugbb.^ 

(Court  of  Appeals  of  New  York,    June  1, 1886.) 

,    1.  Labcbnt  Ain>  RBCEnriNG  Stolen  Qoods— Indicthbnt— Pboof  mrsT  Aobbe 
WITH  Allegations  of  Laegent.  ' 

The  indictment  against  defendant  charged  that  he  ""did  steal,  take^  and 
carry  away  one  lace-pin,  of  the  value  of  eight  hundred  dollars,  *  *  *  |he 
property  of  James  Porteous.  ^  The  evidence  was  that  Porteous  had  left  it 
with  defendant  to  be  sold,  but  the  former  had  authorized  him  to  procure  a 
loan  upon  it,  which  he  did.  Defendant  asked  the  court  to  chArj^  that  *'th^ 
indictment  being  for  the  larceny  of  a  certain  pin,  if  the  jury  beheve  that  the 
complainant,  being  the  owner  of  the  pin,  authorized  the  defendant  to  obtain 
a  loan  upon  it,  and  the  defendant  did  actually  obtain  the  loan  as  authorized, 
they  cannot  convict  under  the  indictment  for  the  larceny  of  the  pin. "  The 
court  refused  to  so  charge.  Held  error. 
2.  Sakb— Embbzzlbiobnt  of  Pbogbbds  fbox  Authosizkd  Saijb,  not  a  Lab- 
cbnt OF  TmNG  Sold. 

An  omission  to  account  for  the  proceeds  of  a  loan  obtained  on  a  pin  which 
accused  was  authorized  to  pawn,  could  not,  by  relation,  change  the  voluntary 
act  of  the  owner,  in  parting  with  the  pin,  into  a  larcenous  taking  by  the  de- 
fendant, nor  support  the  allegation  of  the  indictment. 

Appeal  from  judgment  general  term  supreme  court,  First  depariment,- 
affirming  judgment  and  order  doiying  motion  for  new  trial  on  conviotioa 
of  the  defendant  of  grand  larceny  in  the  second  degree  at  the  New  York 
oyer  and  terminer. 
'   Morris  A.  Tyng^  for  appellant,  Kortright  Gruger, 

.iiBevtersingdSHun,  500.  .         , '  nr  -   !    •  \     ,• 
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Randolph  E.  Marline,  for  the  People. 

Danforth,  J.  The  conviction  is  for  stealing,  on  the  tenth  of  March, 
1886,  a  diamond  pin,  the  property  of  one  Porteous.  It  appeared  in 
evidence  that  the  defendant  was  engaged  in  the  business  of  buying  and 
selling  jewelry,  and  of  effecting  loans  upon  personal  property;  that  be- 
fore the  time  in  question  there  had  been  dealings  between  the  parties  in 
relation  to  the  pin,  but  on  that  day  it  was  in  the  possession  and  under 
the  sole  control  of  Porteous,  who,  as  he  testified,  left  it  with  the  defend- 
ant to  be  sold;  but,  according  to  the  testimony  of  the  defendant,  Porteous 
wanted  him  to  procure  a  loan  upon  it,  and  did  not  direct  a  sale.  It 
also  appeared  that  at  the  police  court,  on  the  twenty-sixth  of  April, 
1885,  at  an  examination  concerning  the  same  transaction,  Porteous  was 
asked  this  question,  "You  authorized  a  loan?"  and  answered,  "Yes  sir; 
when  he  [the  defendant]  suggested  either  a  loan  or  a  sale."  Other  cir- 
cumstances in  evidence  sustain  the  defendant's  version,  and  there  are 
some  which  might  impair  the  credit  of  the  complainant  as  a  witness. 
There  was  sufBcient  evidence  that  the  defendant  did  procure  the  loan 
from  one  Hawkins.  At  the  close  of  the  testimony  the  defendant  moved 
for  a  direction  of  a  verdict  of  acquittal,  on  the  ground  that  "the  indict- 
ment charges  distinctly  a  larceny  of  a  certain  particular  pin;  and,  the 
evidence  being  perfectly  clear  that  the  pin  was  left  with  the  defendant 
for  the  purpose  of  procuring  a  loan  on  it,  that  he  did  procure  a  loan  on 
it,  acting  exactly  within  the  scope  of  his  authority,  and  doing  precisely 
what  it  was  left  with  him  for,  he  cannot  be  convicted  under  this  indict- 
ment of  the  larceny  of  this  pin."  The  court  denied  the  motion,  saying: 
"The  complainant  claims  that  there  waa  no  such  authority  conferred 
upon  him;  that  it  was  left  with  him  for  the  purpose  of  sale,  and  not  for 
the  purpose  of  pledging." 

The  defendant  then  asked  the  court  to  charge  the  jury  as  follows: 

''The  indictment  being  for  the  larceny  of  a  certain  pin,  if  the  jury  believe 
that  the  complainant,  being  the  owner  of  the  pin,  authorized  tlie  defendant 
to  obtain  a  loan  upon  it,  and  the  defendant  did  actually  obtain  that  loan  from 
Mr.  Hawkins,  (the  witness  who  has  testified,)  as  authorized  by  the  oom- 
plainant,  they  cannot  convict  the  defendant  under  this  indictment  for  the 
larceny  of  the  pin." 

The  court  declined  to  do  so. 

The  exception  then  taken  presents  the  only  question  we  think  it  nec- 
essary to  consider.  The  proposition  presented  by  the  request  negatived 
every  ingredient  of  the  offense  charged,  and,  if  found  in  favor  of  the  de- 
fendant, would  have  made  a  conviction  impossible.  If  the  owner  in- 
tended to  part  with  the  property  for  a  special  purpose,  and  the  defend- 
ant used  it  only  in  the  way  prescribed,  it  could  not  be  said  to  be  stolen.. 
There  could  have  been  neither  a  false  pretense  nor  a  felonious  taking  on 
bis  part.  It  is  said,  however,  by  the  learned  counsel  for  the  respondent 
that  the  request  asked  too' much,  because  it  did, not  take  in  the  possible 
intent  of  the  defendant,  "at  the  time  of  procuring  the  loan,"  to  appro- 
priate the  proceeds  to  his  own  use.     This  by  no  meand  answers  the-ek- 
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ception;  for,  if  found  acooTding  to  the  propoeiiions  of  the  request,  it 
would  appear  that  the  defendant  received  the  property  lawfully,  and 
disposed  of  it  accordmg  to  the  wish  of  the  owner;  that  he  not  only  ob- 
tained the  loan,  but  obtained  it  as  authorized.  The  request  might  have 
been  amplified,  but  it  was  unambiguous,  and  contained  a  proposition 
good  in  law,  and  to  the  benefit  of  which  the  defendant  was  entitled.  An 
omission  to  account  for  the  proceeds  of  the  loan  could  not,  by  relation, 
change  the  volimtary  act  of  the  owner  in  parting  with  the  pin  into  a 
larcenous  taking  by  Uie  defendant,  nor  sustain  the  allegation  upon  which 
the  indictment  stood,  that  the  defendant  "feloniously  did  steal,  take, 
and  carry  away"  the  property  in  question.  There  may  have  been  a 
breach  of  trust,  and  even  fraudulent  conversion  of  the  proceeds  of  the 
loan,  but  that  does  uot  constitute  the  offense  charged. 

The  exception  was  well  taken.  The  judgment  and  conviction  should 
therefore  be  reversed,  and  a  new  trial  granted. 

(All  concur.) 

aw  N.  T.  5») 

Kalbfleibch  and  others  v.  Long  Islakd  R.  Co* 

(Oimrt  of  Appeais  of  New  York.    June  1, 1886.) 

Nbgligshcb— Ck)irrBiBi7T0BT  Keoligestcb— Taeoto  Out  Bbhuiix  stbab  ISs* 

QJSJt. 

Where  the  "spark  arrester"  in  the  smoke-stack  of  an  engine  is  so  defect! ve 
that  fire  escapes,  and  ignites  the  vapor  arising  from  plaintiff's  kettle  of  var- 
nish standing  near  the  railroad,  and  plaintiff  is  injured,  a  motion  to  dismiss 
his  complaint,  on  the  ground  **that  the  taking  out  of  the  inflammable  benzine 
was  contributory  negligence, "  was  properly  denied. 

Appeal  from  order  general  term  city  court  of  Brooklyn,  refusing  to  re- 
settle its  order  affirming  a  judgment  for  damages  caused  by  a  fire  which 
originated  from  sparks  firom  defendant's  engine. 

Wm.  J.  Kdly^  for  appellant,  Long  Island  R.  Go. 

Wm.  M.  Dykman,  for  respondents,  Albert  M.  Kalbfleisch  and  others^ 

Danfobth,  J.  The  defendant,  at  the  dose  of  the  pldntifPs  case, 
moved  the  trial  judge  to  dismiss  the  complaint,  on  the  ground  "that  the 
taking  out  of  the  inflammable  benzine  was  contributive  negligence;  also 
that  there  is  no  evidence  that  the  fire  came  from  the  defendant's  engine." 
The  motion  was  denied,  and  an  exception  then  taken  raises  the  only 
question  we  can  consider. 

It  appeared  that  the  plaintiff  was  the  owner  of  certain  buildings  in 
Brooklyn,  adjoining  the  tracks  and  station  of  the  defendant,  which  he 
leased  to  one  Lewis  Kupper.  In  September,  1882,  the  latter  was  en- 
gaged in  making  black  varnish,  and  hod  commenced  thinning  it  down 
with  benzine.  It  was  giving  ot^  vapor.  At  that  time  defendant's  train 
stopped  at  the  station  to  let  off  its  passengers,  ''when,"  according  to  one 
witness,  "she  started  off  again,  and  commenced  to  puff,"  and;  he's0.ys, 
"  I  saw  a  flash  come  from  the  engine  right  into  the  kettle,  and  it  was  ill 
on  fire."  "The  train  had  just  got  in  front  of  our  place  when  it  catched 
on  fire."    "I  looked  up,"  he  says,  "and  the  vapor  was  afire."    This  was 
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aboQt  1  o'clock.  The  fire  on  plaintiff's  premises  had  been  extinguished 
at  11,  and  there  was  no  fire  in  the  neighborhood  except  as  it  was  emit- 
ted from  the  locomotive.  That  its  condition  permitted  this  escape  was 
established  by  its  engineer,  who  testified  that  the  wire  netting  of  thel 
smoke-stack  was  out  of  order.  "It  was,"  he  says,  "split  lengthwise  of 
the  smoke-box  about  a  foot  and  a  half,  and  through  working  the  engine 
it  opened  it  out,  and  made  a  space  there, — ^I  should  say  very  near  a  foot 
wide,  and  a  foot  and  a  half  long  open  in  the  netting.  This  netting  is 
supposed  to  be  a  spark  arrester.  It  is  right  underneath  the  smoke-stack, 
on  the  upper  part  of  the  smoke-box,  under  the  stack,  on  the  inside  of 
the  smoke-box.  That  was  the  only  thing  there  was  there  to  arrest  the 
sparks.  I  know  of  (his  engine  having  set  fire  to  lots  of  fences,  and  one 
thing  and  another  along  the  road ,  that  I  know  of.  I  knew  it  would  set  fire 
(o  fencesaboiitthe  be^nning  of  September,  or  the  latter  part  of  August  of 
the  same  year."  On  cross-examination  by  defendant's  counsel,  he  testi- 
fied that  a  week  before  the  fire  he  reported  this  break,  when  it  first  oc- 
curred, to  the  master  mechanic,  and  after  the  fire  it  was  patched  up. 
"The  effect  of  such  a  hole  as  I  have  described  would  be  that  all  the  sparks 
would  come  through  the  flues,  aiid  would  escape  through  the  opening, 
where,  if  the  \'ent  was  closed,  the  sparks  would  be  arrested.  I  think  it 
wOtQd  increase  the  amount  of  sparks  thrown. largely,  more  or  less.  It 
increased  the  sparks  coming  out  of  this  engine." 

This.Tfasith,^  cbnditiop  of  the  case  when  the  motion  referred  to  was 
made j  and'  it  is  a  complete  answer  to  it,  unless  the  mere  location  of  a 
railroad  and  its  use  are  to  operate  as.  an  absolute  prohibition  upon  cer- 
tain branches  of  industry  in  its  vicinity.  By  purchase  such  dominion 
might  b^  acquired,  but  that  is  not  pretended. 

'-■  In  Fero  V.  Buffalo  &  SL  L.  R.  Co.,  22  N.  Y.  215,  the  court  found  it 
difficult  to  maintain  the  proposition  that  one  could  be  guilty  of  n^ligence 
while  in  the  lawful  use  of  his  own  property  upon  his  own  premises;  but 
in  the  case  before  us  the  claim  is  advanced  that  the  mere  taking  out  and 
use  of  an  article  necessary  in  the  manufacture  carried  on  upon  plaintiff's 
prettiises  i^ut  them  beyond  the  protection  of  ihe  law.  In  view  of  the 
fact  that  no  impediment  was  offered  to  the  freest  discharge  of  Sparks' 
from  defendant's  engine,  and  the  testimony  of  tb^  eye-witness  that  the 
fire  causing  the  injury  came  from  it,  the  two  grotnds  upon  which  the 
defendant  sought  to  arrest  this  case  were  equisQly  untenable.  Fer&  Oax^ 
supra;  Oooh  v.  Ohamplain  Transp.  Cb.,  1  Denio,  91.  The  exception  is' 
therefore  unavailing.  But  the  record  shows  that  the  plaintiff  afterwards 
gave  evidericiB,  aud  the  case  W^  submitted  to  the  jury  in  a  manner  sat- 
isfactory to  the  defendant;  and,  in  the  absence  of  any  request  for  a  fuT<^ 
ther'clkrge,  it  mubt  be  presunhed  that  the  instructions  given  ttovered' 
every  point  then  thought  by  the  defendant  to  be  material*  No  excep- 
tibn  otiler  than  the  one  tibove  referred  to  was  taken  at  the  trial. 
r  The  judgFihent  appealed  from  should  be  affiraied. 
••'(All  concur.) 
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£»  re  Petition  of  the  New  Yobk,  L.  &  W.  R.  Co.,  etc.,  v.  Bennett  and 

others.* 
(Otmi  of  Appeah  ^f  New  Turk.    June  1,  1886.) 

1.  RAILR0AI>B— Ck>HMI88IONBB8  TO  ApPHAISB  PrOPSBTT  TaXBN— MlSCOKnUOr  BT. 

The  petitioner  made  a  written  contract  with  the  appellants  by  which  they 
a^eed  to  pftrchase  of  Harriet  A.  Bennett  certain  elevator  property,  and  com- 
missioners were  named  therein  to  ascertain  the  compensation  t^  be  made  by 
the  company.  It  was  agreed  that  they  should  be  governed,  in  estimating  said 
▼alnation,  by  the  rules  of  law  applicable  to  proceedings  under  the  statute, 
with  ri^ht  of  appeal.  No  compensation  was  to  be  allowed  for  damage  to  this 
or  adjoining  property,  but  they  were  to  take  into  consideration  **the  capabil- 
ity  of  the  premises  for  any  use  whatever. "  Appellant  was  to  give  a  good  title, 
etc.  Under  this  agreement  the  commissioners  were  appointed  at  special  term, 
and  they  appraised  the  property  at  1469.875;  but.  on  appeal  by  the  company 
from  the  oraer  confirming  the  report,  it  was  reversed,  and  the  report  of  the 
commissioners  was  set  aside;  but  the  general  term  refused  to  appoint  new 
commissioners,  and  the  company  appealed.  98  N.  T.  447.  The  commission- 
ers then  had  a  rehearing,  when  the  company  made  a  motion  at  special  term 
to  vacate  the  order  appomting  them,  on  the  ground  of  their  misconduct,  on 
the  ground  that  thev  declined  to  be  governed  by  the  opinion  of  general  term, 
which  laid  down  the  rule  that  the  owners  were  entitled  to  the  fair  market 
value  only,  whereas  they  had  admitted  evidence  of  a  valuation  based  upon  the 
probable  earnings  of  a  new  elevator,  and  projected  connections  with  IiBe0  of 
transportation;  and  the  court  below  granted  the  motion.  JETd^^  error. 
S.  Bahk— Oontbact  Binding  upon  thb  Court. 

That  the  provisions  of  the  contract,  so  far  as  they  bound  the  parties,  were 
binding  upon  the  court  in  carrying  the  contract  into  effect;  that  they  required 
that  the  value  of  the  real  estate  was  to  be  ascertained  by  deciding  upon  its 
capabilities  for  any  use  whatever,  and  would  fairly  admit,  as  an  element  of 
value,  evidence  of  the  improvements  of  which  it  was  capable,  etc. ;  and  that 
it  was  not  misconduct  in  the  commissioners  to  refuse  to  commit  them8elve8> 
in  advance,  to  a  rule  of  decision  which  would  exclude  from  their  considera- 
tion matter  to  which  it  was  expressly  agreed  they  might  have  reference  in 
reaching  the  result. 

BuGBB,  C.  J.,  and  Eakl,  J.,  dissenting. 

Appeal  from  judgment  general  term  supreme  court,  Fifth  department. 
Qeo.  F,  Qmstodc  and  Norris  Moreyy  for  appeUants^  Harriet  A.  Bennett 
and  others. 
Sherman  S.  Rogers^  for  respondent,  New  York,  L.  &  W..B.  Go. 

Rapallo,  J.  This  proceeding,  was  instituted  in  piyrspanoe  of  a  writ- 
ten contract  between  the  petitioner,  the  railway,  company,  and  the  ap- 
pellants, healing  date  the  twenty-fourth  day  of  May,  1 883*  By  that  con- 
tract the  railway  company  i^reed  to  purchase  of  the  appellant  Harriet  A. 
Bennett  the  property  known  as  the  ^^ Union  Elevator"  at  Buffalo,  and 
with  due  diligence  to  take  proceedings  under  the  general  railrcoid  law 
for  ihe  purpose  of  ascertaining  the  value  of  the  premises,  and  of  the 
erections  thereon,  and  the  compensation  to  be  paid  therefor,  and^f  obr 
taining  the  title  in  fee  thereto.  It  was  stipulated  in  the  coutxj^ct  that 
Nelson  E.  Hopkins,  Robert  Dunba^.,  and  Brigham  Oark  shoviid  be  ap- 
pointed eommissioners  in  said  proceedings,  to  ascertain  the  compensa- 
tion which  ought  justly  to  be  mnde  by  the  company  to  the  painty  or  par* 

\  >See2fiow.  Pr.a^.a)225^  ,;w,- *r 
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ties  owning  or  interested  in  said  property,  and  that  the  decision  of  the 
majority  of  them  should  be  binding  on  both  parties.  It  was  further  mut- 
ually agreed  that  the  said  commissioners  should  be  governed,  in  esti- 
mating said  valuation  and  compensation,  by  the  rules  of  law  applicable 
to  proceedings  under  said  statute,  (^"excepting  as  they  might  be  modified  by 
this  agreement i^')  and  that  all  rights  of  appeal  given  by  law  should  be  re- 
served to  either  party.  It  was  expressly  agreed  that  in  said  proceedings 
no  damage  should  be  allowed  because  of  injury  to  the  Bennett  elevator 
property,  or  any  adjoining  or  adjacent  premises,  or  any  compensation 
allowed  for  anything  except  the  actual  value  of  the  premises  and  prop- 
erty described  in  the  agreemjent;  that,  in  ascertaining  the  compensation 
to  be  allowed,  the  commissioners  should  ^'take  into  consideration  the 
capability  of  the  premises  and  property  for  any  use  whatever;"  and  that 
they  should  determine  such  compensation  without  delay,  and  upon  their 
own  knowledge  and  information,  as  well  as  upon  such  evidence  as  might 
be  produced  before  them.  The  contract  then  went  on  to  provide  that 
the  value  finally  arrived  at  in  said  proceeding  should  '^be  the  fixed  pur- 
chase price"  to  be  paid  by  the  railway  company.  It  prescribed  the  time 
of  payment  and  of  delivery  of.  possession,  and  also  provided  for  the  exe- 
cution and  delivery,  by  the  appellant  Harriet  A,  Bennett,  to  the  com- 
pany, of  a  deed,  with  covenants  of  seizin  and  for  quiet  enjoyment,  con- 
veying a  perfect  title  to  the  premises,  except  as  tp  certain  incumbrances 
for  which  allowance  was  to  be  made  out  of  the  purchase  money.  The 
contract  contained  further  stipulations  respecting  mutual  accommoda- 
tions in  the  use  of  their  docks  by  the  Union  elevator  and  Bennett  ele- 
vator propertied,  and  various  other  stipulations  not  affecting  the  main 
question  presented  upon  this  appeal,  but  to  which  it  may  be  necessary 
incidentally  to  refer. 

The  proceeding  for  the  appraisement  of  the  property  agreed  to  be  sold, 
was  instituted  by  the  railway  company,  as  it  had  agreed,  and  in  Octo- 
ber, 1883,  in  that  proceeding,  tiius  instituted,  an  order  was  made  .by 
the  supreme  court  at  special  term  in  the  Fourth  department,  appointing 
the  three  gentlemen  named  in  the  contract  commissioners  to  appraise 
the  propertj^.  They  made  a  report  in  January,  1884,  fixing  the  com- 
pensation to  be  paid  at  the  sum  of  $469,376,  which  report  was  con- 
firmed at  special  term;  but,  on  appeal  by  the  company  to  the  general 
term,  the  order  of  confirmation  was  reversed,  and  the  commissioners'  re- 
port was  set  aside.  On  that  appeal  an  efibrt  was  made  by  the  railway 
company  to  have  new  commissioners  appointed;  but  the  supreme  court 
refused  that  relief  on  the  sole  ground  that  it  had  not  the  power  to  grant 
it  because  the  parties  had,  by  their  contract,  agreed  upon  the  commis- 
sioners. From  that  decision  the  railway  company  appealed  to  this  court. 
No  appeal  was  or  could  have  been  taken  by  the  property  owners  from 
that  part  of  the  order  which  set  aside  the  report  of  the  commissioners, 
and  consequently  there  has  been  no  review  here  by  that  part  of  the  de- 
cision of  the  general  term.  The  ground  on  which  that  tribunal  refused 
to  appoint  new  commissioners  was,  however,  reviewed  here,  and  the  de- 
cision was  fully  sustained.     98  N.  Y.  447.     The  case  then  went  back  for 
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a  rehearing  beibre  the  same  commissioners,  and,  M^hile  that  rehearing  was 
pending  before  them,  the  railway  company  made  a  motion  to  the  court 
at  special  term  to  vacate  the  order  appointing  the  commissioners  on  the 
ground  of  alleged  misconduct  on  their  part.  The  allegations  of  miscon- 
duct contained  in  the  moving  papers  were  of  two  classes.  One  was  that 
Mr.  Bobert  Dunbar,  one  of  the  commissioners,  had  business  relations 
with  the  claimants  Bennett  and  wife  which  prevented  him  from  being 
a  disinterested  appraiser.  These  charges  were  answered  at  the  hearing 
at  special  term  to  the  satisfaction  of  the  presiding  judge;  and  the  coun- 
sel for  the  company  does  not  now  complain  of  the  disposition  made  of 
that  branch  of  the  charges;  but  he  confines  himself  on  this  appeal  to  the 
remaining  branch,  which  is,  in  substance,  that  Commissioners  Dunbar 
and  Clark  on  the  second  hearing  declined  to  be  governed  by  the  opin- 
ion of  BrabI/BY,  J.,  who  delivered  the  opinion  of  the  general  term  on 
the  appeal  from  the  order  confirming  the  report'  of  the  commissioners. 
This  refusal  was  r^arded  by  the  court  below  as  misconduct  which  jus- 
tified it  in  vacating  the  appointment  of  commissioners,  and  thus  neces- 
sarily terminating  the  proceeding. 

The  precise  manner  in  which  the  alleged  misconduct  is  claimed  to 
have  been  committed  is  set  forth  in  the  brief  of  the  counsel  for  the  rail- 
way company,  and  in  the  moving  affidavits,  which,  for  the  purpose  of 
this  appeal,  we  must  assume  to  be  correct.  Evidence  had  b^en  admitted, 
on  the  first  hearing  before  the  commissioners,  of  the  manner  in  which 
the  property  in  question  could  be  utilized  by  expending  a  large  sum  in 
increasing  tiie  capacity  of  the  elevator,  and  estimating  the  income  which 
it  would  be  capable,  with  these  improvements,  of  producing,  and  these 
estimates  were  mainly  based  upon  evidence  of  the  income  earned  by 
other  elevators  in  Buffalo;  and  opinions  as  to  the  value  of  the  property 
in  question  had  been  given,  based,  not  upon  the  market  prices  of  the 
property  as  it  was  at  the  date  of  the  contract,  but  upon  what  it  might 
be  made  to  pay  by  improving  it  as  an  elevator;  also  of  its  capacity  to 
handle  grain,  if  improved  and  operated  in  connection  with  the  Bennett 
elevator,  which  was  along-side.  Evidence  had  been  admitted,  on  that 
hearing,  of  estimates  based  upon  projected  connections  with  railroad 
companies,  and  facilities  for  transportation  not  under  the  control  of  the 
owners  of  the  property  in  question,  and  other  speculative  mattery. 

In  the  opinion  delivered  by  Bradley,  J.,  and  before  referred  to,  the 
learned  judge  said  that,*  when  compared  with  other  sales  of  property  in 
the  same  locality,  the  value,  as  appraised  by  the  commissioners,  was  ex- 
ceptionally  large;  and  he  commented  upon  the  evidence  which  had  been 
given  before  the  commissioners,  and  pointed  out  the  contingencies  to 
which  some  of  the  considerations  on  which  the  witnesses  based  their  es- 
timates were  subject,  and  expressed  the  opinion  that  these  estimates 
were  matters  of  speculation,  dependent  on  too  many  circumstances  to  be 
entitled  to  consideration  as  evidence  of  value.  In  these  observations  he 
referred,  among  other  things,  to  the  evidence  as  to  the  contemplated  re- 
lation of  the  property  to,  and  its  operation  in  connection  with,  other 
property,  and  projects  for  connecting  facilities  with  channels  of  trans- 
v.7N.E.no.6 — 36 
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portation  not  within  the  control  of  the  then  owner  of  the  property  in 
question;  and  he  said  that,  in  view  of  all  the  testimony,  it  was  difficult 
to  escape  the  conclusion  that  the  commission  reached  the  result  which 
they  did  by  the  application  of  erroneous  principles  to  the  appraisal  of 
the  value  of  the  property  in  question,  and  that  the  amount  of  compen- 
sation awarded  by  their  report  was  by  that  means  increased  considerably 
in  excess  of  the  fair  market  value  of  the  property.  In  this  opinion  the 
learned  judge  laid  down  the  rule  that  the  owners  were  entitled  to  be  al- 
lowed the  fair  market  value  of  the  property,  and  that  that  was  the  basis 
on  which  the  estimate  should  be  made,  and  allowed,  by  witnesses  and 
the  commission. 

On  the  second  hearing  before  the  commissioners,  evidence  of  David  S. 
Bennett  was  received  of  a  valuation  based  upon  the  probable  earnings  of 
a  new  elevator  of  a  certain  capacity,  if  erected  upon  the  lot  in  question, 
b.ased  upon  the  past  earnings  of  two  elevators,  which  were  named,  and  upon 
projected  connections  with  lines  of  transportation.  After  the  exa^iination 
of  this  witness  had  been  concluded,  the  counsel  for  the  railway  company 
moved  fo  strike  out  his  testimony  so  far  as  it  assumed  to  give  a  value  in 
dollars  to  the  property  in  question.  The  grounds  of  the  motion  were 
specified;  one  of  them  being  that  the  testimony  on  which  the  estimate 
was  founded  was  inoperative  and  worthless  under  the  decision  of  the  gen- 
eral term.  The  motion  to  strike  out  the  evidence  was  finally  denied; 
Commissioner  Hopkins  being  in  &vor  of  striking  it  out.  Commissioners 
dark  and  Dunbar  of  retaining  it;  Commissioner  Dunbar  saying  that  he 
was  inclined  to  receive  the  evidence,  and  give  it  the  weight  which  he 
thought  proper.  The  question  was  raised  at  other  stages  in  the  case,  and 
the  substance  of  the  struggle  was,  on  the  part  of  the  railway  company, 
to  maintain  that  the  decision  of  the  general  term  was  that  the  endence 
and  the  valuation  should  be  confined  to  the  market  value  of  the  property 
as  it  was  at  the  date  of  the  contract,  and  that  this  decision  was  binding 
upon  the  commissioners,  and  should  be  followed  by  them;  while,  on  the 
ottier  hand,  it  was  claimed  that  they  were  not  so  restricted,  but  were  entitled 
to  consider  the  rights  of  the  parties  under  the  contract,  and  make  a  just 
award  between  them;  and  reference  was  had  to  the  opinion  of  this  court 
on  the  first  appeal. 

The  commissioners  were  then  requested,  by  the  counsel  for  the  railway 
company,  to  rule  on  three  propositions,  viz. :  Mrd^  there  cannot  be  taken 
into  consideration,  in  arriving  at  the  value  of  the  property,  the  proba* 
bilities  of  a  connection  with  the  railroad  of  the  petitioner  as  one  element 
affecting  that  value;  second^  that  the  opinion  of  the  general  term  in  the 
proceeding  is  controlling  upon  the  commissioners  as  to  the  principles 
which  should  govern  them  in  making  their  award;  thirds  that  the  measure 
of  the  award  is  the  fair  market  value  of  the  property  as  it  was  at  the 
date  of  the  contract.  The  commissioners  then  adjourned  without  ruling 
pn  the  propositions,  and  at  their  next  meeting,  having  consulted  among 
themselves.  Commissioner  Dunbar  announced  that  he  did  not  consider 
•himself  bound  by  the  supreme  court  decision,  but  did  consider  himself 
.bound  and  sworn  to  ajscertain  and  determine  the  compensation  which 


Digitized  by 


Google 


N.  Y.]      IN  BE  NEW  TORE,  L.  A  W.  S.  CX>.  V.  BENNETT.         568 

ought  justly  to  be  made  by  the  company  to  the  party  or  parties  owning 
or  interested  in  the  property,  and  that  he  considered  himself  bound  to 
do  justice  between  the  parties,  and  as  much  justice  to.  the  railroad  com- 
pany as  to  Mr.  Bennett,  as  fan:  as  he  knew.  Commissioner  Clark  con- 
curred with  Commissioner  Dunbar. 

That  the  decision  of  Commissioner  Dunbar,  to  the  effect  that  he  did 
not  consider  himself  bound  by  the  supreme  court  decision,  had  reference 
to  that  part  of  the  opinion  of  Judge  Bradley  which  held  that  the  basis 
upon  which  the  appraisement  should  be  made  was  the  market  value  of 
the  property,. is  made  very  clear  by  the  colloquy  set  forth  in  the  moving 
affidavits,  and  by  the  request  of  the  counsel  for  the  railroad  company  to 
the  commissioners  to  rule  upon  ^e  point.  Mr.  Dunbar  introduced  the 
remark,  by  saying,  "Mr.  Hopkins  spoke  to  me  this  morning  in  respect  to 
following  the  general  term  decision;"  and  Mr.  Hopkins  stated  that  the 
particular  point  to  which  he  had  called  the  attention  of  Mr.  Dunbar  was 
as  to  the  manner  of  arriving  at  the  value  of  the  real  estate. 

It  is  needless  to  go  over  the  various  forms  in  which  the  question  was 
raised  by  the  counsel  for  the  company,  as  it  clearly  appears  thai  the  sub- 
stance of  the  whole  controversy  was  whether  the  commissioners  were 
bound  to  follow  the  rule  laid  down  in  the  quoted  portion  of  the  opinion 
of  Bradley,  J.,  at  general  term  on  the  case  as  there  presented  to  him, 
and  to  exclude  from  their  consideration,  in  making  their  appmisal,  all 
evidence  except  such  as  bore  upon  the  market  value  of  the  property  as  it 
was  at  the  date  of  the  contract;  thus  excluding  estimates  based  upon  the 
development  of  the  property  by  means  of  improvements  of  which  it  was 
capable,  and  the  probable  increase  which  might  be  derived  therefrom 
by  means  of  such  improvements;  and  the  question  for  our  determination 
is  whether  the  commissioners,  in  declining  to  hold,  in  advance  of  any 
appraisal,  that  they  were  concluded  on  the  point  referred  to,  were  guilty 
of  misconduct  which  authorized  the  court  below  to  vacate  the  order  ap- 
pointing them,  and  thus  terminate  the  proceeding. 

In  respect  to  these  matters  the  pobition  of  the  commissioners  was  pe- 
culiar. They  were  not  acting  merely  as  officers  of  the  court,  owing  their 
appointment  solely  to  it,  but  they  had  been  sfelected  by  the  solemn  con^ 
tract  of  the  parties;  and  that  contract  established  theprinciples  by  which 
they  should  be  governed  in  making  ihe  appraisement.  After  the  decis- 
ion of  the  g^ieral  term  on  the  first  appeal  had  been  pronounced,  the  case 
had  come  before  this  court,  and  it  bad  adjudged  that  the  provisions  of 
the  contract,  so  far  as  they  bound  the  parties,  were  binding  upon  the 
court  in  carrying  the  contract  info  effect.  Even  if  it  should  be  conceded 
that  the  eourt  had  it  originally  in  its  power  to  decline  to  lend  its  aid  to 
the  carrying  out  of  the  contract,  by  refusing  to  appoint  commissioners, 
and^hus  disabling  the  company,  from  taking  the  first  step  which  was 
essential  to  give  vitality  to  the  contract,  it  does  not  follow  that  after  the 
GouH  bad  entertained  the  proceeding,  and  set  the  machinery  in  motion 
by  which  rights  had  accrued  to  the  parties,  it  could  of  its  oWd  volition, 
or  in  its  mere  discretion,  terminate  those  ptodeedinga,  or  reqnirerthemi 
to  he.  ocmdneted  in  a  different  maniier  or 'on  di£Eerent  principles'  from'  those 
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which  had  been  agreed  upon.  On  the  former  appeal  to  this  court  it  was 
held  that,  notwithstanding  the  right  of  appeal  was  reserved  to  both  par- 
ties, and  notwithstanding  that  the  statute  authorized  the  court  in  ordi- 
nary cases,  on  the  first  appeal,  not  only  to  set  aside  the  award  of  the 
commissioners,  but  to  appoint  new  commissioners,  yet  that  in  this  case 
it  could  not  exercise  the  power  to  change  the  commissioners,  because  that 
would  be  a  violation  of  one  of  the  terms  of  the  contract. 

The  same  principle  applies  in  respect  to  the  rules  which  should  govern 
the  commissioners  in  making  their  appraisement.  The  contract  pro- 
vided, in  that  respect,  that  they  should  be  governed  by  the  rules  of  law 
applicable  to  proceedings  under  the  statute,  except  as  they  might  be  modified 
by  the  contract.  One  of  these  modifications  was  that  no  damages  should 
be  allowed  because  of  injury  to  the  adjacent  premises.  Could  it  be  seri« 
ously  argued  that  the  court  could,  at  the  instance  of  the  property  own- 
ers, have  required  the  commissioners  to  allow  such  damages  because  the 
statute  authorizes  their  allowance,  or  that  it  would  be  misconduct  on 
their  part,  which  would  authorize  their  removal,  to  refuse  to  make  such 
allowance  if  the  court  had,  at  some  previous  stage  of  the  case,  decided 
that  it  was  proper?  Assuming  that  the  learned  counsel  for  the  company 
is  right  in  claiming  that  the  general  rule  in  condemnation  prooeMings 
is,  as  he  asked  the  commissioners  to  hold,  '^that  the  measure  of  the  award 
is  the  fair  market  value  of  the  property  ae  it  was  at  the  date  of  the  conr 
traet^^^  and  that  this  was  a  correct  rendering  of  the  opinion  of  the  general 
term,  we  come  back  to  the  question  whether  the  commissioners  were 
bound  so  to  decide  in  this  case,  in  the  face  of  the  express  stipulation  of 
the  contract  ''that,  in  ascertaining  and  determining  the  compensation  to 
be  allowed,  the  said  commissioners  shall  take  into  consideration  the  ca- 
pability of  the  premises  and  property  for  any  use  whatsoever,  and  that 
they  shall  determine  such  compensation  upon  their  own  knowledge  and 
information,  as  well  as  upon  such  evidence  as  may  be  produced  before 
them."  This  language  is  much  more  comprehensive  than  ''the  market 
price"  or  "market  value"  of  the  premises  at  the  date  of  the  contract,  and 
shows  that  the  real  value  was  to  be  ascertained,  predicated,  not  merely 
upon  the  condition  of  the  property  as  it  was  at  the  date  of  the  contract, 
or  the  uses  to  which  it  was  devoted  at  that  time,  but  upon  its  capabili* 
ties  for  any  use  whatever;  and  would  fiiirly  admit,  as  an  element  of  value, 
evidence  of  the  improvements  of  which  it  was  capable,  and  of  the  reve* 
nues  which  might  with  reasonable  certainty  be  expected  to  be  derived 
from  the  development  of  those  capabilities.  The  peculiar  nature  of  the 
property^  might  be  such  that  it  had  no  fixed  market  value,  and  the  par- 
ties therefore  agreed  that  the  commissioners,  who  were  persons  of  expe- 
rience, acquainted  with  the  means  of  rendering  property  of  that  descrip* 
tion  available,  might  take  into  consideration  what  it  was  capable  of  yield- 
ing with  reasonable  and  judicious  development  and  management. 

Of  course,  as  just  and  reasonable  meri,  it  would  not  be  expected  that 
they  Would  calculate  as  certainties  profits  which  wei^  speculative,  and 
contingent  or  variable,  but  thelanguage  of  the  contract  certainly  iibplies 
that  they  were  not  to  i>exonfinedv  in  their  estimate,  to  the  Bum  which  il 
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I  could  be  proved  the  property  would  bring  if  exposed  for  sale  in  the  open 

I  market,  or  to  a  valuation  based  upon  sales  of  other  property  in  the  vicin- 

ity.    They  were  selected  and  agreed  upon  by  the  parties  as  competent 
judges  of  the  real  value  of  property  of  the  description  which  was  the 
I  subject  of  inquiry,  and  it  is  not  to  be  assumed  that  they  would  omit  to 

I  make  due  allowance  for  contingencies  and  uncertainties,  and  to  properly 

I  weigh  the  evidence  in  connection  with  their  own  knowledge  and  informa- 

I  tion,  to  which,  by  the  terms  of  the  contract,  they  were  expressly  author- 

I  ized  to  resort;  and  we  are  of  opinion  that,  under  the  peculiar  circum- 

I  stances  of  this  case,  it  could  not  be  held  to  be  misconduct  in  them  to 

i  refuse  to  commit  themselves,  in  advance,  to  a  rule  of  decision  which 

would  exclude  from  their  consideration  matters  to  which  it  was  expressly 
agreed  they  might  have  reference  in  reaching  a  result.  , 

There  is  nothing  in  the  case  to  show  that,  in  declining  to  decide  as 
required  by  the  counsel  for  the  company,  they  intended  to  be  disrespect- 
ful to  the  court,  or  arbitrarily  to  overrule  the  opinion  referred  to,  or  to 
be  contumacious  or  perverse;  but,  on  the  contrary,  it  would  rather  seem 
that  they  intended  conscientiously  to  perform  their  duty  conformably  to 
the  contract  under  which  they  were  appointed.  The  contract  was  one 
which  secured  advantages  to  both  parties  in  return  for  rights  which  they 
surrendered.  The  railroad  company  evidently  desired  to  acquire  the 
property;  and,  if  it  had  been  compelled  to  resort  to  proceedings  in  tn^?^• 
turn  J  it  would  have  been  open  to*  the  owners  to  resist  them,  and  to  con- 
test the  questions  whether  the  property  was  required  for  railroad  pur- 
poses, and  whether  the  railroad  company  could  in  any  event  acquire 
more  than  a  right  of  user.  These  points  the  owners  surrendered  by  cove- 
nanting to  give  a  deed  in  fee,  conveying  a  perfect  title,  with  covenants 
of  seizin  and  quiet  enjoyment,  which  no  law  could  have  compelled  them 
to  do.  They  also  abandoned  their  daim  to  damages  to  adjacent  prop- 
erty, which  the  law  would  have  allowed,  and  they  also  agreed  to  with- 
draw the  suits  which  they  were  then  prosecuting  against  the  company  in 
relation  to  Darkbasin  alley,  and  to  assign  to  the  company  all  their  rights 
in  that  alley;  also  to  convey  to  the  company  all  their  rights  in  lands  in 
and  adjoining  the  Evans  ship-canal,  which  tiie  company  were  at  the  time 
seeking  to  obtain  by  proceedings  under  the  railroad  law.  Various'other 
arrangements  for  the  mutual  convenience  of  both  parties  were  provided 
for  in  the  contract,  and  the  whole  was  based  upon  Uie  assurance  of  a  just 
compensation  being  made  for  the  Musie  elevator  property,  by  having  it 
appraised  by  three  gentlemen  of  experience,  ^reed  upon  by  the  parties, 
who  were  to  value  the  property  in  the  manner  provided  by  the  contract. 
To  require  those  arbiters  to  adopt  any  different  rule  of  valuation,  after 
the  contract  had  been  partly  performed,  and  when  the  company  was  in 
the 'enjoyment  of  some  of  the  benefits 'which  were  to  be  granted  to  them 
on  its  performance,  would  be  a  subversion  of  the  rights  of  the  appellants 
under  the  contract,  which  is  inadmissible. 

It  must  further  be  observed  that  the  application  to' vacate  the  appoint^ 
ment  of  the  commissioners  wasnuude  and  granted  before  any  aj^raisol  - 
or  awKid'^faad  been  made  by  themv  and  before  it  could  be -known  what 
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effect  they  woTild  give  to  the  evidence  on  the  question  of  value,  which 
they  admitted,  and  declined  to  strike  out.  Commissioner  Clark  stated, 
in  answer  to  the  motion  to  strike  out,  that  he  thought  the  evidence  was 
in  the  same  line  as  that  which  was  admitted  on  the  former  trial,  and  that 
he  thought  it  ought  to  be  received,  and  Commissioner  Dunbar  stated 
that  he  was  inclined  to  receive  it,  and  give  it  the  weight  he  thought 
proper.  There  was  nothing  in  this  which  was  final,  or  which  showed 
that  the  commissioners  might  not,  in  arriving  at  a  decision,  be  guided 
in  their  judgment  by  the  reasoning  of  the  general  term  as  to  the  weight 
to  be  given  certain  portions  of  the  evidence,  and  might  not  finally  reach 
a  just  award.  Some  of  the  evidence  on  which  Mr.  Bennett  had  based 
his  valuation  related  to  facts  explanatory  of  the  capabilities  of  the  prop- 
erty, which,  in  our  judgment,  was  proper  to  be  considered,  and  some  to 
estimates  and  projects  uncertain  and  conjectural  in  their  character.  It 
was  certainly  not  impossible  that,  in  weighing  this  evidence,  the  com- 
missioners, enlightened  by  the  opinion  of  the  general  term,  might  make 
the  proper  discriminations,  and  form  a  sound  judgment  in  the.  end. 
Thare  was  no  evidence  impeaching  their  int^rity  in  the  matter,  and  the 
learned  counsel  for  the  respondent,  in  their  argument  in  reply,  expressly 
state  that  they  do  not  charge  actual  dishonesty  on  the  part  of  the  two 
commissioners,  but  do  charge  an  obstinate  and  perverse  determination 
to  follow  in  the  forbidden  paths,  and  on  that  ground  daim  the  right  to 
remove  them  before  it  can  be  ascertained,  by  their  decision,  to  what  re- 
sult the  paths  allied  to  be  forbidden  will  1^  them. 

In  answer  to  the  objection  that  the  removal  was,  to  say  the  least,  .pre- 
mature, they  reply  the  finality  of  the  second  report,  under  the  general 
railroad  act;  and  on  this  ground  demand  that  the  appellants  should  be 
absolutely  debarred  of  the  means  of  enforcing  their  contract  of  sale  in 
the  manner  provided  by  the  contract,  on  the  mere  apprehension  that  the 
commissioners  will,  through  mere  obstinacy  and  perversity,  make  an 
excessive  award  against  them,  and  that  in  that  case  they  would  be  with- 
out remedy.  Aside  from  other  answers  to  this  argument  of  the  respond- 
ent, a  sufficient  one  is  that  although,  under  the  statute,  the  petitioners 
could  not  by  appeal  obtain  a  review,  on  the  merits,  of  a  second  award, 
yet  it  would  be  within  the  power  of  a  court  of  equity  to  set  aside  any 
excessive  award  obtained  by  fraud  or  the  misconduct  of  the  commis* 
sioners,  or  for  any  cause  which  would  justify  setting  aside  an  award  of 
arbitratots;  and  in  a  proceeding  like  this  the  same  rdiief  could  be  ob^ 
tained  on  motion.  If  this  application  had  not  been  made,  and  the  com- 
missioners had  proceeded  to  a  second  award,  it  could  have  been  set  aside 
if  misconduct  could  be  shown;  and  the  same  remedy  will  again  be  open 
to  the  petitioners  if  the  second  award  is  impeachable  for  that  cause. 
But  it  should  not  be  assumed,  in  advance,  that  the  coihmissioners  will, 
in  making  their  final  award,  be  guilty  of  misconduct  or  bad  iiaith,  or  will- 
ful disregard  of  the  legal  rights  of  either  party.  In  this  case  the  appro* 
hension  that  they  will  do  so  is  mainly  founded  upon  the  fact  that  their 
first,  award  was  unsatisfiaotory  to  the!  petitioners,  and  was  set  aside  by  the 
court  fls  exiiessive; :   The  court  &t  general  teiiln.had  power,  oh  that  ap- 
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peal,  to  review  the  award  on  the  merits,  and  order  a  rehiring,  nnd  that 
order  was  not  reviewable  in  this  court.  What  award  they  wUl  make  on 
Hie  rehearing  cannot  now  ]>e  known,  and  the  mere  apprehension  that  it 
will  be  excessive  is  not  sufficient  to  justify  their  being  prevented  from 
making  any.     Lmngston  v.  Sage,  95  N.  Y.  289. 

Wer  have  no  doubt  of  the  appealability  of  the  order.  It  was  final,  as 
it  necessarily  terminated  the  proceeding;  and  it  afiected  a  substantia] 
right,  as  it  deprived  the  appellants  of  the  fruits  of  their  contract  by 
rendering  its-  enforcement  impossible. 

The  orders  of  the  general  and  special  terms  should  be  reversed,  and 
the  application  to  vacate  the  order  appointing  commissioners  denied, 
with  costs. 

(All  concuri  except  Rugeb,  C.  J.,  and  Eabl,  J.,  dissenting.) 


a06  Ind.  666) 

McLean  v.  Hess  and  another. 
(Supreme  Court  of  Indiana,    May  25,  1886.) 

Fraudulvkt  ComnBTANCB— Settiko  Asms  Pubohabb  in  Name  of  Wife. 

Although  a  husband,  with  fraudulent  intent,  shared  in  by  both  grantor  and 

Santee.  obtains  a  conveyance  of  property  to  his  wife,  joining  her  in  a  note 
erefor,  such  conveyance  cannot  oe  set  aside  by  his  other  creditors  as  fraud- 
olent,  nor  the  property  subjected  to  their  claims,  where  none  of  his  money 
or  property  goes  to  pay  for  it. 

Appeal  from  Marion  superior  court. 

Replevin  for  the  possession  of  an  engine,  a  boiler,  and  loertain  mar 
chinery ,  brought  by  appellant  against  the  appellee  Hess.  Appellee  Daggy 
was  made  a  party  on  his  own  petition,  and  answered  affirmatively^  in 
addition  to  a  general  denial,  that  the  appellant,  being  indebted  to  him, 
bought  certain  mill  property  out  of  his  own  means,  and,  for  the  pprpose 
of  defrauding  his  creditors,  had  the  same  taken  in  the  name  of  his  wife, 
who  was  a  party  to  such  fraud;  that  the  property  replevied  was  part  of 
such  mill,  property;  and. that  the  sheriff,  Hess,  held  it  by  virtue  of  a 
^'writ  of  attachment  sued  out  by  appellee.  The  case  was  tried  on  this 
issue,  and  judgment  rendered, against  the  appellant. 
■     V.  Carter^  for  appellant. 

R.  0.  HaukvM  and.ii.  Daggy ^  for  appellee. 

ZoLLARS,  J.  The  evidence  tends  to  establish  the  following  tR<AB:  In 
•1881  one  George  W.  Gibson  was  the^  owner  of  ajoiill  property  in  Boone 
county.  After  some  n^otiation  he  agreed  to  sell  it  to  Thomas  S.  Mo- 
Lean,  the  husband  of  appellant,  for  the  sum  and  price  of  11,600.  ..The 
last  negotiations  were  between  Gibson  and  appellant  and  her  husband. 
It  was  then  determined  by:  all  of  the  parties,  that  the  deed,  should  b^ 
made  to  appellant.  The  object  on  the  part  of  appellant  aiid  her  hu»- 
l)andWa8  to  pui  the  property  beyond  the  reach/ of  Mr.  Daggy ^  to  whom 
ttie  husband  was  indebted.  Gibson's  object  .was  the  same,  as  he  feared 
that;  if  :thtd  husband  should  take  the  tiile^  Mr..  Daggy  would  itaka  the 
f^operty,  and  he  (Gibson)  would  thus  lose  the.  amount  ^r*  which  he  was 
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selling  the  property.  At  that  time,  the  husband,  Thdm&s  S.  McLean, 
was  insolvent,  and  had  no  property  out  of  which  anything  oould  be  made 
by  execution.  The  deed  for  the  property  was  made  to  appellant.  Noth* 
ing  was  paid  t8  Gibson  at  the  time,  and  noticing  has  at. any  time  been 
paid  by  appellant's  husband,  unless  the  facts  hereinafter  stated  show 
payments  by  him.  Appellant  and  husband  executed  a  note  to  Gibson 
for  $1,600,  as  it  was  agreed  they  should  do.  They  also  agreed  to  givd 
him  a  mortgage  upon  the  property  to  secure  its  payment,  but  after  ap* 
pellant  got  the  deed  she  refused  to  execute  the  mortgage.  Appellant 
and  husband  also  agreed  to  have  the  property  insured  for  Gibson's  bene- 
fit. He  furnished  them  money  with  which  to  pay  for  the  insurance.  A 
policy  of  insurance  was  procured,  but  in  favor  of  and  payable  to  appel- 
lant. Gibson  had  agreed  with  app^lant's  husband  to  furnish  him  money 
with  which  to  operate  the  mill.  The  mill  was  for  a  time  operated  by 
the  husband,  and  his  and  appellant's  son,  in  the  name  of  McLean  & 
Son.  During  this  time,  Gibson  furnished  money  to  the  husband,  which 
was  used  in  buying  wheat,  etc.  The  mill  burned  in  1883.  At  that 
time  no  part  of  the  purchase  price  had  been  paid  to  Gibson.  He  sought 
to  have  the  insurance  policy  assigned  to  him.  Appellant  declined  tod6 
so,  and  collected  thereof  from  the  insurance  con^pany  $1,770.  When 
the  mill  burned,  the  boiler  and  engine,  and  some  other  machinery,  of 
the  value  of  $600,  were  saved .  These  appellant  and  her  husband  oflfered 
to  Gibson  in  payment  of  his  note.  It  was  finally  agreed  that  they  should 
be  shipped  to  Indianapolis,  in  the  name  of  Gibson,  and  sold.  The  hus- 
band, however,  shipped  them  in  his  own  name.  Finally,  in  settlement 
of  Gibson's  note,  appellant  gave  him  $950  of  the  insurance  money,  and 
her  son  conveyed  to  him  a  house  and  lot.  While  the  boiler  and  engine-, 
etc.,  were  at  Indianapolis,  and  before  appellant's  husband  had  consumr 
mated  a  sale  of  them,  Mr.  Baggy  commenced  a  suit  in  attachment 
against  him,  and  they  were  taken  by  the  sheriff,  Hess^,  upon  a  writ  of 
attachment,  as  the  property  of  the  husband,  Thomas  S.  McLean.  Ap* 
pellant  replevied  the  property  from  the  dieriif.  :  To  that  action  Mr. 
Daggy  became  a  party,  and  made  the  defense  that  the  mill  property,  of 
which  the  machinery  in  question  was  a  part,  was  purchased  and  paid 
for  by  Thomas  S.  McLean,  the  husband;  and  that  without  any  consid- 
eration, and  for  the  purpose  of  defrauding  his  Creditors,  especially  Mr. 
^figgy)  be  caused  the  property  to  be  conveyed  to  appellant;  she  partici- 
pating in  the  fraud. 

It  is  provided  by  sections  2974,  2976,  Rev.  St.  1881,  that  where  a 
conveyance  is  made  to  one  person,  and  the  consideration  therefor  paid 
by  another,  the  same  shall  be  presumed  iraudulent  as  against  the  ci^ 
itors  of  the  person  paying  the  consideration.  The  undisputed  testimony 
is  that  Thomas  S.  McLean  has  paid  no  part  of  the  purchase  money  tp 
Gibson.  Gibson  furnished  'Ho  them"  tlie  money  witii which  to  procure 
the  insurance,  and  'Hhey  used  the  money;  not  having  it  [the  property] 
insured''  in  his  name.  The  insurance  was  taken  in. appellant's  name^ 
However  fraudulent  the  purpose  may  have  been. in  having  therpioperty 
conveyed  to  her,  that  policy  belonged  to  her.     Hawevei:  firaudulent  the 
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conveyance  to  appellant  may  have  been,  she  had  an  insurable  interest 
in  the  property.  The  insurance  was  taken  in  her  name.  The  p<Jioy 
was  hers,  and  the  proceeds  thereof  cannot  be  taken  from  her  by  the  hus- 
band's creditors.  Pence  v.  Makq>eace,  65  Ind.  345;  Lerow  v.  WUmarthy 
9  Allen,  882;  Nippea^s  Appeal,  75  Pa.  St.  472;.  Bemheimy  etc,,  Co.  v. 
Beer,  56  Miss.  149.  It  is  dear,  therefore,  that  the  $950  of  the  insur- 
ance money  paid  upon  the  purchase-money  note  was  paid  by  appellant, 
and  not  by  her  husband.  The  house  and  lot  conveyed  to  Gibson  was 
the  property  of  her  son,  and  not  of  the  husband.  Thus  it  appears  that 
no  part  of  the  consideration  for  the  conveyance  of  the  mill  property  was 
paid  by  appellant's  husband.  This  being  so,  it  is  difiBicult  to  see  bow 
Mr.  Daggy,  or  any  other  creditor  of  the  husband,  could  or  can  be  in- 
jured by  the  conveyance  to  appellant,  or  by  any  fraudulent  purpose 
therein. 

There  are  sometimes  injuries  without  remedy;  but,  in  a  case  like  this, 
the  law  will  not  aflFord  a  remedy  where  there  is  no  injury.  No  property 
or  money  of  the  husband  went  into  the  property  purchased  from  Gib- 
son. It  is  not  shown  that  it  was  in  any  way  increased  in  value  by  any 
fikiU  or  labor  of  the  husband.  Mr.  Daggy  is  in  no  worse  condition,  as 
respects  his  debt  against  the  husband,  than  he  would  have  been  had  the 
conveyance  not  been  made  to  the  wife.  It  is  the  settled  law,  we  think, 
that  a  conveyance  will  not  be  set  aside,  nor  the  property  conveyed  be 
subject  to  the  payment  of  the  debts  of  the  fraudulent  debtor,  where  it 
appears,  as  it  does  appear  here,  that  none  of  his  property  or  money  has 
gcme  into  the  property  so  conveyed.  FuUon  v.  Woodman,  54  Miss.  158; 
Bemhem,  etc.,  Co.  v.  Beer,  supra;  Oolgate^a  E£r%  v.  Colgate,  23  N.  J.  Eq. 
872;  Fmmham  v,  Clements,  51  Me.  426;  Lecmardv.  BameU,  70  Ind.  367; 
Sherman  v.  Hogland,  54  Ind.  578;  Eagan  v.  Downing,  55  Ind.  65;  Evans 
V.  NeaUs,  69  Ind.  148;  Irwin  v.  Ivers,  7  Ind.  308. 

It  is  not  a  question  of  conflict  in  the  evidence  here.  There  is  a  total 
lack  of  evidence  to  make  a  cause  against  appellant,  such  as  the  law  re- 
quires in  order  to  take  the  property,  and  apply  it  to  the  payment  of  the 
husband's  debts. 

The  judgment  must  therefore  be  reversed.  It  is  accordingly  reversed 
at  appdlee's  cost,  and  cause  remanded,  with  instructions  to  the  court  be- 
low to  sustain  appellant's  motion  for  a  new  trial. 


(106  Ind.  604) 

Bbosebceb  and  others  t;.  Ejelset. 

(Supreme  Court  of  Indiana.    May  26, 1886.) 

1.  DaijHs  AND  Sbwsbs— LiBV  OF  Alloticbntb  on  LAHDe  Ajpfbctbd— Acnov 

TO  QUIBT  TiTLB. 

Wnere  asseBsments  for  constructing  a  ditch  are  placed  upon  the  tax  dupli- 
cate against  the  land  affected,  they  are  liens  upon  such  land  in  an  action  tc 
quiet  title.  The  purchaser,  at  the  sale  of  the  same  for  failure  to  pay  such 
assessments,  may,  if  the  proceedings  were  not  void,  and  the  deed  proves  in- 
effectual to  convey  title,  nave  such  liens  enforced. 
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9.  Sams— NOTTOB— BuBDBK  ON  Pabtt  AasBRTnra  Lien  to  Show  Substantial 

COMTLIANCB  WITH  STATUTE. 

The  burden  1b  npon  the  party  asserting  a  lien  for  a  ditch  assessment  to  show 
a  substantial  compliance  with  the  statute  as  to  notice;  and  where  the  record 
fails'  to  show  any  notice  to  a  land-owner  affected,  or  the  finding  of  any  such 
notice  by  the  board,  the  proceedings  are  void  as  to  such  party. 
8.  Same— Vom  as  to  One  Tenant  in  Common,  Void  as  to  All. 

Where  proceedings  to  establish  a  ditch  are  void  as  to  one  of  several  tenants 
in  common,  who  are  owners  of  the  land  affected,  for  want  of  notice,  they  are 
void  as  to  aJI. 

Appeal  from  Pulaski  circuit  court. 

Agnew  &  Borders,  for  appellants. 

W.  Spangler  and  H,  A,  Steis,  for  ap'i)€llee. 

Zollars,  J.  On  the  fifteenth  day  of  May,  1883,  appellee  received 
from  the  county  auditor  a  tax  deed  for  appellants'  land,  based  upon  a 
sale  made  in  February,  1881.  In  1877  and  1878,  two  ditches,  known 
as  the  "Kelsey'^  and  "Hissong"  ditches,  were  established  by  the  board- 
of  county  commissioners  under  the  act  of  Mjirch  9,  1875,  1  Rev.  St.: 
1876,  p.  428.  In  each  of  the  proceedini^,  allotments  of  work  were  ap- 
portioned to  appellants'  land;  and,  they  not  having  performed  the  work, 
it  was  sold  by  the  auditor  as  in  section  12  of  the  act  provided.  It  was 
3old  to  W.  Kelsey.  He  did  the  work,  which  amounted  to  H65.31  in 
the  Hissong  ditch,  and  $135.60  in  the  Kelsey  ditch.  The  work  allotted 
in  the  Kelsey  ditch  was  sold  in  November,  1878,  and  that  allotted  in. 
the  Hissong  ditch  in  January,  1879.  In  August  and  September,  1879,, 
the  county  atiditor  issued  .certificates  to  Kelsey,  and  entered  the  amounts 
updn  the  ta*  duplicate  against  appellant's  land.  These  sums,  amount- 
ing to  $300.91,  without  interest^  were  part  of  the  $342.15  for  which  the 
land  was  sold  at  the  tax  sale;  the  balance  being  state  and  connty  taxes^ 
and  costs.  In  the  trial  of  the  case  below  the  court  found  that  the  tax 
deed  was  ineffectual  to  convey  title,  and  adjudged  and  decreed  a  lien 
upon  the  land  in  appellants'  favor  for  $496.37;  thus  decreeing  a  lien  for* 
the  amount  of  the  ditch  allotments,  with  interest,  as  well  as  for  tho. 
amount  of  the  state  and  county  taxes,  with  interest  at  the  rate  fixedby 
the  statute  in  such  cases. 

Section  12  of  the  act  under  which  the  ditches  were  constructed,  pro- 
vided that,  upon  the  completion  and  acceptance  of  the  allotments  of  tha 
work  sold,  the  auditor  should  issue  a  certificate  to  the  person  doing  the 
work  for  the  sum  due  him,  and  enter  the  amount  of  vuch  certificate  upon 
the  tax  duplicate  of  the  county  against  the  tract  of  land  benefited  by  the 
construction  of  the  ditch,  together  with  the  legal  interest;  and  that  the 
amount  so  entered  should  be  collected  by  the  treasurer  of  the  county  as 
other  taxes,  and  paid  by  him  to  the  person  holding  the  certificate. 

It  is  plain  that  this  section  authorized  the  treasurer  to  collect  the 
ainouht  b^r  the  restraint  and  sale  of  personal  property,  and  by  the  sale 
of  the  land  in  case  the  owner  had  no  personal  property,  just  as  in  the 
collection  of  state  and  county  taxes.  Appellants'  counsel  tacitly  con- 
cede that  this  is  so;  but  insist  that  if  the  land  should  be  sold,  and  the 
deed  for  iahy  reason  should  prove  to  be  invalid,  and  ineffectual  to  con- 
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vey  title,  the  court  cannot  declare  a  lien  upon  the  land  for  the  amount 
in  favor  of  the  grantee  in  the  deed,  in  an  action  like  this,  brought  by 
such  grantee  to  quiet  his  title.  The  argument  is  that  the  amounts  for 
which  the  allotments  were  worked,  and  thus  placed  upon  the  tax  dupli- 
cate, do  not  become  liens  in  favor  of  the  state,  and  hence  are  not  liens 
that  are  transferred  to  the  purchaser  in  case  his  deed  is  ineffectual  to 
convey  title,  as  provided  by  1  Rev.  St.  1881,  §  6488.  Acts  1883,  p, 
95,  §§  2,  8. 

That  the  amounts  so  placed  upon  the  tax  duplicate  were  a  lien  upon 
the  land  is  settled  by  the  case  of  Baker  v.  Cfcwi,  102  Ind.  109.  True,  the 
amounts,  when  collected,  are  to  be  paid  to  the  person  holding  the  cer- 
tificate; but  he  had  no  lien  which  he  could  enforce  except  through  the 
instrumentality  of  the  state.  Storms  y.  Stevens,  104  Ind.  46;  S.  C.  3  N. 
E.  Rep.  401.  The  amounts,  were,  however,  a  lien  upon  the  land,  and 
that  lien  was  to  be  enforced,  and  the  amount  collected  by  the  county 
treasurer  as  state  and  county  taxes  are  collected.  The  lien,  therefore, 
for  the  purposes  of  collection,  may  be  said  to  be  a  lien  in  favor  of  the 
state.  The  statute  in  express  words  declared  that  the  amounts  so  placed 
upon  the  tax  duplicates  should  be  collected  as  other  taxes  are  collected. 
This,  we  think,  included  that  provision  of  the  tax  law  for  the  coUectioQ 
of  taxes  which  provides  that  the  amount  paid  shall  be  declared  a  lien 
upon  the  land  in  favor  of  the  purchaser,  in  case  the  deed  shaU  provij  in- 
effectual to  convey  title.  In  this  we  are  supported  by  the  analogous 
cases  of  BothtoeU  v.  MtUikany  104  Ind.  162;  S.  C.  2  N.  E.  Rep,  969, 
and  3  N.  E,  Rep.  816;  MiUiJcan  v.  Ham,  104  Ind.  498;  S.  C.  4  N.  E.  Rep. 
60;  Justice  v.  (My  of  Loganspart,  101  Ind.  326.  Of  course,  if  the  ditch  pro- 
ceedings were  void,  the  amounts  placed  upon  the  tax  duplicate  did  not 
become  liens  in  favor  of  any  one.  In  an  ordinary  case  to  enforce  a  lien 
for  state  and  county  taxes,  where  the  tax  deed  is  ineffectual  to  convey 
title,  the  statute  throws  upon  the  land-owner  the  burden  of  showing  that 
the  assessed  taxes  do  not  constitute  a  lien.  Scofi  v,  MUlikan,  104  Ind. 
75;  S.  C.  8  N.  E.  Rep.  647.  These  liens  for  ditch  aso^mcnts  or  aMotr 
ments,  however,  stand  upon  a  different  basis  in  that  regard.  When  a 
party  asserts  title  under  and  through  an  allotment,  under  the  act  of  1875, 
or  seeks  to  have  a  lien  declared  for  the  amount  of  the  allotment  when 
the  tax  deed  is  ineffectual  to  convey  titlfe,  the  burden  is  upon  him  to 
allege  and  prove  that  the  law  was  substantially  complied  with  in  rela- 
tion to  notice  to  parties  to  be  affected.  Pickering  v.  States  6  N,  E.  Rep. 
611,  (at  present  term;)  Shaw  v.  State,  97  Ind.  23;  Wishmier  v.  State,  97 
Ind.  160;  Vhszard  v.  Taylor,  97  Ind.  90.  Of  course,  where  presumptions 
supply  the  place  of  proof,  no  other  proof  is  necessary.  All  of  the  pro- 
ceedings in  the  ditch  case  might  be  regular,  and  yet  the  sale  of  the  land 
be  invalid;  as,  for  example,  the  failure  to  first  levy  upon  personal  prop- 
erty. ;   .  , 

The  land  in  controversy  was  owned  by  Frank,  EmmaL,  Edward,  and 
Clara  Brosemer,  as  tenants  in  common^  The  name  of  Ol&ra  Brosemer 
does  not  appear  in  the  proceedings  which  led  to  the  establishment  of  the 
flissong  ditch,  the  selling  of  the  allotments,  the  placing  bf  lihe  amount 
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upon  the  tax  duplicate,  nor  in  any  otlier  part  of  the  proceedings.  What- 
ever may  be  said  as  to  other  portions  of  the  proceedings,  it  was  necea* 
sary  that  the  names  of  the  land-owners  should  appear  in  the  notice,  by 
the  auditor,  of  the  filing  of  the  report  of  the  viewers.  1  Rev.  St.  1876, 
p.  429,  §  2.  . 

The  commissioners'  record,  in  the  matter  of  the  Hissong  ditch,  con- 
tains the  following: 

"Comes  now  F.  B.  Thomas,  publisher  of  the  Winimac  Democrat,  and  files 
his  affidavit  and  printed  notice  in  these  words,  [insert.]  that  due  and  printed 
notice  was  given  the  owners  of  real  estate  herein  affected  by  the  construction 
of  such  ditch,  *  *  '  *  by  posting  three  printed  notices  in  three  of  the  most 
public  places  in  the  neighborhood  of  said  proposed  ditch ;  and  also  comes  Jere- 
miah H.  Palvey,  auditor,  and  files  affidavit  that  he  sent  a  printed  notice  to 
each  non-resident  that  could  be  ascertained." 

Whatever  might  be  said  of  the  case  did  it  affirmatively  appear  that 
the  board  of  commissioners  found  that  notice  had  been  given  to  Clara 
Brosemer,  it  is  dear  that  the  above  does  not  amount  to  such  a  finding. 
If  it  amounts  to  anything  more  than  a  statement  as  to  what  was  con- 
tained in  the  affidavit,  the  statement,  "the  owners  of  real  estate  herein 
aSected,"  limits  the  finding  to  those  named  in  the  proceedings.  Clara 
Brosemer,  as  we  have  seen,  was  not  named  in  any  of  the  proceedings. 
As  to  her,  therefore,  there  is  not  only  no  finding  that  notice  had  been 
given,  but  rather  an  affirmative  statement  that  she  had  no  notice,  because 
the  notice  was  to  those  named  in  the  proceedings.  The  copy  of  the 
printed  notice  which  we  find  in  the  record  contains  the  names  of  other 
land-owners,  but  not  the  name  of  Clara  Brosemer.  Her  rights  could  not 
be  affected  by  the  proceedings  to  which  she  was  in  no  way  a  party,  and 
of  which  she  had  no  notice.  Young  v.  WeUa,  97  Ind.  410;  Vmard  v. 
Taylor^  svpra;  Jones  v.  GardioeU,  98  Ind.  831.  If,  as  to  her,  there  had 
been  some  notice,  although  defective,  we  should  have  a  difierent  case. 
Jackson  Y.  State,  104  Ind.  516;  S.  C.  3  N.  E.  Rep.  863;  McMuOen  v. 
StstUy  6ic.,  4  N.  E.  Rep.  903.  It  follows  from  the  above  conclusions  that, 
under  the  evidence  before  us,  Clara  Brosemer  was  not  bound  by  the  pro- 
ceeding in  the  matter  of  the  Hissong  ditch,  and  that  her  interest  in  the 
land  cannot  be  subjected  to  a  lien  for  the  whole,  nor  for  any  part  of  the 
amount  charged  against  it  on  account  of  the  allotments  in  that  ditch  pro- 
ceeding. Her  motion  for  a  new  trial,  therefore,  should  have  been  sus- 
tained; and,  as  the  invalidity  of  the  lien  as  to  her  interest  in  the  land 
necessarily  affects  the  interests  of  the  other  appellants  as  tenants  in  com- 
mon with  her,  the  judgment  must  be  reversed  as  to  all  of  them.  No 
tenable  objections  have  been  urged  against  the  proceedings  and  judgment 
below,  so  far  as  they  rest  upon  the  state  and  county  taxes. 

It  is  urged  in  argument  that  no  valid  claim  against  the  land  could 
grow  out  of  the  working  of  the  allotments  by  William  Kelsey,  for  the 
reason  that,  at  the  time  the  allotments  were  sold  to  him,  he  was  the 
holder  of  a  tax  certificate  for  the  land,  having  bought  it  at  a  previous 
tax  sale.  The  record,  we  think,  does  not  show  the  facts  to  be  as  con- 
tended.    If,  however,  he  held  such  a  certificate,  which  was  valid,  and 
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h&8  ripened  into  a  tifle,  appellants  are  not  in  a  poedtion  to  complain  of 
the  Judgment,  because  they  have  no  interest  in  the  land  to  be  affected 
by  it.  If  the  previous  tax  gale  and  certificate  were  invalid,  the  land 
belonged  to  appellant,  and  there  is  no  reason  that  we  can  see  why  the 
allotments  might  not  have  been  sold  to  and  worked  by  William  Kelsey. 

A  third  ditch,  affecting  the  land,  was  constructed-  under  the  circuit 
court  act.  An  alleged  assessment  in  that  proceeding  is  set  up  in  the 
second  paragraph  of  appellee's  complaint;  but,  as  it  is  manifest  that  the 
court  below  found  for  appellants  upon  that  paragraph,  and  as  no  cross^ 
errors  are  assigned  by  appellees,  we  express  no  opinion  as  to  the  valid* 
ity  o£  that  proceeding,  nor  as  to  the  right  6f  appellee  to  recover  any 
amount  of  the  alleged  assessment  in  the  manner  here  attempted. 

Judgment  reversed,  at  appeUee's  cost,  and  cause  remanded,  with  in- 
structions to  the  court  below  to  sustain  appellants'  motion  for  a  new  trial. 


a07  Ind.  206) 

Sanders  v,  Weelburg,  £x*x,  etc.* 
{Bupreme  Cawri  cf  Indiana.    Jane  5, 1886.) 

1.  JUBT— TRTAIr-^CLAIV  AOATK8T  DBCB1>BKT'8  EsTATB  VOU  COKTRTBTmON. 

A  claim  against  a  decedent's  estate  for  money  alleged  to  be  due  from  the 
decedent  for  contribution  as  co-surety  is  triable  by  jury. 
S.  Pbdtcipal  AicD  SuBBTY— Contribution— Advantagb  Qained  bt  Okb  ImjuES 
TO  Both. 

Where  a  surety  pays  a  Judgment  against  his  principal,  and,  upon  execution 
sale  procured  by  himself,  purchases  the  principal's  property  at  a  compara- 
tively nominal  price,  his  co-surety  may  show,  in  bar  of  an  action  for  contri- 
bution, that  sucn  property,  at  its  fair  valae,  was  more  than  sufflcient  to  sat* 
isfy  such  Judgment. 

8.  JUDOMBNT  —  NON  OBSTANTE  VEREDICTO  —  SPECIAL    INTERROGATORIES  —  AN- 
SWERS TO— When  General  Verdict  not  Controlled  Thereby. 

Where  the  facts  found  by  a  Jury  in  answer  to  special  interrogatories  are  in- 
definite and  uncertain,  or  not  necessarily  inconsistent  with  the  general  ver- 
dict, a  motion  for  Judgment  on  such  findings,  notwithstanding  the  general 
verdict,  is  properly  overruled. 

Appeal  from  Marion  circuit  court. 
A.  F,  Denny,  for  appellant. 
Ayrm  &  Brown  j  for  appellee. 

HowK,  C.  J.  This  was  a  claim  in  favor  of  the  appellant,  and  against 
the  appeUee,  as  the  executrix  of  the  last  will  of  Henry  Weelburg,  de- 
ceased. The  daim  was  founded  on  a  judgment  which  it  was  aUeged 
that  one  Will  F.  A.  Bernhamer,  administrator,  etc.,  recovered  on  the 
twenty-ninth  day  of  January,  1879,  in  the  Marion  superior  court,  against 
one  Frederick  Weelburg,  as  principal,  add  against  the  appeUant  and  the 
appellee,  executrix,  etc.,  as  co-sureties,  for  the  sum  of  $1,957.20,  and 
bearing  interest  at  8  per  cent,  per  annum.  The  appellant  stated  in  his 
daim  or  complaint  that,  as  one  of  such  co-sureties,  on  and  before  the 
ninth  day  of  April,  1879,  he  paid  on  said  judgment  the  aggregate 
sum  of  $1,811.50,  '4n  full  of  the  balance  of  said  judgmen]t,  interest, 
and  costs,''  and  the  execution  then  outstanding,  as  to  him,  was  returned 

^Rebearing  denied. 
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satisfied}  that  on  the  tenth  day  of  April,  1879,  an  execution  was  issued 
on  said  judgment  in  favor  of  the  appellant  as  such  co-surety,  and  de- 
livered to  the  sheriff  of  Marion  county;  that  by  virtue  of  said  execution 
the  sheriff,  on  April  16,  1879,  levied  on  certain  property  of  Fred- 
erick Weelburg,  the  principal  in  said  judgment,  which  property  the 
sheriff,  on  April  26,  1879,  sold  to  the  appellant  for  the  sum  of  $378,  of 
which  sum,  after  the  payment  of  costs,  there  was  credited  on  the  judg- 
ment the  sum  of  8359.52;  that  on  May  1,  1879,  by  virtue  of  the  same 
execution,  the  sheriff  levied  on  certain  real  estate  and  leasehold  interests 
of  Frederick  Weelburg,  the  principal  in  said  judgment,  which  property 
the  sheriff,  on  May  31,  1879,  sold  to  the  appellant  for  $50,  of  which 
sum,  after  the  payment  of  costs,  there  was  credited  on  the  judgment  the 
sum  of  $43.20;  that  on  July  14,  1879,  the  sheriff  sold,  on  the  same  ex- 
ecution, to  the  appellant,  for  the  sum  of  $28.29,  certain  personal  prop- 
erty of  Frederick  Weelburg,  the  principal  in  said  judgment,  of  which 
sum  $21  was  credited  on  the  judgment;  and  that  on  April  2,  1880,  the 
execution  was  returned,  "No  other  property  found  of  Frederick  Weel- 
burg, principal  in  the  judgment,  whereon  to' levy." 

Upon  the  foregoing  facts  the  appellant  claimed  that  there  was  due  him, 
by  way  of  contribution  from  the  appellee,  executrix,  etc.,  as  his  co-- 
surety in  the  above  described  judgment,  the  sum  of  $700,  and  8  per 
cent,  per  annum  interest  thereon  after  the  thirteenth  day  of  March,  1879. 
The  cause  was  tried  by  a  jury,  and  a  general  verdict  was  returned  for 
the  appellee,  the  defendant  below.  Over  the  appellant's  motions  for  judg- 
ment in  his  favor  on  the  special  findings  of  the  jury,  and  for  a  new  trial, 
the  court  rendered  judgment  for  appellee  on  the  general  verdict. 

The  appellant  has  assigned  as  errors  the  following  decisions  of  the  cir- 
cuit court:  (1)  In  permitting  the  cause  to  be  tried  by  a  jury,  over  his 
objections;  (2)  in  overruling  his  motion  for  judgment  in  his  favor  on  the 
special  findings  of  the  jury,  notwithstanding  their  general  verdict;  and 
(3)  in  overruling  his  motion  for  a  new  trial.  We  will  consider  and  de- 
cide the  several  questions  presented  by  these  alleged  errors  in  the  order 
of  their  statement. 

1.  No  sufficient  reason  occurs  to  us,  and  none  has  been  suggested  by 
appellant's  learned  counsel,  why  this  cause  should  not  have  been  tried, 
as  it  was,  by  a  jury,  at  the  request  of  the  appellee.  We  have  given  the 
substance  of  appellant's  claim  or  cause  of  action,  and  it  will  be  seen 
therefrom  that  he  has  sued  simply  to  recover  money  alleged  to  be  due 
him  by  way  of  contribution  from  appellee's  decedent  as  his  co-surety. 
Like  dl  other  claims  against  a  decedent's  estate  for  a  money  demand 
merely,  the  case  in  hand  was  properly  triable  by  jury,  upon  the  request 
of  either  of  the  parties,  plaintiff  or  defendant.  The  court  did  not  err, 
therefore,  in  permitting  this  cause  to  be  tried  by  a  jury,  over  appellant's 
objections. 

2.  The  second  error  of  which  appellant  complains  is  the  overruling  of 
his  motion  for  judgment  in  his  favor  on  the  special  findings  of  the  jury  J 
notwithstanding  their  general  verdict.  *  It  is  ^hown  by  the  record  that,' 
with  their  general  verdict  for  the  appellee,  the  jury  also  returned  into 


Digitized  by 


Google 


Ind.]  BANDSBs  V.  WEELBima.  576 

court  their  special  findings  on  two  questions  of  fact  submitted  to  them 
by  appellant  under  the  direction  of  the  court,  in  substance  as  follows: 

"(1)  Are  the  facts  in  the  statement  annexed  to  the  claim  or  complaint 
herein,  marked  Exhibit  A,  down  as  far  as  the  conclusion  thereof,  commenc- 
ing with  tlie  words  •  at  the  date  of  filing  this  claim,'  true?  Answer,  Yes.  (2) 
Has  any  money,  other  than  the  sums  realized  from  the  sheriff's  sales  speci- 
fied in  such  Exhibit  A,  ever  been  paid  to  the  plaintiff,  Sanders,  on  the  said 
judgment?    A.  No." 

It  is  certain,  we  think,  that  the  trial  court  committed  no  error  in  over- 
ruling appellant's  motion  for  judgment  in  his  favor  on  the  facts  specially 
found  by  the  jury,  notwithstanding  their  general  verdict  against  him. 
The  facts  found  by  the  jury  in  answer  to  appellant's  interrogatories  were 
entirely  too  vague,  indefinite,  and  uncertain  to  constitute  a  sufiicient 
basis  for  any  judgment,  and  certainly  were  not  so  inconsistent  with  the 
general  verdict  as  that  they  would  necessarily  control  the  latter,  and  au-» 
thorize  the  court  to  give  judgment  accordingly.  Section  547,  Rev.  St. 
1881.  In  such  a  case,  of  course,  under  repeated  decisions  of  this  court, 
the  general  verdict  must  stand,  and  judgment  must  be  rendered  thereon. 
Amidon  v.  Oaff,  24  Ind.  128;  Detroit,  etc.,  R,  Go:  v.  BarUra,  61  Ind.  293; 
Wodlen  v.  Wishmier,  70  Ind.  108;  Caner  v.  Leedy,  80  Ind.  335;  Grand 
Rapids  J  etc,,  R,  Co.  v.  McAnnaUy,  98  Ind.  412.  In  determining  the 
questions  presented  by  a  motion  for  judgment  on  the  special  findings  of 
the  jury  notwithstanding  their  general  verdict,  we  have  uniformly  held 
that  all  reasonable  presumptions  will  be  indulged  in  favor  of  the  general 
verdict,  while  nothing  will  be  presumed  in  aid  of  such  special  findings. 
McCaUigter  v.  Mmnt,  73  Ind.  559;  Cook  v.  Howe,  77  Ind.  442;  Lassiter. 
V.  Jachman,  88  Ind.  1\%]  BcMmore,  etc.^  R.  Qo,  v.  Rowan,  104  Ind.  88; 
S.  C.  8  N.  E.  Rep.  627.  It  follows  from  what  we  have  said  that  the 
second  error  of  which  appellant  complains  is  not  well  assigned,  and  will 
not  authorize  the  reversal  of  the  judgment. 

8.  The  important  and  controlling  questions  in  this  cause  arise  under 
the  third  alleged  error;  namely,  the  overruling  of  appellant's  motion  for 
a  new  trial.  In  this  motion,  many  causes  were  assigned  for  such  new 
trial,  consisting  chiefly  of  alleged  errors  of  law  occurring  at  the  trial. 
There  is  but  little,  if  any,  controversy  between  the  parties  and  their 
counsel,  as  we  understand  them,  in  regard  to  the  actual  facts  of  this 
case;  but  the  controverted  and  disputed  questions  between  them  are,  for 
the  most  part,  in  relation  to  the  rules  of  law  or  equity  which  are  appli- 
cable to  such  facts,  and  which  must  govern  and  determine  their  rights 
and  liabilities  respectively.  We  will  consider  and  decide  these  contro- 
verted and  disputed  questions  without  special  reference  to  any  of  the 
causes  assigned  by  appellant  in  bis  motion  for  a  new  trial.    ' 

Appellant  shows  in  his  complaint,  as  we  have  seen,  that  he  and  the 
appellee  were  co-sureties  of  one  Frederick  Weelburg,  as  principal  debtor, 
in  a  certain  judgment  rendered  against  all  of  them  on  January  29,  187ft, 
in  and  by  the  superior  court  of  Marion  county;  that  on  April  9, 1879> 
appellant  paid  the  balance  then  du^  of  such  judgment,  interest,  and 
costs,  to-wit,  the  sum  of  $1,811.60;  that  on  the  next  day,  April  10, 
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1879,  an  execution  t^ad  issued  on  such  judgment  in  fa^or  of  appellant, 
as  such  co-snrety,  and  delivered  to  tiie  sheriflFof  Marion  county;  that, 
by  virtue  of  such  execution,  such  sheriflF  offered  and  sold  to  appellant 
certain  property  of  the  principal  debtor,  on  April  26,  1879,  for  S378, 
and  on  May  31,  1879,  certain  real  estate  and  leasehold  interests  of  such 
principal  debtor  for  $50,  and  on  July  14,  1879,  certain  personal  prop- 
erty of  the  principal  in  such  judgment  for  $28.29;  and  that  on  April  2, 

1880,  such  execution  was  returned,  "No  other  property  found  of  Fred- 
erick Weelburg,  principal  in  sudi  judgment,  whereon  to  levy."  On 
such  several  sales  to  appellant  his  ooinplaint  shows  that  he  paid  the 
costs,  and  credited  the  remainder  of  his  several  bida  on  the  judgment. 
After  his  several  purchases  of  the  property  of  Frederick  Weelburg,  prin- 
cipal in  such  judgment,  and  after  he  had  credited  the  judgment  with 
the  net  amounts  of  his  several  bids  for  such  property,  as  stated  in  his 
complaint,  appellant  filed  his  claim  herein  to  recover  of  the  appellee,  as 
his  co-surety  in  such  judgment,  by  way  of  contribution,  the  sum  of 
$700,  and  interest  thereon  at  the  rate  of  8  per  cent,  per  annum  from  and 
after  March  13,  1879. 

It  is  claimed,  on  behalf  of  the  appellant,  that  he  purchased  the  prop- 
erty of  the  principal  in  the  judgment,  at  public  sales  thereof  by  the  sher- 
iff of  the  county,  where  all  parties,  the  appellee  included,  had  the  right 
to  appearand  bid  therefor;  that  he  had  the  lawful  right  to  purchase  such 
property  at  such  sales,  and,  as  no  one  would  or  did  bid  more  therefor 
than  he,  to  purchase  the  same  at  and  for  the  amounts  of  his  several  bids, 
without  regard  to  the  actual  value  thereof;  and  that,  having  so  purchased 
such  property,  he  cannot  be  required  to  account  therefor  even  to  the  ap- 
pellee, as  his  co-suTtety,  at  its  Actual  value,  or  at  any  greater  value  than 
the  aggregate  amount  of  his  several  bids.  On  the  other  hand,  it  is 
claimed,  on  behalf  of  appellee,  that,  as  she  was  the  co-surety  of  appel- 
lant in  such  judgment,  equity,  good  conscience,  and  fair  dealing  exacted 
of  him  the  utmost  good  feith  in  his  transactions  with  her  in  relation  to 
the  judgment,  and  in  connection  with  the  property  of  the  principal  in 
such  judgment;  that  as  the  judgment  was  a  common  burden  to  her  and 
appellant,  as  such  co-sureties,  so  the  property  of  the  principal  in  the 
judgment  became  and  was  a  common  fund  for  the  benefit  and  protection 
alike  of  each  and  both  of  them;  that  by  suing  out  and  delivering  to  the 
sheriff  of  the  county  an  execution  on  such  judgment,  in  appellant's  favor, 
he  acquired  a  security  for  the  payment  of  the  judgment  by  the  lien  <rf 
the  execution  on  the  property  of  the  principal  therein,  which  security 
inured  to  the  benefit  and  for  the  protection  pf  the  appellee,  as  his  co* 
surety;  that  by  appeUant's  acts  in  procuring  forced  sales  of  such  prop- 
erty of  the  principal  in  the  judgment,  and  in  becoming  the  purchaser 
thereof  at  prices  relatively  nominal,  the  value  of  such  security  became 
and  was  largely  depreciated,  if  not  wholly  lost;  and  that,  by  means  of 
the  premises,  appellant  became  and  was  justly  chargeable  with  the  fair 
and  reasonable  value  of  such  security  to  the  appellee,  as  his  co-surety, 
in  the  equitable  adjustment  of  appellant's  claim  herein  to  contribution. 

These  conflicting  claims  of  the  parties  respectively  involve,  as  it  seems 
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to  US,  the  entire  merits  of  the  controversj  in  this  cause.  .  If  appellant  is 
.right  in  his  daim  or  contention,  as  we  have  heretofore  stated  it,  the  gen- 
eral verdict  for  appellee  is  wrong,  and  the  judgment  thereon  cannot  stand, 
but  must  be  reversed,  because  the  record  before  us  clearly  shows  that 
the  case  was  tried  below  upon  a  theory  which  antagonizes  and  is  irrecon- 
cilable with  appellant's  daim  or  contention.  If,  on  the  other  hand,  ap- 
pellee's daim  or  contention,  as  it  is  heretofore  stated,  is  the  correct  one, 
as  we  think  it  is,  the  general  verdict  is  right  upon  the  evidence,  and  the 
judgment  below  must  be  affirmed. 

It  is  abundantly  shown  by  the  evidence  in  the  record  that  the  fair  and 
reasonable  value  of  the  property  of  the  prindpal  in  the  judgment,  which 
was  levied  upon  and  sold  by  the  sheriff  upon  the  execution  in  favor  of 
appellant,  and  of  which  he  became  the  purchaser,  as  aforesaid,  largely 
exceeded  in  the  aggr^ate  the  full  amount  due  him  on  such  judgment, 
of  principal,  interest,  and  costs.  Appdlant,  having  fully  paid  and 
satisfied  the  judgment  to  the  judgment  creditor  or  plaintiff,  by  means  of 
such  payment,  acquired,  at  the  time,  a  cause  of  action  against  the  ap- 
pellee as  his  co-surety  in  such  judgment;  but  in  his  suit  on  such  cause 
of  action  it  is  dear,  we  think,  that  under  our  law  he  could  not  recover 
of  the  appellee  any  more  than  she  was  "  equitably  bound  to  pay."  Prima 
fade^  appellee,  as  the  co-surety  of  appellant,  was  liable  to  him  for  the 
one-half  of  the  sum  paid  by  him  to  the  judgment  plaintiff  in  satisfaction 
of  such  judgment;  but  this  prima  fade  liability  was  subject  to  reduction 
by  whatever  sums  could  be  realized  from  the  property  of  the  prindpal 
in  such  judgment.  The  property  of  the  principal  in  the  judgment  was 
a  common  fond  for  the  benefit  and  protection  of  both  the  sureties  alike, 
— ^the  appellee  as  well  as  the  appellant.  By  his  payment  of  the  judg- 
ment to  the  judgment  plaintiff,  appellant  became  and  was,  practically 
at  least,  the  owner  thereof,  and  was  fully  authorized  to  sue  out  execution 
thereon  for  his  own  use  under  the  provisions  of  section  1214,  Rev.  St. 
1881 .  The  judgment  was  then  a  lien  on  the  real  estate  and  chattds  real 
of  the  prindpal  therein;  and  when,  on  the  next  day  after  his  payment 
of  such  judgment,  appellant  sued  out  an  execution  thereon  in  his  own 
favor,  and  delivered  the  same  to  the  sheriff  of  the  county,  he  thereby  ac- 
quired a  valid  lien  on  all  the  personal  property  of  such  principal.  These 
liens  upon  the  real  and  personal  property  of  the  principal  in  the  judg- 
ment were  a  security  which  appellant  had  acquired  and  held  as  afore- 
said; but  such  security  inured  in  equity  to  the  benefit  and  for  the  pro- 
tection of  the  appellee,  as  the  co-surety  of  appellant  in  such  judgment. 

In  Shdd.  Subr.  §  143,  the  law  on  the  subject  under  consideration  is 
thus  stated: 

'*  When  one  of  two  or  more  sureties  obtains^  in  any  manner*  a  security  for 
the  payment  of  the  debt»  he  does  this  for  the  benefit  of  all  the  sureties.  He 
is  a  trustee  for  his  co-sureties  as  to  such  security,  and  is  held  for  them  to  the 
duties  which  arise  from  that  relation,  and  must  do  no  act,  nor  voluntarily 
omit  to  do  any  act,  by  which  such  security  will  be  depreciated  or  lost;  but 
must  faithfully  apply  it  to  the  payment  of  the  debt,  or  he  will  be  chargeable 
to  his  co-snreties  with  the  amount  of  the  security  In  the  adjustment  of  their 
proportions  of  the  debt." 
v.7N.E.no.6 — 37 
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The  language  quoted,  and  the  doctrine  declared,  are  fully  supported 
by  the  numerous  authorities  cited  in  the  footruotes  by  the  learned  au- 
thor. 

In  Hall  V.  Robinson^  8  Ired.  56,  it  was  held  by  the  supreme  court  of 
North  Carolina  that  an  action  for  contribution  is  an  equitable  one,  "in 
which  nothing  can  be  recovered  but  what,  ex  ssqu/o  et  bono,  the  defendant 
ought  to  pay:"    The  court  say: 

"The  relief  between  co-sureties  in  equity. proceeds  upon  the  maxim  that 
equality  is  equity;  and  that  maxim  is  but  a  pilnciple  of  the  simplest  natural 
justice.  It  is  a  plain  corollary  from  it  that,  when  two  or  more  embark  in  the 
common  risk  of  being  sureties  for  another,  and  one  of  them  subsequently  ob- 
tains from  the  principal  an  indemnity  or  counter-security  to  any  extent,  it 
inures  to  the  benefit  of  all." 

In  Oioenv.  McOdiee,  61  Ala.  440,  it  was  held  by  the  .supreme  court 
of  Alabama  that,  whenever  persons  stand  in  such  relation  to  a  conrinon 
burden  that  contribution  between  thein  may  be  compelled,  neither  can 
speculate  on  the  common  liability,  ai)d  whatevet"  benefits  or  iadvantages 
are  acquired  by  one,  in  dealings  with  the  common  creditor,  inure  equ^ly 
to  the  benefit  of  all. 

In  Schmidt  v.  Coidter,  6  Minn.  492,  (Gil.  340,)  it  was  held  by  th6 
supreme  court  of  Minnesota  that  where  one  of  two  or  more  co-sureties 
obtains,  in  any  manner,  a  security  for  the  debt,  he  holds  it  for  the  bene- 
fit of  all  the  other  sureties;  and  if,  by  any  act  or  omission  on  his  piart, 
BVLch  security  becomes  depreciated  or  lost,  he  will  be  chargeable  with  the 
am'ount  of  such  security  in  an  adjustment  with  his  co-sureties  of  their 
several  proportions  of  the  debt* 

So,  in  (hmegys  v.  Stale  Banhy  6  Ind.  357,  it  was  held  by  this  court 
that  sureties  are  entitled  to  the  benefit  of  all  securities  which  have  beeii 
taken  by  any  one  of  them  to  indemnify  himself  against  their  joint  lia- 
bilities.    Story,  Eq.  Jur.  (13th  Ed.)  §  499  et  seq. 

Where  one  surety  obtains  a  security,  it  inures  at  once  to  the  benefit 
alike  of  himself  and  his  co-surety.  He  cannot  deal  with  such  security 
to  his  own  advantage,  and  to  the  'prejudice  of  his  co-surety^  without 
consulting  the  latter,  and  without  his  assent.  He  occupies  the  position 
of  a  trustee  for  his  co-surety,  and  cannot  deal  with  the  fund,  to  the  preju- 
dice of  the  latter,  withbut  his  authority  or  consent.  In  such  case,  where 
the  surety  has  it  in  bis  power,  for  his  own  advantage,  to  sacrifice  the 
common  fund,  which,  in  good  conscience,  he  is  bound  to  protect,  the 
general  doctrine  is  that  he  will  not  be  permitted  to  avail  himself  of  any 
such  advantage  to  his  own  profit,  and  to  the  loss  and  detriment  of  his 
co-surety.  We  do  not  decide  in  this  case  that  appellant  did  not  have 
the  right  to  sue  out  execution  on  the  judgfnent,  and  procure  the  sale  by 
the  sheriff  of  the  principal's  property,  for  this  right  he  clearly  iad. 
What  we  do  decide  is  that  if  the  appellant,  at  such  sales,  purchased  the 
property  o^  the  principal  at  comparatively  nominal  prices,  and  then  sued 
•his  co-surety  for  contribution,  sho  had  the  right,  in  bar. of  such  suit,  to 
show,  as  she  did,  that  such  property,  at  its  fair  valu^,'Was  more  thaa 
sufficient  to  satisfy  such  judgment. 
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Applying  the  law,  as  we  have  stated  it,  to  the  case  tinder  considera- 
tion, as  made  by  the  evidence  appearing  in  the  record,  we  are  of  opin- 
ion that  the  jury  reached  a  right  conclusion  in  their  general  verdict. 
The  cause  seems  to  us  to  have  been  fairly  tried  on  its  merits,  and  a  right 
result  was  arrived  at,  we  think,  in  the  circuit  court.  In  such  a  case, 
errors  in  relation  to  the  instructions,  if  any  w6re  committed,  would  not 
authorize  the  reversal  of  the  judgment;  for  our  statute  imperatively  re- 
quires, "where  it  shall  appear  to  the  court  that  the  merits  of  the  cause 
have  been  fairly  tried  and  determined  in  the  court  below,"  that  the  judg- 
ment shall  not  "be  stayed  or  reversed  in  whole  or  in  part."  Section  668, 
Rev.  St.  1881;  Narris  v.  Gwd,  90  Ind.  143;  Ledfard  v.  Ledford,  96  Ind. 
283;  Daniek  v.  McGinnis,  97  Ind.  649;  Perry  v.  Makmson,  103  Ind.  300; 
S.  C.  2  N.  E.  Rep.  713. 

Our  conclusion  is  that  the  court  committed  no  available  error  in  over- 
ruling appeUant's  motion  for  a  new  trial  of  this  cause.  The  judgment  is 
affirmed,  with  costs. 

ao7  ni.  >9) 

Western  Union  Tel.  Co.  t?.  Locke,  Adm'r. 

{Supreme  Court  of  Indiana.    June  15, 1886 

Afpeal— Order  to  Produce  Written  Instrument. 

An  appeal  will  not  lie  from  an  interlocatory  order  directing  the  prodnction 
of  a  written  instrument  for  inspection  or  for  use  as  evidence  on  the  trial.^ 

Appeal  from  Huntington  circuit  court. 

C.  B.  Stuart,  for  appellant. 

Shirk  <k  Mitchdl  <&  Farrara^  for  appellee. 

Elliott,  J.  The  appellant  prosecutes  this  appeal  from  an  order  di- 
recting it  to  produce  a  written  instrument,  and  the  appellee  denies  that 
an  appeal  will  lie.  The  question,  therefore,  is,  will  an  appeal  lie  from 
an  order  requiring  a  party  to  produce  a  document?  It  is  declared  by 
the  very  great  weight  of  authority  that  an  appeal  will  lie  only  from  final 
judgments  unless  the  statute  otherwise  expressly  provides.  Mr.  Powell 
says: 

"The  rule  that  an  appeal  only  lies  upon  a  final  decree,  order^  or  judgment 
seems  to  prevail  throughout  the  states,  and  that  it  cannot  be  talcen  upon  an 
interlocutory  order  unless  expressly  allowed  by  statute.  A  judicial  decision 
is  essential  as  the  foundation  of  an  appeal."    Powell,  App.  Jur.  367. 

Freeman  says: 

"The  policy  of  the  laws  of  the  several  states,  and  of  the  United  States*  is 
to  prevent  unnecessary  appeals.  The  appellate  courts  will  not  review  cases 
by  piecemeal.  The  interests-  of  litigants  require  that  cases  should  not  be  pre- 
maturely brought  to  the  higher  courts.  The  errors  complained  of  might  be 
corrected  in  the  court  in  which  they  originated;  or  the  pai*ty  injured  by  them, 
notwithstanding  the  injury,  have  final  judgment  in  his  favor.  If  a  judg- 
ment interlocutory  in  its  nature  were  the  subject  of  appeal,  each  of  such 
judgments  rendered  in  the  case  could  be  brought  before  the  appellate  court* 

1  See  note  at  end  of  case. 
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and  the  litigants  harassed  by  unnecessary  delay  and  expense,  and  the  coarts 
burdened  by  unnecessary  labor."    Freem.  Judgm.  §  88. 

Another  author  says,  "To  authorize  an  appeal  there  must  be  a  judg- 
ment;" and  adds:  "In  addition  to  this  requisite,  appeal,  like  a  writ  of 
error,  is  generally  confined  to  final  judgments.  It  cannot  be  taken,  un- 
less expressly  authorized  by  statute,  fi:om  a  judgment  merely  interlocu- 
tory or  provisional."    Hil.  New  Trials,  (2nd  Ed.)  712. 

We  do  not  think  it  necessary  to  refer  to  the  numerous  cases  cited  by 
these  authors,  for  there  is  no  diversity  of  opinion,  and  our  own  cases  have 
recognized  as  correct  the  rule  stated  by  them.  MUler  v.  StaiSj  8  Ind. 
325;  £ee6e  v.  StcOSy  Id.  416;  Rem  v.  Beck,  9  Ind.  239;  State  v.  Ely,  11 
Ind.  313;  Hamrich  v.  DanvUky  etc.,  Cb.,  30  Ind.  147;  NorthcuU  v.  Buch- 
lea,  60  Ind.  577.  It  is  indeed  settled  that  the  general  rule  is  that  par- 
ties cannot,  by  agreement,  takq  a  case  by  appeal  to  the  supreme  court, 
unless  there  is  a  final  judgment.  Shroyer  v.  Lawrence^  9  Ind.  322;  Wiyigo 
v.  State,  99  Ind.  343.  We  aflfirm,  therefore,  that  the  general  rule  is  that 
appeals  will  lie  only  from  final  judgments. 

The  order  directing  the  production  of  the  contract  between  the  appel- 
lant and  the  railroad  company  is  an  order  made  in  the  progress  of  the 
cause,  and  is  not  a  final  judgment.  If  it  should  be  conceded  that  such 
an  order  is  final,  then  it  must  be  so  held  in  every  case  where  a  written 
instrument  is  ordered  to  be  produced,  whether  it  be  a  promissory  note, 
a  receipt,  a  deed,  a  lease,  or  any  other  written  instrument;  and  such  a 
holding  would  enable  litigants  to  vex  their  adversaries  in  the  simplest 
cases,  by  groundless  and  expensive  delays.  The  spirit  of  our  cases  and 
the  principles  of  our  law  are  against  the  practice  here  contended  for  by 
appellant;  and  upon  a  careful  search  we  have  found  no  case  recognizing 
such  an  order  as  that  appealed  from  as  a  final  judgment.  It  is  not  a 
final  judgment  within  any  definition  we  have  seen.  A  final  judgment 
was  thus  described  in  one  of  our  own  cases: 

"A  final  Judgment  is  the  ultimate  determination  of  the  court  upon  the 
whole  controversy  in  the  action.  An  order  of  the  court,  made  in  the  prog- 
ress of  the  cause,  requiring  something  to  be  done  or  observed,  but  not  de- 
termining the  controversy,  is  an  interlocutory  order,  and  is  sometimes  called 
an  interlocutory  Judgment."    P/ieffer  v.  Crane,  89  Ind.  485. 

Mr.  Freeman  says: 

^Tbe  general  rule  recognized  by  the  courts  of  the  United  States,  and  by 
the  courts  of  most,  if  not  all,  the  states,  is  that  no  judgment  or  decree  will  be 
regarded  as  final,  within  the  meaning  of  the  statutes  in  reference  to  appeals, 
unless  all  the  issues  of  law  and  of  fact  necessary  to  be  determined  were  de- 
termined, and  the  case  completely  disposed  of  so  far  as  the  court  had  power 
to  dispose  of  it."    Freem.  Judgm.  §  84. 

At  another  place  this  author  seLyBi 

'*So  far  as  any  distinguishing  test  can  be  gathered  from  the  numerous  de- 
cisions,  it  is  this:  That  if,  after  a  decree  has  been  entered,  no  further  jques- 
tions  can  come  before  the  court  except  such  as  are  necessary  to  carry  the 
decree  into  effect,  it  is  final;  otherwise  it  is  interlocutory."    Id.  §  36. 
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It  is  said  by  another  author,  dting  many  cases,  that  ^'the  idea:  of  an 
appeal  is  that  it  is  for  the  purpose  of  a  rehearing  of  the  whole  case  upon 
its  merits."    Powell,  A.pp.  Jur.  369. 

We  are  referred  to  several  cases  decided  by  the  supreme  court  of  New 
York;  but  we  find,  on  examination,  that  they  are  founded  on  a  statute 
of  a  peculiar  character,  and  that  there  is  a  direct  conflict  in  the  decis- 
ions of  that  court,  so  that  the  decisions  referred  to  cannot  be  r^rded  as 
authority  elsewhere  than  |n  New  York,  even  if  they  can  be  so  regarded 
in  that  jurisdiction.     Wait,  Ann.  Code,  685-688. 

The  case  of  PetyfAe  v.  OaJUmy  25  Mich.  388,  was  an  application  for  a 
mandate  to  compel  a  judge  to  vacate  an  order  of  discovery,  and  in  two 
essential  respects  it  differs  from  the  present:  Piant^  it  was  not  an  attack 
upon  an  interlocutory  order  made  upon  a  party  to  produce  instruments 
of  evidence;  tecmd^  tiie  opinion  proceeds  upon  the  theory  that  the  trial 
court  had  no  jurisdiction  to  make  the  order,  for  it  is  said,  in  the  conclu- 
sion of  the  opinion,  that  "the  order  was  not  a  legitimate  exercise  of  ju- 
risdiction." Whatever  may  be  thought  of  the  correctness  of  the  decis 
ion,  it  is  evident  that  it  is  not  of  controlling  authority  in  our  state, 
where  there  is  a  statute  expressly  authorizing  the  court  to  make  an  order 
to  produce  papers  and  documents.  Rev.  St.  §§  479,  480.  It  is  to  be 
kept  in  mind  that  in  this  instance  the  court  had  jurisdiction  of  the  ^ub* 
ject-matter  and  of  the  person,  and,  although  it  may  have  erred,  the  error 
can  only  be  corrected  on  an  appeal  properly  taken,  so  that  the  question 
here  is  not  one  of  jurisdiction. 

The  decision  in  Taylor  v.  Sweety  40  Mich.  736,  is  not  in  point;  for 
there  the  judgment  fully  and  finally  settled  the  rights  of  litigants  to  a 
fund  claimed  by  them. 

We  do  not  regard  the  decision  in  Drury  v.  Yowag^  58  Md.  546,  as  fa- 
vorable to  the  appellant,  for  the  court  there  said : 

''It  was  at  the  option  of  the  defendants  to  have  refused  to  produce  the  pa- 
per at  the  trial,  and  take  the  risk  of  a  judgment  by  default;  and  if  the  court 
below  should  have  determined  to  render  one  against  them,  upon  an  appeal 
from  such  a  judgment  the  question  would  have  been  properly  before  us." 

To  us  it  seems  clear  that  this  language  will  justly  bear  but  one  con- 
struction, and  that  is  that  the  opinion  of  the  court  was  that  the  only  way 
in  which  the  question  can  come  before  the  appellate  court  is  by  appeal 
after  final  judgment. 

It  is  perhaps  but  just  to  appellant's  counsel  to  quote  their  own  expres- 
sion of  opinion.     After  reviewing  the  authorities  they  say: 

''We  confess  to  some  doubts  as  to  this  being  a  final  judgment,  within  the 
meaning  of  our  statute,  from  which  an  appeal  will  lie;  and  yet,  if  the  decis- 
ion of  the  supreme  court  of  Michigan  lays  down  the  correct  rule,  this  order 
is.  It  seems  to  us,  for  the  reasons  stated,  a  final  judgment." 

The  second  position  occupied  by  appellant's  counsel  is  thus  stated  by 
them:  "(2)  But,  however  the  court  may  determine  that  question,  we  do 
submit  that  the  order  in  the  case  at  bar  is  an  interlocutory  order,  within 
the  meaning  of  section  646  of  the  statute." 
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So  far  as  fhat  section  is  material  to  the  present  discussion,  it  reads 
thus: 

*' Appeals  to  the  supreme  court  may  be  taken  from  an  interlocutory  order 
of  any  circuit  court  or  judge  in  the  following  cases:  Firsts  for  the  pajrment 
of  money,  to  compel  the  execution  of  any  instrument  of  writing,  or  the  de- 
livery or  assignment  of  any  Instrument  of  writing,  evidences  of  debt,  docu- 
ments, or  things  in  action."    Bev.  St-  §  646. 

It  is  quite  clear  that  this  provision  cannot  be  construed  to  refer  to  the 
production  of  documents  to  be  used  as  instruments  of  evidence,  since 
no  delivery,  in  the  sense  intended  by  the  statute,  is  required  by  an  order 
directing  the  production  of  a  document  for  inspection  or  for  use  as  evi- 
idenoe  upon  the  trial.  The  delivery  of  a  document  is  more  than  the 
production  of  it;  for  delivery  imports  a  surrender  or  parting  with  pos- 
session for  a  permanent  purpose.  A  familiar  illustration  of  the  meaning 
of  the  word  "  delivery  "  is  found  in  the  law  upon  the  subject  of  the  execution 
of  deeds,  as  well  as  in  the  law  of  contract.  Of  its  meaning  in  the  law  of  con- 
tracts, Judge  BoxTViER  gives  this  definition:  "The  transfer  of  the  possession 
of  a  thing  from  one  person  to  another."  Bouv.  Diet.  Tit.  "Delivery  " 
But  the  meaning  of  words  is  to  be  determined  from  those  with  which  they 
are  associated,  or,  as  the  maxim  is,  noscitwi  a  sociis;  and  the  words  with 
which  the  word  "delivery"  is  associated  very  plainly  show  that  it  was 
not  used  as  meaning  the  production  of  an  instrument  of  evidence  for  the 
purposes  of  the  trial.  The  statutory  provision  quoted  refers  to  an  order 
compelling  the  person  against  whom  it  is  directed  to  do  an  act  divesting 
himself  of  possession  and  title;  for  no  other  meaning  can  be  justly  as- 
signed to  the  words  "execution,"  "assignment,"  or  "delivery,"  and  these 
are  the  words  which  control  the  provision.  It  cannot  be  even  plausibly 
maintained  that  these  words  refer  to  the  mere  production  of  documents 
for  inspection,  for  this  would  be  to  wrench  them  from  their  weU-known 
and  long-accepted  meaning.  We  cannot  bring  our  minds  to  the  con- 
clusion that  this  statute  was  intended  to  give  the  right  of  appeal  in  every 
case  where  there  is  an  order  for  the  production  of  a  document  for  use  as 
evidence  on  the  trial;  and  unless  this  right  of  appeal  exists  in  ever}' 
case,  whether  the  instrument  directed  to  be  produced  be  a  promissory 
note,  a  receipt,  a  lease,  or  a  deed,  it  exists  in  none.  It  is  easy  to  see 
that  the  administration  of  justice  might  be  seriously  embarrassed,  and 
vexatious  delays  secured,  if  appeals  could  be  taken  in  every  case  where 
a  written  instrument  is  ordered  to  be  produced  for  use  as  evidence  on 
the  trial  of  the  cause. 

It  is  very  ingeniously  and  ably  argued  that  great  hardship  might  often 
result  from  the  error  of  a  trial  court  in  directing  the  production  of  a  docu- 
ment; but  there  are  many  cases  in  which  the  erroneous  ruling  of  the  trial 
court  on  a  question  arising  in  the  course  of  the  proceedings  may  produce 
great  hardship,  yet  this  consideration  supplies  no  reason  for  allowing  an 
appeal.  The  truth  is  that  in  every  case  much  must  necessarily  be  left, 
in  the  first  instance,  to  the  sound  judgment  of  the  trial  judge;  and  al- 
though he  may  err,  and  thus  cause  serious  injury  to  the  party,  still  no 
appeal  will  lie  until  after  the  final  judgment;  for  the  case  cannot  be  cut 
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up  into  parts,  and  tried  by  piecemeal.  An  error  in  compelling  a  party 
to  give  oral  testimony  may  be  as  injurious  as  one  made  in  directing  the 
production  of  written  instruments  of  evidence;  but  certainly  in  such  a 
case  there  can  be  no  appeal  until  after  final  judgment.  So  an  error  may 
be  committed  in  compelling  the  disclosure  of  confidential  communica- 
tions, or  in  compelling  a  party  to  submit  to  a  personal  examination,  and 
yet  there  can  be  no  appeal  from  such  a  ruling.  So,  also,  great  hardship 
may  arise  from  erroneously  compelling  a  party  to  produce  a  letter,  a  re- 
ceipt, a  promissory  note,  a  lease,  or  a  deed;  but  the  hardship  of  the  case 
will  not  entitle  the  party  to  an  appeal.  On  the  other  hand,  to  allow  ap- 
peals from  such  rulings  before  final  judgment  would  be  a  great  hardship 
to  the  party  rightfully  demanding  the  production  of  the  instrument.  It 
would  also  be  a  great  injustice  to  the  public,  and  a  burden  to  the  courts, 
for  it  would  enable  litigants  to  take  many  appeals  in  a  single  cause. 

It  is  safer  to  trust  the  trial  judge  than  the  interested  parties.  It  is 
consistent  with  experience,  and  in  harmony  with  sound  principle,  to 
trust  to  the  judge,  rather  than  to  the  parties  having  important  interests 
at  stake,  and  often  angered  by  controversy.  It  is  far  better  to  presume 
that  the  judge  wiU  not  unjustly  require  the  production  of  a  written  docu- 
ment than  to  presume  that  a  party  will  not  abuse  the  right  of  appeal. 
It  is  therefore  important  that  the  right  of  appeal  from  all  interlocutory 
orders  should  be  carefully  guarded,  and  the  statutes  conferring  it  strictly 
construed*     On  this  point  the  authorities  agree*     Appeal  dismissed* 

NOTE. 

For  a  iiill  discaasion  of  the  question  of  what  orders  are  appealable,  see  Farson  y. 
Qorhani,  (111.)  7  N.  E.  Rep.  104,  and  note,  106-108. 

An  order  in  an  attachment  suit  that  a  plaintiff  has  discontinued  his  attachment  by 
taking  Judgment  on  the  merits,  without  filing  a  replication  to  a  plea  to  the  attachment, 
and  striking  the  cause  from  the  calendar  therefor,  is  a  final  and  appealable  order. 
HemphUl  v.  Collins,  (111.)  7  N.  E.  Rep.  496. 


ai7  111.  92) 

ToDD  V.  Todd  and  others. 
•  {Supreme  Court  oflUinois.    May  14,  1586.) 

1.  Statute  of  Lihitations— Adyersb  Possession— Twenty  Ybabs — Admission 
Held  Insitppicient. 

An  admission  of  adverse  possession,  in  the  form  of  a  charge  of  possess^n, 
''from  A.  D.  1869  to  A.  D.  1881,  both  years  inclusive,  and  also  for  previous 
years,"  is  insufficient  by  itself  to  prove  an  adverse  possession  for  20  years.^ 

3.  Same— Co-Tenancy— Mere  Possession  op  Premises,  and  Appropriation  of 
l^NTS,  NOT  Adverse  to  Co-Tenant. 

The  mere  possession  of  the  common  premises  by  one  co-tenant,  and  appro- 
priation of  the  rents  thereof,  is  not  suflScient  to  make  out  a  case  of  adverse 
possession  against  a  co-tenant.  Something  more  is  required.  There  must  be 
outward  acts  of  exclusive  ownership  of  an  unequivociU  character. 

Error  to  Moultrie. 

John  R.  Eden  and  0.  C.  Clarke  for  plaintiflf  in  error, 

Mouser  &  ^pMer,  for  defendants  in  error. 

>  See  note  at  end  of  case. 
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Graio,  J.  This  was  a  bill  brought  by  William  H.  Todd,  the  plain- 
tiflf  in  error,  against  Mary  A.  Todd,  to  partition  a  certain  quarter  section 
of  land  in  Moultrie  county.  John  Todd  entered  the  land  in  the  year 
1854,  and  a  patent  issued  to  him  on  the  first  day  of  May  of  that  year. 
On  the  twenty-seventh  day  of  the  following  November,  Todd  died  in- 
testate, and  without  issue,  leaving  as  his  heirs  a  widow,  Mary  A.  Todd, 
a  father  and  mother,  one  sister,  and  one  brother,  William  H.  Todd. 
Since  the  death  of  John  Todd,  his  father,  mother,  and  sister  have  died, 
leaving  the  complainant  as  their  sole  heir. 

From  this  statement  of  facts,  which  seems  to  be  conceded  on  both 
sides,  it  is  apparent  that  the  complainant  would  be  entitled  to  an  undi- 
vided one-half  of  the  land,  subject  to  the  dower  rights  therein  of  Mary  A. 
Todd,  unless  something  has  occurred  since  the  death  of  John  Todd  to 
deprive  him  of  the  title  which  descended  to  him  under  the  statute,  or 
to  bar  his  right  of  action.  In  the  answer,  the  defendant  Mary  A.  Todd 
sets  up  as  a  defense  to  the  case  made  in  the  bill,  that  since  the  death  of 
her  husband  she  has,  by  her  agents  and  tenants,  held  possession  of  said 
tract  of  land,  improved  the  same,  and  paid  all  taxes  and  assessments 
thereon,  and  she  invokes  the  statute  of  limitations  as  a  bar  to  a  recovery. 
It  is  not  claimed  in  the  argument  that  the  defendant  made  out  a  case  un- 
der what  is  known  as  the  "Limitation  Act  of  1835  or  1839,"  but  it  is 
contended  that  the  defendant  was  in  the  adverse  possession  of  the  prem- 
ises for  over  20  years  before  the  filing  of  the  bill,  and  upon  this  ground 
the  action  was  barred.  The  record  before  us  contains  but  little  evidence 
bearing  upon  this  question.  It  will  all  be  found  in  the  answer  of  the 
witness  W.  H.  Todd  to  interrogatories  No.  16  and  17,  as  follows: 

**  Interrogatory  16.  State,  if  you  know,  who  occupies  the  land  in  controversy 
la  this  suit,  and  upon  what  tenure  hB  holds.  Anatoer.  The  man  who  lives 
on  the  land  or  rents  it  Is  named  Nelson  Lemmon.  He  is  the  tenant  by  ar- 
rangement with  William  G.  Patterson,  who  claims  to  be  the  agent  of  Mary 
A.  Todd,  the  defendant  in  this  case.  Int.  17.  State,  if  you  know,  what  im- 
provements are  on  the  land.  A.  A  story  and  a  half  frame  dwelling-house,  a 
small  barn  or  stable,  and  some  other  out-buildings  and  fencing." 

Giving  this  testimony  all  the  weight  that  it  is  entitled  to  receive  in  any 
court,  it  merely  establishes  the  fact  that  the  defendant  was  in  the  pos- 
session of  the  premises,  at  the  time  the  deposition  of  the  witness  was 
taken,  by  or  through  a  tenant,  and  that  there  is  a  dwelling-house,  bam, 
out-houses,  and  fencing  on  the  land.  How  long  the  defendant  had  been 
in  the  possession  of  the  premises,  or  whether  that  possession  was  adverse 
to  the  complainant  in  the  bill,  is  not  disclosed.  So  far,  then,  as  evi- 
dence is  concerned,  it  must  be  conceded  that  the  defendant  failed  entirely 
to  establish  such  an  adverse  holding  as  would  bar  a  recovery. 

The  complainant  in  the  bill  of  complaint  made  the  following  all^a- 
tion: 

"Orator  further  charges  that  said  defendant,  Mary  A.  Todd,  has  had  the 
use  and  occupation  and  has  collected  the  rents  upon  said  land  from  A.  D. 
1869  to  A.  D.  1881,  both  yeara  inclusive,  and  also  for  previous  years,  and  has 
collected  a  large  amount  of  rent,  but  the  precise  amount  is  unknown  to  your 
orator,  and  has  had  the  use  of  said  money  for  many  years;  and  orator  alleges 
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that  she  otight  to  aoeoant  to  oiUtor  and  said  William  H.  Walker  for  the  rents 
BO  collected,  and  reasonable  interest  thereon;  and  orator  says  that  said  par- 
ties are  entitled  to  have  said  land  partitioned." 

And  it  is  insisted  that  this  avennent  in  the  bill,  in  connection  with 
the  evidence  supra,  is  sufficient  to  establish  an  adverse  possession  of  the 
premises  for  20  years.  This  all^ation,  conceding  it  to  be  an  admission 
which  binds  the  complainant,  falls  far  short  of  establishing  20  years' 
possession  of  the  land,  or  that  the  possession  was  adverse.  Possesaion  of 
the  premises  from  1869  to  1881,  both  years  inclusivj,  would  not  consti- 
tute 20  years'  possession,  nor  will  the  other  language  used,  "for  previous 
years,''  under  any  fair  constrpction,  render  the  allegation  sufficient  to 
meet  the  object  contemplated  by  the  defendant.  It  may  be  a^ked,  hoW' 
many  years,  under  the  averment,  did  the  defendant  occupy  the  prems 
ises  prior  to  1869?  If  she  occupied  in  1867  and  1868 ,  that  might,  under 
the  allegation,  constitute  "previous  years, "and  yet  it  would  not  be  suffi- 
cient. But,  however  this  may  be,  the  allegation  contains  nothing  under 
which  it  can  be  held  that  the  possession  of  the  defendant  was  adverse. 
The  possession  of  one  co-tenant  will  not  be  adverse  to  the  other,  where 
there  is  a  mere  possession  of  the  premises  and  an  appropriation  of  the 
rents.     Something  more  is  required. 

In  Buach  v.  Huston,  75  111.  347,  where  a  similiar  question  arose,  it  is 
said: 

"It  is  not  sufSdent  that  he  continues  to  occupy  the  premises,  and  appro- 
priates to  himself  the  exclusive  rents  and  profits,  makes  light  repairs  and 
improvements  on  the  land,  and  pays  the  taxes;  for  all  this  may  be  consistent 
with  the  continued  recognition  pf  the  rights  of  his  co-tenants.  To  constitute 
a  disseizin  there  must  be  outward  acts  of  exclusive  ownership  of  an  unequiv- 
ocal character,  overt  and  notorious,  and  of  such  a.  nature  as  by  their  own 
import  to  impart  information  and  give  notice  to  the  co-tenants  that  an  ad- 
verse possession  and  an  actual  dissei2in  are  intended  to  be  asserted." 

This  ruling  was  affirmed  in  Ball  v.  Palmer,  81  111.  370,  and  it  has 
been  followed  in  subsequent  cases,  which  it  will  not  be  necessary  to  cite. 

Conceding  the  fact  to  be  as  alleged  in  the  bill,  that  the  defendant,  who 
was  a  co-tenant  with  the  complainant,  went  into  the  possession  of  the 
land,  occupied  the  same,  and  appropriated  the  rents  to  her  own  use, 
this  alone  would  not  render  her  possession  adverse.  The  law  requires 
something  more.  Outward  acts  of  exclusive  ownership  of  a  notorious 
character  were  required.  The  record,  howeverj  contains  nothing  of  the 
kind.  It  nowhere  appears  that  the  defendant,  when  she  went  into  the 
possession  of  the  land,  asserted  or  even  claimed  that  she  was  the  exclu- 
sive owner.  For  aught  that  appears,  she  may  have  occupied  with  the 
knowledge  and  consent  of  the  complainant. 

From  what  has  been  said  it  follows  that  the  evidence  in  the  record  is 
not  suffident  to  sustain  the  decree  dismissing  the  bill,  and  the  decree 
will  have  to  be  reversed,  and  the  cause  will  be  remanded. 

NOTE. 

Advene  possession  which  will  set  the  statute  of  limitations  in  motion  most  be  open 
and  ooutinuous  and  notorious.    Mauldin  v.  Cox,  (Csl.)  7  Pao.  Kep.  804. 
Mere  entry  upon  land,  without  open  and  adverse  and  continuous  ponociiJon,  Is  not 
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sniflcient  to  ^p  the  ranning  of  the  statute  of  UmitatioiiB.  Donovan  t.  Cinell,  (Mich.) 
19  N.  W.  Rep.  146. 

Going  upon  wild  land,  digging,  and  hunting  for  a  corner  and  boundary  lines,  driy- 
ing  cattle  on  the  land,  and  employing  a  man  to  break,  in  the  following  spring,  are 
not  such  going  into  possession  as  will  set  the  statute  of  limitations  in  operation  so  as 
to  create  a  title  by  virtue  of  adverse  possession.  Brown  y.  Rose,  (Iowa,)  7  N.  W.  Rep. 
133. 

The  statute  of  limitations  does  not  commence  to  run  in  favor  of  adverse  possession 
of  lands  until  after  the  issuance  of  the  patent  to  such  lands.  Ross  v.  Evans,  (Cal.)  4 
Pac.  Rep.  443. 

The  statute  of  limitations  does  not  run  against  the  owner  of  unoccupied  lands  until 
some  one  assumes  to  take  adverse  possession.    Gray  v.  Jones,  14  Fed.  Rep.  83. 

Proof  of  a  verbal  sale  of  the  interest  of  one  of  the  heirs  to  an  estate  to  another  of  the 
heirs,  followed  by  20  years'  adverse  possession  in  such  other  heir,  held  to  create  a  suf- 
ficient title  in  the  latter.    Hyne  v.  Osborn,  (Mich.)  28  N.  W.  Rep.  821. 

For  a  full  discussion  of  the  question  of  the  statute  of  limitations,  when  they  begin  to 
run,  and  what  prevents  them  running,  etc.,  see  Stewart  y.  McBumey,  (Pa.)  1  Atl.  Rep. 
638,  and  note,  641-654. 


(117  ni.  404) 

Potter  v.  Gronbeck  and  others. 
(Supreme  0<ywri  of  JMnoie,    June  12, 1886.) 

1.  AfiSIONMENT  — NeOOTIABUB  INSTRUMENTS  —  InSTBXTHENT  DEPENDINQ  ON  Ez- 

TRiNsio  Proof  is  not. 

By  the  statute  of  this  state  on  neffotiable  instruments,  (2  Starr  &  C.  St  e, 
96,  pars.  8, 4,)  any  instrument  in  writing  for  the  payment  of  money  or  articles 
of  personal  property  is  assignable,  as  are  bills  of  exchange.  But  an  instru- 
ment depending  on  extrinsic  proof  to  establish  its  character  as  a  binding  ob- 
ligation IS  not  so  assignable.  Kingsbury  v.  Wall,  68  Dl.  811,  followed. 
S.  Sake —doYBN ANT  fob  Rent  mat  be— Fob  Rent  "fbom  Oooupanot,*  ob 
"fob  Rent,  and  Performance  of  Otheb  Covenaittb,  "  ib  not. 

A  covenant  for  the  payment  of  rent  simply  may  be  assignable;  but  a  cov- 
enant for  the  payment  of  rent  "from  occupancy,"  or  for  payment  of  rent 
from  such  time,  and  the  performance  of  other  covenants  as  to  the  condition 
of  leased  property,  is  not  absolutely  assignable  under  the  statute;  and,  afor- 
iiari,  a  guaranty  of  such  a  lease  is  not  assignable  absolutely  under  the  statute, 
so  AS  to  enable  the  assignee  to  sae  in  his  own  name. 
8.  Guarantt— Joint  Quarantt— Witbdrawal  of  One.  befobe  Completion, 
.  Without  Notige  to  Others,  Releases  them. 

Where  negotiations  were  made  for  the  joint  guaranty  of  a  lease  by  several 
persons,  ancf  afterwards,  before  the  completion  of  the  contract,  one  of  the 

{)ropo8ed  guarantors  withdrew  from  the  proposed  agreement,  and  notified  the 
essor,  who  thereupon  accepted  the  lease  as  guarantied  by  the  others,  with- 
out  notifying  them  of  the  withdrawal  of  the  proposed  Joint  guarantor,  he  can- 
not enforce  the  guaranty  against  them. 
4.  Appeal— Certificate  of  JxmoE  That  He  did  not  Consideb  Cebtain  Et- 

IDENCE,   ImMATEBIAL. 

In  the  consideration  of  a  cause  on  appeal,  the  certificate  of  the  trial  Judge,  in 
a  case  tried  by  the  court,  that  he  did  not  consider  certain  evidence  contained 
in  the  bill  of  exceptions,  is  immaterial.  Where  the  court  heard  the  testimony, 
it  will  be  presumed  that  it  was  duly  considered,  and  the  judge -will  not  be 
permitted,  any  more  than  a  Jury,  to  say  he  has  disregarded  his  duty,  and  not 
.  considered  the  evidence. 

.  Appeal  from  First  district. 

Scott,  C.  J.  There  would  seem  to  be  no  reason  why  the  present  judg- 
ment should  be  affirmed,  without  any  refeor^^noe  to  the  merits  of  the  con- 
troversy. It  is  seen  the  suit  was  commenced  by  "Lauchlin  McLean, 
for  the  use  of  Delonas  W.  Potter.'*  Afterwards,  by  leave  of  court, 
granted  for  that  purpose,  Lauchlin  McLean  was  dismissed  but  of' the 
'  suit,  leaving  Delonas  W.  Potter  the  only  plaintiff;  and  ainoe  thian  the 
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suit  has  progressed  in  fhe  name  of  Potter,  and  he  alone  appealed  from 
the  decision  of  the  trial  coart.  It  is  obvious  there  can  be  no  recovery 
against  defendants  on  the  common  counts  for  rent  due  from  the  lessees. 
If  any  recovery  could  be  had,  it  must  be  upon  their  guaranty  of  the 
payment  of  the  rent,  and  the  performance  of  the  covenants  of  the  lease. 
But  can  Potter  recover  on  that  guaranty  in  his  own  name?  That  de- 
pends upon  the  fact  whether  the  allied  guaranty  is  assignable,  under 
our  statute,  so  as  to  enable  the  assignee  to  maintain  a  suit  upon  it  in  his 
own  name.  It  is  thought  it  is  not  assignable,  as  is  negotiable  paper,  so 
a&  to  vest  the  legal  title  in  the  assignee.  It  is  true  that,  under  the  statute 
of  this  state,  any  instrument  in  writing  for  the  payment  of  money  or 
articles  of  personal  property  is  assignable,  as  are  bills  of  exchange,  so 
as  absolutely  to  transfer  and  vest  the  property  thereof  in  each  and  every 
assignee  succeeding.  But  the  guaranty  declared  upon  is  not  such  an 
instrument.  It  is  to  be  observed  defendants  undertook  to  guaranty  the 
payment  of  the  rent,  and  the  performance  of  the  covenants,  by  the  party 
of  the  second  part  in  the  within  lease,  covenanted  and  agreed  in  manner 
and  form  as  in  said  lease  provided,  for  three  years  from  the  date  of  oc- 
cupancy. One  objection  that  appears  upon  the  face  of  the  instrument 
is,  it  is  not  an  unconditional  promise  or  obligation  for  the  payment  of 
money.  Before  any  rent  could  be  recovered,  the  fact  of  occupancy  by 
the  lessees  must  be  averred  and  proved.  An  instrument  depending  upon 
extrinsic  proof  before  it  becomes  a  binding  obligation  for  the  payment 
of  money  is  not  assignable,  under  the  statute,  so  as  to  vest  absolutely 
the  legal  title  in  the  assignee.     Kingsbury  v.  Wall,  68  111.  311. 

But  a  graver  objection  appears  on  the  face  of  the  guaranty.  It  is 
that  the  undertaking  to  guaranty  the  payment  of  the  rent,  and  the  per- 
formance of  the  covenants  of  ttie  lease,  is  an  entirety,  constituting  a 
single  agreement.  Certainly  that  clause  that  obligates  defendants  to 
guaranty  the  "performance  of  the  covenants"  of  the  lease  by  the  lessees 
is  not  assignable  under  the  statute,  as  are  bills  of  exchange.  It  is  not 
for  the  payment  of  money  or  articles  of  personal  property.  If  the 
agreement  contained  no  covenant  other  than  for  the  payment  of  the 
rent,  it  would  no  doubt  be  assignable,  and  the  assignee  might  maintain 
an  action  upon  it  in  his  own  name.  But  this  instrument  contains  other 
covenants,  constituting  one  agreement,  and  it  is  not  allowable  to  assign 
one  covenant  in  an  instrument  containing  other  covenants  not  assignable. 
That  would  be  to  split  up  a  cause  of  action,  which  the  practice  will  not 
permit.  In  no  event  can  the  present  plaintiff  recover  on  the  alleged 
guaranty  of  defendants. 

But,  without  considering  all  the  questions  made  on  the  argument,  the 
decision  affirming  the  judgment  of  the  appellate  court  may  be  placed  on 
the  distinct  ground,  one  of  the  grantors.  Levin,  revoked  his  guaranty 
without  the  knowledge  or  consent  of  the  other  guarantors  before  the  lease 
was  delivered,  and  so  notified  both  the  lessor  and  the  lessees.  Yet  the 
lessor,  after  being  notified,  accepted  the  lease  and  guaranty  without 
communicating  that  fact  to  the  other  guarantors. 

No  importance  is  attached  to  the  amended  bill  of  esRpeptipna,  in^  which 
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the  trial  judge  recites  'Hhat,  in  announcing  the  finding  for  defendants, 
the  court  did  not  consider  the  evidence  contained  in  the  bill  of  excep- 
tions." The  process  of  reasoning  by  which  the  trial  court  may  have 
reached  its  conclusion  is  a  matter  of  no  consequence.  The  court  heard 
the  testimony  offered,  and  the  presumption  is  it  was  duly  considered; 
and  certainly  the  judge  who  tried  the  cause,  instead  of  a  jury,  will  not 
be  heard  to  say  he  disregarded  his  duty  in  that  respect,  and  refused  to 
consider  the  evidence  introduced,  any  more  than  a  jury  would  be  per- 
mitted to  make  such  a  declaration. 

The  allied  guaranty  was  declared  on  in  the  special  count  of  the  dec- 
laration as  the  joint  and  several  obligation  of  defendants.  The  fact  of 
the  joint  liability  of  defendants,  as  well  as  their  several  liability,  was 
distinctly  put  at  issue  by  the  pleadings.  Upon  some  of  the  issues  made, 
the  evidence  was  squarely  conflicting.  There  was  evidence  tending  to 
show  that  Levin,  whose  name  appears  as  one  of  the  makers,  revoked  his 
guaranty  before  the  lease  was  delivered,  or  accepted  by  the  lessor;  that 
the  other  guarantors  had  no  knowledge  of  such  revocation,  and  never 
consented  to  it,  and  that,  after  being  so  notified,  the  lessor  accepted  such 
lease  and  guaranty  without  notifying  the  other  guarantors  of  the  revoca- 
tion made  by  their  co-guarantor.  As  the  evidence  tends  to  establish 
these  facts,  it  will  be  understood  that  both  the  trial  and  appellate  courts, 
in  finding  the  issues  for  the  defendants,  as  the  records,  show  was  done, 
found  every  fact  the  evidence  tends  to  establish  in  favor  of  defendants, 
and  the  finding  of  facts  by  th'd  latter  court  on  all  controverted  questions 
of  fact  is  of  course  conclusive  upon  this  court.  The  law  is,  a  guarantor 
may  revoke  his  guaranty  at  any  time  before  it  is  delivered  or  accepted; 
and  if  the  lessor  in  this  case*  afterwards  Itigcepted  the  guaranty,  with 
knowledge  of  its  revocation,  without  informiflg  the  other  guarantors  of 
such  fact,  that  would  release  them  also  from  any^  supposed  obligation  as 
joint  guarantors  with  their  co-gqarantor.  Levin.  N^ssuming  that  to  be 
the  fact,  as  must  be  done  as  the  record  comes  befcN^©  this  court,  there 
could  be  no  judgment  against  Levin,  and  of  course  {"here  could  be  no 
judgment  in  an  action  of  asmmpeit^  as  this  is,  unless  it  oi^^ld  go  against 
all  of  defeudantn. 

The  judgment  of  the  appellate  court  must  be  affirmed. 


(117  111.  339) 

Johns  r.  Boyd.* 

(Supreme  Court  of  lOinoie.    June  13, 1886.)  \ 

Appbal— Bill  to  Vaoatb  Levy  oh  Land  — No  Fbjbbhold  Involtbd.      \ 
This  WB8  a  bill  to  vacate  a  levy  of  an  execution  upon  certain  lands  on  l 
'    ground  that  complainant,  against  whom  the  judgment  and  execution  ran,  lAf 
no  interest  In  the  land  subject  to  levy.    The  bilT  was  tiled  before  any  sale  \ 
the  sheriff,  and.contained  a  prayer.that,  in  case  of  a  sale  by  the  sheriff  pencL 
in^  the  hearing  of  the  bill,  the  sale  be  vacated  as  a  cloud  on  the  title.    Th< 
sheriff  did  sell  the  land,  under  the  writ,  before  the  hearing,  and  on  the  fina 

'A  ^^titionfor  rehearing  is  pending  in  this  cas^.  -  •  «• 
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bearing  the  Bale  was  vacated.  An  appeal  was  prayed  directly  to  the  supreme 
court.  This  was  error.  The  case  involved  no  ireehold,  and  tine  appeal  should 
have  been  to  the  appellate  court 

Appeal  from  Bureau. 

Scott,  C.  J.  The  bill  in  this  case  was  brought  by  Alexander  Boyd, 
in  the  circuit  court  of  Bureau  county,  against  Charles  Johns,  and  was  to 
set  aside  a  levy  made  on  the  right,  title,  and  interest  of  complainant  in 
certain  premises  by  virtue  of  an  execution  issued  on  a  judgment  rendered 
in  the  circuit  court  in  favor  of  defendant,  and  against  complainant,  on 
the  ground  complainant  had  no  such  interest  in  the  premises  as  was  sub- 
ject to  levy  and  sale  on  execution.  The  bill  was  filed  before  any  sale 
was  made  by  the  sheriff,  and  the  bill  prayed  that  in  case  a  sale  should 
be  made  of  the  property  before  the  cause  should  come  to  a  hearing,  that 
such  sale  might.be  declared  void,  and  set  aside  as  a  doud  upon  the  title 
to  the  premises.  It  seems  the  property  was  sold  by  the  sheriff  after  the 
bill  had  been  filed;  and  on  the  final  hearing  of  the  cause  the  court  found 
most  of  the  allegations  of  the  bill  to  be  true,  and  decreed  that  the  levy 
upon  the  sale  of  the  premises  on  the  execution,  and  the  certificate  of 
purchase  issued  to  defendant  in  pursuance  of  such  sale,  be  declared  null 
and  void,  and  tliat  the  same  be  set  aside  as  a  cloud  upon  the  title  to  the 
premises.  From  that  decree  defendant  prayed  for  and  was  allowed,  an 
appeal  directly  to  this  court,  which  he  afterwards  perfected  by  giving 
bond  as  required  in  the  order  of  the  court  allowing  the  appeal.  It  is 
obvious  the  appeal  in  this  case  was  inadvertently  taken  directly  to  this 
court,  as  no  freehold  is  involved,  nor,,  indeed,  any  other  question  that 
would  give  this  court  jurisdiction  in  the  first  instance  to  hear  andi  de- 
termine the  cause.  It.  should  have  been  taken  to  the  appellate  court. 
It  is  seen,  the  bill,  in  the  first  place,  was  simply  to  .set  aside  a  levy  made 
upon  certain  premises  by  virtue  of  an  execution.  It  contained  also  a 
prayer  that  in  case  a  sale  should  be  made  by  the  sheriff  of  the  property 
before  the  cause  should  be  heard,  that  such  sale  might  be  declared  null 
and  void  as  a  cloud  upon  the  title  to  the  property.  No  deed  was  ever 
made  by  the  sheriff  to  the.  purchaser  at  such  sale,  or  to  any  one  elset  for 
the  property.  The  only  question  made  is  whether  the  interest  which 
complainant  has  in  the  real  estate  levied  upon,  whatever  that  inay  be,  is, 
subject  to  levy  and  sale  on  execution.  It  is  therefore  plain  ho  freehold 
is  involved,.  Even  if  the  property  was  sold,  it  might  be  redej^mecj  by 
the  defendant  in  the  execution,  or  a  judgment  creditor  of  his,'  and  so  the' 
sale  might  never  ripen  into  title.  Previous  dedsions  of  thia  OQurt  arioi. 
conclusive  of  this  question.     Appeal  dismissed*  [ 


(m  Ml.,  as).  ;  ,  .      iv.    .'• 

Kimball  v.  Cmwr  and  otherSi 

•     (Supreme  Gourt  <if  lUmaia,    May  15, 1886A 

1  BqOTTT— Vaoaotoh  of  Dinii)~lN0APAcr]9--UKDTnB  lHn.inbKOifr-*-MBBai  Wm^ 

NB88  BY  Age  or  Disbasb.,  .....,•' 

In  order  to  vacate  a  deed  on  the  grounds  of  mental  incapacity  of  the 

grantor,  and  undue  influence  by  the  grantee,  it  la  neqejiai^ry  to.ahqw.si^cll.a 
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degree  of  mental  weakness,  as  renders  the  maker  of  the  deed  incapable  of  nn- 
derstanding  and  protecting  his  own  interests.  The  mere  circumstance  that 
the  mental  powers  have  been  somewhat  impaired  bv  age  or  disease  is  not 
sufficient,  if  the  maker  of  the  deed  still  retains  a  full  comprehension  of  the 
meaning,  design,  and  effect  of  his  acts,  unless  by  reason  of  the  undue  influ- 
ence of  the  grantee  he  was  unable  to  exercise  his  will  in  that  respect.^ 
2.  Samk— Eyidenob  of  iNOAPAcrnr  and  Undue  Influence,  Insufficibnt. 

The  testimony  in  this  case  shows  that  the  deed  was  made  between  three 
and  four  months  before  the  death  of  the  grantor,  while  he  was  in  his  last  ill- 
ness; that  during  portions  of  that  time  he  was  unfit  to  do  business,  while  at 
other  times  he  was  clear,  rational,  and  able  to  do  business.  The  court  hold 
that  the  allegations  of  the  bill  as  to  incapacity  and  undue  influence  are  not 
made  out. 

Error  to  Will. 

ScHOLFiELD,  J.  Hugh  Kennedy  died  intestate,  in  WUl  county,  on 
the  tenth  day  of  August,  A.  D.  1880,  leaving  surviving  him  his  daugh- 
ters, Ann  Cuddy,  Eliza  Cunningham,  Kate  Kerwin,  and  Mary  F.  Kim- 
ball, his  only  children  and  heirs  at  law.  Before  his  death,  on  the  twen- 
ty-seventh day  of  April,  A.  D.  1880,  he  conveyed  all  his  real  estate, — 
an  80-acre  tract  of  farm  land  in  that  county, — ^and  gave  all  his  personal 
property,  to  his  daughter  Mary  F. ;  taking  back  from  her  an  obligation 
to  support,  maintain,  and  nurse  him  during  his  life,  and  to  pay  all  his 
debts  and  his  funeral  expenses,  etc.,  after  his  death.  This  bill  is  filed 
by  Ann  Cuddy,  Eliza  Cunningham,  and  Kate  Kerwin,  their  husbands 
joining  them,  against  Mary  F.,  to  set  aside  the  deed  on  the  ground  that 
Kennedy  was  imbecile  and  mentally  incapable  of  making  a  deed  at  the 
time  this  deed  was  executed,  and  that  it  was  caused  to  be  executed  by 
the  undue  influence  of  Mary  F.  She  answered,  denying  the  material  al- 
legations of  the  bill.  On  final  hearing  the  court  decreed  in  conformity 
with  the  prayer  of  the  bill,  and  the  case  comes  here  by  the  appeal  of  the 
defendant. 

We  have  given  the  evidence,  as  it  is  presented  in  the  printed  abstract 
before  us,  careful  consideration,  and  we  are  of  the  opinion  that  it  does 
not  sustain  the  decree. 

It  must  be  kept  in  mind  that  the  burden  is  upon  complainants  to 
prove  the  allegations  of  their  bill;  that  they  must  show  such  a  degree  of 
mental  weakness  as  renders  the  maker  of  the  deed  incapable  of  under- 
standing and  protecting  his  own  interests;  that  the  mere  circumstance 
that  the  mental  powers  have  been  somewhat  impaired  by  age  or  disease 
is  not  suffiQient,  if  the  maker  of  the  deed  still  retains  a  full  comprehen- 
sion of  the  meaning,  design,  and  effect  of  his  acts,  unless  by  reason  of 
the  un^ue  influence  of  the  grantee  he  was  unable  to  exercise  his  will  in 
that  respect.  WiUemin  t.  Dunn^  93  111.  511,  and  cases  there  cited. 
Moreover,  the  undue  influence  which  will  avoid  an  instrument  of  this 
character  must  be  such  as  to  destroy  the  freedom  of  the  maker's  will. 
Mere  advice  or  argument  or  persuasion  would  not  vitiate  it,  if  made 
freely  and  from  conviction,  though  it  might  appear  that  the  instrument 
ifould  not  have  been  made  but  for  such  adviqe  or^pursuasioo.  Boe  yj 
Taylor,  4.5  111.  485;  Ckinnichad  v.  Reed^  Id,  108. 

^  »6eeiibteitendofcaa«^  -  r  : 
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The  general  condition  physically,  and,  to  some  extent,  mentally,  of 
Kennedy,  is  presented  by  the  testimony  of  Dr.  George  H.  Hosmer,  his 
attending  physician  throughout  his  illness,  embracing  the  time.when  the 
deed  was  made:  He  was  called  and  examined  in  behalf  of  the  com- 
plainants, and  evidently  testifies  without  feeling  or  bias.     He  testified: 

"I  attended  Hugh  Kennedy  in  his  last  illness;  called  about  last  of  January  un- 
til Jane;  case  of  senile  bronchitis,  with  asthma.  First  I  treated  him  to  re- 
lieve Immediate  suffering:  that  treatment  extended  through  February.  Then 
I  became  convinced  that  illness  would  be  bis  last  sickness.  After  that  I 
called  and  prescribed  for  him  with  no  hope  of  cure,  but  to  relieve  present  suf- 
fering. In  February  found  htm  up  and  sitting  around;  after  that  in  bed; 
did  not  know  if  invariably  confined  to  bed,  but  think  he  was  after  February; 
judge  his  age  over  70.  In  March,  April,  and  May  found  him  in  bed;  gener- 
ally more  or  less  difficulty  in  conversation;  at  times  he  didn't  appear  to  be  very 
stupid,  at  times  he  did ;  had  most  of  conversation  with  Mary,  as  it  seemed  to 
hurt  him  to  talk.  At  first  he  could  talk  sensibly  about  himself,  but  gradually 
became  weaker  bodily  and  mentally  until  the  end.  Can't  state  whether,  after 
February  and  March,  his  mind  was  in  condition  to  transact  important  busi- 
ness. I  didn't  have  that  in  mind*  and  made  no  test.  There  may  have  been 
times  that  it  was, — probably  not  always.  At  times  I  visited  him,  in  Febru- 
ary and  March,  he  may  have  been  of  capacity  to  execute  a  deed.  If  had  that 
in  view,  could  tell,  but  made  no  test.  There  were  times  when  he  was  not  of 
sufficient  understanding.  I  recollect,  too,  when  he  was  in  a  stupor.  It  m.ust 
have  been  last  of  May  or  first  of  June.  After  February  he  seemed  to  com- 
prehend my  coming  all  but  tliose  two  times.  Could  not  say  whether,  at  that 
time,  I  deemed  him  a  man  in  full  possession  of  his  faculties;  think  at  times 
his  faculties  were  impaired.  He  told  me  it  hurt  him  to  talk,  and  I  mostly 
talked  with  his  daughter.  Would  press  on  some  part,  and  ask  him  if  it  hurt 
him,  and  he  would  nod.  I  advised  cough  mixtures,  opiates  to  relieve  diar- 
rhea, stimulants  to  relieve  prostration,  and  suitable  nourishment.  I  advised 
brandy  and  whisky, — suitable  quantity, — and  left  it  to  herself.  I  always 
found  her  a  good  nurae.  Six  or  eight  ounces  a  day  would  be  reasonable  for  a 
inan  in  his  condition.    A  quart  would  intoxicate  and  prostrate. 

^*  Cross-examined.  First  visit  found  him  sitting  by  stove,  suffering  from 
senile  bronchitis;  mental  condition  sound  for  man  of  liis  age;  answered  all 
questions  directly  and  intelligently.  First  n^onth  he  was  in  chair,  after  that 
in  bed,  and  may  have  been  in  chair  at  times.  Prescribed  opiates  in  May  for 
painful  diarrhea;  set  in  about  May  1st;  continued  to  death;  resulted  in  in- 
voluntary discharges,  due  to  generial  debility.-  Want  of  control  of  bowels 
may  exist  where  patient  has  not  lost  mental  faculties.  Resumed  visits  ih 
six  weeks  after  March  1st;  found  him  in  bed,  weakened  down.  After  that 
saw  him  four  or  five  times.  During  visit  saw  James  P.  Murphy,  J.  P.,  in 
house  where  Mr.  Kennedy  was,  some  time  in  month  of  February.  On  that 
.  occasion  Mr.  Kennedy  was  sitting  in  chair  by  the  fire  in  sitting-room.  Be- 
fore illness  he  had  been  in  habit  of  using  whisky.  It  was  understood  to  give 
him  whisky  when  he  was  weak  and  sinking,  and  leave  it  a  good  deal  to  him- 
self when  he  wanted  it.  She  told  me  she  had  bought  wine  for  his  use,  and  I 
told  her  wine  would  gripe  him,  and  to  get  whisky  or  braridy;  I  recollect  that 
very  distinctly.  Persons  ih  his  condition,  dying  of  general  debility,^  are  Jipt 
to  be  stupid  and  weak  at  times,  and  at  other  times  revived,  H.nd  more  clear 
and  active  mentally.  In  May  and  April  he  had  difficulty  in  bronchial  region 
that  made  conversation  painful.;  and  for  a  person  not  a  physician  to  judge  of 
his  mental  condition  would  be  necessary  to  observe  him  constantly  or  fre- 
quently when  not  under  the  influence  of  stimulants,  and  after  periods  of  reSt^ 
and  before,  to  form  correct  opinion  of  his  mental  condition:    It  was  more 
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difficult  to  judge  of  his  mental  condition  than  of  a  person  dyf  ng  of  general 
debility  whdse  vocal  organs  were  all  right;  nothing  in  his  case  more  likely 
to  affect  mental  faculties  than  any  man  sinking  under  asthma  and  bronohiad 
affection.  He  exhibited  no  signs  of  mental  disorder  existing  prior  to  illness, 
except  such  as  naturally  produced  by  his  bodily  ailments;  nothing  in  his  case 
likely  to  produce  mental  disease  more  than  other  ailments  producing  similar 
bodily  and  nervous  prostration." 

At  such  times  as  he  was  revived,  and  mentally  more  active,  no  rea- 
son is  given  in  this  evidence,  though  the  doctor  shows  that  he  made  no 
examination  of  Kennedy's  mind  with  reference  to  an  opinion  upon  that 
subjebt,  why  Kennedy  could  not  make  a  deed.  He  thinks,  after  Fe\y* 
ruary  and  March,  there  may  have  been  times  when  his  mind  was  com- 
petent to  make  a  deed, — probably.it  was  npt  at  all  times. 

Nowy  Murphy  y  the  justice  of  the  peace,  an  apparently  intelligent  and 
disinterested  witness,  visited  him  for  the  purpose  of  transacting  business 
in  February,  and  he  also  tbok  the  acknowledgment  of  the  deed.  Thia 
is  what  he  says: 

"Knew  Hugh  Kennedy  over  ten  years.  In  1880  saw  him  in  Joliet.  Saw 
him  in  Joliet,  on  Jefferson  street,  and  shook  liands  with  him;  I  wrote  out 
his  wUl  and  testament  at  Mrs.  KimbalPs  house.  He  was  sick.  He  got  out 
of  bed,  and  sat  in  a  chair.  He  signed  the  wilL  It  was  witnessed  by  WUliam 
Ealleen  and  James  Woods.  Nobody  present  when  will  was  drawn  but  Mr. 
Kennedy  and  myself.  He  gave  me  such  directions  as  were  necessary  to  the 
draft  of  the  will.  Kobody  else  gave  me  any  directions.  Once  or  twice  his 
daughter  came  in,  and  asked  if  he  wanted  anything,  but  the  old  man  did  not 
say  anything,  noj  I  didn't  say  anything,  nor  either  of  us  do  anything  until 
she  went  out.  Two  witnesses  signed  the  will,  and  he  gave  it  to  me.  Hei 
understood  what  he  was  doing.  He  was  weak  and  sick,  and  as  rational  as 
anybody  I  could  talk  to.  I  think  he  was  as  sensible  as  anybody;  had  posses- 
sion of  his  senses,  then,  in  my  opinion,  as  perfectly  as  when  I  had  known  him 
in  good  health.  Saw  him  again  in  same  house.  That  will  was  changed  a 
little.  Idrew  what  is  called  a  codicil.  Gan*t  tell  how  long  I  talked  with  him 
then.  When  I  was  drafting  the  codicil,  nobody  present  but  Mr.  Kennedy  and 
I.  He  was  in  the  same  room ,  sitting  in  the  same  chair,  as  before.  He  signed 
the  codicil,  and  the  two  persons  that  witnessed  the  will  witnessed  it.  His 
mind  was  as  cJiear  then  as  when  I  drew  the  wUl.  Saw  him  again  in  the  same 
house ;  can' t  tell  how  long  after.  Went  there  with  J.  L.  O'Donnell,  near  even- 
ing. I  think  O'Donnell  requested  me  to  go  to  acknowledge  a  deed.  Mr. 
Kennedy  was  sitting  up  in  bed.  I  got  the  deed,  and  went  into  his  room, — 
next  room  to  sitting-room.  I  asked  the  old  man  if  that  was  his  signature, 
and  if  be  understood  the  contents  of  the  deed,  and  he  said,  'Yes.'  Think 
O'Donnell  drafted  the  body  of  the  deed.  Mr.  Kennedy  was  sane  and  in  his 
right  mind  then,  but  a  little  weaker  than  when  I  saw  him  previously.  He 
and  I  talked  about  how  comfortable  he  was,  how  well  he  was  taken  care  of,  and 
that  it  would  probably  be  the  last  time  I  would  see  him,  as  the  man  expected  to 
die  in  a  short  time^  He  told  me  to  destroy  the  will  and  codicil  after  the  deed 
was  made.^  When  he  told  me  that,  I  think  he  was  as  sane  and  as  reasonable 
as  at  any  time  I  ever  conversed  with  him.  Kear  as  I  recollect,  I  stood  close  by 
his  bed  while;  there.  Mary  Kimball  was  grantee  in  that  deed.  I  destroyed 
the  will  and  codicil  in  obedience  to  his  directions.  There  was  land  given  to 
Mrs.  Kimball  in  the  will.  He  told  m.e  it  was  the  same  land  mentioned  in  the 
deed;  that  for  fear  there  would  be  trouble  about  the  will,  and  to  put  an  end 
to  thatfhe  thought  he  would  make  it  into  a  deed.  The  real  estate  mentioned 
in  the  will  was  given  by  the  will  to  Mary  Kimball.    There  was  notes,  a  watch* 
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a  hat,  and  other  things  t  can't  remember  in  the  will.  The  notes  were  given 
to  his  brother;  the  other  little  articles  to  his  daughters  and  daughters'  chil- 
dren. The  codicil  made  some  change,  but  I  am  positive  it  was  not  the  real 
estate.  I  think  he  was  a6  all  times  determined  that  Maiy  Kimball  should  have 
the  land.  Think  codicil  was  that  his  funeral  expenses  be  paid,  and  what  was 
left  of  the  notes  be  divided  among  his  daughters.  The  will  and  codicil  were 
in  my  writing,  and  after  they  were  executed  no  person  ever  saw  them  but  me. 
I  destroyed  them  the  same  evening  I  drew  the  deed.  When  I  drew  the  will, 
I  learned  his  feelings  were  friendly  towards  Mary  Kimball,  and  he  was  very 
grateful  to  her.  I  learned  from  him  that  Cuddy  didn't  treat  him  very  well, 
and  he  wasn't  vei7  pleased  with  Kerwin  either.  Don't  recollect  he  said  any- 
thing about  Kavanaugh.  My  impression  is  it  was  from  Cuddy  he  feared 
trouble." 

Mr.  O'Donnell,  an  attorney  at  law,  testified  that  he  went  to  see  Ken- 
nedy on  request  communicated  to  him  by  the  husband  of  the  defendant 
as  having  been  made  by  Kennedy;  that  Kennedy  talked  intelligently  of 
some  general  matters,  and  then  told  witness  that  he  had  made  a  wiU, 
and  that  he  was'  afraid  that  his  son-in-law  Cuddy  would  make  Mary 
trouble  when  he  died;  that  he  wanted  to  make  it  safe;  that  Mary  had 
been  very  kind  to  him;  that  Kennedy  then  inquired  if  he  could  make  a 
deed  of  the  property  to  her,  and  upon  being  informed  that  he  could, 
but  that  she  would  have  to  pay  all  his  debts,  Kennedy  said:  "Well, 
she  can  pay  the  debts.  I  want  to  make  a  deed  to  her.**  The  witness 
then  detailed  some  further  conversation,  showing  an  intelligent  under- 
standing of  his  property,  after  which  the  witness  left,  promising,  to  re- 
turn on  &  future  day.  This  conversation  all,  the  witness  says,  occurred 
in  the  absence  of  the  defendant.  Some  days  afterwards  the  defendant 
called  upon  the  witiiess,  saying  that  her  father  desired  to  see  him.  The 
witness  then  went  again  to  Kennedy,  taking  Murphy,  the  justice  of  the 
peace  who  had  drawn  the  will,  with  him.  He  testified  that  Kennedy 
then  inquired  why  the  witness  had  not  come  sooner,  and  he  details  con- 
versation showing  that  Kennedy  had  an  intelligent  appreciation  of  his 
condition,  and  of  the  business  in  hand.  The  deed  was  then  drawn, 
read  over  to  Kennedy  twice,  and  he  signed  it.  He  inquired  what  he 
owed  the  attorney,  took  out  his  pocket-book,  which  was  within  reaching 
distance,  and  paid  five  dollars,  promising  to  pay  the  residue  when  in- 
formed of  the  amount.     The  witness  then  proceeds  thus: 

''Before  the  'squire  came  in  he  said  he  wanted  his  daughter  to  pay  his  debts, 
give  money  to  the  priest  for  prayers,  and  build  a  monument,  and  wanted  her 
bound  in  life  to  do  that.  I  could  get  no  paper  but  narrow  note-paper  the 
child  had.  I  said  I  would  come  again,  and  'Squire  Murphy  said:  •  Yes;  Mr. 
0*Donnell  can  come  up  here  any  time.'  Then  the  'squire  and  he  commenced 
talking  Irish,  and  I  went  out,  and  left  them  talking  Irish  in  the  room.  The 
'squire  came  out.  I  went  back,  and  asked  what  to  do  with  the  deed.  He 
said,  *  Give  it  to  Mary,  and  let  her  do  what  she  likes  with  it.'  " 

On  a  subsequent  day  the  witness  drew  the  obligation  binding  the  d^ 
fendant  to  perform  her  part  of  the  contract,  and,  after  the  witness  read 
it  over  to  Kennedy,  the  defendant  signed  it.  The  witness  afterwards 
adds: 

v.7N.E.no.6 — 88 
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-*I  bavenv  Any  oouu^  Mr.  Kennedy  understood  what  he  was  doing,  or  I 
wouldn't  have  drawn  the  deed.  I  am  one  of  the  attorneys  in  this  case.  At 
time  I  drew  the  deed  I  was  not  the  attorney  of  Mrs.  Kimball.  I  was  paid  by 
Mr.  Kennedy.  Once  when  I  was  there,  he  said  he  trusted  me  to  see'  that 
this  thing  was  all  right;  said,  *1  will  trust  you  to  see  that  my  wishes  are 
carried  out  as  I  want  it;  that  my  property  goes  to  Mrs.  Kimball,  and  she  is 
not  disturbed.'  *' 

On  cross-examination  the  witness  further  testified: 

''He  [».  e.  Kennedy]  asked  me  if  he-  could  give  a  deed.  I  never  saw  his 
will.  Told  him  will  was  as  good  as  deed.  He  said  they  was  lawing  about 
wills  all  the  time.  He  never  told  me  about  his  personal  property  except  what 
I  hsive  said.  Don't  recollect  he  ever  told  me  what  the  will  contained.  He 
said  he  might  linger  a  long  time;  he  was  a  great  burden  to  Mrs.  Kimball, 
and  she  was  very  kind  to  him.  He  said  Mr.  Cuddy  was  very  fond  of  lawing, 
and  would  make  her  troubla** 

E.  F.  Dunham,  a  witness  called  for  the  complainants,  testified  that 
he  served  a  summons  on  Kennedy  on  the  fourth  of  May,  A.  D.  1880, 
and  that  Kennedy  said  he  was  as  helpless  as  an  infimt,  and  had  to  be 
lifted  out  and  in  every  day;  that  the  defendant  then  told  the  witness 
that  she  thought  Kennedy  was  not  getting  any  better;  that  he  talked 
better  than  common  that  day;  that  there  were  days  that  he  lay  stupid, 
and  did  not  say  anything!  The  witness  added  that  Kennedy  seemed- 
confused,  and  did  not  know  what  to  do.  This,  however,  it  will  be  reool- 
lected,  was  some  eight  days  after  the  deed  was  executed,  and  Kennedy 
was  therefore  necessarily  weakened  and  impaired  each  day,  gradually, 
slightly,  though  it  may  be,  by  the  constant  acceleration  of  the  disease 
which  was  wearing  his  life  away.  Still,  in  what  this  witness  shows  that 
Kennedy  then  said  there  is  no  evidence  of  imbecility  or  serious  mental 
impairment.     The  witness  said: 

"He  was  in  bed.  I  read  summons,  and  he  did  not  know  what  he  could 
do;  asked  my  advice.  I  told  him  it  was  note  of  hand.  He  asked  what  he 
had  better  do.  I  told  him  it  would  not  make  any  difference  whether  he  was 
there  or  not" 

.    On  cross-examination  the  witness  further  said: 

"Voice  low  and  feeble.  Asked  my  advice.  He  said  he  was  too  feeble  and 
sick  to  attend  to  it;  told  him  he  was  sued  with  McFartland,  and  it  would 
make  no  difference  whether  he  was  there  or  not;  they  would  get  judgment 
anyway;  and  he  said  if  that  was  so  he  would  let  it  go." 

It  is  dear  that  he  knew  what  the  summons  meant,  and,  on  bdng  in- 
formed on  what  account  the  suit  was  brought,  he  seems  to  have  as  per 
fectly  comprehended  the  situation  as  any  one  ooald.  He  talked  as  ra 
tionally  as.  any  one  ordinarily  would,  lying  physically  helpless,  in  re- 
gard to  a  suit  on  a  surety  debt  to  which  there  was  no  l^al  defense. 

Hugh  McLaren  testified  that  he  saw  Hugh  Kennedy  at  several  differ- 
ent times  after  he  went  to  the  house  of  the  defendant,  which  other  evi- 
dence  shows  was  the  twentieth  of  December,  A.  D.  1879.  First  time, 
he  was  sitting  up;  talked  with  him.  Next  time  he  was  in  bed.  Ken- 
nedy then  talked  with  witness.     His  mind  was  all  right. 

Peter  Downey  testified;    Visited  Kennedy  in  spring,  and  in  July,  A^ 
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D.  1880.  Had  conversation  with  him.  And  he  says:  "He  recognized 
me,  arid  conversed  the  same  as  during  the  last  seventeen  years, — no  dif- 
ference, only  I  could  see  he  was  weaker.  He  was  as  rational,  talking, 
and  sensible  as  when  I  saw  him  in  1863." 

Catherine  Downey  testified  she  saw  Hugh  Xennedy;  saw  him  fre- 
quently before  and  after  he  was  taken  sick,  and  conversed  with  him. 
She  saw  and  conversed  with  him  in  May.  He  was  then  sitting  up,  but 
very  weak.  She  also  saw  him  in  June  and  July.  She  says,  "All  that 
time  I  seen  him  he  was  capable  of  transacting  any  business,  up  to  the 
twentieth  of  July,  by  giving  him  a  little  time  to  talk." 
;    Eliza  Foley  testified: 

"His  mind  was  clear  and  bright  in  April.  He  understood  what  he  was 
saying;  was  weak,  but  his  mind  clear.  So  far  as  I  was  able  to  understand, 
be  was  able  to  sign  a  deed  of  land  intelligently." 

C.  J.  Kimball:  Saw  Kennedy  almost  every  week  during  spring  and 
summer  of  1880;  saw  him  short  time  before  he  died.  And  he  says, 
"During  all  that  time  I  know  he  was  in  his  right  mind." 

John  H.  Foley  says:  Saw  Hugh  Kennedy  at  Kimball's  very  often; 
saw  him  sick  in  bed,  and  talked  with  him  up  to  a  week  before  he  died. 
*  *  *  During  that  time  he  was  in  possession  of  his  senses  sufficiently 
to  understand  an  ordinary  business  transaction. 

William  Stapleton  testified  that  he  saw  Hugh  Kennedy  in  February, 
A.  D.  1880,  and  again  10  or  12  days  before  his  death.  In  February, 
he  was  perfectly  sane. 

Mary  A.  Wood  testified  that  after  the  middle  of  February,  A.  D.  1880, 
and  until  Hugh  Kennedy  died,  she  saw  him  sometimes  every  day,  and 
sometimes  two  or  three  times  a  week.  And  she  assisted  in  taking  care 
of  him  from  May  until  he  died.  She  says:  "In  my  opinion,  there  was 
no  time  before  June  1st  that  he  could  not  transact  ordinary  business." 

John  H.  Kimball,  the  husband  of  the  defendant,  testified  that  Hugh 
Kennedy  came  to  his  house,  without  the  knowledge  of  himself  or  wife 
that  he  was  coming,  in  1879.  He  was  taken  sick  in  February  follow- 
ing. For  the  first  two  months  of  his  illness  he  thought  he  would  re- 
cover; after  that  he  expected  to  die.  He  details  how  Murphy  was  sent 
for  to  draw  the  will,  and  how  O'DonneU  was  afterwards  sent  for  in  re- 
gard to  the  deed;  and  that  it  was  of  his  own  volition,  etc.;  and  that  his 
mind  was  all  right. 

On  the  other  hand,  the  complainant  Eliza  Cunningham  testified  that 
she  was  with  her  father  at  the  time  he  died,  and  for  three  weeks  before; 
that  during  that  time  she  was  in  his  room  six  or  seven  times  a  day;  that 
he  recognized  her  only  about^three  times.  He  did  not  talk  rationally  at 
all  times.  He  didn't  talk  much.  They  would  ask  him  questions,  and 
sometimes  he  would  answer,  and  someti^mes  he  would  not;  and  she  de- 
tails some  flighty  and  incohereiit  remarks  that  he  made  at  one  time. 
He  lay  all  the  time  in  a  slumber.  When  roused,  would  wake  with  a 
wild  look,  say  one- word,- and  drop  again  into  slumber.  She  says  that 
Ho  medicine  was  given  him  while  she  was  there  bat  whisky;  that  the 
defendant  gave  him  a  combton-sized  glass  nearly  full-^ways  half  full 
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— five  or  six'  times  a  day,  and  she  said  he  drank  a  quart  a  day.  The 
witness  also  further  testified  that  defendant  did  not  allow  her  to  nurse 
her  fiather,  and  iried  to  prevent  her  talking  to  him.  In  the  opinion  of 
the  witness  he  was  not  able  to  comprehend  the  most  ordinary  business 
matters.  She  says,  also,  the  defendant  was  a  bad  daughter, — ^not  a 
favorite  of  her  father, — and  that  she  did  not  care  for  him  well,  and  that 
he  was  not  treated  right.  She  admits  that  she  does  not  feel  kindly  to- 
wards the  defendant. 

Three  weeks  before  the  death  of  her  father,  which  was  on  the  tenth  of 
August,  would  not  be  earlier  than  the  twentieth  of  July,  lacking  but  a 
few  days  of  being  three  months  after  the  execution  of  the  deed.  Recall- 
ing the  testimony  of  Dr.  Hosmer  that  Kennedy  "exhibited  no  signs  of 
mental  disorder  existing  prior  to  his  illness,  except  such  as  naturally 
produced  by  his  bodily  ailments;  nothing  in  his  case  likely  to  produce 
mental  disease  more  than  ailments  producing  similar  bodily  and  nervous 
prostration," — there  is  no  conflict  between  this  testimony  and  that  of 
Murphy  and  O'Donnell,  that  Kennedy  had  sufficient  mental  capacity  to 
execute  the  deed  at  the  date  it  was  executed.  When  this  witness  was 
with  him,  he  was  in  the  last  stages  of  a  lingering  disease;  and  stupor 
and  weakness  were  the  necessary  results  upon  a  mind  which  otherwise 
would  be  unclouded  and  bright.  That  he  was  not  then  competent  to 
make  a  deed  proves  only  that  &ct;  but  no  deed  was  then  made. 

The  complainant  Ann  Cuddy  saw  her  father  four  times  in  February, 
then  again  saw  him  in  March  for  a  few  hours,  then  again  in  July;  and 
she  does  not  think  he  was,  at  any  of  these  times,  of  sufficient  mental 
capacity  to  transact  business.  How  his  mind  was  in  April  she  does 
not,  therefore,  know;  and  she  detaUs  flighty  remarks  that  he  made  in 
her  presence.  She  thinks  the  defendant  tried  to  prevent  her  talking 
with  him.  She  also  says  that  the  defendant  was  not  a  good  and  kind 
daughter.  She  says  the  defendant  told  her  tliat  her  &ther  drank  a  quart 
of  whisky  a  day;  saw  him  get  no  medicine,  and  saw  the  defendant  give 
him  a  half  a  glass  of  liquor — sometimes  less-^five  or  six  times  a  day. 
Both  this  witness  and  the  preceding  one  say  that  they  were  in  affection- 
ate relations  with  their  father,  and  this  witness  says  that  she  never  heard 
him,  when  well,  express  an  intention  to  give  hia  property  to  the  defend- 
ant. 

Mary  Daley  testified  that  she  saw  Hugh  Kennedy  in  March  two  or 
three  times,  and  once  in  April  or  May,  and  she  says:  "In  the  four  times 
I  saw  him  his  mind  was  not  fit  to  do  business  of  any  kind."  She  says 
that  defendant  said  that  she  gave  him  stimulating  drinks;  that  she  used 
a  quart  a  day;  but  did  not  say  what  she  used  it  for.  The  witness  shows 
that  Kennedy  talked  with  difficulty  on  account  of  the  asthma*  Sj^ie  did 
not  talk  much  to  him,  as  it  seemed  to  give  him  i)ain.. 

John  Kennedy  testified  that  he  was  at  the  house  of  the  defendant 
from  the  fifteenth  to  the  jseventeenth  of.  March.  He  spoke  to  Kennedy,, 
"and  said,  *  Uncle  I  am  sorry  to  see  you  sick;'  and  .he  said,  ^I  know 
that,  John;'  and  asked  how  was  my  £EU;her;  and  that  was  all  ^t  he 
8a|(l.    He  went  into  a  kind  of  a.doze.     I  had  no  other  conversatipn^mtt^ 
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him.  I  saw  him  several  times,  and  he  did  not  appear  to  recognize  me." 
All  of  which  only  proves  that  the  witness,  for  two  days,  was  about  the 
house  of  a  sick  man,  who,  because  of  his  sickness,  or  for  some  other  rea- 
son, was  not  inclined  to  talk. 

The  complainant  James  Cuddy  testified  that  he  saw  Hugh  Kennedy 
in  the  middle  of  February  sick  abed,  and  not  able  to  turn  himself, — 
drowsy  and  stupid.  Saw  him  ^ain  in  February,  four  or  five  days  after- 
wards; his  face  pale;  had  a  sharp  piercing  look  in  his  eyes.  Saw  him 
last  of  March;  asked  him  how  he  fdt;  he  said  he  would  be  well  in  a  few 
days.  Next  saw  him  in  July;  was  then  weak,  pale,  and  drowsy;  did 
not  think  him  able  to  talk  much.  Saw  him  get  whisky  every  time  was 
there, — half  glassful.  Heard  defendant  say  that  he  used  a  quart  a  day. 
Gives  some  flighty  talk  of  Kennedy  that  he  heard.  Says  relations  of 
father  with  daughter  were  friendly.  Kerwin  and  family  are  in  Kansas, 
sufiering  for  something  to  eat.  On  cross-examination  said:  "I  am  not 
sure  that  defendant  said  he  used  or  drank  a  quart  of  whisky  a  day." 

A  letter  written  for  the  defendant  to  Ann  Cuddy,  dated  April  2d,  and 
a  letter  written  by  the  husband  of  the  defendant,  with  her  consent,  to 
John  Kerwin  on  the  twenty^-ninth  of  August,  A.  D.  1880,  containing  ad- 
missions that  Kennedy  was  .prostrated  and  unable  to  help  himself  from 
an  early  period  in  his  sickness,  were  also  read  in  evidence. 

And  this  embraces  the  substance,  as  we  understand  the  record,  of  all 
that  was  proved  to  sustain  the  bill.  There  is  no  evidence  tending  to 
prove  that  the  defendant  even  requested  a  will  or  deed  to  be  made  in  her 
fELvor;  and  there  is  evidence  affirmatively  showing  that  it  was  purely  vol- 
untary on  the  part  of  Kennedy.  He  was  not  even  solicited  to  make  her 
house  his  home;  but  Cuddy  having  sued  him,  and  obtained  a  judgment 
against  him  on  the  twenty-fourth  of  November,  A.  D.  1879,  which  Ken- 
nedy seems  to  have  regarded  as  unjust,  he  ceased  to  live  with  him.  One 
of  Kennedy's  daughters  lived  in  Kankakee  county;  another  one  in  the 
state  of  Kansas;  and  the  defendant  only  residing  near  by,  it  was  quite 
natural  that,  being  on  good  terms  with  her,  he  should  go  to  her  house, 
as  he  did.  It  is  not  improbable  that  his  feeling  against  Cuddy  was  ex- 
tended to  Caddy's  wife;  and,  unjust  as,  in  a  moral  sense,  this  may  have 
been,  it  furnishes  no  excuse  for  setting  aside  the  deed.  Morrison,  the 
justice  of  the  peace  before  whom  the  suit  of  Cuddy  against  Kennedy 
was  tried,  says:  ^'Cross  words  passed  between  both  parties  at  the  time. 
Mr.  Kennedy  said  he  could  get  that  judgment  out  of  him;  all  he  got 
after  that.     He  was  going  to  cut  him  off, — something  like  that."  - 

We  have  omitted  to  notice  the  testimony  of  another  physician  exam- 
ined on  behalf  of  the  complainant  because  we  do  not  regard  it  as  of 
controlling  importance;  and  Mrs.  Downey  testifies  that  when  that  phy- 
sician visited  Kennedy  he  was  too  drunk  to  attend  to  business;  that  he 
could  hardly  stand  up. 

It  has  been  seen  that  the  use  of  whisky  by  Kennedy  was  under  the 
direction  of  his  attending  physician,  Dr.  Hosmer.  The  defendant's 
husband  testified  that  whisky  was  never  given^to  Kennedy  except  at  his 
request,  and  then  oqly  two  or  lliree  taUe-spoonfuls  at  a  timQ;  that  he 
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gave  him  liquor,  and  his  wife  gave  it  to  him,  and  Mrs.  Cuddy  gave  it 
to  him  two  or  three  times  while  she  was  there;  that  they  used  whisky 
with  which  to  bathe  him;  that  he  has  helped  to  bathe  him  with  it  two 
or  three  times  in  24  hours. 

Mary  A.  Woods  testified  that  he  was  bathed  every  morning  with  water 
and  whisky, — sometimes  a  pint  of  whisky  was  rubbed  on  his  person 
with  a  sponge.  That  he  was  at  all  times  imder  the  influence  of  whisky 
is  effectually  disproved  by  the  evidence. 

The  statement  in  the  testimony  of  the  complainants  that  Kennedy  was 
not  well  nursed  and  cared  for  by  the  defendants  is  effectually  disproved 
by  the  evidence,  of  other  witnesses  who  have  no  apparent  motive  for 
speaking  untruly.  Thus,  Dr.  Hosmer  says:  "He  had  the  best  of  nurs- 
ing and  care.  Mary  Kimball  is  the  best  nurse  of  my  acquaintance.  He 
was  in  a  good-sized  room  for  such  a  house,  on  good  bed,  clean  and  neat. 
Surroundings,  as  to  comfort  and  cleanliness,  good."  Peter  Downey  said: 
"  I  have  seen  many  sick  men,  and  never  saw  a  sick  man  better  taken 
care  of  for  comfort  and  cleanliness."  Eliza  Foley  said:  "He  received 
the  best  kind  of  care."  John  H.  Foley  testified  to  substantially  the 
same.  William  Stapleton  said:  "He  seemed  to  be  cared  for  in  the  ten- 
derest  manner,  with  a  great  deal  of  affection,  and  everything  about  him 
exquisitely  neat  and  clean."  Mary  A.  Woods  shows  that  very  great  care 
was  taken  in  nursing  him,  and  she  and  several  other  witnesses  testify 
that  Kennedy  frequently  spoke  gratefully  of  the  kind  attentions  he  re- 
ceived. 

It  is  to  be  taken  into  consideration  that  the  complainants,  honest  as 
their  intentions  may  be,  testify  under  feelings  and  motives  calculated  to 
bias;  and  yet  everythihg  to  which  they  testify  may  be  conceded,  and  it 
will  not  follow  that  Hugh  Kennedy  was  mentally  incompetent  to  make 
a  deed  when  this  deed  was  made.  Neither  of  them  was  present  •at  that 
time.  What  the  condition  of  his  mind  then  was,  necessarily  they  do 
not  know.  They  do  not  even  show  affirmatively  that  at  every  time  they 
saw  him  before  that  period  he  was.  incapable  of  making  a  deed.  Dr. 
Hosmer  says:  "Persons  in  his  condition,  dying  of  general  debility,  are 
apt  to  be  stupid  and  weak  at  times,  and  other  times  revived,  and  more 
dear  and  active  mentally."  And,  according  to  the  evidence  of  Murphy 
and  O'Donnell,  whom  we  are  not  warranted  in  disbelieving,  it  was  at  a 
time  when  he  was  "revived,  and  more  clear  and  active  mentally,"  when 
the  deed  was  made.  Seeing  him  in  a  paroxysm  of  pain,  or  in  the  stupor ' 
following  relaxation  from  pain,  could  afford  no  accurate  knowledge  of 
the  state  of  his  mind  at  other  and  more  favorable  periods  for  mentfd  op- 
erations. 

It  may  be  that  Kennedy  felt  more  grateful  towards  the  defendant  for 
her  attentions  than  they  deserved,  and  less  kindly  towards  his  other 
daughter  than  he' should.  There  may  have  been  many  matters  in  the 
history  of  their  lives  and  his,  and  many  present  considerations,  also,  that, 
to  have  been  entirely  just  in  a  moral  sense,  should  have  been  present  in 
his  mind,  and  care^Uy  weighed  before  he  made  the  deed,  but  the  law 
does  not  compel  men  to  be  entirely  just,  in  a  moral  sense,  in  their  gifts 
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to  their  children.  Neither  wills  noir  deeds  can  be  impeached  because  of 
injustice,  in  a  moral  sense  alone.  If  the  party  be  saniB,  he  may,  from 
caprice,  causeless  malice,  or  foolish  prejudice,  cut  off  his  children,  and 
give  his  property  to  strangers.  The  moral  injustice  or  caprice,  in  such 
cases,  may  be  considered  as  a  circumstance  on  the  question  of  insanity, 
but  it  is  not  a  controlling  one;  aiid  if,  from  other  evidence,  it  be  clear 
the  party  is  sane,  it  is  of  no  moment  whatever.  There  is,  especially  with 
juries,  and  it  may  sometimes  be  even  with  courts,  a  disposition,  origi- 
nating in  the  better  feelings,  to  step  in  where  a  parent  or  other  relative 
does  not  make  an  equal  division,  or  a  satisfactorily  meritorious  division, 
of  his  property,  and  make  the  proper  division  for  him.  This  is  not  war- 
ranted by  the  law.  The  property  owner,  unless  an  idiot  or  lunatic,  must 
be  allowed  to  make  his  own  division  and  disposition  of  his  property. 
Nor  does  the  fact  that  a  party  is  physically  unable  to  look  after  his  prop- 
erty, nor  that  his  mind  is  enfeebled  by  age  or  disease, — ^if  not  to  the 
point  of  lunacy  or  absolute  imbecility, — ^take  from  him  this  power.  It 
may  be  that  such  weaknesst  makes  him  an  easier  victim  of  undue  influ- 
ence, and  it  is  proper  to  consider  it  in  that  view;  but  weakness  and  op- 
portunity for  undue  influence  do  not  prove  that  undue  influence  has 
been  exercised.  But  there  is  nothing  startling  in  its  unreasonableness 
in  what  Kennedy  here  did.  His  nursing  imposed  a  great  labor  and 
care.  For  several  months  before  he  died  he  was  bedfast,  and  unable  to 
control  his  bowels.  This,  of  course,  necessitated  frequent  removals  from 
his  bed,  and  changing  of  linen,  bathing,  etc.,  and  imposed  a  kind  and 
amount  of  labor  and  care  that  it  would  be  difficult  to  buy.  In  his  re- 
mark to  O'Donnell  he  showed  that  he  fully  realized  this,  and  act^d  upon 
it.  He  said:  "He  might  linger  a  long  time.  He  was  a  great  burden  to 
Mrs.  Kimball,  and  she  was  very  kind  to  him.  He  said  Mr.  Cuddy  was 
fond  of  lawing,  mad  would  make  her  trouble." 

The  decree  below  is  reversed,  and  the  cause  remanded,  with  directions 
to  the  court  below  to  dismiss  the  bill. 


NOTE. 

1.  What  Auovvtb  to.'  It  appearing  that  the  defendant  nsed  nndne  influence  upon, 
and  made  fraudulent  representations  to  the  grantor,  a  person  of  weak  mind,  in  order 
to  procure  the  execution  of  a  deed,  it  is  declared  to  be  void.  Oakley  y,  Ritcbey,  (Iowa.) 
28  N.  W.  Rep.  448. 

0ndue  influence,  for  which  a  deed  will  be  annulled,  must  be  such  that  the. party  ex- 
ecuting it  has  no. free  will,  but  stands  in  vmcuiis.  Conley  ▼.  Nailor,  6  Sup.  Ot.  Rep. 
1001.  :.: 

The  influence,  to  be  undue,  most  be  equivalent  to  moral  coercion.  In  re  WUl  of 
Carroll.  (Wis.)  7  N.  W.  Rep.  434.  . 

Where  coercion  is  not  sumcient  to  amount  to  duress,  bat  a  social  or  domestic  force  is 
exerted  on  a  partjr  which  controls  the  free  action  of  his  will,  and  prevents  voluntaiiy 
action  in  the  making  of  a  contract  or  executing  a  deed  for  real  estate,  equity  may  re- 
lieve against  the  same  on  the  giround  of  undue  influence.  Munson  ▼.  Gaarter,  (Neb.)  27 
N.W.  Rep.  208.  "  j 

An  elder  sister  inducing  a  younger  married  sister  to  go,  without  the  knowledge  of 

her  hvisbaudl'to  the  office  of  the  attorney  of  6uch  elder  sister,  and  execute  a  deed,  the 

effect  of  wl^cJti  was  to  avoid  a  judgment  entered  in  the  county  d6uit  in  Ikvor  ofitlfe 

younger  ai>,d.^gKirfdJt.  the  elder  sister,  held  to  amount  to  undue  influence,  inWatkifl^  v. 

■jPwjt,.fWisOrN;  ^,"^6^82.  •'  .;      •    .■   .  ..y.      : 

Where  a  young  tl^oxnan  of  strong  force  of  will,*  living  in  adultery  with:  an  old  man, 
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procnred  certain  property  porobased  by  him  to  ho  conveyed  to  her,  she  must  show 
that  there  was  not  undue  influence.    Hanna  v.  Wilcox,  (Iowa,)  5  N.  W.  Rep.  717. 

Any  influence  which  induces  a  person  to  reach  a  wrong  conclusion,  is  undue. 
Webber  ▼.  Sullivan,  (Iowa,)  12  N.  W.  Rep.  319. 

Taking  advantage  of  position  or  good  opinion  of  party  confiding  in,  to  disadvan- 
tage of  such  person  or  his  estate,  amounts  to.  O'Neil  v.  O'Neil,  (Minn.)  14  N.  W. 
Rep.  69. 

inducing  an  old  and  feeble  person  to  do  that  which  is  Just  and  for  his  own  good, 
is  not,  even  though  advantage  result  therefrom.  Dailey  v.  Kastell,  (Wis.)  14  N.  W. 
Rep.  e35. 

Where  T.  was  an  intimate  friend  of  R.'8  family,  was  R.'8  guardian,  and  R.  had  ut- 
most confidence  in  and  friendship  for  him,  and  when  R.  became  of  age,  T.  settled  his 
accounts  as  guardian,  but  R.  employed  the  firm  of  which  T.  was  a  member  as  his  real- 
estate  agents.  T.  thus  had  the  active  management  of  most  of  his  property.  R.  made 
two  wills  in  favor  of  T.'s  children.  He  afterwards  married  the  complainant,  whom 
he  had  long  known  as  a  prostitute.  After  the  marriage,  upon  T.*s  suggestion  wheth^ 
R.  desired  to  carry  out  his  former  purpose,  R.  made  a  gift  of  property,  amounting  to 
$40,000,  about  half  of  his  estate,  to  T.,  as  trustee  of  his  children,  reserving  the  income 
for  life.  Mrs.  R.  filed  her  bill,  after  R.*s  death,  to  set  aside  the  gift,  on  account  of  un- 
due influence  exercised  by  T.«over  R.,  and  of  R.'s  mental  weakness  caused  by  his  dissipa- 
tion.   The  gift  was  upheld,  and  the  bill  dismissed.    Ralston  ▼.  Turpin,  25  Fed.  Rep.  7. 

The  allegation  that  a  conveyance  of  real  estate  and  personal  property  was  obtained 
by  undue  influence  of  the  grantee  upon  the  mind  of  the  grantor  must  be  established 
by  evidence,  or  it  will  not  be  considered.  Ireland  y.  Geraghty,  15  Fed.  Rep.  85.  Re- 
specting the  sufficiency  of  the  evidence  to  establish  unaue  influence,  see  Porter  v.  Throop, 
(Mich.)  11  N.  W.  Rep.  174;  Shepardson  v.  Potter,  (Mich.)  18  N.  W.  Rep.  575. 

Undue  Influence  exerted  upon  an  uncle  by  his  niece,  by  reason  of  which  he  conveyed 
to  her  certain  real  estate  upon  a  promise  to  reoonvey,  may  besufficient  to  justify  a  court 
of  equity  in  setting  aside  the  deed.    Hansen  v.  Berthelson,  (Neb.)  27  N.  W^  Rep.  42S. 

2.  Pbbsumptions  as  to  Undue  Influence.  The  law  presumes  undue  influence  where 
a  patient  makes  a  will  in  favor  of  his  physician,  a  client  in  favor  of  his  lawyer,  a  ward 
in  favor  of  his  guardian,  a  person  in  favor  of  his  priest  or  religious  advisor,  or  where 
other  close  confidential  relationship  exists ;  and  are  viewed  with  great  suspicion  by  the 
law,  and  some  proof  besides  the  facttan  of  the  will  is  required.  Marx  v.  McOlynn,  8B 
N.  Y.  357 ;  Tbotnpson  v.  Hefl'ernan,  4  Drury  A  War.  285.  See  G&ss  v.  Gass,  8  Humph. 
278;  Ashton  v.  Thompaon,  18  N.  W.  Rep.  918;  Weir's  Will,  9  Dana,  434;  American 
Bible  Soc.  v.  Stover,  12  Wkly.  Dig.  213;  Robinson  v.  Adams,  62  Me.  309;  Smith's  WiU, 
52  Wis.  543 ;  a  G.  tf  N.  W.  Rep.  616,  and  9  N.  W.  Rep.  665 ;  and  Lyon  v.  Home,  L.  R.  6 
Eq.666. 

The  burden  of  proof  is  on  those  seeking  to, probate  the  will  to  show  that  there  was 
no  undue  influence.  St.  Leger's  Appeal,  34  Conn.  434 ;  Hanna  ▼.  Wilcox,  (Iowa,)  5  N. 
W.  Rep.  717. 

Direct  proof  of  undue  influence  is  not  required;  it  may  be  inferred  from  the  circum« 
stances.    Drake's  Appeal,  45  Conn.  9. 

Where  a  Rouian  Catholic  woman  bequeathed  the  bulk  of  her  fortune  to  a  priest  who 
residei  at  her  hous&  it  was  held  the  burden  of  proof  was  on  those  alleging  undue  in- 
fluence. Parfltt  V.  Lawless,  L.  R.  2  Prob.  &  D.  462 ;  41  L.  J.  Prob.  &  M.  68 ;  27  Law  T. 
(N.  S.)215;  21  W.  R.200. 

It  was  said  in  this  case  that  the  doctrine  of  the  presumption  of  undue  influence 
adopted  in  courts  of  equity  relates  only  to  giftstn/^  nvoSf  (see  gift  to  Methodist  minis- 
ter, Norton  T.  Relly,  2  Eden,  286;  to  spintual  medium,  Lyon  v.  Home,  L.  R.  6  Eq. 
655 ;  donatio  mortia  eauta  to  a  clergyman,  Thompson  v.  Heffeman,  4  Drury  &  War.  285 ; 
see,  also,  Nottidge  v.  Prince,  2  Giif.  246.^  and  does  not  apply  to  the  making  of  wills. 

It  is  said  that  where  the  spiritual  advisor  of  the  testator  takes  advantage  of  that  po- 
sition to  become  the  manager  of  his  temporal  afiairs,  a  strong  ground  is  made  out  for 
inquiry  as  to  undue  influence.  Middleton  v.  Sherburne,  4  Younge  &  C.  358 ;  Huguenin 
▼.  Baseley,  14  Ves.  Jr.  273. 

Such  a  presumption  may  arise  although  the  one  occupying  such  a  relation  to  the  tes- 
tator is  not  a  devisee  or  le^tee.  Thus  the  rector  of  a  church  which  was  residuary  leg^ 
atecj  and  had  the  nomination  of  two  scholarships  created  by  the  will  in  the  theological 
seminary,  who  snperintended  its  execution,  and  was  named  therein  as  sole  executor, 
was  held  to  be  so  interested  in  the  will  as  to  raise  a  presumption  of  undue  influence, 
and  to  require  proof  of  spontaneity  and  volition;  that  is,  affirmative  proof  on  the  part 
of  the  executor  of  good  faith,  and  a  proper  use  of  the  confidence  placed  in  him.  m  re 
Welsh.  1  Redf.  238;  S.  C.  1  Redf.  Amer.  Gas.  Wills.  1X)6. 

The  presumption  is  one  of  fact,  and  if  the  will  is  fairly  made  the  law  does  not  con- 
demn it.  Marx  V.  McGlvnn,  88  N.  Y.  357.  It  has  been  held  that  the  earnest  presenta- 
tion to  a  testator  by  a  spiritual  advisor  of  a  proper  argumenti  and  the  enforoement  of 
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suotive!!,  whereby  the  intellect  is  persnaded  and  the  oonsoience  quickened,  are  legiti- 
mate influences,  and  the  results  praiseworthy,  where  they  do  not  violate  natural  ooli- 
gations.    Merrill  v.  Rolston,  6  Redf.  220. 

(1)  In  DeaKnffi  between  PtirenU  and  (^ildren.  In  Bowe  v.  Bowe,  (Wis.)  3  N.  W.  Bep. 
84d»  a  son  induced  his  parents,  much  advanced  in  age,  to  convey  to  him  their  farm,  worth 
about  $1,500,  in  consideration  of  his  providing  for  their  wants,  and  giving  them  a  home 
in  his  family  during  the  remainder  of  their  Uves.  The  arrangement  proved  to  be  an  un- 
pleasant and  unsatisfactory  one  to  the  parents,  and  theson  finally  reconveyed  the  farm  to 
them  upon  their  giving  him  a  note  for  $800,  secured  by  a  mortgage  on  the  land.  The 
amount  of  the  note  was  made  up  in  great  part  of  charges  for  the  support  of  his  parents  after 
the  first  deed  was  given,  small  sums  paid  for  their  use,  and  for  work  done  and  improve- 
ments made  on  the  farm.  In  an  action  to  set  aside  the  mortgage,  on  the  ground  that 
it  was  obtained  by  imdue  influence  and  without  consideration,  it  was  held  that  the  re- 
lation of  the  son,  at  the  time  the  mortgage  was  given,  was  particularly  one  of  guard- 
iansliip,  and  that  relief  wonld  be  granted  if  it  appeared  that  he  had  made  use  of  his  po- 
sition to  dictate  unfair  terms,  though  the  evidence  might  not  show  fraud  or  even  undue 
influence.  And  see,  as  to  undue  influence  of  child  over  parent.  Smith  v.  Smith,  (Wis.) 
19  N.  W.  Rep.  47.  Equity  looks  with  special  Jealousv  upon  donations  from  a  child  to 
a  parent  when  made  recently  after  the  child  comes  o^age,  or  while  he  is  under  the  con- 
stant and  Immediate  influence  of  the  parent,  or  while  the  property  is  in  the  parent's 
control.  Ashton  v«  Thompson,  (Minn.)  18  N.  W.  Rep.  918.  See  Crawford  y.  Hoeft, 
(Mich.)  24  N.  W.  Rep.  646. 

.  3.  BuROBN  or  Pnoor.  As  a  general  rule  the  burden  of  proof  is  on  the  person  alleg- 
ing the  undue  Influence.    Webber  v.  Sullivan,  (Iowa,)  12  N.  W.  Rep.  319. 

It  may  be  shown  by  circumstantial  evidence,  and  the  relation  of  the  parties.  Shep- 
ardson  v.  Potter,  (Mich.)  18  K.  W.  Rep.  576. 

What  evidence  admissible  to  show,  see  Dye  v.  Young,  (Iowa,)  7  N.  W.  Rep.  678; 
Shepardson  v.  Potter,  (Mich.)  1 8  N.  W.  Rep.  675.  Prior  statements  of  testator  as  to  how 
he  intended  to  dispose  of  his  property,  disconnected  fi*om  the  act  of  making  his  will, 
are  not  evidence  of  the  fact  of  undue  influence.  Storer  v.  Zimmerman,  (Minn.)  8  N. 
W.  Rep.  827.  Neither  are  they  when  the  testator  was  shown  to  be  of  unsound  mind. 
Estate  of  Lang,  {CaX.)  2  Pac.  Rep.  491. 


017  IIL  100) 

Drovers'  Nat,  Bank  of  Union  Stock-Yards,  III.,  v.  Anglo-American 
Packing  &  Provision  Co. 

(Supreme  Court  of  lUinois.    May  Iff,  1886.) 

1.  Ohbckb— Cbbtifibd  Chbok— Cbbtifieb  Prihabilt  Liable. 

In  the  cuse  of  a  certified  check,  the  bank  certifying  the  check  Is  primarily 
liable  for  its  payment.  ^ 

2.  Bahb-— CoiiLBcnoN  of  —  Agbitt  fob  CJollbgtion  should  not  Send  Oheos 

to  Cbrtifibb  HnCSBLF. 

A  bank  or  agent  for  collection  of  a  certified  check  should  not  send  such 
check  to  the  certifying  bank  itself  for  pajrment.  This  would  be  putting  the 
instrument  in  the  hands  of  the  party  primarily  liable,  and  enabling  him  to  de- 
stroy the  evidence  of  debt,  and  repudiate  the  transaction.  This  would  not  be 
using  reasonable  care 

Appeal  from  First  district. 
Sleeper  &  Whitony  for  appellant. 
Page  &  Booths  for  appellee. 

ScHOLFiBLD,  J.  Asswcaing^  ftrst^  that  appellatit  is  not  chargeable  with 
knowledge  of  the  existence  of  ^ny  other  bank  than  that  of  Rice  <t  Mess- 
more,  at  Cadillac,  Michigan;  and,  second,  that  all  the  information  it  had, 
or  could  reasonably  obtain,  at  the  time,  in  respect  to  the  financial  stand- 
ing of  Rice  &  Messmore,  was  that  they  were  solvent, — ^were  Rice  &  Mess- 
more  suitable  agents  to  whom  to  transmit  the  certified  check  for  ooUec- 

1  See  note  at  end  of  case. 
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tion  after  it  was  placed  by  appellee  in  appdlant^s  possession?  We  do 
not  think  it  is  of  much  consequence  whether  appellant  took  the  check 
as  a  payment  on  account,  or  for  the  purpose  merely  of  collection;  for, 
in  either  view,  it  is  entitled  to  show  that  the  check,  if  it  has  discharged 
its  duty  by  an  effort  to  collect  it,  has  availed  nothing.  Nor  do  we  re- 
gard the  evidence  that  certain  banks  in  Chicago  were  in  the  habit  of 
transmitting  checks  drawn  on  other  banks,  to  those  banks  for  collection, 
as  affecting  the  present  question.  That  evidence  hardly  comes  up  to  the 
requirement  of  this  court  in  r^ard  to  proof  of  a  common-law  custom,  as 
laid  down  in  Tamer  v.  Datfmriy  50  111.  85,  and  subsequent  decisions  of 
like  import;  but  if  it  did,  that  custom  does  not  include  cases  in  which 
certified  checks  are  sent  for  collection  to  the  banks  by  which  they  are 
certified.  In  the  cases  to  which  the  evidence  relates  there  is  no  primary 
liability  on  the  part  of  the  bank  to  which  the  check  is  sent;  but  in  the 
case  of  a  certified  check  the  bank  is  primarily  liable  for  its  payment. 
So  far  as  affects  the  present  question,  its  position  is  precisely  what  it  is 
where  it  makes  its  promissory  note,  bond,  or  other  evidence  of  original 
indeibtedness.  BicJ^d  v.  First  Nat.  Bank,  42  111.  242  et  seq.  The  same 
person  cannot  be  both,  debtor  and  creditor  at  the  same  time,  and  in  re- 
spect of  the  same  debt^  How,  then,  can  he  who  is  debtor  be  at  the 
same  time,  and  in  respect  of  the  same  debt,  the  disinterested  agent  of 
the  creditor?  Can  it  be  said  to  be  reasonable  care,  in  selecting  an  agent, 
to  select  one  known  to  be  interested  against  the  principal, — ^to  place  the 
principal  entirely  in  the  hands  of  his  adversary?  The  interest  of  the 
creditor,  when  his  debt  is  failing,  is  that  steps  be  taken  promptly,  and 
prosecuted  with  vigor,  to  collect  his  debt.  But  at  such  a  time  the  in- 
clination of  the  creditor  quite  often,  and,  it  may  be,  sometimes  his  in- 
terest, too,  is  to  procrastinate.  The  debtor  may  oftien  be  interested  in 
bringing  about  a  compromise  with  his  creditors  whereby  his  debts  may 
be  discharged  for  less  than  their  face.  But  the  creditor  whose  debt  can 
all  be  collected  by  legal  proceedings  can  never  be  interested  in  producing 
that  result.  Surely  it  could  not  be  held  reasonable  care  and  diligence, 
in  an  agent  holding  for  collection  the  promissory  note  given  by  one  in- 
dividual to  another  individual,  to  send  the  promissory  note  to  the  maker, 
trusting  to  him  to  make  payment,  delay  it,  or  destroy  the  evidences  of 
indebtedness,  and  repudiate  the  transaction,  as  his  conscience  might  per- 
mit. If  this  would  not  be  held  to  be  reasonable  care  and  diligence,  why 
should  the  same  conduct  be  held  to  be  reasonable  care  and  diligence 
when  applied  to  a  bank? 

It  is  to  be  borne  in  mind,  appellant  was  not  compelled  to  accept  this 
check  for  collection.  It  assumed  the  burden  voluntarily,  and  it  ought 
to  have  known  that  the  certified  check  was  not  delivered  to  it  merely  to 
have  it  exchanged  for  the  draft  of  Rice  &  Messmore  on  some  other  bank; 
for,  if  this  had  been  desired,  it  ought  to  have  known  thalt  appellee  would 
have  obtained  such  a  draft  instead  of  the  certified  check.  If  appellant 
had  no.  correspondent  or  agent  at  Cadillac,  through  whom  to  make  col^ 
lection,  it  should  have  so  informed  appellee,  and  then  acted  on  the  di- 
rections of  appellee.     This  would  have  imposed  no  hardship,  and  would 
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have  protected  all.  It  is  true  that,  when  appellee  placed  the  check  in 
the  hands  of  appellant,  it  was  to  be  presumed  that  it  was  intended  that 
appellant  should  collect  by  the  ordinary  and  usual  mode  of  collecting  in 
such  cases;  but  neither  from  &ct8  proved,  nor  as  a  matter  of  law,  was  it 
to  be  inferred  that  the  check  was  to  be  surrendered  to  Rice  &  Messmore 
to  use  their  pleasure  as  to  the  time  and  manner  of  payment  and  the  dis- 
position of  the  check.  If  appellant  was  willing  to  take  the  check  with- 
out special  stipulations,  appeUee  was  authorized  to  assume  therefrom 
that  it  was  able  to  collect,  and  that  it  had  a  proper  agent  through  whom 
to  do  it  promptly. 

Indig  v.  City  Bank,  80  N.  Y.  106,  cited  by  counsel  for  appellant,  is  en- 
tirely diflferent  in  its  material  fects  from  that  in  the  present  case,  as  we 
conceive.  There  the  bank  owed  no  primary  duty  to  pay.  The  note 
was  sent  to  it  for  collection,  not  from  itself,  but  from  the  maker  of  the 
note.  Its  liability  was  solely  that  of  an  agent  for  collection.  In  the 
recent  case  of  Merchants^  Nat.  Bank  v.  Goodman,  2  Atl.  Rep.  687,  the  su- 
preme court  of  Pennsylvania,  however,  lay  down  the  rule  directly  the  op- 
posite of  that  laid  down  by  the  New  York  court  of  appeals  in  Ind^  v. 
OUy  Bank.  The  suit  there  involved  the  question  whether  the  bank  on 
which  a  check  was  drawn,  was  a  suitable  agent  to  which  to  transmit  the 
check  for  collection.  And  the  court  held  that  it  was  not.  The  court, 
among  other  things,  said: 

**  We  think  the  principle  may  be  stated  as  a  true  one,  as  the  plaintiff's  coun- 
sel have  presented  it,  that  no  firm,  bank,  corporation,  or  individual  can  be 
deemed  a  suitable  agent,  in  contemplation  of  law,  to  enforce,  in  behalf  of  an- 
other, a  claim  against  itself.  The  only  safe  rule  is  to  hold  that  an  agent  with 
whom  a  check  or  bill  is  deposited  for  collection*  must  transmit  it  to  a  suitable 
agent,  to  demand  payment  in  such  manner  that  no  loss  can  happen  to  any 
party,  whether  he  is  depositor  and  indorser,  or  the  Indoraee  and  holder.  ♦  ♦  ♦ 
We  interpret  the  cases  to  which  we  have  referred  as  establishing  the  rule  of 
transmission  to  a  suitable  correspondent  or  agent,  to  mean  that  such  suitable 
agent  must,  from  the  nature  of  the  case,  be  some  one  other  than  the  party 
who  is  to  make  the  payment.  By  no  other  rule  can  the  rights  of  indorsers 
be  protected,  if  it  is  the  interest  of  the  party  who  is  to  make  payment  to 
hinder,  postpone,  or  defeat  payment.  This  imposes  no  hardship  on  the  in- 
stitution undertaking  to  transmit  for  collection,  which  can  always  protect 
itself  by  stipulating  that  special  instructions  by  the  depositor  shall  be  given, 
which  will  save  the  collecting  bank  from  all  risk  or  peril." 

It  is  unnecessary  to  say  that  we  concur  in  these  views  any  further  than 
they  are  applicable  to  the  facts  before  us. 

We  find  no  cause  to  disturb  the  judgment  bdow,  and  it  is  therefore 
affirmed. 

NOTE. 

By  certifying  a  check,  a  bank  undertakes  only  that  the  signature  is  genuine;  that 
the  plaintiff  has  sufficient  funds  in  the  bank  to  meet  it ;  and  that  such  funds  shall  not 
be  withdrawn.    Security  Bank  v.  National  Bank  of  the  Republic,  67  K.  Y.  458. 

A  bank  is  liable  on  a  check  certified  by  it»  whether  the  orawer  had  funds  suffloient 
or  not    French  t.  Irwin,  4  Bazt.  401. 
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(U7  111.  S76) 

Chicago  &  N.  W.  Ry.  Co,  and  another  v.  Snyder,  Adm'z,  etc. 

(Supreme  Court  o/IlHiuds.    June  12, 1886.)  ^ 

1.  TBiAii—lNSTBUcriONs— Province  of  Jukt— Special  Instructiok. 

A  separate  and  special  instraction  to  the  Jury,  informing  them  that  they  are 
not  to  regard  anything  contained  in  any  of  the  instructions  as  intimating  any 
opinion  of  the  court  as  to  what  any  of  the  facts  are,  but  that  they  are  to  de> 
termine  from  the  evidence,  and  from  that  alone,  what  are  the  facts,  is  held  to 
cure  any  alleged  defects  in  the  other  instructions  in  the  nature  of  apparent 
misleading  assumptions  of  the  facts  in  issue. 

%.  SaM»— OnR-SiDED  iNSTRUCTIONa. 

An  instruction  which  tells  the  Jury  that  if  they  find  from  the  evidence  the 
facts  relied  on  by  a  party,  reciting-tnem,  then  he  is  entitled  to  the  verdict,  is 
not  objectionable,  as  giving  undue  prominence  to  the  facts  of  one  side. 
8.  Master  and  Servant— -Railroad  Condugtob— Neoligbnob  of  Fellow- 
Servant— Collision. 

In  case  of  a  collision  of  trains,  injuring' the  conductor  of  one  train,  it  is 

not  enough  for  him,  in  seeking  to  recover,  to  show  that  he  acted  with  due 

care.    He  must  also  show  that  his  fellow-servants  in  the  management  of  the 

train  acted  with  due  care.    Negligence  on  their  part  will  be  imputed  to  him.^ 

4.  Same— Failure  to  Stop— Statdtobt  Duty  to  Stop. 

Where  the  plaintiff,  a  conductor,  was  injured  by  a  collision,  where  it  is  al- 
leged in  defense  that  the  collision  was  caused  by  his  failure  to  perform  his 
statutory  duty  to  stop  his  train  at  least  200  feet  before  reaching  the  crossing, 
it  is  incumbent  on  him  to  show  that  he  performed  his  duty  in  that  behalf; 
and  an  instruction  stating  his  statutory  duty  should  be  given  if  asked  for. 
6.  Same— Fellow-Servants — Consociation. 

Fellow-servants,  within  the  rule  exempting  the  master  from  liability  for 
their  torts  to  fellow-servants,  must  be  directly  co-operating  with  each  other 
in  a  particular  business,  in  the  same  line  of  employment,  or  must  be  so  con- 
sociated  that  their  usual  duties  shall  bring  them  habitually  together,  so  that 
they  may  exercise  a  mutual  influence  upon  each  other,  promotive  of  proper 
caution. 

Appeal  from  appellate  court,  First  district, 

Craig,  J.  This  was  an  action  brought  by  Mary  A.  Snyder,  adminis- 
tratrix of  the  estate  of  John  H.  Snyder,  deceased,  against  the  Chicago  & 
Northwestern  Railway  Company  and  Chicago,  Milwaukee  &  St.  Paul 
Bailroad  Company,  to  recover  damages  caused  by  the  death  of  her  hua- 
band,  who  was  killed  on  the  seventh  day  of  October,  1882,  by  a  collis- 
ion of  two  trains  of  said  defendants  at  a  crossing  near  Western  avenue, 
in  Chicago.  It  is  averred,  in  substance,  in  the  declaration,  that  the  two 
defendants  are  corporations  owning  and  operating  lines  of  railroads  that 
cross  and  intersect  each  other  at  gmde  in  the  city  of  Chicago;  that  said 
companies  maintained  at  such  crossing  a  joint  agent,  who  was  in  the 
joint  employment  of  both  companies,  whose  duty  it  was  to  regulate,  di* 
rect,  and  control  the  passing  of  all  locomotive  engines  and  cars  over  said 
crossing,  so  as  to  prevent  accidents,  by  means  of  certain  signals,  well 
understood  by  and  known  to  all  the  agents  and  employes  of  said  com- 
panies, and  that  it  was  the  duty  of  such  employes  to  observe  the  sig- 
nals; that  John  H.  Snyder  was  a  conductor  in  the  employ  of  the  Chi- 
cago &  Northwestern  Company,  having  the  charge  of  a  certain  locomo^ 

1  Respecting  the  effect  the  negligence  of  a  coHservant,  causing  injury,  has  on  right  to 
recover  against  the  common  master,  see  Neubauer  v.  New  York,  L.  £.  A  W.  E.  Co.,  (N. 
T.)  4  N.  £.  Rep.  125,  and  note,  126, 127. 
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live  engioQ,  and  car  thereto  attached,  belonging  to  said  last-named  com- 
pany; that,  at  the  time  of  the  allied  injury,  Snyder  was  in  charge  of 
and  upon  a  certain  train  of  cars  and  engine,  and  that  he,  and  those  en- 
gaged with  him  in  the  management  of  said  train,  were  in  the  exercise  of 
due  care  and  diligence,  observing  the  proper  signals- made  by  the  joint 
agent  or  employe  at  said  crossing,  directing  the  said  Snyder,  as  such 
conductor,  to  approach  and  pass  over  the  said  crossing  with  his  said 
train  of  cars,  and  that,  after  Snyder  had  approached  within  so  short 
distance  of  said  crossing  that  it  was  impossible  to  stop  his  engine,  the 
said  joint  agent,  without  due  care,  reversed  or  changed  his  signal,  thereby 
directing  a  locomotive  engine,  and  train  of  cars  thereto  attached,  be- 
longing to  the  said  Chicago,  Milwaukee  &  St.  Paul  Company,  to  pass 
over  said  crossing,  and  that  in  consequence  of  such  signal  said  trains  col- 
lided at  said  crossing,  causing  the  injury  to  and  death  of  said  Snyder. 
Ih  the  second  count  it  is  averred  thatTorrence,  the  joint  agent  of  the  de- 
fendants, so  carelesfdy,  negligently,  and  improperly  operated  and  con- 
trolled the  semaphore,  and  the  engine  and  car  of  the  Northwestern  Com- 
pany, and  the  train  of  the  St.  Paul  Company,  that  without  the  fault  or 
n^gence  of  Snyder,  or  those  under  his  direction,  there  was  a  collision, 
by  which  Snyder  was  killed.  To  the  declaration  the  defendants  pleaded 
the  general  issue,  and  on  a  trial  of  the  cause  in  the  superior  court  of 
Cook  county  the  plaintiff  recovered  a  judgment  for  $5,000,  which,  on 
appeal,  was  afBrmed  in  the  appellate  court. 

No  question  has  been  raised  in  rq^ard  to  the  decision  of  the  court  in 
the  admission  or  exclusion  of  evidence;  but  it  is  claimed  that  the  court 
erred  in  giving  plaintiff's  third  instruction,  and  in  refusing  instructions 
Nos.  2,  4,  and  5  asked  in  behalf  of  the  St.  j?aul  Company,  and  instruc- 
tion No.  6  asked  by  the  Northwestern  Company. 
The  third  instruction  given  for  the  plaintiff  was  as  follows: 
''(8)  The  jury  are  instructed  that  if  they  find  from  the  evidence  that  .John 
H.  Snyder,  the  deceased,  was  injured  by  a  coHision  of  the  cars  of  the  Chicago, 
Milwaukee  &  St.  Paul  Railroad  Company  and  the  Chicago  &  Northwestern 
Bailway  Company,  the  defendants  in  this  case,  at  the  crossing  of  the  railroad 
tracks  of  the  said  companies  in  the  city  of  Chicago,  on  or  about  the  seventh 
day  of  October,  A.  B.  1882,  and  that  by  reason  of  such  injuries  he,  the  said 
John  H.  Snyder,  afterwards,  on  the  same  day,  died;  and  if  the  jury  further 
find  from  the  evidence  that  said  collision  occurred  solely  by  reason  of  the  gross 
negligence  of  one  H.  E.  Torrence  in  and  about  the  management  and  operating 
of  the  semaphore,  or  signal  light,  at  or  near  said  crossing,  and  that,  at  the 
time  of  such  collision  and  injury,  he,  the  said  H.  E.  Torrence,  was  in  the 
Joint'  employment  of  the  two  defendant  companies  in  and  about  the  manage- 
ment and  operation  of  said  semaphore  or  signal  lights;  and  if  the  jury  further 
find  from  the  evidence  that,  at  the  time  of  such  collision  and  injury,  the  said 
John  H.  Snyder  was  a  conductor  in  the  employ  of  the  Chicago  &  Northwest- 
em  Railway  Company,  one  of  the  defendants,  having  the  control  and  man- 
agement of  the  way  car  and  engine  of  said  last-named  company  in  question, 
and  was  at  the  time  aforesaid  exercising  due  and  proper  care,  caution,  and 
diligence,  as  such  conductor,  in  and  about  the  control  and  management  of 
said  way  car  and  engine,  and  for. his  own  personal  safety,  and  that  at  and  be- 
fore the  time  of  said  collision  and  injury  the  said  John  H.  Snyder  and  H.  E. 
Torrence  were  employed  in  different  depsurtments  of  labor,  wholly  disconnected 
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with  each  other,  and  were  not  associated  with  each  other  in  the  performance 
of  their  respective  employment,  and  could  have  no  control  over  dr  influence 
upon  the  conduct  of  each  other;  and  if  the  jury  further  find  from  the  evidence 
that  the  said  John  H.  Snyder  left  surviving  him  a  widow,  who  is  still  liv- 
ing, and  that  such  widow  was  pecuniarily  injured  by  reason  of  the  death 
of  the  said  John  H.  Snyder,  as  aforesaid,  and  that  such  widow  is  the  plaintiff 
herein,  and  was,  at  the  time  of  the  commencement pf  this  suit,  the  adminis- 
tratrix of  the  estate  of  the  said  John  H.  Snyder,  deceased, — ^then  the  jury 
should  find  both  of  the  defendants  guilty,  and  should  give  to  the  plaintiff  such 
damages  as,  from  the  evidence,  the  jury  shall  deem  a  fair  and  just  compensa- 
tion for  the  pecuniary  injury,  if  any,  resulting  from  such  death  to  the  said 
widow,  not  exceeding  the  sum  of  65,000.'' 

Several  objections  have  been  made  to  this  instruction* 
First,  that  it  assumes  as  true  the  negligence  of  Torrence.  If  the  in- 
struction was  liable  to  the  objection  urged,  it  would  certainly  be  errone- 
ous, because  it  was  for  the  jury  to  determine  from  the  evidence  who  had 
been  guilty  of  negligence,  and  it  was  not  within  the  province  of  the.  court 
to  direct  the  jury,  in  the  instructions,  that  any  person  was  negligent,  or 
assume  as  a  fact  in  the  instructions  the  negligence  of  Torrence,  or  any  of 
the  parties  all<^ed  to  be  responsible  for  the  accident.  That  the  collis- 
ion of  the  trains  resulting  in  the  death  of  Snyder  occurred  through  the 
n^ligence  of  some  one  was  a  fact  over  which  there  was  no  controversy. 
It  was  for  the  jury  to  determine  from  the  evidence  who  had  been  guilty 
of  the  n^ligeut  act.  The  language  of  the  instruction  complained  of  is, 
"if  the  jury  find  from  the  evidence  that  said  collision  occurred  solely  by 
reason  of  gross  negligence  of  one  H.  E.  Torrence  in  operating  the  sema- 
phore," etc.  No  reasonable  construction  of  this  language  could  convey 
the  idea  to  the  mind  of  the  jury  that  any  one  was  negligent;  but,  on  the 
other  hand,  the  jury  were  in  plain  terms  informed  that  such  &ct  must  be 
found  by  them  from  the  evidence.  But,  if  there  was  any  doubt  in  re- 
gard to  the  construction  of  the  language  used,  the  jury  could  not  be  mis- 
led, as  the  court  in  the  first  instructiooa  given  informed  the  jury  that  they 
should  not  regard  anything  contained  in  any  of  the  instructions  as  inti- 
mating, in  the  slightest  degree,  any  opinion  of  the  t^ourt  as  to  what  any 
of  the  facts  are;  but  they  should  determine  from  the  evidence,  and  fipom 
that  alone,  what  are  the  facts.  This  was  a  qualification  of  every  in- 
struction in  that  branch  of  the  case,  and  in  such  plain  words  that  no  jury 
of  ordinary  intelligence  could  be  misled. 

The  second  objection  to  the  instruction  is  that  it  sums  up  all  the  facts 
on  which  plaintiff  sought  to  recover,  giving  them  undue  and  unfair  prom- 
inence, and  omits  to  state  the  facts  in  the  defense.  The  instruction  is 
somewhat  lengthy,  and  inay  be  liable  to  criticism  for  that  reason;  but 
that  is  not  the  point.  The  question  is  whether  it  is  erroneous.  This 
court  has  held  in  several  cases  that  where  jthe  evidence  is  conflicting  it 
is  improper  to  select  isolated  portions  of  the  evidence,  and  give  them 
prominence  by  calling  the  attention  of  the  jury  especially  to  them  in  an 
instruction;  but  we  do  not  r^ard  this  instruction  liable  to  this  objection. 
The  instruction,  in  substance,  informed  the  jury  that  if  they  found  from 
the  evidence  the  facts  alleged  in  the  dedaration,  and  relied  upon  as 
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proven,  reciting  them,  that  then  the  verdict  should  be  for  plaintiff. 
Such  an  instruction  was  offered  in  FraTne  v.  Badger^  79  111.  442,  where 
it  is  said:  "The  court  should  always  instruct  that  if  the  facts  involved 
in  the  issue  are  proved,  reciting  them,  then  they  should  find  for  the 
party  in  whose  favor  they  shall  find  the  facts."  Here  no  prominence  is 
given  to  any  particular  fact  in  the  case,  but  the  jury  are  merely  directed 
that  if  they  find  from  the  evidence  the  facts  relied  upon  .by  the  plain- 
tiff have  been  proven,  reciting  them,  then  the  plaintiff  may  recover. 
.We  perceive  no  valid  objection  to  an  instruction  of  this  character. 

There  is,  however,  one  serious  objection  to  the  instruction.  It  will  be 
observed  that  it  is  averred  in  both  counts  of  the  declaration  that  Snyder, 
and  those  engaged  with  him  in  the  maiiageraent  of  the  train,  were  in  the 
exercise  of  due-care.  But  by  the  instruction  the  jury  were  directed  that, 
if  they  found  from  the  evidence  that  the*collision  occurred  solely  by  rea- 
son of  gross  negligence  of  Torrence,  the  plaintiff  might  recover,  if  the 
jury  further  found  from  the  evidence  that  Snyder  was  exercising  due  and 
proper  care,  caution,  and  diligence  as  conductor  of  the  train.  Under 
this  part  of  the  charge  to  the  jury  the  engineer  and  brakeman  in  charge  of 
the  train  under  Snyder  may  have  been  guilty  of  gross  negligence  in  the  dis- 
charge of  their  respective  duties,  which  may  have  contributed  to  Snyder's 
death,  and  yet  the  plaintiff  could  recover.  We  do  not  understand  this 
to! be  a  sound  proposition  of  law.  If  Snyder's  co-employes,  in  charge  of 
the  tndn  under  him,  were  guilty  of  negligence  which  contributed  to  his 
death,  he  is  chargeable  with  such  negligence;  and  the  negligence  of  those 
under  Snyder  would  defeat  a  recovery.  Suppose  the  brakemati  had  no- 
tified the  engineer  that  they  were  signaled  not  to  cross,  in  ample  time  to 
enable  him  to  stop  the  train,  but  he  refused  to  regard  the  notice,  and 
recklessly  ran  upon  the  other  train,  it  could  scarcely  be  pretended  that 
Snyder's  Representatives  could  recover. 

The  court  refused  an  instruction  asked  by  defiqndant  Chicago,  Mil- 
waukee &  St.  Paul  CJompany,  as  follows: 

"(2)  The  court  further  instructs  the  jury  that  the  law  requires  all  trains 
upon  any  railroad  in  this  state,  which  crosses  or  intersects,  or  is  crossed  by, 
any  other  railroad  upon  the  same  level,  shall  be  brought  to  a  full  stop  at  a 
distance  not  less  than  two  hundred  feet,  nor  more  than  eight  hundred  feet, 
from  the  point  of  intersection  or  crossing  of  such  road.  And  if  the  jury  find 
from  the  evidence  that  the  train  of  the  Chicago  &  Northwestern  Railway  Com- 
pany, under  tlie  charge  of  the  deceased,  as  conductor  of  said  train,  was  not 
brought  to  a  full  stop  at  a  distance  of  more  than  two  hundred  feet  from  the 
crossing  of  the  tracks  of  the  Chicago,  Milwaukee  &  St.  Paul  Railway  Company, 
and  if  you  further  believe  from  the  evidence  that  the  failure  to  stop  said  train 
at  said  distance  from  said  crossing  contributed  to  the  injury  complained  of,  or  if 
you  believe  from  the  evidence  that,  had  said  train  been  brought  to  a  full  stop 
at  said  distance  from  said  crossing,  the  collision  would  have  been  avoided, 
then  you  must  find  for  the  defendant  the  Chicago,  Milwaukee  &  St.  Paul 
Railway  Company." 

At  the  place  where  the  collision  occurred,  resulting  ia  the  death  of 
Snyder,  the  Chicago  &  Northwestern  Railway  runs  east  and  west;  the 
Chicago,  Milwaukee  Sc  St.  Paul  Railroad  runs  south-easterly,  crossing  the 
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Northwestern  tracks  at  an  angle.  Ninety  feet  west  of  the  crossing  is  a 
signal  box,  where  a  semaphore  is  operated,  as  is  shown  by  a  plat  in  the 
record.  Torrence  had  charge  of  the  semaphore,  whose  duty  it  was  to  di- 
rect the  crossing  of  all  trains  on  both  railroads.  When  he  threw  the 
green  light  of  the  semaphore  on  the  track,  trains  on  that  road  had  the 
right  of  way;  while  the  red  light  on  the  track  was  a  signal  for  trains  not 
to  move.  At  the  time  of  the  accident,  which  occurred  about  4  o'clock 
in  the  morning  of  October  7,  1882,  there  were  three  trains  at  the  cross- 
ing: one  on  the  St.  Paul  road,  going  west;  one  on  Northwestern,  going 
west;  and  the  train  under  the  control  of  Snyder  as  conductor,  going  west.' 
The  latter  train  was  last  at  the  crossing,  and  consisted  of  an  engine  and 
a  way  car  pushed  in  front  of  the  engine.  There  is  a  conflict  in  the  evi- 
dence in  r^ard  to  the  point  where  Snyder's  train  was  stopped  before  un- 
dertaking to  make  the  crossing.  The  fireman  on  the  engine  thinks  that 
when  the  stop  was  made  the  way  car  was  about  even  with  the  semaphore, 
which  would  make  the  stop  only  90  feet  from  the  crossing.  There  was 
other  evidence  that  the  stop  was  made  sooner,  and  there  was  also  evi- 
dence tending  to  show  that  the  train  inade  no  stop  before  making  the 
crossing.  But,  however  the  fact  may  be,  the  evidence  was  such  that  the 
defendants  hi^d  the  right  to  go  to  the  jury  on  that  question  with  proper 
instructions  from  the  court.  There  was  ample  evidence  upon  which  to 
predicate  an  instruction  like  the  one  in  question;  and  if  it  contained  a 
correct  proposition  of  law,  which  it  did,  it  was  error  to  refuse  it.  The 
statute  imposed  the  duty  on  Snyder,  who  had  charge  of  the  train,  to 
bring  his  train  to  a  stop  not  less  than  200  feet  from  the  crossing.  If  he 
fail^  to  comply  with  this  requirement  of  the  law,  and  such  failure  con- 
tributed to  the  injury,  it  is  plain  that  the  plaintiff  could  not  recover,  for 
the  obvious  reason  that  the  deceased  was  guilty  of  negligence  which  con- 
tributed to  the  injury.  In  refusing  the  instruction,  the  court,  in  effect, 
held  that  the  defendants  were  liable,  although  the  jury  might  find  from 
the  evidence  that,  if  Snyder  had  observed  the  duty  enjoined  by  the  stat- 
ute, the  collision  might  have  been  avoided.  We  do  not  understand  this 
to  be  the  law. 

It  IS,  however,  said  that  whatever  fault  there  may  have  been  in  regard 
to  the  failure  to  stop  the  train  is  to  be  attributed  to  the  engineer,  and 
that  his  negligence  would  be  no  defense  to  an  injuiy  received  by  Snyder. 
The  evidence  shows  that  Snyder  was  the  conductor  in  charge  of  the 
train,  and  that  the  conductor  controlled  the  movement  of  the  train, 
which,  as  we  understand  it,  is  always  the  case.  It  was  therefore  his 
duty  to  see  that  the  train  was  stopped  at  such  places  as  the  law  re- 
quired; and,  if  he  failed  or  neglected  to  perform  that  duty,  it  is  right 
that  the  consequences  resulting  from  such  neglect  should  rest  upon  him. 

The  court  refused  defendant's  fourth  instruction,  as  follows: 


**  (4)  If  the  jury  find  from  the  evidence  that  the  semaphore  signal 
first  given  to  the  train  of  the  Chicago  &  Northwestern  liEiilway  Company* 
going  west,  to  make  such  crossing,  and  that,  after  such  train  had  made  the 
crossing,  the  semaphore  signal  was  then  given  to  the  train  of  the  Chicago, 
Milwaukee  &  St.  Paul  Railway  Company  to  proceed  and  make  the  crossing. 
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and  was  not  given  to  the  train  of  the  Chicago  &  Northwestern  Railway  Com- 
pany, going  east,  you  will  find  for  the  defendant  the  Chicago,  Milwaukee  & 
St.  Paul  Bail  way  Company.*' 

The  west-bound  train  on  the  Northwestern  road  was  first  at  the  cross- 
ing, and  hence  had  the  priority  of  right  to  make  the  crossing  over  other 
trains  which  arrived  at  a  later  time,  and  there  is  no  dispute  in  r^ard  to 
the  &ct  that  the  proper  signal  was  given  this  train  to  make  the  crossing, 
which  it  did.  As  respects  the  train  going  east,  upon  which  Snyder  was 
conductor,  it  was  contended,  on  the  one  haud,  that  Torrence  had  given 
the  proper  signal  for  this  train  to  cross,  and  that  it  was  attempting  to 
make  the  crossing  under  the  signal  given,  when  Torrence  changed  the  sig- 
nal, but  too  late  for  Snyder  to  stop  his  train  and  avoid  the  collision; 
while,  on  the  other  hand,  it  was  contended  that,  after  the  west^bound 
train  had  gone  over  the  crossing,  Torrence  at  once  gave  the  proper  sig- 
nal to  the  train  on  the  St.  Paul  road  to  cross,  which  was  obeyed  by  the 
St.  Paul  train,  and  that  Snyder  negligently  failed  to  observe  such  signal, 
and  undertook  to  make  the  crossing  in  disrc^rd  of  such  signal.  There 
was  evidence  introduced  on  the  tri^  tending  to  prove  that,  after  the  west- 
bound train  on  the  Northwestern  road  had  crossed,  the  semaphore  signal 
was  then  given  to  the  St.  Paul  train  to  proceed,  and  that  the  train  under 
the  control  of  Snyder  had  no  right  then  to  move;  and,  under  the  plead- 
ings and  evidence,  we  see  no  reason  why  the  instruction  was  not  proper. 
It  may  be  true,  as  suggested  in  the  argument,  that  the  semaphore  signal 
to  a  Northwestern  train  to  cross  might  be  an  invitation  to  trains  to  cross 
going  east  on  the  Northwestern  road,  as  well  as  west;  but,  if  this  be  true, 
such  fact  does  not  militate  against  the  instruction,  as  it  is  based  upon 
the  theory  that  the  Northwestern  train  going  west  had  crossed,  and  the 
signal  was  changed  in  favor  of  the  St.  Paul  road  before  Snyder's  train 
started  to  make  the  crossing. 

The  refusal  of  the  court  to  give  defendant's  sixth  instruction  is  as- 
signed for  error.  Without  entering  upon  a  discussion  of  this  instruction, 
it  is  sufficient  to  say  that  a  similar  instruction  was  before  us.  in  a  late 
case,  (^RoUing-miU  Oo.  v.  Johnson j  114  111.  69,)  and  it  was  there  said: 

''The  ruling  of  this  court  requires  that  the  servants  of  the  same  master,  to 
be  co-employes  so  as  to  exempt  the  master  from  liability  on  account  of  inju- 
ries sustained  by  one  resulting  from  the  negligence  of  the  other,  shall  be  di- 
rectly co-operating  with  each  other  in  a  particular  business,  in  the  same  line 
of  employment,  or  that  their  usual  duties  shall  bring  them  habitually  to- 
gether, so  that  they  may  exercise  a  mutual  influence  upon  each  other,  pro- 
motive of  proper  caution." 

We  do  not  regard  the  instruction  as  conforming  to  the  ruling  indi- 
cated, and  it  was  properly  refused. 

For  the  error  indicated  the  judgment  will  be  reversed,  and  the  cause 
remanded. 

v.7N.B,no,6 — 29 
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(117  111.  370) 

Booth  v.  Smith. 
(Supreme  Court  of  HUnoU.    June  12, 1886.) 

1.  Equitt— Fraudulent  Refrbbentations  Inducing  Pubchasb. 

This  was  a  bill  to  rescind  a  purchase  of  892  shares  of  the  capital  stock  of  a 
coal  company,  induced,  it  is  alleged,  by  fraudulent  representations  of  the  de- 
fendant and  nis  agent  as  to  the  value  of  said  stock,  an^jl  of  the  investments 
and  business  of  the  company.  The  evidence  in  the  case  was  conflicting. 
Without  analyzing  the  evidence  in  detail,  the  court  held  that  the  preponder- 
ance of  the  evidence  was  with  the  complainant,  and  affirmed  the  decree  sus- 
taining the  bill.^ 

2.  EsTOPPBii—AcTS  AS  Agent  of  Purchaser  of  Stock  and  Acts  as  Officer  of 

Corporation  DisTiNGmsHBD— Purchaser  not  Estopped  by  His  Agent's 
Acts  in  Latter  Capacity. 

In  this  case  the  husband  of  the  purchaser  of  stock  acted  as  her  agent  in  the 
purchase.  He  then  became  an  officer  of  the  corporation,  and  the  funds  paid 
m  for  the  stock  were  paid  out  with  his  approval  as  such  officer  of  the  cor- 
poration. This  does  not  constitute  an  estoppel  against  the  purchaser's  re- 
scinding the  purchase  for  the  fraud  of  the  seller. 

Appeal  from  First  district. 

Scx)TT,  C.  J.  This  was  a  bill  in  chancery,  brought  by  Josephine  C. 
Smith  against  Caleb  H.  Booth,  Oliver  M.  Parsons,  and. the  Western  In- 
diana Coal  Company.  The  relief  sought,  however,  is  principally  as  to 
defendant^  Caleb  H.  Booth.  It  is  set  forth  in  the  bill  that  complainant 
was  induced,  by  ftJse  representations  made  by  Oliver  M.  Parsons,  as  his 
agent,  to  purchase  of  Booth  392  shares  of  the  capital'  stock  of  the  West- 
em  Indiana  Coal  Company,  paying  therefor  the  sum  of  $4,000;  and  the 
object  of  the  bill  is  to  set  aside  the  sale  on  account  of  the  alleged  fraud 
practiced  upon  her,  and  for  an  account  against  Booth,  from  whom  it  is 
allied  she  bought  the  stock  through  her  agent  transacting  the  business 
for  her.  The  fraud  chained  is  that  Parsons  falsely  represented  the  com- 
pany was  successfully  operating  its  mine,  and  paying  its  current  ex- 
penses out  of  the  proceeds  of  the  coal  taken  from  the  mine,  and  that  the 
capacity  of  the  mine  could  be  easily  increased  to  60  tons  per  day,  when  the 
mine  would  pay  a  large  profit;  that  the  coal  taken  from  said  mine  was 
worth  25  cents  a  ton  more  than  any  coal  mined  in  the  state  of  Illinois; 
that  the  coal  could  be  mined  and  placed  on  the  cars  at  the  mine  at  a 
cost  not  to  exceed  $1.27  per  ton;  that  there  had  been  invested  by  the 
stockholders  of  the  company  in  the  plant  and  purchase  of  its  property 
the  sum  of  $3,500;  and  that  its  indebtedness  was  $1,500.  The  bill  then 
charges  that,  relying  upon  and  believing  the  representations  so  made  to 
be  true,  she,  through  her  agent,  made  the  agreement  to  purchase  the 
stock.  The  answer  made  to  the  bill  was  not  under  oath,  and  serves  no 
other  office  than  to  put  the  matters  alleged  against  defendant  at  issue, 
and  it  will  not,  thereifore,  be  necessary  to  state  the  contents.  On  the 
final  hearing  of  the  cause  upon  the  pleadings  and  the  evidence,  the  court 
rendered  a  decree  in  favor  of  complainant,  setting  aside  the  sale  of  the 
stock  to  her,  and  adjusted  the  equities  between  her  and  defendant,  Booth, 

'  Respecting  fraudulent  and  false  representations  in  the  sale  of  goods,  see  DiUmau  t 
Nadlehoflfer,  (111.)  7  N.  E.  Rep.  88,  and  note,  93-95. 
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by  taking  an  account,  and  rendering  a  decree  against  him  for  the  bal- 
ance found  due  from:  him  after  appropriating  to  complainant  the  amount 
!  in  the  hands  of  the  receiver.     That  decree  was  aflSrmed,  on  the  appeal 

of  Booth,  in  the  appellate  court  of  the  First  district,  and  he  brings  the  case 
to  this  court  on  his  further  appeal. 

Most,  if  not  all,  the  questions  involved  are  purely  questions  of  fact, 
and  <as  to  some  of  them  the  testimony  is  quite  conflicting.  It  does  not 
seem  to  be  seriously  controverted,  either  by  Booth  in  his  answer  to  the 
amended  bill,  which  charged  the  fact  of  agency,  or  by  the  evidence  that 
Parsons  was  his  agent,  and  acted  as  such  in  making  the  sale  of  the  stock 
to  complainant.  That  fact  in  the  case  may  be  regarded  as  proved  with 
such  certainty  that  the  agency  will  be  taken  as  established  in  the  further 
consideration  of  the  case.  Nor  can  it  be  seriously  questioned  that  com- 
plainnnt  relied  upon  the  representations,  whatever  they  were,  in  making 
the  purchase  of  the  stock.  She  could  have  had  but  little  other  informa- 
tion as  to  the  value  of  the  mines,  and  the  plant  owned  by  the. company. 
Had  it  not  been  for  the  representations  made  to  her  agent,  it  i^  evident 
she  never  would  have  purchased  the  stock  at  the  price  she  did.  The 
sequel  shows,  past  all  doubt,  the  amount  paid  for  the  stock  was  out  of 
all  proportion  to  its  real  value.  There  must  have  been  something  other 
than  the  slight  personal  examination  of  the  mines  and  plant  made  by  her 
agent  that  induced  the  making  of  the  purchase  of  the  stock.  The  testi- 
mony touching  the  representations  alleged  to  have  been  made  will  be 
considered  further  on  in  the  brief  discussion  that  is  to  follow.  There  is 
no  ground  for  the  objection  the  ofier  to  rescind  the  sale  was  not  made  in 
apt  time.  No  considerable  delay  was  suffered  to  intei;vene  in  giving  no- 
tice to  Parsons  of  the  intention  to  insist  upon  a  rescission  of  the  contract. 
The  delay  in  filing  the  bill  is  satisfactorily  explained,  and  it  was  perhaps 
done  to  favor  Parsons  himself,  that  he  might  be  able  to  effect  another 
sale  of  the  stock.  It  was  not  practicable,  in  the  first  instance,  to  give 
Booth  notice  of  the  rescission  of  the  contract.  He  lived  in  another  state, 
and,  under  the  circumstances  in  evidence,  it  is  thought  notice  to  the 
agent  that  transacted  the  business,  and  who  continued  to  act  for  him, 
was  quite  sufficient. 

Coming  now  to  consider  the  alleged  false  representations  made  to  com- 
plainant's agent  to  induce  her  to  buy  the  stock,  the  most  difficulty  in 
the  case  is  experienced.  Most  of  the  testimony  bearing  directly  on  that 
branch  of  the  case  comes  from  the  agents  of  the  parties  that  transacted 
the  business  for  their  respective  principals.  One  of  them  (Smith)  is  the 
husband  of  complainant,  and  the  other  (Parsons)  is  the  son-in-law  of 
defendant.  Booth.  Much  of  their  testimony  is  irreconcilably  conflict- 
ing. It  would  answer  no  good  purpose  to  enter  upon  any  close  analysis 
of  the  evidence.  It  is  not  necessary  to  do  more  than  state  the  conclu- 
sions reached,  after  a  careful  study  of  the  whole  case  as  it  appears  in  the 
record.  There  can  hardly  be  a  reasonable  doubt  that  Parsons  made  cer- 
tain statements  to  the  agent  of  complainant  as  to  the  cost  of  mining  the 
coal,  the  cost  of  transportation,  and  the  price  at  which  it  could  be  sold 
when  it  reached  the  market,  that  were  very  material  in  reaching  a  con- 
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elusion  as  to  the  value  of  the  stock  it  was  proposed  to  sell.  Other  rep- 
resentations— for  instance,  as  to  the  amount  that  had  been  invested  in 
the  mine  and  plant,  and  as  to  whether  the  mines  were  then  paying  ex- 
penses— were,  no  doubt,  made,  but  whether  to  the  extent  insisted  upon 
by  complainant,  the  evidence  is  unsatisfactory.  If  the  statements  and 
representations  as  allied  by  complainant  were  in  fact  made,  they  were 
vital  and  material,  and  affected,  in  a  large  measure,  the  value  of  the 
stock  in  the  company. 

There  are  some  facts  and  circumstances  that  tend  rather  to  support 
the  testimony  given  by  the  agent.  Smith,  and  if  what  he  says  concerning 
the  representations  made  by  Parsons  is  true,  a  rather  strong  case  is  made 
for  relief.  According  to  his  testimony,  what  Parsons  stated  were  not 
mere  expressions  of  opinion  as  to  value,  but  representations  as  to  actual 
facts,  within  his  personal  knowledge,  which  if  true  vitally  affected  the 
value  of  the  stock,  and  if  untrue  were  hurtful  to  complainant,  as  they 
must  have  induced  her  to  buy  stock  in  the  company  that  she  would  not 
otherwise  have  done.  What  representf^tions  Parsons  may  have  made  to 
complainant's  agent  to  effect  the  sale  of  Booth's  stock  to  her,  and 
whether  such  representations  were  willfully  false,  and  made  with  a  view 
to  deceive  her  as  to  its  value,  are  questions  depending,  as  they  do,  so 
much  on  conflicting  testimony,  this  court  can  hardly  say  the  decree  of 
the  court  below  is  not  warranted  by  the  evidence,  and  for  that  reason 
should  stand.  If  the  representations  as  to  matters  affecting  the  value 
of  the  stock  were  in  fact  made  as  testified  tg  by  Smith,  and  as  the  courts 
below  have  found,  not  the  slightest  doubt  is  entertained  that  they  are 
material,  and  were  confidently  relied  upon  by  complainant's  agent  in 
buying  defendant's  (Booth's)  stock  for  her.  Conflicting  as  the  evidence 
is,  it  is  still  thought  there  is  sufficient  to  support  the  decree  of  the  trial 
court;  at  least,  no  ground  is  perceived  on  which  the  decree  can  be  re- 
versed, and  it  must  stand. 

It  is  said,  with  some  confidence,  complainant  is  estopped  to  make  any 
claim  against  defendant,  Booth,  for  reimbursement.  The  facts  relied 
upon  as  creating  the  bar  to  relief  are  that,  after  she  had  purchased  the 
stock  and  paid  for  it,  her  husband,  who  had  acted  as  her  agent  in  buy- 
ing the  stock,  became  an  officer  in  the  corporation,  and  much  of  the 
money  which  she  had  paid  in  for  the  stock  was  paid  out  under  the 
direction  and  with  the  consent  of  her  husband,  as  an  officer  of  the 
company.  A  sufficient  answer  to  the  position  taken  is  that  while  her 
husband  was  paying  out,  or  consenting  to  the  paying  out  of,  the  raoney^ 
he  was  not  then  acting  as  complainant's  agent,  but  as  an  officer  of  the 
corporation.  While  acting  in  that  capacity  it  would  seem  he  was  no 
more  the  agent  of  complainant  than  of  defendant.  Booth,  or  any  stock- 
holder in  the  company.  In  that  capacity  he  was  the  agent  of  the  cor- 
poration, and  not  the  personal  agent  of  complainant,  and  there  can  bcl 
no  ground  for  an  estoppel  for  that  reason,  as  to  complainant. 

The  judgment  of  the  appellate  court  must  be  affirmed. 
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on  lU.  9X9) 

QuEBNAN  and  others  v.  Palmeb  and  others. 
{Supreme  Court  of  IJUnoU,    June  10, 1886.) 

1.  Equttt— JuRisDicnoN— MxjiiTrPLioiTT  OP  Suits— Common  B*t7ND. 

Where  a  common  fund  exists,  upon  which  numerous  persons  have  elaims, 
equity  will  seize  hold  of  it,  and  pav  it  out  ratably  upon  their  respective  claims, 
or  pay  them  in  full,  if  the  fund  shall  be  sufficient  for  that  purpose,  in  cases 
where  it  is  wrongfully  withheld.  It  may  not  be  always  known  in  advance 
whether  the  common  fund  will  be  sufficient  to  satisfy  all  demands  upon  it, 
and  to  ascertain  that  fact  is  a  well-recognized  head  of  equity  jurisdiction. 

2.  Banks  and  Banking  —  liiABiLnr  of  Stookholdbbs  fob  Corpobatb  Dbbto 

Held  not  Penal— Penal  Statute  Defined. 

A  liability  of  stockholders  in  a  savings  bank  to  the  depositors  and  creditors 
of  the  bank,  to  an  amount  equal  to  the  amount  of  their  stock,  respectively, 
until  after  a  transfer  of  stock,  published  in  a  public  newspaper,  is  not  a  penal 
liability.  A  penal  statute  is  one  which  imposes  a  forfeiture  or  penalty  for 
transgressing  its  provisions,  or  for  doing  a  thing  prohibited.  The  provision 
in  question  here  presents  none  of  these  features. 

8.   COBPORATIONS  — STOOKHOLDEKS'  LIABILITY,  A  COMMON  FUND  FOB  CbEDITOBS 

—Distribution,  a  Ground  of  Equity  Jurisdiction. 

The  statutory  liability  of  stockholders  creates  a  common  fund  as  a  security 
for  the  creditors  of  a  corporation.  The  distribution  of  such  common  fund 
among  creditors  entitled  to  share  in  It  is  a  proper  subject  of  equity  Jurisdic- 
tion. 
4.  Banes  and  Bankino— Stockholdebs'  Liabilitt  fob  ''Losses"  of  Dbpobit- 
DBS  Held  Pbimabt,  and  not  Subsidiary  to  Remedy  against  Cobpoba- 

TION. 

The  liability  of  stockholders  in  this  case  was  to  "make  good  all  losses  to 
depositors  or  others."  This  creates  a  primary  liability  against  the  stock- 
holder, and  it  is  not  necessary  for  the  depositors  first  to  exhaust  their  remedy 
against  the  corporation. 

SoHOLFEBLD,  J.,  dissents. 

Appeal  from  appellate  court,  Third  district. 

Stuart^  Edwards  <fc  BrowUy  Palmerdj  Robimon  &  ShvUy  J.  A.  Chestnut,  and 
N.  M.  Broadhurdj  for  appellees. 

SooTT,  C.  J.  As  is  seea  from  the  record,  the  Springfield  Savings 
Bank  was  incorporated  by  a  special  act  of  the  general  assembly  approved 
Februar3%  1867.  It  seems  its  capital  stock  was  $100,000,  and  was  di- 
vided into  shares  of  $100  each.  The  charter  of  the  incorporation  was 
amended  by  an  act  of  the  legislature  passed  April  11,  1869,  which 
amendment  contained  the  following  provision: 

"That  the  stockholders  of  said  corporation  shall  be  responsible,  in  their 
individual  property,  in  an  amount  equal  to  the  amount  of  stock  held  by  them, 
respectively,  to  make  good  all  losses  to  depositors  or  others;  and  no  assign- 
ment of  their  stock  shall  release  them  from  such  liability  until  after  the 
fact  of  such  an  assignment,  and  the  name  of  the  person  to  whom  made,  and 
the  amount  of  the  stock  assigned,  shall  have  been  advertised  in  some  public 
newspaper,  published  in  the  city  of  Springfield,  *  *  *  for  the  period  of 
three  months.'' 

The  capital  stook  was  soon  taken,  the  bank  organized,  and  thereafter 
it  continued  to  transact  the  usual  business  done  by  such  institutions  un- 
til the  seventeenth  day  of  December,  1877,  when  it  suspended,  and 
never  again  resumed.  It  seems  the  ofiScers,  notwithstanding  the  bank 
bad  suspended  operations,  continued  in  possession  of  its  property,  as 
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they  had  previously  beeil,  doing  some  business  looking  to  the  closing  up 
of  its  affiiirs,  until  the  ninth  day  of  April,  1^79,  when  the  corporation 
made  au  assignment  of  its  effects  and  assets  under  the  insolvent  act  for 
the  benefit  of  its  creditors.  The  assignee  appointed  qualified  in  due 
time,  and  entered  upon  the  duties  of  the  trust.  Afterwards  the  original 
assignee  resigned,  and  John  S.  Bradford  was  appointed  successor,  and 
has  since  continued  to  act.  At  the  time  the  bank  suspended  operations, 
its  books  contained  the  names  of  the  stockholders,  the  number  of  shares 
owned  by  each,  and  the  par  value.  The  original  complainants  in  this 
case  were  Mary  Queenan  and  Theodore  Kerger,  who  filed  their  bill  in 
the  circuit  court  on  the  twenty-first  day  of  January,  1880,  on  their  own 
behalf,  and  on  behalf  of  all  other  creditors  of  the  bank  who  might  come 
in  and  contribute  to  the  expense  of  the  suit.  Subsequently  quite  a  num- 
ber of  persons,  by  leave  of  court,  came  in  and  became  co-complainants 
with  the  original  complainants.  Mary  Queenan  alleged,  by  her  bill, 
that  she  commenced  to  deposit  money  with  the  bank  about  the  fifth  of 
August,  1872,  and  continued  to  do  so,  from  time  to  time,  up  to  May  1, 
1875;  and  that  the  bank,  at  the  time  of  filing  the  bill,  was  indebted  to 
her,  on  account  of  such  deposits,  in  the  sum  of  $4,000.  The  other  com- 
plainants, by  appropriate  allegations,  stated  the  amounts,  and  when  and 
how  their  respective  claims  accrued.  It  is  charged  that  certain  persons, 
all  of  whom  are  made  defendants  to  the  bill,  were  owners  of  stock  in  the 
bank  at  and  before  the  deposits  were  made  by  complainants;  but  they 
say  they  do  not  know  and  cannot  state  the  number  of  shares  owned  by 
each  defendant.  Complainants  all^e  the  loss  of  their  respective  depos- 
its by  the  suspension  and  insolvency  of  the  bank.  A  discovery  of  cer- 
tain facts  is  sought,  by  requiring  answers  under  oath  to  interrogatories 
propounded  in  the  bill;  and  the  prayer  is  that  on  the  hearing  of  the 
cause  the  respective  sums  due  to-  complainants  may  be  ascertained  by 
the  court,  and  also  the  number  of  shares  of  stock  held  by  each  defend- 
ant, and  that  defendants  may  be  required,  by  the  decree  of  the  court, 
to  pay  to  complainants,  within  a  time  to  be  fixed,  the  sums  of  money 
due  to  each  from  the  bank.  A  demurrer  filed  to  the  bill  by  a  number 
of  defendants  was  overruled  by  the  court.  Most  of  the  defendants  an- 
swered the  bill,  but  a  few  of  them  failed  to  do  so,  and  as  to  them  a  de- 
cree pro  confesao  was  rendered.  Aside  from  the  fact  defendants  admit  the 
number  of  shares  of  stock  held  by  each  of  them,  the  answers  contained 
little  else,  except  it  is  charged,  in  some  of  them,  the  liability  of  the 
stockholders  is  by  way  of  statutory  penalty;  and  set  up  the  two-years 
limitations  as  contained  in  the  statute;  and  in  respect  to  all  intervening 
petitioners  the  five-years  statute  of  limitations  is  insisted  upon  as  a  bar  to 
any  relief  as  to  them. 

The  cause  was  referred  to  the  master,  and  it  seems  exceptions  were 
taken  to  his  report  by  both  parties;  but,  in  the  view  that  is  to  be  taken 
of  the  case,  it  will  not  be  necessary  to  consider  them  at  this  time.  The 
court,  on  the  master's  report,  found  certain  defendants  were  owners  of 
stock  in  the  bank,  and  the  number  of  shares  owned  by  each  of  them; 
and  decreed  that  all  of  defendants  found  to  be  owners  of  and  liable  for 
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stock,  ''pay  an  amount  equal  to  the  value  of  the  shares  of  stock  owned 
by  them,  as  hereinbefore  found  and  stated;  to  be  collected  of  the  living 
by  execution  directly,  and  of  those  not  living  in  due  course  of  adminis- 
tnition,  as  provided  in  the  case  of  the  estates  of  deceased  persons."  It 
was  also  found  by  the  court  in  its  decree  that  the  bank  was  liable  for  the 
whole  amount  due  to  complainants,  but  that  it  was  insolvent.  This  de- 
cree of  the  circuit  court  was,  on  the  appeal  of  some  of  defendants,  re- 
versed by  the  appellate  court  of  the  Third  district,  and  the  cause  re- 
manded, with  direction  to  that  court  tQ  dismiss  complainants'  bill. 

As  this  case  now  comes  before  this  court,  it  will  only  be  necessary  to 
consider  two  of  the  principal  questions  made  on  the  record:  First,  what 
liability,  if  any,  does  the  amended  charter  of  the  Springfield  Savings 
Bank  impose  upon  the  holders  of  shares  of  stock  in  the  corporation? 
And,  second,  has  chancery  jurisdiction  to  entertain  complainants'  biU, 
and  to  afford  the  relief  sought  by  it?  Other  minor  questions  raised  on 
the  hearing  in  the  circuit  court  need  not  now  be  passed  upon.  Should 
the  case  ever  come  before  the  appellate  court  again,  that  court  will  no 
doubt  give  satisfactory  answers  to  them,  without  any  suggestions  in  ad- 
vance from  this  court* 

Naturally,  the  jurisdictional  question  made  first  presents  itself  as  one 
of  controlling  importance.  It  is  confidently  maintained  that,  whatever 
may  be  the  character  of  defendants'  responsibility  under  the  charter  of 
the  corporation,  the  remedy,  if  any  exists,  is  at  law,  and  hence  the  pres- 
ent bill  should  have  been  dismissed,  on  the  demurrer  of  some  of  the  de- 
fendants, for  want  of  jurisdiction.  This,  it  is  thought,  is  a  misappre- 
hension of  the  law.  The  jurisdiction  of  the  court  does  not  rest  on  the 
ground  the  bill  in  this  case  may  invoke  a  discovery  of  evidence  of  fact 
material  to  enable  complainants  to  maintain  their  bill.  It  has  a  better 
understood  principle  of  jurisdiction  upon  which  tp  rest,  and  one  uni- 
formly recognized  by  the  courts  of  this  and  other  states.  It  may  be  that 
an  action  at  law  might  have  been  maintained  against  defendants  on  their 
statutory  liability,  but  that  &ct  would  not  necessarily  exclude  a  court  of 
equity  jurisdiction.  The  remedy  at  law,  if  any  in  jGact  exists  in  this 
case,  is  totally  inadequate  to  afford  the  full  measure  of  relief  without  the 
bringing  of  a  multiplicity  of  suits,  which  the  law  does  not  favor  where 
it  can  be  avoided.  Undoubtedly  the  law  is,  where  a  common  fund  ex- 
ists upon  which  numerous  persons  have  claims,  equity  will  seize  hold  of 
it,  and  pay  it  out  ratably  upon  their  respective  claims,  or  pay  them  in 
full,  if  the  fund  shall  be  sufficient  for  that  purpose,  in  cases  where  it  is 
wrongfully  withheld.  It  may  not  be  always  known  in  advance  whether 
the  common  fund  will  be  sufficient  to  satisfy  all  demands  upon  it;  and 
to  ascertain  that  fact  is  a  well-recognized  head  of  equity  jurisdiction. 
Treating  the  liability  the  statute  creates  upon  the  stockholders  in  this 
bank  as  a  common  fund  out  of  which  depositors  may  be  paid,  as  well  as 
out  of  the  assets  of  the  bank  itself,  the  jurisdiction  of  a  court  of  equity 
to  seize  such  fund,  and  control  it  for  the  benefit  of  depositors,  would 
hardly  be  questioned  where  an  exigency  arises  that  demands  the  exer- 
cise of  such  power. 
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It  is  said  the  alleged  liability  of  the  stockholders,  under  the  statute, 
is  penal.  If  this  proposition  can  be  maintained,  it  would,  of  course, 
exclude  chancery  jurisdiction,  and  depositors  would  have  to  resort  to  the 
law  courts  for  whatever  remedy  might  exist.  Whether  the  liability  of 
stockholders  is  primary,  or  a  mere  penalty,  depends  upon  the  construc- 
tion that  shall  be  given  to  that  clause  of  the  amended  charter  which  im- 
poses responsibility  upon  them  as  to  their  individual  property.  The 
language  of  that  as  rendered  is  broad  and  comprehensive.  It  provides 
the  stockholders  of  the  corporation  "shall  be  responsible,  in  their  indi- 
vidual property,  in  an  amount  equal  to  the  amount  of  stock  held  by 
them,  respectively,  to  make  good  losses  to  depositors  or  others."  It  will 
be  perceived,  from  a  close  reading  of  the  charter,  the  liability  it  imposes 
18  upon  the  "stockholders"  of  the  corporation  as  a  class,  and  not  sepa- 
rately as  individuals.  The  imposition  of  a  penalty  is  in  the  nature  of 
punishment  for  wrongful  or  tortious  conduct  in  an  individual,  and  is 
never  impqsed  upon  a  class  of  persons  in  the  aggregate,  as  a  body.  The 
definition  of  a  penal  statute  is  well  understood.  It  is  *'one  which  im- 
poses a  forfeiture  or  penalty  for  transgressing  its  provisions,  or  for  doing 
a  thing  prohibited."  A  familiar  illustration,  often  occurring,  is  where 
the  charter  requires  certain  things  shall  be  done  before  any  business  shall 
be  transacted  by  the  corporation;  and,  if  done,  it  will  subject  the  corpo- 
rators to  a  certain  measure  of  liability,  that  has  always  been  held  to  be 
penalty,  as  punishment  for  wrongful  or  tortious  conduct  on  the  part  of 
the  corporators,  which  can  only  be  recovered  in  an  action  at  law.  But 
the  clause  of  the  statute  being  considered,  has  no  element  that  brings  it 
within  the  definitioQ  of  a  penal  statute.  The  provision  of  the  charter 
simply  creates  a  liability  in  favor  of  depositors.  What  may  be  the  ex- 
tent of  that  liability  will  be  considered  further  on.  It  simply  creates  a 
liability  upon  the  stockholders  to  depositors  or  others;  and,  whatever 
that  responsibility  may  be,  it  is  primary,  and  exists  with  the  liability 
of  the  bank  to  its  depositors  or  other  creditors.  It  is  as  much  a  fund  for 
their  security  as  the  assets  of  the  bank.  This  is  declaring  no  new  doc- 
trine. It  is  simply  the  application  of  principles  settled  by  the  previous 
decisions  of  this  court.  It  has  been  repeatedly  held  the  statutory  liabil- 
ity of  stockholders,  created  by  the  charter,  for  the  debts  of  the  corpora- 
tion, is  a  common  fund  for  the  security  of  its  creditors.  The  securing 
of  a  distribution,  ratably  or  otherwise,  of  such  fund  among  creditors  en- 
titled to  share  in  it,  is  a  proper  ground  for  the  equitable  jurisdiction  of 
a  court  of  chancery,  as  was  expressly  decided  by  this  court  in  Fames  v. 
JDorw,  102  111.  350,  for  the  benefit  of  depositors. 

Assuming  it  is  a  correct  construction  of  this  clause  of  the  charter  that 
the  liability  imposed  by  its  terms  upon  stockholders  constitutes  a  com- 
moi;i  fund  for  the  benefit  of  depositors  or  others,  counsel  do  not  question 
the  fact  that  Fames  v.  Doris  maintains  the  jurisdiction  of  a  court  of  equity 
to  administer  such  a  fund  whenever  a  proper  case  is  Jiade  for  so  doing; 
for  it  is  a  familiar  branch  of  equity  jurisdiction.  That  it  is  the  correct 
construction  of  the  charter  that  the  responsibility  imposed  upon  stock- 
holders is  primary,  and  exists  with  the  obligation  of  the  corporation  it* 
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self,  and  that  it  bonstilufes  a  cpminoii  fund  for  the  benefit  of  depositors 
or  others,  seems  clear  both  upon  principle  and  upon  authority,  and  henee 
the  jurisdiction  of  a  court  of  chancery  in  such  cases  is  equally  clear. 

The  other  branch  of  the  case  that  has  relation  to  the  extent  of  the  re- 
sponsibility of  the  stockholders  of  the  bank  to  depositors  or  others  needs 
only  a  brief  discussion.  The  question  presented  is  entirely  new  in  this 
court,  and  arises  out  of  the  peculiar  and  unusual  language  contained  in 
the  charter.  The  obligation,  as  has  been  seen,  is  to  ^'make  good* all 
losses  to  depositors  or  others."  It  is  said  the  word  "losses"  in  the  char^ 
ter  refers  to  all  persons  who  n)ay  suffer  losses  by  the  default  of  the  bank, — 
depositors  or  others.  That  is  undoubtedly  correct;  but  what  is  meant 
by  the  term  "losses"  as  used  in  the  statute?  It  would  seem  from  the 
argument  that  defendants  would  restrict  the  meaning  of  the  term  "losses" 
to  signify  only  the  dilBference  between  the  depositor's  claim  and  what  he 
might  realize  by  an  action  or  bill  against  the  insolvent  bank.  There  are 
many  cogent  reasons  in  the  way  of  adopting  this  definition,  some  of 
which  do  not  readily  admit  of  any  satisfactory  answer.  In  the  first 
place,  it  would  require  that  the  responsibility  imposed  upon  the  stock- 
holders should  be  treated  as  secondary  to  that  of  the  bank,  tod  not 
primary.  That,  as  has  been  seen,  cannot  be  done.  Again,  it  Would 
render  it  necessary  for  the  depositors,  by  bill,— for  it  could  not  be  done 
otherwise, — to  procure  a  ratable  distribution  of  the  assets  of  the  in- 
solvent corporation  among  all  persons  interested;  after  that  should  be 
done,  then,  in  like  manner,  to  proceed  against  the  common  fund  arising 
from  the  statutory  liability  of  the  stockholders.  The  law  has  imposed 
no  such  duty  upon  the  depositor.  He  may  procoed  against  one  or  both 
funds  at  his  election.  A  party  having  more  than  one.  remedy  is  at  lib- 
erty to  pursue  either  or  all  until  he  has  obtained  satisfaction  of  his  daim. 
It  cannot  be  that  the  term  "losses"  was  used,  in  this  connection,  in  that 
restricted  sense  as  to  mean  that  which  can  never  be  recovered;  otherwise 
there  might  be  no  such  thing  as  any  "losses"  to  the  depositors  in  this 
case,  for  there  might  exist  a  remedy  against  the  bank  for  one  portion, 
and  against  the  stockholders  for  the  residue;  and  what  would  there  be 
left  for  the  term  to  attach?  Obviously,  the  term  "losses"  was  used  in  a 
more  general  sense,  and  one  usually  attached  to  it  by  a  common  under- 
standing. In  its  most  general  sense,  the  word  "loss  "  means  any  depriva- 
tion. In  some  instances  it  may  mean  that  which  can  never  be  recov- 
ered, and  in  others  that  which  is  simply  withheld,  or  that  of  which  a 
party  is  dispossessed.  Often  the  context  assists  to  a  clearer  understand- 
ing of  the  words  employed  in  a  statute  or  written  argument.  By  an- 
other section  this  corporation  was  authorized  to  receive  deposits  from 
laborers  and  serx^ants,  and  was  obligated  to  repay  such  deposits  when  re- 
quired. The  suspension  of  the  bank  by  reason  of  insolvency  was  an  ab- 
solute refusal  to  repay  the  deposits  to  the  owners,  and  operates  as  a  de- 
privation-^a  withholding-*of  the  same  from  the  depositors;  and  that  is 
a  loss  in  the  ordinary  acceptation  of  that  word.  A  portion  of  the  value 
of  such  deposdts,  or  all,  might  ultimately  be  rjseovered  from  either  the 
bank  or  stockholders;  but  the  deposits  are  lost  to  the  owner.    After  the 
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suspension  of  the  Imnk,  nothing  remained  of  his  deposits  but  the  obliga- 
tion of  the  bank  or  the  stockholders  to  pay  the  value.  That  obligation 
might  or  might  not  be  of  value  to  him,  depending  on  the  fact  of  the  solv- 
ency or  insolvency  of  both  the  corporation  and  the  stockholders.  At 
all  events,  the  funds  have  been  wasted  by  the  corporation  becoming  par- 
tially or  totally  insolvent,  and  that  is  a  loss  to  the  depositor  in  the  sense 
of  that  term  as  used  in  the  statute;  and  his  right  to  proceed  against  the 
stockholders  arises  at  once.  Any  other  definition  of  this  word  "losses" 
would  be  inconsistent  with  the  context,  and  would  afford  no  adequate 
security  to  the  depositors  or  otheris  dealing  with  the  bank. 

There  is  another  view  that  may  be  taken,  that  leads  to  the  same  con- 
clusion. The  phrase  "to  make  good  all  loses"  is  equivalent  "to  make 
good  all  deposits."  As  before  seen,  the  second  section  of  the  charter  au- 
thorized the  bank  to  receive  deposits  from  laborers,  servants,  and  others, 
to  be  repaid  when  required.  What  would  commonly  be  understood  by 
the  phrase  "make  good  all  losses,"  or  what  is  the  same  thing,  "make 
good  all  deposits?"  Obviously,  considered  in  connection  with  the  duty 
imposed  by  the  second  section  of  the  charter,  to  repay  deposits  when  re- 
quired is  to  pay  them  to  the  parties  entitled  to  receive  them  on  the  bank 
making  default.  How  else  can  the  "  losses  "  or  "  deposits  "  be  made  good  ? 
The  charter  has  imposed  upon  the  stockholders  the  responsibility  to  make 
good  all  losses  to  depositors  or  others,  to  an  amount  equal  to  the  amount 
of  stock  held  by  them;  and  the  legal  effect  of  the  liability  created,  is  to 
that  extent  they  shall  be  required  to  pay  back  deposits  to  the  owners 
when  the  bank  suspends,  and  refuses  to  pay  depositors  or  others. 

This  view  of  the  law  seems  to  have  been  tacitly  adopted  by  the  court 
in  EaiMB  v.  DonSy  mpra.  The  bill  in  that  case  was  to  enforce  the  stock 
liability  against  the  stockholders  of  the  State  Savings  Institution  in  re- 
spect to  trust  funds  deposited  within  it.  It  does  not  seem  the  charter 
imposed  any  stock  liability  for  anything  other  than  trust  funds.  Sec- 
tion 9  of  the  charter  provides  each  stockholder  in  the  corporation  shall, 
as  to  the  trust  funds  or  saving  funds  deposited  therewith,  be  individually 
liable  to  the  amount  of  his  share  or  shares  of  the  capital  stock,  for  all 
"losses  or  deficiencies"  that  may  occur  while  he  was  such  stockholder. 
It  will  be  noticed  that  the  only  difference  in  the  words  employed  in  this 
section  to  indicate  for  what  the  stockholders  shall  be  liable,  and  in  the 
charter  of  the  Springfidd  Savings  Bank,  is  the  addition  of  the  words 
"or  deficiencies."  The  use  of  these  words  in  no  way  enlarges  or  changes 
the  degree  of  responsibility  created.  It  is  obvious  the  words  "losses" 
and  "deficiencies"  are  used,  in  this  connection,  as  convertible  or  equiv- 
alent terms,  and  as  meaning  precisely  the  same  thing.  Without  any 
discussion  of  the  meaning  of  the  words  "losses"  and  "deficiencies,"  it 
was  held  in  Eames  v.  Doris  the  stockholders,  to  the  extent  specified  in  the 
statute,  were  jnimarihy  liable  for  the  trust  funds  deposited  in  the  institu- 
tion, and  that  a  bill  in  equity  would  lie  to  enforce  that  liability.  That 
is  the  only  case,  to  which  the  attention  of  this  court  has  been  called,  bear- 
ing even  remotely  on  the  questions  being  discussed,  and  it  is  thought  it 
should  control. 
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The  judgment  of  the  appellate  court  will  be  reversed,  and  the  cause 
remanded  to  the  circuit  court  for  further  proceedingSi  not  inconsistent 
with  this  opinion. 

ScHOLFisLD,  J.,  dissents. 


(102  N.  Y.  523) 

Massby  and  others  v.  Mutual  Relief  iSoo.  of  Rochester,  N.  Y. 

(Court  of  Appeals  of  New  York.    June  1, 1886.) 

Life  Iksurancb— Mutual  Benefit  Societies— Laws  1875,  Ch.  267— Benefit 

NOT  RbSTRICTEB  TO  FaMILY  OF  DECEASED. 

There  iB  nothing  in  chapter  067,  Laws  1875»  wh^ch  restricts  the  object  of 
the  societies  formed  under  it,  to  the  relief  of  families  or  their  members;  and 
where,  b3r  its  laws,  defendant  directed  that  aid  be  afforded  to  the  laembers, 
their  families  or  assigns,  in  case  of  a  member's  death,  etc.,  the  society  cannot 
escape  the  payment  of  the  stipulated  sum  to  a  person  because  he  is  not  a 
member  of  the  family  of  the  deceased. 

Appeal  from  a  judgment  of  the  general  term  supreme  court,  Third  de- 
partment, affirming  a  judgment  upon  a  verdict  for  plaintiff. 

J(An  M.  Dunning,  for  appellant,  Mutual  Relief  Soc.  of  Bocheeter^ 
N.  Y. 

N.  0.  Moaky  for  respondents,  Samuel  Massey  and  others. 

Rapallo,  J.  The  defendant  was  organized  under  chapter  267  of  the 
Laws  of  1875,  entitled  "An  act  for  the  incorporation  of  societies  or  clubs 
for  certain  lawful  purposes."  The  purposes  enumerated  in  the  act  for 
which  societies  may  be  incorporated  under  it  are  quite  numerous,  in- 
cluding social,  political,  sporting,  literary,  and  other  objects,  and  also 
^'mutual  benefit"  and  "benevolent"  purposes.  The  subject  of  life  insur- 
ance is  not  among  the  enumerated  objects,  unless  it  is  embraced  in  the 
term  "  mutual  benefit "  or  "  benevolent. "  There  is  no  restriction  in  the  act 
which  requires  that  the  benefits  or  benevolence  be  confined  to  members 
of  the  families  of  the  members.  Any  five  or  more  citizens  of  full  age 
may  form  themselves  into  such  a  corporation,  by  making  and  filing  the 
prescribed  certificate,  stating  the  name  of  the  society,  and  its  particular 
business  and  objects;  and  tihey  may  adopt  a  constitution,  by-laws,  and 
rules. 

The  certificate  of  the  incorporation  of  the  defendant,  which  was  filed 
April  21,  1877,  states  the  object  of  the  society  to  be  "to  combine  the  ef- 
forts of  all  its  members  with  the  view  to  effect  mutual  relief,  aid,  and 
systematic  contributions  of  benevolence  and  charity  during  their  life-iime^ 
and  to  their  respective  families,  from  time  to  time,  when  rendered  nece»- 
aary  by  richness  or  pecuniary  distresB.^  Here,  again,  there  is  no  specific 
mention  of  life  insurance,  nor  any  restriction  of  beneficiaries  to  the  fami- 
lies of  members,  except  when  aid  is  rendered  necessary  by  ricknesfi  or  pe' 
ewfiiary  distress;  and  from  the  context  it  is  evident  that  this  clause  of  th^ 
certificate  treats  of  aid  contributions  to  be  furnished  during  the  life-time 
of  the  members,  respectively. 

In  the  by-laws  appears  the  first  direct  reference  to  anything  of  the 
nature  of  life  insurance*     Section  2  of  article  1  of  these  by-laws  declar<^ 
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that  the  objects  of  the  society  Bhall  be  to  secure  mutual  benefit  and  pro- 
tection to  its  members,  and  to  furnish  aid  to  their  families  or  assigns  in 
case  of  a  member's  death,  and  section  3 » states  that  "the  plan  of  tihe  so- 
ciety will  be  to  issue  certificates  for  a  sum  not  to  exceed  $2,000,  to  be 
paid  to  heirs  or  beneficiaries  of  deceased  members,  named  in  their  certifi- 
cates, from  funds  arising  from  assessments  for  the  payment  of  death 
claims,  according  to  the  schedule  of  rates  hereinafter  adopted."  The 
by-laws  then  proceed  to  organize  a  system  similar  to  that  of  a  mutual 
life  insurance  company.  A  medical  examination  is  required  as  a  con- 
dition of  admission  to  membership;  an  entrance  fee  and  small  annual 
dues  are  payable;  and  members  are  also  required  to  pay  assessments,  to 
meet  death  losses,  on  a  scale  graduated  according  to  the  age  of  the  mem- 
-  ber  at  the  time  of  his  admission;  and  upon  the  death  of  each  member, 
after  the  filing  of  the  required  proofs,  the  treasurer  is  required  to  pay  to 
the  legal  representatives  of  the  deceased  member,  or  to  such  heirs  or  beTir- 
efidaries  as  are  named  in  his  certificate,  the  sum  of  $2,000.  There  is 
nothing  in  the  by-]aws  which  requires  that  the  beneficiaries  named  in 
the  certificate  should  be  members  of  the  famiJy  of  the  deceased  member; 
and,  if  no  beneficiaries  are  designated,  the  payment  is  to  be  made  to  his 
legal  representatives. 

The  power  of  the  company  to  create  a  fund  for  the  insurance  of  the 
lives  of  its  members  is  not  questioned  on  this  appeal,  and  we  do  not, 
therefore,  discuss  it.  The  act  of  1875  authorizes  the  incorporation  of 
societies  for  purposes  of  "mutual  benefit,"  and  it  must  be  under  this 
head  that  the  power  is  claimed  to  contract  for  the  application  of  the  joint 
contributions  of  the  members  to  the  payment  of  a  gross  sum  to  the  legal 
representatives  of  each  member,  or  to  such  beneficiary  as  he  may  desig- 
nate to  receive  it,  upon  his  death.  There  is  nothing  in  the  act  which 
restricts  the  object  of  the  societies  formed  under  it,  to  the  relief  of  fern- 
Hies  of  their  members.  They  may  be  formed  for  general  purposes  of 
benevolence,  and  for  many  other  objects,  such  as  social,  political,  ath- 
letic, sporting,  etc.  Neither  does  the  certificate  of  association  of  the  de- 
fendant restrict  the  application  of  its  funds  to  the  relief  of  a  member  or 
his  femily,  except  where  such  relief  is  to  be  extended  during  the  life  of 
the  member.  But  the  by-laws  disclose  the  plan  by  which  the  society  pro- 
pose to  carry  out  the  object  stated  in  the  certificate,  viz. :  "To  combine  the 
efforts  of  all  its  members  with  the  view  to  effect  mutual  relief,  aid,  and 
systematic  contributions  of  benevolence  and  charity  during  their  life- 
time;" and  this  plan  was  to  combine  their  contributions  so  as  to  secure 
mutual  benefit  to  the  members,  and  to  afford  aid  to  their  families  or  oa- 
rigns  in  ca.se  of  a  member's  death,  by  issuing  the  certificates  of  member- 
ship, before  referred  to,  whereby  the  payment  of  $2,000  was  secured  to 
the  legal  representatives  of  each  member  on  his  decease,  or  to  such  other 
beneficiaries  as  he  might  cause  to  be  designated  in  the  certificate.  By 
this  means  each  member,  in  consideration  of  the  sums  contributed  by 
him  to  the  funds  of  the  society,  became  entitled  to  an  instrument  sim- 
ilar to  a  policy  of  insurance  upon  his  life,  and  was  empowered  to  desig- 
nate the  person  to  whom  the  stipulated  sum  should  be  paid  upon  his 
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death.  This  power  was  a  present  benefit  to  the  member,  as  he  might 
use  it  for  the  purpose,  not  only  of  making  future  provision  for  some  mem- 
ber of  his  family,  or  some  other  object  of  his  benevolence,  but  even  to 
raise  money  to  supply  his  own  immediate  necessities,  and  it  was  no  con- 
cern of  the  society  in  what  manner  he  made  it  available.  The  society 
could  not,  in  any  event,  escape  the  payment  of  the  stipulated  sura;  for 
if,  as  it  now  claims,  the  designation  of  a  person  not  a  member  of  the 
family  of  the  deceased  was  void,  the  payment  would,  according  to  the 
terms  of  the  by-laws  and  certificate,  be  due  to  his  l^al  representatives. 

For  the  reasons  stated,  we  are  of 'opinion,  however,  that  the  designa- 
tion of  Massey  as  a  beneficiary  was  not  in  contravention  of  the  certificate 
of  incorporation.  That  certificate  did  not  contain  the  restriction  which 
appears  in  the  certificate  of  incorporation  referred  to  in  the  case  of  Staie 
V.  Cmtral  Ohio  Mut.  Belief  Asa^  29  Ohio  St.  403.  In  that  case  the  cer- 
tificate stated  the  objects  of  the  association  to  be  "for  the  mutual  protec- 
tion and  relief  of  its  members,  and  for  the  payment  of  stipulated  sums 
of  money  to  the  famUi^  or  heirs  of  the  deceased  members  of  the  associa- 
tion." And  in  Fblmer^s  Appeal,  87  Pa.  St.  135,  the  charter  of  the  relief 
association  declared:  ''The  object  of  this  association  shall  be  the  relief 
of  widows,  orphans,  or  families  of  deceased  members."  The  language 
in  the  cases  cited,  was  clearly  restrictive,  but  in  the  present  case  the  cer- 
tificate of  incorporation  is  much  more  broad.  It  declares  the  objects  of 
the  association  to  be  to  combine  the  efforts  of  the  members  with  a  view 
to  efiect  mutual  relief,  leaving  the  details  of  the  plan  to  be  provided  in 
the  by-laws;  and  these  by-laws  provided  for  the  system  of  life  insurance 
before  detailed,  with  the  power  to  each  member  to  designate  any  person 
he  might  choose  to  receive  payment. 

The  judgment  should  be  afBrmed,  with  costs* 

(All  concur.) 

aw  N.  T.  681) 

Wing  v.  Ansonia  Clock  CJo.,  impleaded,  etc. 

(Court  of  Appeals  of  New  York.    June  1, 1886.) 

Patents  fok  Invbntions— Licbkbs— Oostbaot  fob  RoTAunss—C^oirsTBUcnoir 

OF. 

In  a  contract  for  royalties  on  musical  instruments,  defendants  agreed  to 
pay  the  patentees,  on  each  of  two  patents,  **at  least  the  sum  of  $4,000  per  an- 
num, for  each  and  ever]^  year  from  January  1, 1882,  by  way  of  royalty  above 
provided  for,  or  otherwise,  for  the  manufacture  oif  pianos,**  etc.,^^  else  for- 
feit the  right  to  manufacture  pianos,"  etc.,  **under  the  foregoing  license,  if 
the  patentees  shall  so  elect,  by  a  notice  in  writing  to  that  effect  within  ten 
days  after  the  close  of  any  year  in  which  less  than  $4,000  is  paid.  **  Held,  that 
the  undertaking  of  the  company  was.not  absolute  to  pay  the  amount  in  each 
vear  so  long  as  the  patentees  elect  to  continue  the  license  in  force,  but  was 
in  the  alternative  to  pay  the  sum  stated,  or  elee  to  forfeit  its  right  to  mannfact- 
ure;  that  the  liability  of  the  company  was  absolute  as  to  royalties,  but  con- 
ditional as  to  payment  in  excess  of  royalties. 

AppeaJ,  by  plaintiff  from  a  judgment  of  the  supreme  court  ^t  ge^eral 
term,  Second  department,  affirming  a  judgment  in  favor  of  defendant 
upon  a  demurrer  to  the  complaint,  on  the  ground  that  it  &iled  to  state 
facts  sufficient  to  constitute  a  cause  of  ac^on. 
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Edward  M,  Shepardj  for  appellant,  Charles  W.  Wing. 

MarshaU  P.  Stafford^  for  respondent,  Ansonia  Clock  Co. ,  impleaded,  ete. 

Andrews,  J.  It  is  a  just  inference  'from  the  contract,  giving  due 
force  to  all  its  provisions,  that  the  primary  purpose  of  the  patentees,  in 
entering  into  it,  was  to  procure  the  defendant,  on  its  own  account,  to 
undertake  the  manufacture  of  musical  instruments,  under  the  patents, 
subject  to  the  payment  to  the  patentees  of  a  specified  royalty  on  the 
manufactured  articles,  as  a  consideration  for  the  grant  of  the  right  to  use 
the  invention.  The  contract,  therefore,  commences  by  granting  to  the 
conipany  the  exclusive  right  to  manufacture  and  sell  two  specified  classes 
of  musical  instruments,  containing  the  patented  improvements,  during 
the  whole  time  of  the  patent,  in  consideration  of  the  payment  by  the 
company  of  a  specified  royalty  on  instruments  of  each  class.  The  com- 
pany on  its  part  covenants  to  promptly  commence  and  diligently  prose- 
cute the  manufacture  of  instruments  under  the  license,  and  to  make 
quarterly  returns,  under  oath,  of  all  instruments  manufactured  there- 
under,' and  qjiarterly  payments  of  the  royalties  specified.  It  is  provided 
that  oh  the  failure  of  the  company  to  make  returns,  or  pay  the  royalties, 
the  patentees  may  terminate  the  license;  but  the  right  to  recover  any 
royalties  due  at  the  time  notice  of  the  termination  of  the  license  is  given, 
is  expressly  saved.  Following  the  clause  last  referred  to  are  two  clauses 
which  raise  the  question  presented  by  the  demurrer.  By  the  first  the 
company  promises  and  agrees  to  pay  the  patentees  "at  least  the  sum  of 
four  thousand  dollars  per  annum,  for  each  and  every  year  from  the  first 
day  of  January,  1882,  by  way  of  royalty  above  provided  for,  or  other- 
wise, for  the  manufacture  of  piano-fortes,  containing  five  or  more  oc- 
taves, with  said  patented  improvements,  or  dse  forfeit  the  right  to  man- 
ufacture piano-fortes  containing  five  or  more  octaves  under  the  foregoing 
license,  if  the  parties  of  the  first  part  [the  patentees]  shall  so  elect,  .by  a 
notice  in  writing  to  that  eflFect  within  ten  days  after  the  close  of  any  year 
in  which  less  than  four  thousand  dollars  is  paid."  The  second  clause 
contains  a  similar  provision  for  the  payment  of  another  sum  of  WjOOO, 
under  the  same  conditions,  on  account  of  other  classes  of  Instruments 
mentioned  in  the  contract. 

The  question  is  whether  the  undertaking  of  the  company  is  absolute 
to  pay  at  least  $8,000  in  each  year,  so  long  as  the  patentees  elect  to  con- 
tinue the  license  in  force,  although  the  specified  royalties  do  not  amount 
to  that  sum,  or,  on  the  other  hand,  whether  the  company  has  the  alteiv 
nlative  to  pay  the  excess  over  the  royalties,  up  to  the  sum  mentioned,  or 
to  ref^^e  to  pay  beyond  the  amount  of  the  royalties,  subject  only  to  the 
hamrd  of  forfeiting  its  right  to  manufacture,  at  the  election  of  the  paten- 
tees. We  think  the  latter  is  the  tru^  construction.  The  covenant  of  the 
company  is  to  pay  the  sum  stated,  or  else  to  ibrfeit  its  right  to  manu- 
facture* '■•  The  contract  plainly  (contemplates  alternative  situations.  ^  The 
cOnipariy!,  iri  the  natural  order  of  events,  is  first  to  decide  whether  it  will 
pay  b^yoindthi' royalties,  or,  in  default  of  so  doing,  subject  itself  to  a 
liability  to  have  the  license  revoked.     It  is  not  strictiy  a  covenant  by  the 
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company  to  do  one  of  two  acts;  but  having,  by  the  cpntract,  an  exdnsive 
right  to  use  the  patents,  on  performing  the  conditions,  its  election  not 
to  pay  the  gross  sum  would  terminate  its  right  under  the  contract,  at  the 
election  of  the  patentees.  A  mere  right  of  forfeiture  attached  to  a  con- 
tract is,  of  course,  no  answer  to  an  action  on  a  covenant  of  payment,  or 
other  covenant  of  the  defaulting  party.  The  forfeiture  may  be  waived, 
and  the  remedy  is  alternative,  and  not  exclusive.  But  parties  may  make 
a  forfeiture  the  only  remedy.  The  contract  may  give  a  right  Upon  con- 
dition of  payment,  with  a  clause  of  forfeiture  if  the  payment^ is  not  made, 
and  make  that  the  only  consequence.  This,  we  think,  was  the  intention 
of  the  parties  in  this  case.  It  is  quite  conceivable  that  the  patentees, 
under  given  circumstances,  might  deem  it  for  their  interest  to  continue 
the  contract,  although  the  royalties  in  a  particular  year  might  be  less 
than  $8,000.  By  the  clause  in  question  they  reserved  the  right  to  re- 
sume the  control  of  the  patents  in  case  the  royalties  did  not  amount  to 
that  sum,  and  the  company  elected  not  to  pay  anything  in  excess  of  the 
royalties.  So,  also,  the  company,  in  view  of  the  prospects  of  the  busi- 
ness, might  deem  it  for  its  interest  to  retain  the  exclusive  right  given  by 
the  contract,  although  to  do  so  might  require,  in  a  particular  year,  the 
payment  of  a  sum  beyond  the  -royalties. 

The  construction  insisted  upon  by  the  plaintiff  gives  no  force  to  the 
alternative  words  "or  else"  in  the  covenant  in  question.  It  is  quite  sig- 
nificant that  in  the  clause  immediately  preceding,  providing  for  a 
forfeiture  for  non-payment  of  royalties,  the  right  to  recover  royalties 
unpaid  at  the  time  of  the  forfeiture  is  expressly  reserved.  It  strength- 
ens the  construction  that  the  remedy  by  forfeiture,  given  in  the  suc- 
ceeding clauses,  was  intended  to  be  exclusive.  By  the  plaintifiPs  con- 
struction, the  company  bound  itself  absolutely  to  pay  each  year,  during 
the  life  of  the  patents,  the  sum  of  $8,000,  whether  the  patents  proved 
to  be  valuable  or  not,  and  although  not  an  instrument  was  manufact- 
ured. If  it  was  the  intention  that  the  company  should  each  year  pay 
a  minimum  sum  of  $8,000  absolutely,  we  should  expect  to  find  that 
intention  expressed  in  direct  and  unambiguous  language.  We  think 
the  reasonable  construction  of  the  contract,  and  one  which  gives  force 
and  meaning  to  all  its  provisions,  is  that  which,  while  it  makes  the  lia- 
bility of  the  company  absolute  as  to  royalties,  makes  it  conditional  as 
to  payment  in  excess  of  royalties.  The  judgment  should  thereforjo  be 
^fiBrmed. 

(All  concur.) 

(IM  N.  T.  716) 

Bartholomew  r.  New  York  Cbn*.  4  H.  R.  R.  Oo. 

(Court  of  Appeala  of  New  York,    June  1, 1886.)'         ' "  '    '  '  ' 

1.  Carriebs— Of  Passengebs— Injury  bt  Tbaht  Startzno  Sttdderlt  after 
jLFFAREirrLT  SroFPnie. 

In  an  action  for  injury  caused  by  a  sudden  Jerk  of  a  railroad  train,  after 
the  station  had  been  announced,  and  the  train  was  moving  so  slowly  as  to 
appear  to  the  passengers  to  have  stopped,  the  judge  charged  that,  if  the 
train  appeared  to  have  stopped,  then,  for  all  practical  purposes  and  for  the 
consideration  of  this  case,  it  nad  stopped."    Held  no  error. 
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2.  Same— Eyidencb  of  Neoligbncb. 

After  the  announcement  of  the  station,  the  train  waa  ran  so  slow  as  to  ap- 
pear to  a  person  of  ordinary  intelligence  and  observation  to  have  stopped; 
and  ordinary  care  for  the  safety  of  tne  passengers  required  the  train  to  oe  so 
managed  as  not  to  endanger  their  lives;  and  a  sudden  Jerk  or  a  start,  without 
any  warning,  when  the  passenffers  were  upon  their  feet  moving  towards  the 
platform  of  the  cars,  was  sufficient  evidence  of  carelessness  to  impose  liabil- 
ity upon  the  defendant. 

Appeal  from  judgment  general  term  sapreme  court,  Fifth  department, 
affirming  order  special  term  denying  motion  for  new  trial. 

Edward  HarriSf  for  appellant,  New  York  Cent.  &  H.  R.  B.  Go. 
Wm.  8.  Oliver^  for  respondent,  Amelia  A.  Bartholomew. 

Eabl,  J.  The  only  ground  of  error  alleged  by  the  defendant  is  the 
exception  taken  to  the  following  phrase  in  the  judge's  charge:  ^'If  the 
train  appeared  to  have  stopped,  then,  for  all  practical  purposes  and  for 
the  consideration  of  this  case,  it  had  stopped.''  This  phrase  was  fol- 
lowed and  explained  by  this  language: 

^If  from  the  evidence  yoa  shall  say  that,  when  this  woman  stepped  out 
upon  the  platform,  the  train  had  stopped,  or  appeared  to  persons  of  ordinary 
intelligence  and  observation  to  have  stopped,  following,  as  it  did,  the  con- 
ceded announcement,  the  fact  that  an  announcement  had  been  made  that  the 
station  had  been  approached,  and  by  a  sudden  jerk,  of  which  she  had  no  warn- 
ing, she  was  precipitated,  and  received  this  injury,  she  has  a  right  of  action." 

There  was  no  error  in  the  portion  of  the  charge  excepted  to.  The 
plaintiff  was  in  a  strange  place  in  the  night-time,  and  upon  her  inquiry, 
as  the  train  neared  Rochester,  the  conductor  informed  her  that  she 
must  change  cars  at  the  first  place  at  which  the  train  would  stop; 
that  "Rochester"  would  be  called,  and  she  must  take  the  second  right- 
hand  train.  Some  time  after  this  the  brakeman  called,  "Rochester; 
change  cars."  The  train  was  then  either  stopped  or  slowed  down,  so 
that  to  her,  in  the  inside  of  the  car,  it  appeared  to  have  stopped.  She 
was  bound  to  act  upon  appearances,  and  after  making  the  announcement, 
if  the  train  was  run  so  slow  as  to  appear  to  a  person  of  ordinary  intelli- 
gence and  observation  to  have  stopped,  ordinary  care  for  the  safety  of 
the  passengers  required  the  train  to  be  so  run  and  managed  as  not  to  en- 
danger their  lives,  and  a  sudden  jerk  or  start,  without  any  warning, 
when  the  passengers  were  upon  their  feet,  moving  towards  the  platform 
of  the  cars,  was  sufficient  evidence  of  carelessness  to  impose  liability  upon 
the  defendant.  As  to  any  one  in  the  cars  when  the  train  appeared  to 
have  stopped,  it  was  the  same  as  if  it  had  stopped,  and  the  same  duty 
rested  upon  the  defendant  to  care  for  the  safety  of  the  passengers. 

The  judgment  should  be  affirmed,  with  costs* 

(All  concur.) 
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CUT  ni.  60)  • 

People  ex  rd.  Swigert,  State  Anditor,  v.  Anderson. 

(Supreme  G&wrt  of  Wnoi»,    May  14, 1886.) 

1.  Taxatiok— ExBMPnOK  OP  Church  ProPebtt— Tttlb  must  be  m  Church  So- 

dSTT. 

In  order  to  make  property  exempt  from  taxation  as  church  property  under 
the  proYislons  of  the  constitution  and  revenue  act,  the  title  to  the  property 
must  be  in  a  religions  corporation  or  church  society  as  a  bod^.  A  church 
edifice,  and  the  lot  upon  which  it  stands,  owned  by  a  citizen  individually,  and 
regularly  used  for  religious  services,  is  not  exempt  from  taxation. 

d.  Same— DsmoATioN  of  Property  bt  Religious  Services,  Immaterial  to 
Question  of  Exemption. 

The  fact  that  such  property  has  been  dedicated  to  religious  uses,  by  the 
holding  of  religious  services  of  a  dedicatorv  character  therein,  is  immaterial 
to  the  legal  question  concerning  its  exemption  from  taxation. 

Original  suit  to  McLean. 

Geo.  Hvfnt^  Atty.  (ren.,  for  the  People. 

TipUm  &  Beaver^  for  defendants. 

Craig,  J.  At  the  July  term  of  the  board  of  supervisors  of  McLean 
county,  begun  and  held  at  Bloomington  on  the  thirteenth  day  of  July, 
1886,  W.  G.  Anderson  presented  a  petition  to  the  board  to  vacate  and 
set  aside  the  assessment  on  lots  6,  7,  and  8,  in  block  3,  in  the  village  of 
Colfax,  which  had  been  assessed  for  the  taxes  of  1885,  on  the  ground 
that  the  property  was  exempt  from  taxation,  being  church  property. 
The  board,  under  section  97  of  the  revenue  law,  decided  that  the  prop- 
erty was  exempt  from  taxation,  and  entered  an  Order  vacating  the  assess- 
ment. The  county  clerk,  as  provided  by  clause  S  of  section  97,  made 
out  and  transipitted  to  the  auditor  a  complete  statement  of  the  facts  in 
the  case  for  his  approval.  The  auditor,  upon  an  examination  of  the 
facts,  did  not  approve  the  action  of  the  board,  and  so  notified  the  county 
derk.  Upon  being  informed  of  the  action  of  the  auditor,  the  clerk 
served  the  proper  notices  upon  Anderson;  and  the  auditor,  under  the 
provisions  of  the  statute,  has  presented  to  this  court  a  statement  of  the 
facts  for  our  decision.  Under  the  statute  which  provides  for  a  proceed- 
ing of  this  character,  the  regularity  of  the  assessment  by  the  local  as- 
sessor does  not  arise.  The  only  question  for  discussion  is  whether  the 
property  was  liable  to  be  assessed  for  taxation,  and  that  question  we  will 
consider. 

It  is  claimed  in  the  argument  that  the  lots  in  question  are  church 
property,  and,  as  such,  are  exempt  from  taxation  under  the  constitution 
and  laws  of  the  state.  From  the  statement  of  facts  it  appears  that  the 
three  lots  were  on  the  first  day  of  May,  1885,  owned  by  William  G.  An- 
derson; that  he  had  erected  a  meeting-house  on  two  of  the  lots,  which 
was  used  exclusively  for  religious  purposes;  that  Sabbath-school  was 
held  in  the  church  every  Sunday,  and  preaching  was  had  two  Sundays 
in  each  month.  It  also  appears  that  the  "congregation  worshiping  at 
the  church,  and  the  name  of  the  church,  is  the  Christian  Church;"  but 
the  congregation  was  not  incorporated,  or  in  any  manner  organized.  It 
v.7N.E.no.7 — 40 


Digitized  by 


Google 


626  NORTHEASTSBN   BEPOBTEB.  [HI. 

also  appears  that  the  building  had  beea  dedicated  as  churches  are  usu- 
ally dedicated  by  religious  denominations.  Under  these  facts,  were  the 
lots,  with  the  buildings  erected  thereon,  exempt  from  taxation.  The 
solution  of  this  question  must  depend  upon  the  construction  to  be  placed 
upon  the  act  of  the  legislature  exempting  certain  property  from  taxation. 
It  may  be  regarded  as  a  general  rule  that  all  property  is  liable  to  taxa- 
tion for  the  purpose  of  raising  revenue  for  state,  county,  and  municipal 
purposes,  except  such  property  as  the  legislature  has  seen  proper,  by  the 
enactment  of  a  general  law,  to  exempt.  Section  3  of  article  9  of  the  con- 
stitution of  the  state  makes  provision  for  the  enactment  of  a  law,  ex- 
empting certain  property  from  the  burdens  of  taxation,  in  the  following 
language: 

''The  property  of  the  state,  counties,  and  other  municipal  corporations, 
both  real  and  personal,  and  such  other  property  as  shall  be  used  exclusively 
for  *  *  *  school,  religious,  cemetery,  and  charitable  purposes,  may  be 
exempted  from  taxation;  but  such  exemption  shall  be  only  by  general  law." 

This  provision  of  the  constitution,  as  is  apparent  from  its  language, 
does  not  exempt  any  property;  but  only  provides  that  the  legislature 
may,  by  general  law,  exempt  certain  property  from  taxation.  Under 
this  provision  of  the  constitution  the  legislature,  in  section  2  of  the  rev- 
enue law,  proceeded  to  determine  what  property  might  be  exempt  from 
taxation;  and,  as  to  church  property,  the  section  provides  that  all  church 
property  actually  and  exclusively  used  for  public  worship,  when  the 
land  (to  be  of  a  reasonable  size  for  the  location  of  the  church  building) 
is  owned  by  the  congregation  shall  be  exempt.  Here  the  property  was 
actually  and  exclusively  used  for  public  worship,  and  it  was  of  a  reason- 
able size  for  the  church  building.  So  far  the  property  falls  clearly  within 
the  terms  of  the  act.  But  the  act  contains  the  further  requirement  that 
the  property,  in  order  to  be  exempt,  must  be  owned  by  the  congre^tion. 
This  propertj^  was  not  owned  by  the  congregation;  but  the  title  rested  in 
W.  G.  Anderson.  The  congregation  that  assembled  at  this  church  for  wor- 
ship was  not  organized  under  Uie  statute  so  as  to  own  real  estate,  and  had 
no  power  to  purchase  or  own  real  estate;,  but  if  it  had  been  an  organized 
body,  so  long  as  Anderson  owned  the  property  it  was  subject  to  taxation. 
The  &ct  that  the  building  on  the  lots  had  been  dedicated  as  a  church  has 
no  bearing  on  the  question.  The  title  to  the  property  was  not  changed 
by  the  dedication,  but  it  remained  in  Anderson  as  it  did  before.  Ander- 
son did  no  act  which  changed  the  ownership  of  the  property,  and  at  any 
time  he  saw  proper  the  congregation  might  have  been  excluded  from  the 
use  of  the  property.  Under  such  circumstances,  we  could  not  hold  that 
the  property  was  exempt  from  taxation  without  disregarding  the  plain 
and  obvious  meaning  of  the  legislature,  which  we  have  no  right  to  do. 
If  it  had  been  desired  to  place  the  property  in  a  position  where  it  would 
not  be  subject  to  taxation,  a  religious  society  might  have  been  oi^anized 
under  the  statute,  and  the  property  conveyed  to  it,  or  to  some  person  in 
trust  for  such  society.  Had  this  been  done,  the  action  of  the  board 
might  haye^been  sustained;  but,  as  the  title  to  the  property  remained 
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in  Anderson,  it  was  liable  to  be  taxed,  and  the  action  of  the  board  was 
erroneous. 

The  decision  of  the  board  of  supervisors  of  McLean  county  must  be 
reversed,  and  the  proceeding  remanded. 


ai9  111.  141) 

Village  of  Hyde  Park  v.  Oak  Woods  Cemetery  Ass'n. 
(Supreme  Court  of  lUinaie.    May  14,  1886.) 

1.  Cbmetkry— Streets  —  Prohibition  against  Laying  Oot  ** through"  Ceme- 

tery GROxmns.  Prohibits  Taking  of  Border  of  Grounds. 

An  amendatory  act  (P.  L.  1867,  p.  227)  to  the  charter  of  the  Oak  Woods  Cem- 
etery Association  (P.  L.  1853,  p.  550)  provided:  "'Ko  road,  street,  alley,  or 
thoroughfare  shall  be  laid  out  or  opened  through  said  grounds,  or  any  part 
thereof,  without  the  consent  of  the  directors. "  This  prohibits  the  taking  of 
a  portion  of  such  grounds  along  the  border  thereof. 

2.  BTATUTBa— Repeal  by  Ihfucation  not  Fayorbd—Gbnbral  Act  not  a  Re- 

peal of  a  Special  Act  Excepting  Territory  j^rom  General  Power. 

The  repeal  of  a  statute  by  implication  is  not  favored.  ^A  general  act  au- 
thorizing a  Tillage  to  open  and  lay  out  streets  will  not  repeal,  by  implication, 
a  previous  si>ecial  act  incorporating  a  cemetery  association,  granting  it  the 
right  to  acquire  certain  land  in  such  village,  and  prohibiting  the  opening  of 
streets  through  the  land  so  acquired. 

3.  Constitutional  Law  —  State  canno*  Bargain  Away  Powers  of  Soyer- 

BiGNTY— Statute  DmssTiNo  State  of  Power  of  Eminent  Domain  Void 
— Constitutional  Protection  of  Contracts  Inapplicable. 

The  state  cannot  bargain  away  its  sovereign  powers.  A  statute  attempting 
to  divest  the  state  of  the  power  of  eminent  domain  would  be  void;  and  a 
charter  granting  a  corporation  an  exemption  from  the  liability  to  have  its 
property  taken  by  the  power  of  eminent  domain  would  be  so  far  void.  The 
provision  of  the  federal  constitution  that  the  obligation  of  contracts  shall  not 
be  impaired,  has  no  application  to  such  a  case. 

4.  Same— Eminent  Domain,  a  Lbgislatiyb  Power  —  Lboislatitb  Exception 

of  Cembtbrieb  from,  must  be  Repealed,  to  Subject  Territory  to. 

The  power  of  eminent  domain  is  lodged  solely  with  the  legislative  depart- 
ment of  the  government.  A  legislative  exception  of  property  devoted  to  pub- 
lic use  as  a  cemetery,  from  the  liability  to  be  taken  bv  the  exercise  of  eminent 
domain,  is  an  exercise  of  the  legislative  discretion  which  must  be  repealed  in 
order  to  subject  such  property  to  such  liability. 

Error  to  superior  court  of  Cook. 

Witlard  &  Driggs,  for  plaintiff  in  error. 

Richard  &  Thompson  and  Jew.  P,  Rooty  for  defendant  in  error. 

Craig,  J.  This  was  a  proceeding  instituted  by  the  village  of  Hyde 
Park,  under  the  eminent  domain  act,  in  the  superior  court  of  Cook  county, 
to  condemn  certain  lands  owned  by  the  Oak  Woods  Cemetery  Association, 
for  a  highway  or  street  which  had  been  laid  out  by  the  village.  The 
village  of  Hyde  Park,  as  is  .conceded  in  the  argument,  is  a  corporation 
organized  under  the  general  act  for  the  incorporation  of  cities  and  vil- 
lages approved  April  10,  1872.  Thi  petition  to  condemn  the  lands  was 
filed  April  18,  1878,  and  the  appearance  of  cemetery  association  was  en- 
tered October  7,  1878.  But,  so  far  as  is  disclosed  by  the  record,  no 
steps  were  taken  in  the  case  until  the  second  day  of  December,  1885, 
when  a  moticm  was  made  to  dismiss  the  petition,  baaed  upon  an  agreed 


Digitized  by 


Google 


628  NOBTHEASTEBN  BEFOBTEB.  [DL 

statement  of  &cts.  Under  the  facts  embodied  in  the  stipulation  of  the 
parties  it  appears  that  the  Oak  Woods  Cemetery  Association  was  incor- 
porated under  an  act  of  the  legislature  entitled  "An  act  to  incorporate 
the  Oak  Woods  Cemetery  Association,"  approved  February  12,  1863, 
Priv.  Laws  1853,  p.  650.  The  act  provides  that  the  assoqiation  shall 
have  power  to  own  property,  not  exceeding  160  acres  of  land,  for  a  cem- 
etery, to  survey  and  lay  out  the  same  into  lots  suitable  for  the  burial  of 
the  dead;  that  the  proceeds  arising  from  the  sale  of  lots  shall  be  applied  to 
such  improvements  in  the  property  as  the  directors  may  deem  necessary 
and  appropriate.  The  act  also  provides  that  all  property  and  effects  of 
the  association  shall  be  exempt  from  taxation.  By  an  amendment  to 
the  act,  approved  and  in  force  March  7,  1867,  (Priv.  Laws  1867,  227,) 
it  was  further  provided  as  follows:  "Sec.  5.  The  said  board  of  directors 
shall  have  power  to  make  such  improvement  in  the  said  cemetery,  or 
the  streets  adjoining  the  same,  as  they  shall  deem  proper;  and  may  regulate 
and  control "  the  improvements,  ornaments,  etc.  "Sec.  6.  The  said  as- 
sociation may  purchase* and  own  lands  for  their  said  cemetery,  not  ex- 
ceeding in  all  five  hundred  acres,  and  may  subdivide  the  same  into  lots, 
and  no  roady  street,  aUey\  or  thoroughfare  shaU  be  laid  out  or  opened  through 
said  grounds,  or  any  part  thereof,  without  the  consent  of  the  directors; 
nor  shall  any  corporation  now  existing  or  hereafter  created,  be  author- 
ized to  takey  hold,  orpossesss  any  portion  of  said  cemetery  by  eondemnaUon  with- 
out such  consent." 

January  21,  1864,  said  corporation,  having  been  duly  organized,  be- 
came, by  purchase,  the  owner  of  the  S.  W.  k  of  section  28,  township 
38,  range  14  E.  On  February  28,  1868,  the  said  corporation  became 
the  owner,  by  purchase,  of  the  uodivided  half  of  a  piece  of  land  imme- 
diately adjoining  on  the  east,  to-wit,  that  part  of  W.  }  S.  E.  i  W.  of 
railroad,  of  section  23,  township  88,  range  14  E.;  and  by  a  decree  in 
partition,  on  July  2, 1881,  in  the  circuit  court  of  Cook  county,  the  north 
21 .606  acres  of  this  last-named  tract  were  set  off  to  said  association.  The 
lands  purchased  were  occupied  and  used  exclusively  for  cemetery  pur- 
poses. .  Under  the  petition  filed,  the  village  of  Hyde  Park  seeks  to  con- 
demn, f9r  the  purposes  of  a  public  street,  the  east  33  feet  of  the  tract  of 
land  acquired  by  the  second  purchase  as  aforesaid. 

In  the  superior  court  it  was  contended  that  under  section  6  of  the  act 
of  March  7,  1867,  supra,  the  lands  of  the  association  were  not  liable  to 
be  condemned  for  public  use  by  the  village  of  Hyde  Park.  This  view 
the  court  sustained,  and  dismissed  the  petition. 

Before  proceeding  to  a  consideration  of  the  question  involved,  it  may 
be  proper  to  state  that  there  are  no  graves  on  the  line  of  the  proposed 
street,  nor  hcLs  the  land  on  the  line  been  specially  improved  for  burial 
purposes;  the  only  improvement  being  a  fence  inclosing  the  lands  on  the 
line  between  the  two  tracts  owned  by  the  association.  The  power  to 
open  and  extend  streets  is  conferred  on  the  city  council  in  cities,  and 
the  board  of  trustees  in  villages,  by  paragraph  7,  §  62,  (7.  24,  of  the  stat- 
ute entitled  "Cities,  Villages,  and  Towns,"  ad  follows:  "Ta  lay  out,  es- 
tablish, open,  alter,  widen,  extend,  grade,  .pave,  or  otherwise  improve 
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streets,  alleys,  avenues,  sidewalks,  wharves,  parks,  and  public  grounds, 
and  vacate  the  same."  Under  this  seetion  of  the  statute  the  village  of 
Hyde  Park  claims  the  right  to  condemn  the  lands  described  in  the  peti- 
tion; while,  on  the  other  hand,  the  cemetery  association  claims  that  un- 
der section  6,  eupray  the  lands  are  exempt,  and  cannot  be  taken  for  street 
purposes.  It  will  be  observed  that  the  language  of  section  6  is  not  of 
doubtful  meaning,  and  it  is  plain  that  it  was  the  intention  of  the  legisla- 
ture, in  adopting  the  section,  to  prevent  the  lands  of  the  association  from 
being  appropriated  to  road  purposes  without  the  consent  of  the  directors 
of  the  corporation. 

There  is  no  force  in  the  suggestion  that  the  proposed  street  does  not 
violate  the  act,  because  it  may  be  constructed  on  the  division  line  of  two 
tracts  of  land,  and  hence  it  is  not  ^Maid  out  through  the  lands."  The 
language  of  the  act  is:  "No  road,  street,  alley,"  etc.,  "shall  be  laid  out 
through  said  grounds,  or  any  part  thereof."  We  think  theword  "through," 
as  here  used,  was  intended  to  mean  the  same  as  the  word  "over;"  the 
obvious  intention  being  to  protect  the  cemetery  lands,  or  any  part  thereof, 
from  being  taken  for  road  or  street  purposes. 

If  we  are  correct  in  the  construction  placed  on  section  6  of  the  act,  two 
questions  remain  to  be  considered:  Flrgt,  has  that  section  been  repealed 
or  modified  by  the  general  law  which  authorizes  cities  and  villages  to  lay 
out  and  extend  roads,  streets,  etc.?  Second,  had  the  legislature  the  power  to 
empt  the  property  from  the  operation  of  the  law  of  eminent  domain, 
which  has  been  conferred  on  the  village? 

If  section  6  was  repealed  by  the  general  act  of  1872,  the  repeal  was 
by  implication,  as  the  general  act  does  not  in  any  manner  whatever  al- 
lude to  the  act  incorporating  the  association.  In  the  construction  of 
statutes  it  is  a  rule  of  law  well  settied  that  a  repeal  by  implication  is  not 
&vored;  and,  where  two  acts  are  seemingly  repugnant,  they  should,  if 
possible,  be  so  construed  that  the  latter  may  not  operate  as  a  repeal  of 
the  former  by  implication.  Tbwn  of  Ottawa  v.  La  SaUCy  12  111.  839.  In 
the  same  case  it  was  also  held  that  a  subsequ^it  statute  which  was  gen- 
eral, does  not  abrogate  a  former  statute  which  was  particular.  The  act 
conferring  the  powers  on  the  association  was  special,  and,  under  the  rule 
announced,  was  not  abrogated  by  the  general  law.  The  act  of  1872  con- 
fers general  powers  to  lay  out  and  vacate  roads  and  streets  in  cities  and 
villages  within  their  corporate  limits;  but  wit\^in  the  village  of  Hyde 
Park,  by  special  act  the  association  had  previously  been  authorized  to 
acquire  certain  lands  for  a  public  purpose,  and  such  lands,  by  the  terms 
of  the  act,  were  not  liable  to  be  taken  for  road  purposes.  The  two  acts 
may  stand  together.  Under  the  general  law  all  roads  and  streets  in  the 
village  are  under  its  control,  except  the  lands  of  the  association,  and  as 
to  these  lands  the  association  has  exclusive  control. 

We  now  come  to  the  question  whether  the  statute  exempting  the  lands 
acquired  by  the  association  from  being  taken  for  road  or  street  purposes 
was  a  valid  enactment.  It  is  claimed  that  the  acts  of  the  l^slature 
crating  the  cemetery  association,  when  accepted,  and  the  purchase  of 
th^  lands  under  said  acts,  and  the  dedication  of  the  same  to  public  use. 
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constituted  a  contract  between  the  state  and  the  corporatoTS  of  the  asso* 
elation,  within  the  provision  of  section  10  of  article  1  of  the  constitution 
of  the  United  States,  which  prohibits  l^slation  impairing  the  obligation 
of  contracts.  If  this  position  was  correct,  it  is  plain  that  any  future 
legislation  authorizing  the  taking  of  the  lands  could  not  be  sustained,  as 
the  legislature  has  no  authority  to  enact  a  law  impairing  the  obligation 
of  a  contract.  But  the  rule  invoked  has  no  application  to  a  case  of  this 
character.  The  right  of  eminent  domain  is  an  element  of  sovereignty, 
and  a  contract  in  restraint  of  a  free  exercise  of  this  right  is  not  obligatory 
on  the  state,  and  does  not  fall  within  the  inhibition  of  the  constitution 
of  the  United  States.  Cooley ,  in  his  work  on  Constitutional  Limitations, 
(3d  Ed.  525,)  in  the  discussion  of  this  question,  says  that  any  legislative 
bai^in  in  restraint  of  the  complete,  continuous,  and  repeated  exercise 
of  the  right  of  eminent  domain  is  unwarranted  and  void;  and  that  pro- 
vision of  the  constitution  of  the  United  States  which  forbids  the  state 
violating  the  obligation  of  contracts  could  not  be  so  construed  as  to  render 
valid  and  effectual  such  a  bargain,  which  originally  was  in  excess  of 
proper  authority.  See,  also.  Id.  343;  Railway  Oo.  v.  Railroad  Qj.,  97 
111.  506;  West  River  Bridge  Go.  v.  LHz,  6  How.  531.  There  are  oases 
where  the  state  might  bind  itself,  and  where  it  would  be  powerless,  under 
the  provisions  of  the  constitution  cited,  to  pass  future  laws  releasing  it^ 
self  from  assumed  obligations;  but  this  is  not  one  of  them.  The  state 
bad  no  power  to  divest  itself  of  the  right  of  eminent  domain  by  any  act 
it  might  pass  which  would  prevent  the  exercise  of  that  right  in  the  future, 
when,  in  the  opinion  of  the  legislature,  a  case  arose  wherein  the  public 
interest  demanded  the  exercise  of  the  power.  But,  while  we  hold  that 
the  state  cannot  divest  itself  of  the  power  of  eminent  domain,  it  by  no 
means  follows  that  the  village  of  Hyde  Park  has  the  right  to  condemn 
the  lands  in  question.  The  necessity  or  propriety  of  exercising  the  right 
of  eminent  domain  is  a  political  question, — one  which  belongs  exclusively 
with  the  legislature  to  determine.  Chicago^  R.  L  &  P.  R.  R.  v.  Town  of 
Lakey  71  111.  333.  It  is  a  question  with  which  the  courts  have  no  con- 
cern, as  it  is  not  judicial. 

By  keeping  this  principle  in  view,  the  question  involved  in  this  case 
is  freed  from  difficulty.  Here  the  legislature,  believing  that  the  public 
good  to  be  secured  was  sufficient  to  authorize  the  cemetery  association  to 
take  and  hold  the  property  inclosed  for  burial  purposes,  conferred  the 
power  on  the  association,  and  in  the  grant  it  was  provided  that  the  lands 
should  be  exempt  from  taxation,  and  that  streets  or  highways  should  not 
be  laid  out  through  such  lands.  Under  this  power  the  lands  were  taken 
and  appropriated  to  a  public  use.  Now,  the  legislature  has  never  de- 
termined, by  any  subsequent  act,  that  the  right  of  eminent  domain  shall 
be  exercised  as  to  this  property;  and,  until  such  time  as  the  state  shall 
otherwise  determine,  the  association  has  the  clear  right  to  hold  the  lands 
free  from  taxation,  or  the  laying  out  of  streets  or  highways  through 
them.  As  was  said  before,  the  act  of  1872  authorizing  cities  and  villages 
to  lay  out  streets  did  not  repeal  section  6  of  the  act  conferring  certain 
powers  on  the  association;  and  the  only  determination  of  the  state  that 
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the  lands  in  question  sliall  be  devoted  to  public  use  is  to  be  found  in 
that  act. 

Eastern  R.  Co.  v.  BosUm  &  M.  R,  R.,  Ill  Mass.  125,  is  a  case  in 
point.  In  speaking  on  this  question  of  eminent  domain  the  court  there 
said: 

"It  belongs  exclusively  to  the  legislature  to  determine  whetHer  the  public 
benefit  to  be  secured  is  sufficient  to  warrant  the  taking:  and  this  is  not  a  ju- 
dicial question.  ♦  •  •  The  right  itself  may  be  delegated  to  corporate 
bodies,  public  or  private;  and  when  the  enjoyment  of  two  public  rights 
would,  to  some  extent,  interfere.  It  is,  in  the  language  of  Chief  Justice  Shaw, 
<for  the  legislature  to  determine  which  shall  yidd„and  to  what  extent,  and 
whether  wholly  or  in  part  only  to  the  other;  and  such  question  will  ordinarily 
be  determined  by  the  liBgislature  according  to  their  conviction  of  the  greater 
preponderance  of  public  necessity  and  convenience.'  ** 

Here  two  corporations  are  claiming  the  enjoyment  of  the  exercise  of 
the  same  right,  over  the  same  lands.  It  was  within  the  province  of  the 
legislature  of  the  state  to  determine  which  one  of  the  corporations  should 
exercise  the  superior  right  and  which  should  yield.  This  the  legislature 
has  done.  It  has  determined  that  the  grounds  of  the  cemetery  associa* 
tion,  devoted  to  the  burial  of  the  dead,  shall  not  be  taken  and  appro- 
priated for  the  purpose  of  streets  or  highways;  that  the  superior  right 
for  the  good  of  the  public  is  in  the  cemetery  association;  and  that  de- 
termination will  have  to  prevail. 

The  judgment  of  the  superior  court  will  be  affirmed. 


(117  ni.  29i) 

MiLLETT  V.  People. 
(Supreme  Court  of  lOinoiB,    Jane  13, 1886.) 

1.  Ck>nifriTUTioyAi«  LAW—MiNnra  Coal —Act  OoxpsLLniro  Mbasubbicbht  or 

Goal  bt  Wsioht  as  Basis  of  Wagbs,  Unconstitutional. 

Hie  act  of  June  29,  1885,  amendatory  of  the  act  of  June  14, 1888,  to  provide 
for  the  weighing  of  coal  at  the  mines,  requiring  the  owners  and  operators  of 
mines  to  provide  scales,  and  weigh  all  coal  taken  out,  and  making  such  weight 
the  basis  of  wages,  is  unconstitutional.  It  is  depriving  such  owners  and 
operators,  who  made  contracts  for  wages  on  the  basis  of  a  certain  rate  per 
box,  of  their  property  without  due  process  of  law.  See  Bill  of  Rights,  §  2; 
Ck>n8t.  1870,  art  2,  §  2,  (1  Starr  &  C.  St.  99.) 

2.  Samb— Rbcord  op  Wkigbt  FOl:  Publio  Infobmation— €k>MFBifLiNO  Kbbpino 

OF,  A  Taking  fob  Public  Use. 

Such  act  is  indefensible  on  the  ground  that  it  requires  the  keeping  of  a 
public  record  for  the  information  of  the  public.  The  requirement  that  such 
a  record  be  kept  is  a  taking  for  public  use,  and,  unless  compensation  be  pro- 
Tided,  the  act  so  taking  is  void.  Const.  1870,  art  2,  §  18,  (1  Starr  &  C.  St 
105.) 
9.  Samb— Coal  Mining  not  a  Public  Emplotmbnt. 

Such  act  cannot  be  sustained  on  the  ground  that  the  mining  of  coal  is  a 
public  employment  and  subject  to  necessary  regulations  for  the  public  good. 
The  mining  of  ooal  was  not  at  common  law  afiPected  with  a  public  use,  and  is 
not  like  the  bdsiness  uf  warehousing  grain,  or  of  common  carriers,  a  busi- 
ness, upon  the  followers  of  which  the  public  are  compelled  to  call.  The 
references  to  coal  mining  in  the  constitution,  for  the  protection  of  miners, 
(Const.  1870,  art.  4,  §29;  1  Starr  A  C.  St.  122,)  and  for  the  laying  of  railway 
switches  to  minei,  (Const.  1870,  art.  18,  §  5;  1  Starr  &  0. 165,)  impose  no  such 
character  on  the  mining. 
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Appeal  from  St.  Glair. 
Wildtrman  &  Handily  for  appellant. 

Geo.  Hmt^  Atty,  Qep.,  and  S.  D.  W.  Hdden,  State's  Atty.,  for  the 
People. 

ScHOLPiELD,  J.  The  defendant  was  indicted  and  convicted  of  failini?, 
as  tlie  agent  of  the  owner  of  a  certain  coal  mine,  to  cause  to  be  furnished 
and  placed  upon  the  railroad  track,  adjacent  to  the  coal  mine,  a  track- 
scale  of  standard  measure,  upon  which  to  weigh  the  coal  hoisted  from 
the  mine,  as  provided  by  section  1  of  "  An  act  to  provide  for  the  weigh- 
ing of  coal  at  the  mine,''  approved  June  14,  1883,  and  the  several  sec- 
tions of  the  act  to  amend  sections  2,  3,  and  4  of  that  act,  approved  June 
29,  1885. 

We  hdd  in  Jones  v.  People,  110  111.  590,  that  it  was  competent  to 
show,  in  defense  of  a  person  indicted  under  the  same  section,  before  the 
approval  of  the  amendatory  act  of  June  29,  1885,  that  at  the  time  the 
act  took  effect,  and  long  prior  thereto,  the  corporation  in  that  case  own- 
ing and  operating  the  coal  mine  had  a  contract  with  all  the  men  em- 
ployed to  mine  coal  in  that  mine,  during  that  period  to  receive,  as  the 
wages  for  their  labor,  from  said  coal  company,  the  sum  of  40  cents  per 
box  for  each  box  of  coal  mined  and  taken  from  said  mine;  that  all  the 
persons  employed  in  the  mine  to  mine  coal  for  said  company  had  al- 
ways been  and  were  then  perfectly  satisfied  to  work  under  said  contract; 
and  that  they  did  hot  want  the  coal  taken  from  the  mine  weighed  as  a 
basis  upon  which  to  compute  their  wages,  etc.  It  was,  in  considering 
this  question,  among  other  things,  then  said: 

"Al though  section  2  does  provide  that  the  weight  aetennined  by  weighing 
on  the  scales  furnished  shall  be  considered  the  basis  upon  which  the  wages  of 
persons  mining  coal  shall  be  computed,  we  do  not  regard  this  as  requiring 
that  in  all  contracts  for  the  mining  of  coal  the  Wages  of  the  miners  must  be 
computed  upon  the  basis  of  the  weight  of  the  coal  mined.  That  would  be  a 
quite  arbitrary  provision, — seemingly  an  undue  interference  with  men's 
rights  of  making  contracts, — and  we  cannot  ascribe  to  the  legislature  the 
making  .of.  such  an  enactment  unless  it  be  plainly  declared,  which  is  not  done 
in  this  case." 

The  second  section  of  the  amendatory  act,  approved  June  29,  1885, 
requires  that  all  coal  produced  in  this  state  shall  be  weighed  on  the  scales, 
as  provided  in  section  1  of  the  act  approved  June  14,,  1883,  and  that  a 
correct  record  of  the  same  shall  be  kept,  in  a  well-bound  book  furnished 
by  the  owner,  agent,  or  operator  of  such  mine  for  that  purpose,  by  a 
competent  person,  at  the  expense  of  such  owner,  agent,  or  operator;  said 
record  to  be  subject  to  the  inspection  (at  all  reasonable  business  hours) 
of  the  miner,  operator,  carrier,  land-owner,  adjacent  land-owner,  mem- 
ber of  the  bureau  of  labor  statistics,  mine  inspectors,  and  all  others  in- 
terested. Section  3  provides  that  it  shall  be  lawful  for  the  miners  em- 
ployed in  any  coal  mine  or  colliery  in  this  state  to  furnish  a  check- 
weigher  at  their  own  expense,  whose  duty  it  shall  be  to  balance  s^id  scales, 
and  see  that  the  coal  is  properly  weighed,  and  keep  a  correct  account  of 
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the  6ame,  and  for  this  purpose  he  shall  have  access,  at*  all  times,  to  the 
beam-box  of  said  scales  while  such  weighing  is  being  performed.  The 
fourth  section  provides  that  a  fine,  or  fine  and  imprisonment,  as  pre- 
scribed, shall  be  enforced  on  any  owner  or  agent  operating  a  coal  mine 
failing  to  comply  with  these  provisions.  And  another  section  provides 
that  all  contracts  for  the  mining  of  coal  in  which  the  weighing  of  the 
coal  as  provided  for  in  that  act  shall  be  dispensed  with,  shall  be  null  and 
void. 

The  court,  at  the  instance  of  the  people,  instructed  the  jury  that  since 
the  first  day  of  July,  1885,  the  law  prohibits  the  making  of  any  contracts 
between  the  operators  of  th^  coal  mines  and  the  miners  in  which  the 
weighing  of  coal  as  pcoyided  by  law  is  sought  to  be  avoided,  and  the 
court  refused  to  instruct  the  jury  that  "if  they  believed  from  the  evidence 
that  the  company  for  which  the  defendant  is  working  does  not  sell  nor 
ofTer  to  sell  coal  by  weight  at  its  mine  at  which  defendant  is  employed, 
and  that  it  has  contracts  with  all  the  men  employed  in  its  mine  to  mine 
coal  at  25  or  20  cents  per  box,  then  the  jury  should  find  the  defendant 
not  guilty.''  There  was  evidence  before  the  jury  on  which  to  predicate 
this  instruction. 

The  question  is  thus  presented  whither  it  is  competent  for  the  general 
assembly  to  single  out  owners  and  operators  of  coal-mines,  as  a  distinct 
dass,  and  provide  that  they  shall  bear  burdens  not  imposed  on  other 
owners  of  property  or  employers  of  laborers,  and  prohibit  them  from 
making  contracts  which  it  is  competent  for  other  owners  of  property  or 
employers  of  laborers  to  make. 

It  is  declared  in  section  2,  art.  2,  of  our  constitution,  that  "no  pep- 
son  shall  be  deprived  of  life,  liberty,  or  property  without  due  process  of 
law.**  And  section  IS'Of  the  same  article  provides  that  private  property 
shall  not  be  taken  or  damaged  for  public  use  without  just  compensation. 
The  words  "due  process  of  law,"  in  this  connection,  are  held  to  be 
synonymous  with  the  words  "the  law  of  the  land," — Cooley,  Const. 
Lim.  (lat  Ed.)  pp.  362,  358; — and  this  means  general  public  law,  bind- 
ing upon  all  the  members  of  the  community,  under  all  circumstances, 
and  not  partial  or  private  laws  afiecting  the  rights  of  private  individuals, 
or  classes  of  individuals.  Janes  v.  Reynolda,  2  Tex.  251.  See,  also, 
WyMhamer  v.  People,  18  N.  Y.  482;  Vanzant  v.  Waddd,  2  Yerg.  269. 
"Every  one,"  says  Cooley, --43onst.  lim.  (1st  Ed.)  p.  891, — ^^'has  a  right 
to  demand  that  he  be  governed  by  general  rules;  and  a  special  statute 
that  singles  his  case  out  as  one  to  be  regulated  by  a  difi*erent  law  firom 
that  which  is  applied  in  all  similar  cases  would  not  be  legitimate  legis- 
lation, but  an  arbitrary  mandate,  unrecognized  in  free  government. 
Mr.  Locke  has  said  of  those  who  make  the  laws:  '  They  are  to  govern  by 
promulgated,  established  laws,  not  to  be  varied  in  particular  cases,  but 
to  have  one  rule  for  rich  and  poor,  for  the  favorite  at  court  and  the 
countryman  at  plough;'  and  this  may  justly  be  said  to  have  become  a 
maxim  in  the  law  by  which  may  be  tested  the  authority  and  binding 
force  of  legislative  enactments. " 

Add,  again,  the  same  authority  says,  (page  893:) 
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"The  doubt  might  also  arise  whether  a  regulation  made  for  any  one  class 
of  citizens,  entirely  arbitrary  in  its  character,  and  restricting  their  rights, 
privileges,  or  legal  capacities  in  manner  before  unknown  to  the  law,  could 
be  sustained.  Distinctions  in  these  respects  should  be  based  upon  some  rea- 
son which  renders  them  important, — like  the  want  of  capacity  in  infants  and 
insane  persons:  but  if  the  legislature  should  undertake  to  provide  that  per- 
sons following  some  specified  lawful  trade  or  employment  should  not  have 
capacity  to  make  contracts,  or  to  receive  conveyances,  or  to  build  such  houses 
as  others  were  allowed  to  erect,  or  in  any  other  way  to  make  such  use  of  their 
property  as  was  permissible  to  others,  it  can  scarcely  be  doubted  that  the  act 
would  transcend  the  due  bounds  of  legislative  power,  even  if  it  did  not  come 
in  conflict  with  express  constitutional  provisions.  The  man  or  the  class  for- 
bidden the  acquisition  or  enjoyment  of  property  in  the  manner  permitted  to 
the  community  at  large  would  be  deprived  of  liberty  in  particulars  of  primary 
importance  to  his  or  their  pursuit  of  happiness." 

See,  also,  Bydd  v.  State,  3  Humph.  483,  where  the  sections  of  the  act 
incorporating  the  Union  Bank,  which  provided  that  if  any  of  the  qfficers, 
agents,  or  servants  of  that  bank  should  embezzle  the  funds  of  the  bank, 
or  make  false  entries,  they  should  be  guilty  of  felony,  was  held  uncon- 
stitutional because  it  did  not  apply  generally  to  officers,  agents,  or  serv- 
ants of  banks  committing  like  offenses;  and  WaUy^s  Heirs  v.  Kennedy y  2 
Yerg.  654,  where  an  act  authorizing  the  court  to  dismiss  Indian  reserva- 
tion cases,  where  prosecuted  for  the  use  of  another,  was  held  unconstitu- 
tional.    In  the  last  case  the  court  said: 

**The  rights  of  every  individual  must  stand  or  fall  by  the  same  rule  or  law 
that  governs  every  other  member  of  the  body  politic  or  land  under  similar 
circumstances;  and  every  partial  or  private  law  which  directly  proposes  to 
destroy  or  affect  individual  rights,  or  does  the  same  thing  by  affording  reme- 
dies leading  to  similar  consequences,  is  unconstitutional  and  void.  Were  it 
otherwise,  odious  individuals  or  corporate  bodies  would  be  governed  by  one 
law;  the  mass  of  community,  and  those  who  made  the  law,  by  another; 
whereas  a  like  general  law,  aiffecting  the  whole  community  equally,  could 
not  have  been  passed." 

On  like  principles  is  also  People  v.  Marx,  99  N.  Y.  377;  S.  C.  2  N.  E. 
Rep.  29. 

What  is  there  in  the  condition  or  situation  of  the  laborer  in  the  mine 
to  disqualify  him  from  contracting  in  r^ard  to  the  price  of  his  labor,  or 
in  regard  to  the  mode  of  ascertaining  the  price?  And  why  should  the 
owner  of  the  mine,  or  the  agent  in  control  of  the  mine,  not  be  allowed 
to  contract  in  respect  to  matters  as  to  which  all  other  property  owners 
and  agents  may  contract? 

Undoubtedly,  if  these  sections  fall  within  the  police  power,  they  may 
be  maintained  on  that  ground;  but  it  is  quite  obvious  that  they  do  not. 
Their  requirements  have  no  tendency  to  insure  the  personal  safety  of  the 
miner,  or  to  protect  his  property,  or  the  property  of  others.  They  do 
not  meet  Dwarris'  definition  of  police  regulations.  They  do  not  have 
reference  to  the  comfort,  the  safety,  or  the  welfare  of  society.  Potter's 
Dwar.  St.  458.  In  Austin  v.  Mwrray,  16  Pick.  121,  it  was  said;  "The 
law  will  not  allow  the  rights  of  property  to  be  invaded,  under  the  guise  of 
a  police  regulation  for  the  promotion  of  health,  when  it  is  manifest  that 
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6^ch  is  not  the  object  and  purpose  of  the  r^ulation.^  See,  also,  to  like 
effect,  the  language  of  Colt,  J.,  in  WaJterUnm  v.  Mayo^  109  Mass.  815, 
and  tibe  opinion  of  the  court,  and  cases  referred  to,  in  Re  Applioation  cf 
Jacobs^  98  N.  Y.  109  et  «eg.,  and  People  v.  MarXj  sttpra. 

But  it  is  suggested  in  argument  that  one  purpose  of  the  sections  is  to 
furnish  needful  information  to  the  public.  If  that  be  so,  then,  under 
section  13,  art.  2,  supra,  there  must  first  be  made  compensation  to  the 
owner  of  the  property  thus  to  be  devoted  to  public  use;  for  it  must  be 
too  apparent  to  need  argument  in  its  support  that,  to  compel  the  pur- 
chasing of  scales,  and  the  employing  of  a  person  to  use  them,  for  the 
benefit  of  the  public,  is  to  appropriate  the  private  property,  *.  e.,  the 
money  which  this  will  cost,  to  public  use.  Marae  v.  Stacker,  1  Alien,  150; 
Slaie  V.  Gten,  7  Jones,  (Law,)  321. 

The  main  reliance  of  the  counsel  representing  the  state  to  sustain  the 
ruling  bejow  seems,  however,  to  be  on  the  ground  that  mining  for  coal 
is  affected  with  a  public  use,  so  that  it  may  be  regulated  by  law,  like 
public  warehouses,  as  held  in  Munn  v.  lUmoiSj  94  U.  S.  113.  It  can- 
not be  claimed  that  mining  for  coal  was  by  the  common  law  affected 
with  a  public  use,  and  therefore  specially  regulated  by  law,  like  the 
business  of  innkeepers,  common  carriers,  millers,  etc.;  and,  in  our 
opinion,  it  is  not,  like  the  business  of  public  warehousing,  within  the 
principle  controlling  such  classes  of  business.  The  public  are  not  com- 
pelled to  resort  to  mine-owners,  any  more  than  they  are  compelled  to 
resort  to  the  owners  of  wood  or  turf,  or  even  to  the  owners  of  grain,  do- 
mestic animals,  or  to  those  owning  any  of  the  other  ordinary  necessaries  or 
conveniences  of  life  which  form  a  part  of  the  commerce  of  the  country. 
Hie  owner  of  a  coal  mine  is  under  no  obligation  to  obtain  a  license  from 
any  public  authority,  and  therefore,  when  he  chooses  to  mine  his  coal, 
he  exercises  no  franchise.  We  are  aware  of  no  case  wherein  it  has  been 
held  that  the  owner  or  operator  of  a  coal  mine  stands  on  a  different  foot- 
ing, as  respects  the  control  and  sale  of  his  property,  than  the  owner  or 
operator  of  any  other  kind  of  property  in  general  demand  by  the  public. 
We  are  not  unmindful  that  our  constitution,  in  section  29,  art.  4,  en- 
joins legislation  in  the  interest  of  miners;  but  this  is  solely  as  respects 
their  personal  safety, — the  enactment  of  police  regulations  to  promote 
that  end.  It  recognizes  that  the  business  is  dangerous  to  life  ^nd  health, 
but  it  nowhere  intimates  that  there  is  anything  in  it  which  disqualifies 
parties  engaged  in  it  from  contracting  as  they  may  in  regard  to  "other 
matters,  or  that  gives  the  public  a  use  in  it.  There  is  also  in  section  5, 
art.  13,  a  provision  requiring  railroad  companies  to  permit  connections 
to  be  made  with  their  tracks,  so  that  coal-banks  or  coal-yards  may  be 
reached;  but  the  same  provision  also  applies  to  consignees  of  grain,  and 
it  affects  the  duty  of  the  carrier  alone,  for  no  duty  or  obligation  is  en- 
joined on  the  owner  of  the  coal-bank  or  coal-yard  in  that  respect. 

We  recognize  fully  the  right  of  the  general  assembly,  subject  to  tlie 
paramount  authority  of  congress,  to  prescribe  weights  and  measures,  and 
to  enforce  their  use  in  proper  cases,  but  we  do  not  think  that  the  gen- 
eral assembly  has  power  to  deny  to  persons  in  one  kind  of  business  the 
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privilege  fo  contract  for  labor,  and  to  sell  their  products,  without  regard 
to  weight,  while  at  the  same  time  allowing  to  persons  in  all  other  kinds 
of  business  this  privil^e;  there  being  nothing  in  the  business  itself  to 
distinguish  it  in  this  respect  from  any  other  kind  of  business.  And  we 
deny  that  the  burden  can  be  imposed  on  any  corporation  or  individual, 
not  acting  under  a  license,  or  by  virtue  of'a  franchise,  of  buying  prop- 
erty and  hiring  labor  merely  to  furnish  public  statistics,  unless  upon  due 
compensation  to  be  made  therefor. 

So  far  as  the  owner  or  operator  of  a  mine  shall  contract  for  the  mining 
of  coal  or  the  selling  of  coal  by  weight,  we  see  no  objection  to  the  stat- 
ute as  imposing  upon  him  the  duty  of  procuring  scales  for  that  purpose; 
but  we  do  not  think  that  he  can  be  compelled  to  make  all  his  contracts 
in  these  respects  to  be  regulated  by  weight;  and,  when  he  has  no  neces- 
sity for  the  use  of  scales  in  these  respects,  he  cannot,  in  our  opinion,  be 
compelled  to  keep  and  use  them. 

We  think  the  court  erred  in  its  ruling  in  giving  the  one  and  refusing 
the  other  instruction.  The  judgment  is  reversed,  and  the  cause  remanded 
for  further  proceedings  consistent  with  this  opinion.. 


017  ni.  862) 

Ditch  and  others  v.  Sennott  and  others. 

(Supr&me  Court  of  Illinois.    June  13, 1886.) 

Election— Partt  CLAnciKa  under  Will  icust  Abide  bt  Will  as  Whole. 
There  is  an  implied  condition  that  he  who  accepts  a  benefit  under  an  in- 
strument, e.  g,,  a  will,  shall  adopt  the  whole,  conforming  vo  all  its  provisions, 
and  renouncing  every  right  inconsistent  with  it.  This  rule  has  no  applica- 
tion where  the  testator  has  onlv  a  part  Interest  in  the  property  devised,  and 
devises  the  property  by  general  terms.  In  such  case  that  interest  only  is  de- 
vised. .  But  in  this  case  the  testator  intended  to  devise  the  whole,  and  the 
will  must  be  taken  or  rejected  as  a  whole.' 

Error  to  Monroe. 

Spencer  TompUns  and  Thomas  Qaich,  for  appellants. 

Winkdnian  <k  Talbottj  for  appellees. 

Cbaiq,  J.  This  was  a  bill  brought  by  the  plaintiffs  in  error  to  parti- 
tion certain  lands  in  Monroe  county.  The  lands  were  located  in  survey 
No.  564,  daim  No.  620,  and  consisted  of  two  tracts,  one  of  114  acres 
and  one  of  80  acres,  and  they  were  owned  originally  by  Stephen  W. 
Miles,  Sr.  Miles,  the  owner  of  the  land,  had  a  daughter,  Amanda  C, 
who  married  James  Sennott.  He  also  had  two  sons,  Stephen  W.  Miles, 
Jr.,  and  Alonzo  N.  Miles.  On  the  twenty-ninth  day  of  November,  1861, 
Stephen  W.  Miles  and  wife  executed  a  deed  which  purported  to  convey 
the  two  tracts  of  land  to  Amanda  C.  Sennott.  The  deed  was  acknowl- 
edged on  the  day  of  its  date,  before  a  justice  of  the  peace,  but  it  was 
never  recorded  until  September  3,  1884,  and  it  is  insisted  by  defeml- 

'See  note  at  end  of  case. 
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ants  in  error  that  tbe  deed  was  never  delivered  to  the  grantee.  It  will 
not  be  necessary  to  pass  upon  this  question ,  as  the  decision  of  the  case 
may  properly  be  placed  on  other  grounds. 

On  the  seventeenth  day  of  December,  1854,  Amanda  C.  Sennott  died 
intestate,  and  without  ^ssue,  leaving  as  her  heirs  her  husband,  James 
Sennott,  her  father,  Stephen  W.  Miles,  Sr. ,  and  two  brothers,  Stephen 
W.  Miles^  Jr.,  and  Alonzo  N.  Miles.  On  the  thirty-first  day  of  Decem- 
ber, 1869,  Stephen  W.  Miles,  Sr.,  died  intestate,  and  in  his  will  he  de- 
vised a  large  portion  of  his  estate  to  his  two  sons,  Stephen  W.  and  Alonzo 
N.  Miles,  but  the  two  tracts  of  land  embraced  in  the  deed  to  his  daugh- 
ter, Amanda  C,  he  devised  to  his  son-in-law,  James  Sennott.  It  ap- 
pears from  the  record  that  James  Sennott  went  into  the  possession  of  the 
lands  as  early  as  1851,  and  he  and  his  wife  occupied  the  same  together 
until  the  death  of  the  wife,  in  1854,  and  after  her  death  he  continued  to 
occupy  the  lands  until  he  died,  on  or  about  the  sixth  day  of  December, 
1862.  Sennott  died  intestate,  and  from  the  time  of  his  death  his  heirs, 
and  those  claiming  under  them,  have  continued  to  occupy  the  lands  un- 
til the  present  time,  claiming  them  as  their  property.^  Stephen  W.  Miles, 
Jr.,  died  April  16,  1872,  and  Alpnzo  N.  Miles  died  about  February 
27,  1877;  and  plaintiffs  in  error,  who  were  complainants  in  the  bill, 
claim  title  in  the  lands  as  heirs  6(  the  said  Stephen  W.  and  Alonzo  N. 
Miles,  deceased.  The  daim  of  plaintiflfe  in  error  is  based — Mrst,  on  the 
deed  from  Stephen  W.  Miles,  Sr.,  to  Amanda  C.  Sennott, made  in  1851; 
BecoThdj  that  upon  the  death  of  Amanda  C.  Sennott,  in  1854,  without  is- 
sue, two-fourtfis  of  one-half  of  the  lands  descend  to  her  two  brothers, 
Stephen  W.  and  Alonzo  N.  Miles.  On  the  other  hand,  defendants  in 
error  daim  that  the  title  to  the  lands  remained  in  Stephen  W.  Miles,  Sr., 
until  his  death,  and  then,  under  his  will,  passed  to  James  Sennott  as  a 
devisee  in  fee. 

So  far  as  appears,  no  daim  whatever  was  ever  made  to  these  lands  by 
either  Stephen  W.  or  Alonzo  N.  Miles,  and  the  claim  of  title  interposed 
by  tbe  complainants  in  the  bill,  who  claim  through  and  under  them,  is 
of  recent  date.  But  while  we  do  not  hold  that  complainants  are  con- 
duded  by  laches,  or  barred  by  the  20-years  statute  of  limitations  set  up 
as  a  defense  in  the  answer,  for  the  reason  that  the  decision  of  the  case 
may  properly  be  placed  upon  other  grounds,  yet  the  long-continued  pos- 
session of  the  defendants  under  daim  of  title,  sanctioned  and  acquiesced 
in  by  Stephen  W.  and  Alonzo  N.  Miles,  and  those  claiming  under  them, 
may  be  referred  to  for  the  purpose  of  showing  that,  when  Stephen  W. 
and  Alonzo  N.  Miles  accepted  the  provisions  of  the  will  of  their  father, 
they  relinquished  any  and  all  interest  they  might  have  in  the  lands  in 
controversy  to  James  Sennott,  to  whom  they  were  devised  by  Stephen 
W.  Miles,  Sr.,  as  his  own  property. 

That  part.of  the  will  of  Stephen  W,  Miles,  deceased,  which  rdates  to 
James  Sennott  is  as  follows: 

**I  give  and' bequeath  to  my  son-in-law,  James  Sennott,  honafldely,  forever, 
about  one  hundred  and  fourteen  acres  of  land,  be  the  same  more  or  less,  be- 
ing part  of  the  east  side  of  survey  number  five  hundred  and  sixty-four,  and 
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claim  number  six  hundred  and  twenty,  and  part  of  the  north-east  fractional 
quarter  of  section  number  twenty-seven,  in  township  number  two  south,  of 
range  eleven  west,  to  be  set  off  to  him  so  as  to  include  all  the  land  I  own  in  said 
claim  and  survey,  excepting  the  part  of  the  same  already  reserved  for  Alonzo 
Miles,  and  also  to  include  all  the  lands  in  said  quarter  section  which  I  own 
lying  south  of  the  road  recently  located  from  Trout  Hollow  to  Eagle  Prairie 
Union  Church.  I  also  give  and  bequeath  to  him  the  south-east  fractional 
quarter  of  section  number  seventeen,  township  number  two  south,  range 
number  eleven  west,  containing  sixty-two  acres  and  seventy-six  hundredths 
of  an  acre:  and  also  part  of  the  north-west  fractional  quarter  of  section  num- 
ber twenty-one,  same  township  and  range,  containing  eighteen  acres." 

As  before  observed,  Stephen  W.  Miles,  Sr.,  by  the  same  will,  devised 
a  large  quantity  of  property  to  his  two  sons,  Stephen  W.  and  Alonzo  N. 
Miles,  and  Stephen  W.  Miles  was  named  as  executor  of  the  will.  The 
provisions  of  the  will  were  accepted  by  them,  and  tlie  question  presented 
is  whether,  after  having  accepted  the  provisions  of  the  will  favorable  to 
them,  they  can  reject  such  portions  of  the  will  as  may  be  in  conflict  with 
their  interest.  The  doctrine  of  election  as  between  inconsistent  rights, 
in  its  application  to  wills,  has  been  long  established,  and.it  is  well  set- 
tled by  the  authorities. 

In  Iley,  Eq.  §  1077,  the  author,  after  a  concise  discussion  of  the  doc- 
trine of  election,  says,  in  short,  courts  of  equity  adopt  the  rational  ex- 
position of  the  will:  that  there  is  an  implied  condition  that  he  who  ac- 
cepts a  benefit  under  the  instrument  shall  adopt  the  whole,  conforming 
to  all  its  provisions,  and  renouncing  every  right  inconsistent  with  it.  In 
Wilbanlcsv.Wilbanks,  18  111.  19,  where  a  testator  devised  property  be- 
longing to  his  son  to  a  third  person,  and  in  the  same  will  made  a  devise 
to  the  eon,  it  was  held  that  the  son  might  either  relinquish  his  claim  to 
his  own  property  or  to  the  legacy;  that  the  son  might  elect  which  he 
would  take,  but  he  would  be  concluded  by  his  election.  This  decision 
was  based  on  the  rule  established  by  the  authorities,  that  a  devisee  could 
not  at  the  same  time  take  under  a  will  and  contrary  to  it.  The  doctrine 
of  election  again  arose  in  Brown  v.  Pitney,  39  HI.  468,  and,  after  refer- 
ring to  the  authorities  bearing  upon  the  question,  it  was  held  that  the 
beneficiary  under  a  will  cannot  insist  that  the  provisions  in  his  favor 
shall  be  executed,  and  those  to  his  prejudice  annulled.  He  must  accept 
the  instrument  in  its  entirety,  or  not  at  all.  In  1  Jarm.  Wills,  386,  the 
doctrine  of  election  is  stated  thus:  That  he  who  accepts  a  benefit  under 
a  deed  or  will  must  adopt  the  whole  contents  of  the  instrument,  conform- 
ing to  all  its  provisions,  and  renouncing  every  right  inconsistent  with  it. 

It  is  true  that  the  doctrine  of  election  has  no  application  to  a  case 
where  the  testator  has  but  a  part  interest  in  an  estate,  and  such  interest 
only  was  devised;  but  in  such  case,  where  it  is  apparent  from  the  terms 
of  the  will  that  the  intention  of  the  testator  was  to  devise  the  whole  es- 
tate, including  the  interest  of  a  third  person,  then  the  doctrine  of  election 
will  apply.  Here  we  think  the  intention  of  the  testator  was  manifest 
to  convey  the  whole  estate.  As  to  the  two  last  tracts  devised,  there 
oaA  be  no  doubt  in  regard  to  the  intention  of  the  testator.  The  language 
used  is: 
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^I  give  and  beqneath  to  him  the  south-east  fractional  qnarter  of  section 
number  seventeen,  township  number  two  80uth»  range  number  eleven  west, 
containing  sixty-two  acres  and  seventynsix  hundredths  of  an  acre;  and  also 
part  of  the  north* west  fractional  quarter  of  section  number  twenty-one,  same 
township  and  range,  containing  eighteen  acres." 

By  this  devise  the  testator  does  not  de\dse  an  undivided  interest,  or  a 
part  of  the  title,  but  the  whole  of  two  tracts  of  land,  consisting  of  62.76 
acres,  and  18  acres.  The  language  used  will  admit  of  but  one  construc- 
tion,— a  dear  intention  to  dispose  of  the  whole  estate  regardless  of  who 
might  be  seized  of  the  title. 

As  to  the  first  tract  devised,  the  intention  is  not  so  dear;  but,  when 
all  the  language  used  in  the  devise  is  considered,  we  think  the  intention 
was  to  give  to  James  Sennott  the  whole  estate  in  the  tract  of  land  con- 
taining 114  acres.  In  the  first  part  of  the  devise  the  testator  says:  "I 
give  and  bequeath  to  James  Sennott  114  acres  of  land,"  (describing  it.) 
Had  nothing  more  been  said,  there  could  be  no  doubt  in  regard  to  the 
intention  to  devise  the  whole  estate  in  and  to  the  tract  containing  114 
acres;  but  following  the  description  is  this  language: 

''To  be  set  off  to  him  so  as  to  include  all  the  land  I  own  in  said  claim  and 
survey  excepting  the  part  of  the  same  already  reserved  for  Alonzo  Miles, 
and  i^so  to  include  all  the  lands  in  said  quarter  section  which  I  own  lying 
south  of  the  road  recently  located  from  Trout  Hollow  to  Eagle  Prairie  Union 
Church." 

The  word  "own,"  as  used,  did  not  refer  to  the  undivided  interest  of 
*lhe  testator  in  and  to  the  title  of  the  tract  of  land,  but  it  had  reference  to 
the  extent  of  the  entire  claim  in  survey  564.  If  this  was  not  the  case, 
the  testator  would  not  have  devised  114  acres  of  land  which  embraced 
the  entire  claim  in  the  survey.  This  view  is  strengthened  by  reference 
to  a  former  clause  in  the  will,  wherein  a  part  of  this  daim  was  devised 
to  Alonzo  Miles,  which  is  excepted  from  this  devise.  By  referring  to 
that  clause  it  will  be  found  that  the  testator  devised,  without  any  quali- 
fications whatever  as  to  his  interest  in  the  entire  80  acres  of  land  off  the 
west  side  of  said  daim  and  survey,  to  Alonzo  Miles.  This  clause  of  the 
will,  considei'ed  in  connection  with  the  entire  clause  following,  we  think, 
shows  plainly  that  the  intention  of  the  testator  was  to  devise,  not  an  un- 
divided interest  in  the  daim  and  survey  in  question,  but  the  whole  es- 
tate. 

We  more  readily  adopt  this  construction  of  the  will  from  the  fact  that 
it  is  apparent  from  the  record  that  Stephen  and  Alonzo  Miles,  who  alone 
were  interested  in  defeating  this  construction  of  the  will,  acquiesced  and 
assented  to  that  provision  of  the  will  in  which  the  lands  in  question  were 
devised  to  Sennott.  They  never  set  up  any  claim  to  the  lands  devised 
to  Sennott,  although  he  was  in  the  open  and  notorious  possession  and 
use  of  the  same,  daiming  as  owner.  One  of  them  leased  a  portion  of 
the  lands  from  Sennott  or  his  heirs,  and  paid  rents  therefor.  In  addi- 
tion to  these  facts,  after  the  death  of  Sennott,  the  lands  in  dispute  were 
partitioned,  by  decree  of  court,  among  his  heirs;  and  Stephen  Miles,  Jr., 
acted  as  one  of  the  commissioners  in  making  tlie  division,  and  never  in- 
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timated  that  he  or  his  brother  bad  any  claim  or  interest  therein.  These 
and  other  facta  of  a  kindred  character  show  plainly  that  Stephen  and 
Alonzo  Miles  assented  to  the  devise  made  to  Sennott;  and,  when  they 
accepted  the  provisions  of  the  will  of  Stephen  W.  Miles,  Sr.,  they  re- 
leased all  interest  they  had  or  might  have  in  the  lands  devised  by  the 
same  will  to  Sennott. 

This  view  of  the  case  rendered  it  unnecessary  to  consider  whether  the 
deed  from  Miles  to  his  daughter  was  delivered  or  not.  Upon  what  ground 
the  circuit  court  dismissed  the  bill  the  record  does  not  disclose,  nor  is  it 
material.  It  is  enough  that  complainants  failed  to  establish  proper 
ground  for  relief. 

The  decree  of  the  circuit  court  will  be  affirmed. 

NOTE. 

Where  a  widow  expressly  claims  nnder  her  hosband's  wiU,  she  cannot  have  a  dis- 
tributive share  also,  if  the  will  is  inconsistent  with  such  distribution.  Severson  v.  Ser- 
erson,  (Iowa,)  27  N.  W.  Rep.  811. 

For  a  full  discussion  of  the  question  of  the  right  of  the  widow  to  take  under  her  hus- 
band's will,  and  claim  her  statutory  share  also,  see  Langley  y.  Mayhew,  (Ind.)  6  N.  fi. 
Bep.  S17,  and  note,  321. 

017  III.  251) 

Campbell  and  others  v.  Goddahd. 

(Supreme  Court  of  HUnoie,    June  13, 1886.) 

1.  Jttdohent—Ooohoyit— Reasonable  Attobnet's  Feb— Must  be  DsrsBicnfED 

BY  COUBT. 

A  Judgment  note  providing  for  a  reasonable  bbiumey's  fee  provides  for  a 
Judicial  proceeding  by  the  court  entering  the  Judgment,  by  which  the  amount 
of  the  fee  shall  be  ascertained.  A  eofmomt  by  the  attorney  appearing  under 
such  power,  fixing  the  amount  of  such  fee,  is  In  excess  of  authority  and  void. 
d.  Same— CoGNOvrr  m  Vacation— No  Pbksumption  of  Action  by  Coubt  to 
Support— Judgment  Reybbsed. 

Where  a  Judgment  is  entered  in  vacation  on  such  a  eognamt,  fixing  the 
amount  of  the  fee,  there  is  no  presumption  in  support  of  any  hearing  or  ac- 
tion by  the  court  to  support  such  cognovit,  and  the  judgment  wUl  be  reversed. 

Appeal  from  appellate  court,  Fourth  district. 
Clemena  &  Warder,  for  appellants. 
Youngy  Barr  &  Lemma^  for  appellee. 

Maorudeb,  J.  On  April  4,  1885,  a  judgment  by  confession  was  en- 
tered in  vacation,  before  the  clerk,  in  the  circuit  court  of  Williamson 
county,  in  favor  of  appellee  and  against  appellants,  for  $4,651.10,  and 
costs,  including  an  attorney's  fee  of  $125.  Afterwards,  at  the  May  term, 
1885,  appellants  made  a  motion  to  set  aside  or  modify  the  judgment,  as 
to  the  attorney's  fee  embraced  in  it.  This  motion  was  overruled  on  June 
17,  1885,  and  the  decision  of  the  circuit  court  overruling  it  was,  on  ap- 
peal to  the  appellate  court  of  the  Fourth  district,  affirmed  by  that  court 
at  the  August  term,  1885.  Appellants  prosecute  their  further  appeal  to 
this  court. 

The  judgment  was  rendered  upon  two  notes,  one  for  $3,000,  and  one 
for  $1 ,461 .85.  The  phraseology  of  the  warrants  of  attorney  is  the  same 
in  both  notes.     They  differ  only  in  amounts,  dates,  and  times  of  pay- 
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meat.     One  of  the  notes  and  warrants  of  attorney  upon  which  the  judg- 
ment was  confessed,  is  in  the  words  and  figures  following,  to-wit: 

-3,000. 

"Thirty  days  after  date  we,  or  either  of  us,  promise  to  pay  to  the  order  of 
L.  A.  Goddard  the  sum  of  three  thousand  dollars;  and  to  secure  the  payment 
of  said  amount  we  hereby  authorize  and  empower  any  attorney  at  law  of  the 
state  of  Illinois  to  appear  before  any  court  of  record,  in  term-time  or  in  vaca- 
tion, at  any  time  hereafter,  and  confess  judgment  for  the  above-mentioned 
sum,  and  8  per  cent,  from  maturity,  and  a  reasonable  attorney's  fee,  and  to 
release  all  errors,  and  waive  all  proceedings  in  the  nature  of  a  stay  of  execu- 
tion, appeal,  or  petition  in  error.  The  indorsers»  signers,  and  guarantors 
severally  waive  presentation  for  payment,  protest,  and  notice  for  protest, 
and  notice  of  non-payment  of  this  note,  and  diligence  in  bringing  suit  against 
any  party  to  this  note,  and  sureties  agree  that  time  of  payment  may  be  ex- 
tended without  notice  or  other  consent. 

"In  witness  whereof  we  have  hereunto  subscribed  our  names,  and  affixed 
our  seals,  this  twenty-second  day  of  December,  A.  D.  1884. 


*0.  8.  TiPFY. 

"Z.  HXTDGENS. 

"M.C.  Campbell.  " 


rSeal. 
Seal. 
Seal. 


The  objection  urged  against  the  judgment  in  this  case  arises  out  of  the 
use  of  the  words,  "and  a  reasonable  attorney's  fee,''  in  the  foregoing  in- 
strument. We  have  held  that  a  judgment  by  confession  may  include  an 
attorney's  fee,  where  the  amount  of  the  fee  is  fixed  by  the  warrant  of  at- 
torney, which  authorizes  it  to  be  so  included.  Ball  v.  AfiZfer,  38  111.  110. 
In  this  case,  however,  a  fee  is  authorized,  the  amount  of  which  is  not 
fixed  by  the  warrant  of  attorney .  The  question  arises  how  and  by  whom 
the  reasonableness  of  the  fee  is  to  be  determined. 

The  declaration  makes  no  allegation  that  any  particular  amount  would 
be  a  reasonable  fee.  The  cognovit,  however,  recites  that  "the  defendants, 
by  their  attorney,  waive  service  of  process,  and  confess  that  *  *  * 
the  plaintiff,  on  occasion  of  the  non-performance  of  the  several  promises 
in  the  declaration  mentioned,  including  the  sum  of  $125  for  his  reason- 
able attorney's  fees  in  this  behalf,  has  sustained  damages  to  the  amount 
of  $4,651.10,  and  costs,"  etc.,  "and  the  defendants  agree  that  judgment 
may  be  entered  *  *  *  for  that  amount,"  etc.  The  clerk  thereupon 
entered  judgment  upon  the  record  for  the  amount  of  debt,  attorney's  fees, 
and  costs  so  confessed  in  the  cognovit.  It  thus  appears  that  the  amount 
of  the  fee  was  fixed,  and  its  reasonableness  decided  upon,  by  the  attor- 
ney confessing  the  judgment.  Was  this  mode  of  determining  it  author- 
ized by  the  power  of  attorney? 

In  fiye  v.  Jones,  78  111.  632,  we  said:  "The  authority  lo  confess  a 
judgment  without  process  must  be  clear  and  explicit,  and  must  be  strictly 
pursued."  In  XeiA  v.  Kellogg,  97  HI.  147,  we  again  said:  "The  doc- 
trine is  well  settled,  and  has  often  been  recognized  by  this  court,  that  the 
power  to  confess  a  judgment  must  be  clearly  given  and  strictly  pursued, 
or  the  judgment  will  not  be  sustained." 

If  it  were  a  fair  matter  of  doubt  whether  the  power  to  fix  a  reasonable 
fee  in  this  case  was  conferred  upon  the  court  which  should  render  the 
v.7N.B.no.7 — 41 
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judgment,  or  upon  the  attorney  who  should  confess  it,  that  doubt,  under 
the  rule  of  strict  construction  laid  down  in  the  authorities  cited,  should 
be  solved  in  favor  of  the  court,  and  not  of  the  attorney,  as  the  donee  of 
the  power.  These  judgment  notes  are  often  given  by  debtors  when  their 
obligations  are  pressing  upon  them,  and  when  they  are  unable  to  resist 
any  conditions,  however  exacting,  that  may  be  imposed  upon  them.  It' 
is  also  true  in  fact,  and  as  a  matter  of  practice,  whatever  the  theory  may 
be,  that' the  attorney  signing  the  cognovit  is  generally  selected,  not  by  the 
debtor,  but  by  the  holder  of  the  note.  To  give  such  an  attorney  the 
power  of  fixing  whatever  fee  he  should  consider  reasonable,  and  adding 
it  into  the  judgment  confessed,  would  be  to  place  the  debtor  too  much 
at  the  mercy  of  his  creditor. 

We  think  that  the  warrant  of  attorney  above  set  forth  is  to  be  fairly 
construed  as  conferring  upon  the  court  the  power  of  detennining  the 
reasonableness  of  the  fee.  The  attorney  is  authorized  to  appear  before  a 
court  of  record,  and  confess  judgment  for  such  a  fee  as  that  court  may 
decide  to  be  reasonable.  In  order  to  decide  correctly,  it  may  be  neces- 
sary to  hear  evidence,  and  draw  conclusions  therefrom.  This  is  pre- 
eminently the  business  of  a  court,  acting  as  such.  Inasmuch,  therefore, 
as  it  was  the  intention  of  the  makers  of  the  warrant  of  attorney  to  give 
to  a  judicial  tribunal  the  right  to  fix  the  fee  to  be  taxed  against  them, 
it  is  clear  that  the  attorney  who  signed  the  cognomt  exceeded  his  author- 
ity, or,  rather,  acted  without  authority,  in  first  determining  upon  $125 
as  a  reasonable  fee,  and  then  confessing  judgment  for  that  amount. 

It  is  to  be  noted  that  the  judgment  was  not  rendered  in  term-time,  but 
was  entered  up  upon  the  record  by  the  clerk  in  vacation.  Hence  it 
cannot  be  assumed  that  any  proof  was  introduced  or  heard  as  to  the  rea- 
sonableness of  the  fee.  The  clerk,  not  possessing  judicial  power,  had 
no  authority  to  determine  that  question.  He  acts  only  as  a  ministerial 
officer.  The  plea  of  cognovit  actionem  was  indispensable  to  his  authority 
to  make  the  entry  of  judgment.  He  could  not  determine  the  amount 
from  evidence.  He  could  only  look  to  the  cognodt,  and  enter  judgment 
for  the  amount  there  confessed.     Tucker  v.  GiU^  61  111.  236. 

As  the  amount  there  confessed,  so  far  as  the  attorney's  fee  embraced 
in  it  was  concerned,  was  not  determined  in  accordance  wiih  the  author- 
ity conferred  by  the  warrant  of  attorney,  nor  in  the  mode  there  desig- 
nated, it  necessarily  follows  that  the  judgment  was  to  that  extent  wrong, 
and  should  have  been  set  aside  or  modified.  The  judgments  of  the  ap- 
pellate and  circuit  courts  are  reversed,  and  the  cause  remanded  to  the 
circuit  court  for  further  proceedings  in  accordance  with  this  opinion. 


(117   111.  282) 

TEMPT.B  and  others  v.  Whittier. 

(Svpreme  CouH  of  lUinoU,    June  12, 1886.) 

1.  Mortgage— Absignbb  Takes  Subject  to  Equities — ^Debt  is  not  Due. 

Tlie  assignee  of  n  mortgage  or  deed  of  trust  does  not  occupy  the  position  of 
an  assignee  of  commercial  paper,  but  takes  and  holds  subject  to  all  the  equi- 
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ties  that  could  have  been  urged  against  it  in  the  hands  of  the  original  holder. 
This  rule  is  applied  in  this  case,  though  the  debt  was  not  due  at  the  time  of 
the  assignment. 

2.  SAMii— PowxK— Salb  uin>BB— Pubchaseb  Takbs  at  Pbbil. 

A  purchaser  at  a  sale  under  a  power  takes  with  the  peril  of  the  sale's  prov- 
ing Toid  if  a  material  condition  for  the  exercise  of  the  power  does  not  exist. 
Where  the  yaliditj  of  the  sale  and  of  the  deed  depends  oasome  fact,  or  the  ab- 
sence of  some  fact,  in  pais,  as,  in  this  case,  the  non-pavment  of  the  notes,  it  is 
the  purchaser's  duty  to  ascertain  whether  that  fact  exists.  Application  to  the 
debtor  Tuld  necessary  in  this  case. 

8.  Sahb— Existence  of  Note  Pbiica  Facie  Pboof  of  Non-Patmbnt,  but  Sub- 
ject TO  Rebuttal. 

The  existence  of  the  note  secured  by  the  instrument  containing  the  power, 
in  the  hands  of  one  claiming  to  hold  it  as  a  purchaser,  is  priTna  facie  proof 
that  it  has  not  been  paid:  but  is  subject  to  rebuttal:  and  is  rebutted  in  this 
case  by  proof  of  actual  payment,  and  subsequent  fraudulent  circulation. 

4  BAMB— MbBGBB— GONTBrANCB  BT  MOBTGAOOB  TO  MOBTGAaBE. 

A  conveyance  by  a  mortgagor  to  a  mortgagee  will  not  operate  as  a  merger  in 
equity  unless  it  was  intended  to  have  that  effect.  But  here  it  was  so  intended, 
and  the  merger  was  complete. 

Error  to  Madison  • 

MetcaJIfe  &  Metcalfe^  for  plaintiffs  in  error. 

Happy  &  Travofus^  for  defendants  in  error. 

ScHOLFiELD,  J.  On  the  tenth  day  of  January,  1871,  W.  F.  Brink, 
who  was  then  owner,  executed  a  deed  of  trust  of  the  land  in  controversy 
and  other  land  to  Henry  D.  Hatch,  to  secure  85,000  indebtedness  to 
John  W.  Southerland.  Subsequently  the  land  was  conveyed  to  Jona- 
than Jones,  and  he  thereafter  conveyed  it  to  Charles  H.  Jackson,  and 
the  latter,  on  the  twenty-third  day  of  August,  1878,  conveyed  the  land 
in  trust  to  John  W.  Johnson,  to  secure  one  principal  note  for  $6,000, 
due  three  years  after  date,  and  six  interest  notes  for  $200  each,  executed 
by  Jackson,  and  by  him  delivered  to  Jones,  and  by  Jones  delivered  to 
Brink,  for  payment,  in  part,  of  purchase  money.  Some  time  after  this, 
but  in  the  same  year,  Clark  Whittier,  in  a  transaction  between  him  and 
Brink,  bought  the  Jackson  notes,  as  thus  secured,  and  assumed  the  pay- 
ment of  the  amount  secured  by  the  trust  deed  to  Hatch.  On  the  four- 
teenth of  December,  1874,  Jackson,  having  paid  nothing  on  his  notes, 
entered  into  an  agreement  with  Whittier  whereby  he  agreed  to  convey 
the  land  in  controversy  by  warranty  deed,  subject  to  the  Hatch  deed  of 
trust,  to  Whittier  in  full  payment  and  satisfaction  of  his  notes  in  the 
hands  of  Whittier,  and  Whittier  Agreed  to  accept  such  conveyance  in 
full  payment  and  satisfaction  of  Jackson's  notes.  The  deed  was  accord- 
ingly then  made  by  Jackson,  and  delivered  to  and  accepted  by  Whittier, 
and  the  same  was  placed  on  record  on  the  twenty-second  of  the  same 
month.  Whittier  then  delivered  to  Jackson  his  notes,  and  it  was  agreed 
between  them  that  Jackson  should  take  the  notes  to  the  trustee,  John- 
son, and  have  him  execute  and  place  on  record  a  formal  release  of  the 
trust  deed.  On  the  eighteenth  day  of  April,  1876,  Whittier  paid  the 
amount  due  on  the  trust  deed  to  Hatch,  and  Hatch  executed  a  final  re- 
lease of  that  deed,  which  was  placed  on  record  on  the  tenth  of  June 
1876,     Jackson  neglected  to  notify  the  trustee,  Johnson,  of  the  pay- 
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ment  of  his  notes,  and  to  obtain  a  release  of  that  deed  of  trust;  but,  on 
the  contrary,  he  afterwards  placed  these  notes,  uncanceled,  in  the  hands 
of  one  Henderson,  or  at  least  in  some  way  Henderson  obtained  their  pos- 
session; and  Henderson,  on  the  tliird  of  July,  1876,  placed  them  in  the 
hands  of  one  Stagg  as  collateral  security  for  Henderson's  individual  note 
for  $215.  In  October,  1876,  Stagg  sold  the  Jackson  notes  for  $906  to 
Judlin,  appropriating  the  proceeds  as  far  as  necessary  to  the  payment  of 
Henderson's  note,  and  the  balance  to  the  payment  of  an  individual  ac- 
count of  Henderson.  Judlin  pledged  the  notes,  as  collateral  security  for 
his  own  note  for  a  loan  of  $1,000,  to  John  N.  Temple.  On  the  twenty- 
sixth  of  November,  1878,  Johnson,  the  trustee,- on  the  request  of  Tem- 
ple, assumed  to  sell  the  property  described  in  the  deed  of  trust  for  the 
payment  of  the  Jackson  notes.  Temple  being  the  only  bidder,'  Johnson 
conveyed  to  him  on  the  same  day.  On  the  twenty-third  of  October, 
1879,  Temple  conveyed  the  property  to  Abijah  Johnson.  On  the  same 
day  Johnson  conveyed  the  property  to  James  M.  Pearce,  and  on  the 
twenty-second  of  October,  1880,  Pearce  conveyed  to  Joseph  Shippen. 
The  bill  is  filed  by  Whittier  to  set  aside  the  deed  of  the  trustee,  John- 
son, to  Temple,  and  the  subsequent  deeds  in  that  line,  because,  being 
void  and  colorable,  they  are  clouds  upon  his  tide.  The  court  below  de- 
creed in  conformity  with  the  prayer  of  the  bill. 

The  fact  that  Jackson's  notes  were  payable  to  himself,  and  not  indorsed 
by  any  one  but  himself,  and  were  not  due  when  pledged  by  Henderson 
as  collateral,  though  important  in  an  action  upon  the  notes,  are  unimpor- 
tant here.  The  assignee  of  a  mortgage  or  deed  of  trust  does  not  occupy 
the  position  of  an  assignee  of  commercial  paper,  but  takes  and  holds  it 
subject  to  all  the  equities  that  could  have  been  urged  against  it  in  the 
hands  of  the  original  holder.  Olda  v.  Oummings,  31  lU.  188;  Walker  v. 
Dement,  42  111.  272;  Oramery.WUletU,  61  111.  481;  HaskeU  v.  Proton,  65 
lU.  29.  In  this  case  John  W.  Johnson  had  no  interest  in  the  land.  He 
had  a  mere  power  to  sell  and  convey.  The  conveyance  was  to  him  and 
his  successor  in  trust,  and  the  sheriff  of  Madison  county  was  empowered 
to  act  in  the  event  he  declined,  or  was  absent,  or  unable  to  act.  It  was 
expressly  stipulated: 

"If  the  party  of  the  first  part,  or  any  one  for  him,  shall  well  and  truly  pay 
off  and  dischargethe  debt  and  interest  expressed  in  said  notes,  and  every  part 
thereof,  when  the  same  became  due  and  payable,  according  to  the  true  tenor, 
date,  and  effect  of  said  notes,  then  this  deed  shall  be  void." 

The  rule  is  familiar,  and  strictly  applicable  here,  that  a  purchaser 
under  a  power  purchases  at  the  peril  of  the  sale  being  void  if  a  material 
condition  precedent  to  the  exercise  of  the  power  does  not  exist.  A  sale 
without  the  existence  of  such  material  condition  precedent  is  a  sale  not 
authorized  by  the  power,  and  no  title  can  pass  by  it.  See  Perry,  Trusts, 
§  785.  Payment  of  the  debt  extinguished  the  power  of  sale;  in  the 
language  we  have  quoted  from  the  trust  deed,  that  instrument  was 
thenceforth  "void."  Lycoming  Ins.  Co.  v.  Jackson,  83  111.  807;  Wood  v. 
Oolviny  2  Hill,  566;  Cameron  v.  Irwin,  5  Hill,  272;  Jackson  v.  Morse,  18 
Johns.  441;  Breckenridge^s  Heirs  y*  Ormsby,  1  J.  J.  Marsh.  257;  Tornier  v. 
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ikCtOand,  110  111.  542;  Redmond  v.  Packenhamj,  66  HI.  434.  See,  also, 
Jones,  Mortg.  §  1899;  Walker  y.  ChrleUm,  97  111.  682;  Rycm  v.  Pimtojp,  17 
111.  40;  Harria  v.  Mtb,  28  Dl.  44.  '^It  is  a  general  principle,"  said 
Marshall,  C.  J.,  in  JViUiama  v.  PeyUm^B  Lessees^  4  Wheat.  79,  "that  the 
party  who  sets  up  a  title  must  furnish  the  evidence  to  support  it.  If 
the  validity  of  a  deed  depends  on  an  act  in  pais,  the  party  claiming 
under  that  deed  is  as  much  bound  to  prove  the  performance  of  the  act 
as  he  would  be  bound  to  prove  any  matter  of  record  on  which  its  validity 
might  depend.  It  forms  a  part  of  his  title.  It  is  a  link  in  the  chain 
which  is  essential  to  its  continuity,  and  which  it  is  incumbent  on  him 
to  preserve.  These  facts  should  be  examined  by  him  before  he  becomes 
a  purchaser,  and  the  evidence  of  them  should  be  preserved  as  a  neces- 
sary muniment  of  title." 

As  applicable  to  the  present  case,  it  was  incumbent  on  Shipi:)en  to  show 
the  existence  of  a  debt  at  the  time  of  the  claimed  trustee's  sale  at  which 
Temple  bought.  In  the  first  instance,  the  production  of  the  note  described 
in  the  deed  of  trust,  unattended  by  any  suspicious  circumstances,  would 
be  prima  fade  suflBcient;  but  that  is  entirely  rebutted  and  overcome  by 
the  evidence  that  the  note  had  been  paid,  and  was  afterwards  iraudu- 
lently  put  in  circulation.  It  is  true  the  conveyance  of  the  mortgagor's 
estate  to  the  mortgagee  does  not  operate  as  a  merger  in  equity,  unless  it 
was  intended  to  have  that  effect.  OampbeU  v.  Carter,  14  111.  288;  Jartns 
V.  Prinky  Id.  396.  But  here  it  was  intended  to  have  that  effect,  and  so 
the  merger  was  complete.  Jackson's  debt  was  paid,  and  Whittier  was 
the  owner  of  the  entire  property,  subject  to  the  Hatch  deed  of  trust,  which 
he  subsequently  paid. 

This  case  is  not  analogous  to  those  where  a  title  passes  which  is  sub- 
ject to  be  defeated  on  the  ground  of  the  fraudulent  acts  of  the  parties, 
and  in  which  it  is  held  that  a  bona  fide  purchaser  without  notice  is  to  be 
protected.  In  this  case  no  title  passed.  What  appears  to  be  a  convey- 
ance is  not  a  conveyance,  any  more  thari  the  deed  of  a  person  in  nowise 
connected  with  the  title  to  the  property. 

We  find  no  sufficient  evidence  of  any  fact  creating  an  equitable  estop- 
pel to  conclude  Whittier  on  that  ground.  He  is  not  shown  to  have  had 
any-  knowledge  of  Jackson's  fraudulent  conduct.  The  law  does  not  re- 
quire that  he  should  examine  the  record  subsequent  tothe  time  that  Jack- 
son's deed  to  him  was  placed  on  record,  and  that  deed  was  constructive 
notice,  to  all  subsequently  acquiring  title,  of  the  rights  which  it  assumed 
to  vest  in  him.  It  is  a  general  warranty  deed,  covenanting  that  these 
lands  "are  free  and  dear  from  all  former  and  other  grants,  bargains, 
sales,  liens,  taxes,  assessments,  and  incumbrances,  of  what  kind  or  nature 
soever,  *  *  *  except  a  certain  deed  of  trust  for  $5,000  on  this  and 
oth'er  lands,  which  the  party  of  the  second  part  assumes  to  pay."  The 
excepted  deed  of  trust  is,  of  course,  that  to  Hatch,  and  so  it  is  dear 
that  it  was  assumed  in  some  way,  as  between  the  parties,  that  the  trust 
deed  to  Johnson  was  out  of  the  way.  By  applying  to  Whittier,  the  ex- 
tent of  his  claim  would  have  been  ascertained;  and  since  it  is  incumbent 
on  those  who  daim  under  the  sale  by  Johnson  to  know  that,  at  the  time 
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of  the  sale,  he  had  the  power  to  sell,  it  is  clear  no  conclusive  presump- 
tion could  arise  from  the  negligence  of  Whittier  to  cancel  the  notes,  and 
obtain  and  place  on  record  the  release  of  the  deed  of  trust.  The  posses- 
sion of  the  notes  by  Temple,  and  the  absence  of  a  release  from  the  rec- 
ord, were  simply  strong  circumstances  tending  to  prove  that  the  notes 
were  unpaid;  but  it  was  competent  to  rebut  and  overcome  these  circum- 
stances, and  this  was  done. 

It  is  claimed  the  evidence  does  not  sufficiently  prove  that  Whittier 
was  the  owner  of  the  Jackson  notes,  and  that  the  deed  by  Jackson  to 
him  was  delivered  in  payment  and  satisfaction  of  them.  We  think 
otherwise. 

The  decree  is  affirmed. 


(117  111.  324) 

Houston  v.  Bueb. 

(Supreme  Court  of  lUinois.    June  13, 1886.) 

1.  Taxation— KEDBMPTioN  by  One  as  Agent  without  Authoetty— Ratifica- 
tion Prbsuhbd— Reassignment  to  Tax  Pobohasbb  will  not  Dbfbat  Rb- 
dbmftion. 

The  agent  to  pay  taxes  in  this  case  was  a  general  real-estate  agent.  He 
turned  over  his  business  to  another,  including  that  for  the  lands  in  question. 
At  this  time  these  lands  had  been  sold  for  taxes.  The  agent  and  his  successor 
both  wrote  to  the  owner  for  ratification.  Pending  reply,  the  successor  tend- 
ered redemption  to  the  taxpurchaser,  and  obtamea  an  assignment  of  the 
certificate  to  his  own  use.  He  then  advertised  that  he  would  apply  for  a  deed 
himself.  Under  threat  of  prosecution  from  the  purchaser,  he  then  reassigned 
to  the  purchaser. .  Meld,  that  the  redemption  was  complete,  a  ratification 
must  be  presumed,  and  such  redemption  could  not  be  undone  by  reassign- 
ment 

d.  8AHB-*^ATnTB  LiBBBALLY  Ck>NBTBUED  TO  SUPPOBT  ReDBICPTION. 

Sections  210  (last  paramph)  and  215  of  the  revenue  act  (2  Starr  &  G.  St.  c, 
120,  pars.  212,  217^  provide  that  any  redemption  shall  inure  to  the  benefit  of 
the  owner,  and  that  a  receipt  of  redemption  money,  or  a  return  of  the  certif- 
icate for  cancellation,  shall  constitute  a  redemption.  While  these  do  not  au- 
thorize a  stranger  to  redeem,  yet  the  redemption  of  a  stranger  with  color  of 
authority  will  inure  to  the  benefit  of  the  owner. 

Appeal  from  Gallatin. 
Roedd  dt  iS^on,  for  appellant. 
Silas  Ehoades,  for  appellee. 

Sheldon,  J.  This  was  a  bill  of  complaint  filed  in  the  Gallatin  county 
circuit  court  by  Peter  W.  Buer  against  Hayes  Houston,  to  remove  an  al- 
leged cloud  of  a  tax  deed  upon  the  title  to  land.  The  circuit  court  de- 
creed in  favor  of  the  complainant  upon  his  paying  to  the  defendant  the 
sum  of  $164.24,  and  the  defendant  appealed.  The  bill  charges  there 
was  a  redemption  from  the  tax  sale,  and,  further,  that  the  tax  deed  was 
invalid  for  non-compliance  with  the  statute  in  giving  the  notice  of  the 
tax  sale,  and  in  making  the  required  affidavit  under  the  revenue  law. 

It  appears  that  Buer  was  the  owner  of  the  land,  and  in  1876,  and  ever 
since,  resided  in  Texas;  that  for  that  year  he  paid  the  taxes  on  the  land 
through  H.  C.  Barger,  of  Gallatifi  county,  who  was  his  agent  for  the  land 
to  pay  taxes  on  it,  and  sell  timber  from  the  land  for  the  purpose,  if  he 
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did  not  have  the  money  to  pay  them.  For  the  years  1876  and  1877 
Barger  failed  to  pay  the  taxes,  and  the  land  was  forfeited  to  the  state 
for  the  taxes  of  those  years,  and  in  1879,  in  the  month  of  September, 
one  Mariah  L.  Houston  became  the  purchaser  of  the  land  for  the  taxes 
of  1878,  and  the  back  taxes  of  1876  and  1877.  In  the  latter  part  of 
1880,  or  early  in  1881,  Barger  died;  but,  some  eight  or  nine  months 
before,  he  sold  his  abstract  books  and  real-estate  agency,  including  that 
of  the  land  in  question,  to  one  John  R.  Boyd,  of  Shawneetown,  and 
thereupon  Boyd  took  charge  of  the  land.  Barger  gave  Boyd  a  list  of  the 
lands  for  which  he  was  agent,,  in  which  was  this  Buer  land.  They  then 
both  wrote  to  all  the  owners,  for  the  purpose  of  getting  them  to  ratify 
Barger's  action  in  making  Boyd  agent.  Neither  of  them  heard  from 
Buer  until  the  summer  of  1882,  when  he  came  to  see  his  land.  At  the 
time  Barger  turned  over  his  business  to  Boyd  he  informed  the  latter  that 
Mrs.  Houston  had  bought  this  Buer  land  for  taxes;  he  not  having  any 
funds  in  his  hands  to  pay  taxes,  and  not  being  willing  to  advance  money 
for  that  purpose.  Boyd  afterwards  applied  to  Mrs.  Houston,  through 
her  son  John,  to  redeem  the  land,  representing  himself  as  Buer's  agent. 
John  Houston  bought  in  the  tax  certificates,  and  Boyd  redeemed  the 
land,  and  took  an  assignment  of  the  certificates  through  Mrs.  Houston's 
son  John.  He  signed  her  name  for  her.  The  form  of  the  assignment 
was  "to  the  use  of  John  R.  Boyd."  Afterwards  Boyd,  as  assignee  of 
Mariah  L.  Houston,  gave  notice  of  the  tax  sale,  and  that  he  would  ap- 
ply for  a  tax  deed,  by  publication  in  a  newspaper.  After  seeing  the  no- 
tice, Mrs.  Houston  applied  to  Boyd  for  a  reassignment  of  the  certificates, 
claiming  he  had  no  right  to  redeem  the  land;  that  he  was  not  the  agent 
of  Buer  in  redeeming;  and  tendering  him  back  the  redemption  money 
which  he  had  paid.  Boyd  first  refused  the  money,  and  to  make  a  reas- 
signment, but  afterwards  accepted  the  money,  and  reassigned  the  certif-. 
icates  to  Mrs.  Houston,  who  obtained  the  tax  deed,  and  subsequently 
made  a  quitclaim  deed  of  the  land  to  her  son,  the  defendant.  She  had 
threatened  Boyd  that,  if  he  would  not  reassign  the  tax  certificates,  she 
would  have  him  indicted  for  obtaining  goods  under  false  pretenses. 
After  he  had  reassigned  the  certificates,  Boyd  saw  Buer,  and  the  latter 
ratified  the  action  of  Barger  in  making  Boyd  agent.  Boyd  had  not 
heard  from  Buer  before  the  reassignment,  and  had  no  funds  of  Buer  in 
his  hands. 

There  is  no  doubt  that  Boyd  assumed  to  redeem  from  the  tax  sale  for 
and  on  behalf  of  Buer,  as  his  agent,  and  that,  as  between  these  two,  the 
transaction  would  have  been  taken  to  be  a  redemption,  and  not  a  pur- 
chase by  Boyd  for  himself,  and  that,  as  against  Buer,  Boyd  could  not 
have  held  the  land  further  than  as  security  for  the  redemption  money 
paid,  although  the  assignment  of  the  tax  certificates  was  taken  "to  the 
use  of  Boyd."  It  was  so  taken  by  him  for  the  purpose  of  such  security. 
Mrs.  Houston  evidently  did  not  so  understand  it,  supposing,  from  the 
assignment  of  the  tax  certificates  that  was  made,  that  Boyd  was  purchas- 
ing and  acquiring  the  title  to  the  land  for  himself  exclusively.  Had  she 
rightly  understood  the  legal  efiect  of  what  was  done,  there  is  reason  to 
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believe  she  would  have  remained  content.  As  she  herself  testifies:  "If 
John  had  signed  my  name  by  way  of  canceling  certificates,  that  would 
have  been  all  right;"  and,  again,  she  says  before  Boyd  reassigned  the 
certificates  "I  told  him  I  would  be  satisfied  if  he  would  enter  on  the  rec- 
ord that  the  land  was  redeemed  for  Peter  Buer."  What  was  done  was, 
in  le^al  effect,  just  this,  and  no  more,  except  to  give  Boyd  security  on 
the  land  for  the  money  he  advanced;  so  that  to  establish  there  was  a  re- 
demption would  be  but  to  carry  out  what  was  the  substantial  desire  and 
purpose  of  both  the  parties,  Boyd  and  Mrs.  Houston,  in  paying  and  ao- 
cepting  the  redemption  money.  And,  a  redemption  having  been  made,  it 
could  not  be  undone  by  subsequently  reassigning  the  tax  certificates,  and 
taking  back  the  redemption  money;  especially  when  the  reason  thereof 
was  the  mistaken  supposition  on  the  part  of  Mrs.  Houston  that  a  re- 
demption had  not  been  effected. 

The  denial  of  there  having  been  redemption  is  of  course  upon  the 
ground  that  Boyd  was  not  the  agent  of  Buer,  authorized  by  him  to  make 
the  redemption.  Barger,  at  a  former  time,  was  such  agent,  having  charge 
of  the  land  to  pay  taxes  on  it.  Quitting  the  real-estate  business,  he  sold 
out  to  Boyd,  and  placed  in  the  latter's  hands,  to  manage  and  care  for, 
all  the  lands  which  Barger  had  the  agency  for,  including  this  land  in 
question.  Thenceforth  Boyd  assumed  to  take  care  of  the  land,  Buer  re- 
siding in  a  distant  state.  Both  Barger  and  Boyd  wrote  to  him  inform- 
ing him  of  the  change  of  agency,  but  it  so  happened  that  Buer  was  not 
heard  from  until  after  the  redemption  was  made.  To  make  the  redemp- 
tion was  a  mere  ministerial  act.  It  was  beneficial  to  Buer,  and  his  rat- 
ification of  it  might  be  presumed.  We  do  not  think  that  the  rule  of  a 
strict  legal  agency  should  be  applied  in  defeat  of  a  redemption  attempted 
to  be  made  under  such  circumstances,  but,  rather,  that  a  liberal  view 
should  be  taken  so  as  to  sustain  the  redemption  if  it  may  consistently 
be  done.  The  last  clause  of  section  210  of  the  revenue  law,  in  relation 
to  redemption  from  tax  sales,  is: 

''Any  redemption  made  shall  inure  to  the  benefit  of  the  person  having  the 
legal  or  equitable  title  to  the  property  redeemed,  subject  to  the  right  of  the 
person  malting  the  same  to  be  reimbursed  by  the  peraon  benefited." 

Stiction  215  is: 

**The  receipt  of  the  redemption  money  of  any  tract  of  land  or  lot  by  any 
purchaser,  or  the  return  of  the  certificate  of  purchase  for  cancellation,  shall 
operate  as  a  release  of  all  the  claim  to  such  tract  6r  lot  under  or  by  virtue  of 
the  purchase." 

We  would  not  wish  to  be  understood  as  holding  that  any  mere  stran- 
ger may  redeem  from  a  tax  sale.  But  Boyd  was  more  than  a  mere  stran- 
ger to  the  land.  He  had  some  color  of  authority  to  act  in  the  premises, 
and  no  doubt  did  act  in  good  faith  as  agent.  His  effort  to  save  the  land 
for  his  unheard-from  expected  principal  was  well  intended,  and  a  very 
proper  act,  and  we  think  should  he  sustained.  We  are  of  opinion  that 
he  was  enough  of  an  agent,  in  respect  to  the  land,  to  redeem  from  the 
tax  sale,  and  that  he  did  make  a  valid  redemption. 

Mariah  L.  Houston  made  but  a  quitclaim  deed  of  the  land  to  her  son, 
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Ohe  defendant,  who  paid  nothing  for  it,  and  atandsin  no  better  position 
than  his  grantor. 
The  decree  will  be  affirmed. 


(117  IIJ.  J71) 

Schoolcraft  and  others  v.  Peoplb. 
(Supreme  Chvtt  of  XBiinaiB.    June  12, 1886.) 

1.  HOMICIDS— HUBDEB— EyIDBNCB  KEVEBWBD  ASJ}  CoNYIOTIOK  BUSTAIKIED. 

The  eyidence  in  this  case  is  reviewed,  and  the  conviction  of  the  defendants 
of  the  crime  of  murder  is  sustained. 

%  Sams— Thbbatb  bt  Aooubbd  AOiJNST  Deg3SA8bd  AnmssiBiiB. 

Threats  by  the  accused  against  the  deceased  previous  to  the  homicide  are 
admissible  against  accused.* 

8.  Same  —  Appbehbnsioks  of  DscBASBn  as  to  his  Life  hot  AmassiBLB  fob 
Defense. 

Apprehensions  of  the  deceased,  expressed  shortly  before  his  death,  as  to  the 
safety  of  his  life,  pointing  to  some  other  cause  oi  death  than  the  acts  of  the 
accused.  KM  inadmissible  on  behalf  of  the  accused. 

4.  Gbimikal  Law  —  Circumstaiitial  Eyidbkce  —  Irstructiok  as  to  Natube 
AND  Effect  of.  Sustained. 

An  instruction  as  to  the  nature  and  effect  of  circumstantial  evidence  is  re- 
viewed anu  sustained. 

T.  B.  StBde  and  WUson  &  Ledie,  for  plaintiffs  in  error. 
Oeorge  Hunt,  Atty.  Gen.,  for  defendant  in  error. 

Sheldon,  J.  At  the  February  term,  A.  D.  1886,  of  the  'Hamilton 
county  circuit  court,  Geoi^e  C.  Schoolcraft,  James  H.  Sdioolcraft,  and 
Marion  Schoolcraft  were  indicted,  tried  for,  and  convicted  of  the  crime  of 
murder  of  John  Mann,  and  were  sentenced  each  to  imprisonment  in  the 
penitentiary  for  the  term  of  25  years.  By  writ  of  error  they  bring  the 
record  here  for  review.  It  is  insisted  the  verdict  of  the  jury  was  contrary 
to  the  evidence. 

It  appears  that  on  the  Friday  morning  of  February  19,  1886,  John 
Mann  was  shot  on  the  public  highway  leading  south  ftom'  McLeansbor- 
ough  to  Broughton,  in  this  state,  from  ambush,  apparently  with  a  shot- 
gun, and  afterwards  with  a  pistol,  and  died  almost  immediately  from  the 
effect  of  the  shots.  He  was  struck  on  the  neck,  shoulder,  and  back  with 
110  shot,  and  was  shot  twice  in  the  left  side  of  the  face  apparently  with 
a  pistol.  The  deceased  was  on  horseback  when  he  was  shot,  and  was 
crossing  a  swamp  about  two  miles  wide.  He  left  his  home  about  7 
o'clock  that  morning,  to  go  along  the  public  road  south,  to  the  Bullard 
place,  to  measure  some  com.  He  put  his  paper  money  in  his  vest  pocket, 
and  his  silver  in  his  pants  pocket.  A  witness  who  was  passing  along  on 
the  road  with  a  team  that  morning  testifies  that  while  crossing  the  swamp 
he  saw  deceased's  horse  loose  in  the  road,  with  saddle  on,  and  deceased 
lying  in  the  road,  and  when  he  came  up  to  him  he  was  breathing  his 
last;  that  he  heard  two  loud  reports  of  a  shotgun,  and  then  two  pistol 

1  See  note  at  end  of  ease. 
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shots,  before  oommg  to  tbe  body,  when  about  a  quarter  of  a  mile  away; 
that  he  heard  the  shots  a  little  after  8  o'clock;  that  the  right  pants  pocket 
of  deceased  was  turned  wrong  side  out,  the  vest  was  open,  and  the  in- 
side vest  pocket  turned  wrong  side  out.  No  money  was  found  on  the 
body.  There  was  what  the  witness  describes  a  "blind'*  erected  west  of 
the  road,  23  steps  from  the  body,  behind  a  large  stump,  and  a  log  on 
the  north  side,  and  leafy  brush  on  the  other  side,  and  the  brush  cut 
away  between  the  blind  and  road.  Hazel  and  brier  thickets  were  on  both 
sides  of  the  road  where  deceased  was  killed.  Tracks  were  found  going 
north-west  100  yards  or  more,  then  south-west.  It  is  four  miles  from 
Broughton  to  where  deceased  was  killed;  Broughton  being  south-east. 
George  C.  Schoolcraft  lived  two  and  a  half  miles  west  of  Broughton,  and 
two  and  one-half  miles  south  of  where  deceased  was  killed;  James  H. 
Schoolcraft  lived  with  George;  and  Marion  Schoolcraft  lived  with  his 
mother,  about  one  mile  or  one  mile  and  a  half  north-west  of  the  place  of 
the  homicide.  The  three  defendants  are  brothers;  George  being  mar- 
ried, and  having  a  family;  James  H.  a  young  man;  and  Marion  a  boy, 
( as  said  by  defendant's  attorney.  All  three  stayed  at  George's  the  night 
before  the  homicide.  They  ate  breakfast  there  on  the  morning  of  the 
homicide,  and,  as  testified  by  themselves  and  others  of  the  family,  James 
H.  started  to  his  work  on  that  morning,  where  he  and  a  relative  of  his 
were  making  ties,  on  the  Sanders  land,  north  of  George's,  and  near  the 
swamp.  Marion  started  home,  and  accompanied  James  H.  until  they 
came  to  a  turn  in  the  road,  when  they  separated;  James  H.  going  to- 
wards hid  work,  and  Marion  going  north  along  the  road.  George  started 
to  Broughton.  The  person  with  whom  James  H.  was  to  work  did  not 
come,  and  the  latter  went  on  to  Broughton.  Afterwards,  in  the  course 
of  that  day,  they  were  all  three  together  in  Broughton. 

The  witness  Kendall  testified  that  he  lived  on  the  south  side  of  the 
swamp,  north  of  Sanders,  and  one  and  a  half  miles  from  where  deceased 
was  shot;  that  about  7  or  8  o'clock  on  the  morning  of  February  19, 
1886,  he  saw  two  persons  going  north  through  his  dearing,  whom  he 
took  to  be.  James  H.  and  Marion  Schoolcraft.  Jacob  Ross,  Sr.,  who 
lives  three-quarters  of  a  mile  from  where  deceased  was  killed,  and  north 
of  Kendall,  testifies  that  deceased  was  killed  north-west  of  his  house; 
that  on  the  morning  in  question  he  saw  two  men  in  Mary  Mann's  field, 
going  north-west,  in  the  direction  to  left  of  where  deceased  was  killed. 
Three  other  witnesses  testify  to  seeing  those  two  persons  together  in  the 
same  vicinity  tliat  morning,  going  north.  There  is  no  doubt,  from  all 
the  evidence^  that  the  two  persons  were  James  H.  and  Marion  School- 
craft.    They  were  not  seen  to  have  a  gun. 

George  Trout  testifies  that  on  that  morning  he  and  his  boys  were  go- 
ing down  into  the  bottom  to  make  ties;  that  before  they  got  to  the  bridge 
they  saw  Marion  Schoolcraft  coming  up  the  road;  that  the  latter  came 
on  till,  he  got  to  the  bridge,  and  waited  there  till  witness  came  up;  that 
witness  and  his  boys  stopped  there,  and  talked  with  Marion,  and  while 
so  talking,  John  Mann,  the  deceased,  came  along,  and  spoke;  that 
Mariou  Schoolcraft  started  on  towards  his  home,  and  they  started  to 
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their  work;  ihat  just  after  Marion  left  he  sung  or  nallooed  at  the  top  of 
his  voice;  that  witness  went  on  to  his  work,  and  before  he  got  there  he 
heard  two  big  guns  in  rapid  succession,  and  then,  in  a  little  time,  two 
smaller  ones;  that  it  was  a  half  mile  from  the  bridge,  where  deceased 
passed,  to  the  place  where  he  was  killed;  that  Marion  usually  sung  loud, 
"more  of  a  halloo  than  a  song,"  and  was  almost  always  singing.  The 
witness  testified  that  that  night  Marion  Schoolcraft,  on  his  return  from 
Broughton,  stopped  at  witness'  house,  and  asked  witness  if  he  knew  who 
was  suspected  of  the  murder.  Witness  told  him  he  did  not,  and  Marion 
said  to  him:  ''Unde  George,  if  I  was  arrested  you  could  clear  me,  for 
you  saw  me  at  the  bridge  when  John  Mann  passed."  The  witness  Fra- 
zier  testified  that  on  the  night  of  the  murder  Marion  Schoolcraft  came 
over  to  his  house,  and,  in  conversation  on  the  subject,  inquired  of  witness 
who  was  accused.  Witness  answered  he  did  not  know;  when  Marion 
said,  if  he  was  arrested  for  it,  he  could  prove  himself  clear  by  George 
Trout  and  his  boys,  as  he  saw  them  on  the  bridge  that  morning. 

The  evidence  tends  to  show  there  were  two  sets  of  tracks  about  the  body, 
a  large  and  smaller  one;  that  the  larger  one  corresponded  with  the  meas- 
urement of  James  H.  Schoolcraft's  boots;  that  there  was  a  peculiarity  in 
it,  in  the  toe  of  the  right  turning  a  little  in;  and  that  James  H.  walked 
with  that  toe  a  little  turned  in.  The  evidence  makes  it  improbable  that 
George  Schoolcraft  was  present  at  the  place  of  the  homicide  when  it  was 
committed.  There  was  evidence  of  a  hostile  feeling  of  the  defendants 
towards  the  deceased,  of  difficulties  between  them,  of  an  old  trouble  be- 
tween Geoige  and  the  deceased,  and  of  numerous  threats  made  by  George 
against  the  life  of  the  deceased,  and  of  some  threats  against  the  deceased 
made  by  the  other  two  defendants. 

The  witness  Trout  testified  that  on  the  night  of  February  14, 1886,  he- 
stayed  with  George  Schoolcraft;  that  the  latter  talked  about  the  lawsuit 
with  Mrs.  Bullard;  said  John  Mann  had  talked  of  having  him  arrested 
about  the  Bullard  matter,  and  he  had  told  him  he  would  be  at  court,  and  if 
he  (Mann)  wanted  an3rthing  but  of  him  he  could  get  it;  that  the  next  morn- 
ing GeoiTge  told  him  he  had  his  shotgun  double  loaded,  with  powder  and 
shot  in  proportion,  and  he  need  not  be  surprised  to  hear  of  John  Mann 
being  found  dead,  filled  full  of  shot,  with  his  pockets  turned  wrong  side 
out;  and  that  on  the  same  morning,  as  they  were  walking  along  the  road 
together,  Marion  Schoolcraft  being  with  them ,  George  said  '^  that,  if  Marion 
did  not  do  something  with  John  Mann  before  court,  he  would  come  near 
to,  if  he  didn't  quite,  penitentiary  him  and  Hardman  at  court,  and  said 
Hardman  is  the  boy  that  is  not  afraid.''  The  name  of  James  H.  School- 
craft is  James  Hardman  Schoolcraft.  Frank  Mann,  a  son  of  deceased,, 
testified  that  he  was  in  McLeanshorough  on  the  Saturday  next  before  the 
Friday  on  which  the  deceased  was  shot,  and  heard  a  talk  between  the 
deceased  and  George  Schoolcraft;  that  the  deceased  told  George  he  was 
coming  down  Friday  to  the  Bullard  place,  to  measure  up  McCloud 'scorn 
for  Lewis  Hall,  "George  told  him  he  wouldn't.  Father  said  he  would, 
and  George  said  to, him,  *  You  won't;  there's  more  ways  of  killing  a  dog 
than  choldng  him  to  death  on  butter;'  that  Geoige  told  fiEtther  }iq  wouio( 
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show  him  that  he  would  stay  on  fhat  place;  that  he  would  kill  a  man  be- 
fore he  would  be  run  over;  and  that  John  Mann  could  not  bulldoze  him." 
The  witness  Burnett  testified  to  the  same,  except  the  last  two  statements. 

The  above  are  the  chief  criminating  circumstances.  We  will  not  stop 
to  comment  upon  them,  or  to  refer  to  what  exculpatory  matter  may  ap- 
pear in  the  case.  It  is  not  to  be  expected  that  the  crime  of  secret  assas- 
sination will  be  proved  by  direct  testimony.  It  is,  from  the  nature  of 
the  case,  only  tlie  evidence  of  circumstances  tending  to  show  guilt  which 
ordinarily  can  be  adduced.  The  force  of  the  circumstances,  as  indicat- 
ing guilt,  was  peculiarly  for  the  consideration  of  the  jury.  The  circum- 
stances which  were  detailed  in  evidence  appear  to  have  been  sufficient  to 
produce  in  the  minds  of  the  jury  a  conviction  that  the  defendants  com- 
mitted i-he  homicide  cliarged,  and  we  are  of  opinion  that  the  question  of 
guilt  shou.d  be  left  to  rest  with  the  decision  of  the  jury;  that  there  is  not 
such  a  case  presented  aa  calls  for  a  court's  interference  with  the  verdict 
as  unsustained  by  the  evidence. 

There  are  some  legal  points  made  which  remain  to  be  noticed. 

It  is  said  the  court  erred  in  refusing  defendant's  challenge  of  a  juror 
who  said  he  could  not  read  English  writing.  The  abstract  shows  no 
such  challenge.  We  are  not  pointed  to  any  place  in  the  record  showing 
such  challenge.  From  an  examination  of  the  record  made  by  us  we 
do  not  discover  in  it  any  such  challenge.  This  sufficiently  disposes  of 
this  ground  of  error. 

The  witness  Barnet  was  permitted  to  testify,  for  the  people,  that  in 
the  spring  of  1885  he  heard  George  Schoolcraft  talk  about  his  trouble 
with  John  Mann,  and  George  said  "he  [George]  was  part  Indian,  bad 
medicine,  and  that  something  serious  would  grow  out  of  this  trouble." 
Objection  is  taken  to  the  reception  of  this  testimony,  as  calculated  to 
arouse  prejudice  against  the  defendants,  and  that  the  declaration  of  one 
defendant  was  inadmissible  against  his  co-defendants.  The  evidence  was 
properly  received,  it  being  competent  testimony  against  George  School- 
craft, and  was  pertinent  as  tending  to  show  a  threat  by  him. 

Defendants  made  offer  of  proof  by  a  witness  "that  the  deceased  said 
to  him,  a  few  days  before  he  was  killed,  that  he  expected  that  some  of 
those  fellows  whose  wives  he  had  been  running  aflier  would  kill  him  some 
day."  The  exclusion  of  this  ofier  of  proof  is  assigned  for  error.  The 
offer  was  not  of  the  evidence  of  any  fact  which  was  relevant  to  the  issue, 
but  of  what  was  but  the  statement  of  mere  apprehension  on  the  part  of 
the  deceased,  and  we  perceive  no  error  in  its  exclusion. 

The  giving  of  the  following  instruction  on  behalf  of  the  people  is  in- 
sisted upon  as  error: 

"That  if  the  jury  believe  from  the  evidence,  beyond  a  reasonable  doubt, 
that  the  defendants  deliberately  and  intentionally  shot  John  Mann  in  man- 
ner and  form  as  charged,  and  as  he  was  passing  along  the  pubUc  highway, 
and  thHt  from  the  effects  of  such  shooting  the  said  John  Mann  died  as  charged 
in  the  indictment,  it  matters  not  that  such  evidence  is  circumstantial,  or 
made  up  from  facts  and  circumstances,  provided  the  jury  believe  such  facts 
and  circumstances  pointing  to  his  guilt  to  have  been  proven  beyond  a  reason- 
able doubt  by  tbie  evidence." 
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In  the  case  of  Otm^  v.  People^  76  HI.  149,  which  is  relied  on  as  sus- 
taining this  assignment  of  error,  there  was  a  similar  instruction,  the  last 
clause  of  which  was  the  same  as  the  last  clause  of  the  present  instruc- 
tion, and  we  there  said  of  it: 

''Although  the  instruction  was  carefuUy  drawn,  yet  the  latter  clause  of  it 
was  calculated  to  mislead  the  jury.  The  jury  may  have  believed  the  facts 
and  circumstances  pointing  to  defendant's  guilt  were  proven,  and  yet  they 
may  not  have  regarded  the  facts  and  circumstances  so  proven  sufficient  to 
satisfy  their  understanding  and  conscience  of  the  defendant's  guilt;  but,  not- 
withstanding this,  they  were  told  by  the  Instruction  it  was  their  duty  to 
convict." 

This  last  feature,  as  to  telling  the  jury  of  their  duty  to  convict,  is  not 
present  in  the  instruction  in  this  case.  The  last  clause  of  the  instruc- 
tion in  the  former  case,  taken  by  itself,  was  calculated  to  mislead  the 
jury;  but  whether,  when  taken  in  connection  with  the  preceding  clause, 
it  was  so  calculated,  may  be  questioned.  It  was  not  indicated  in  that 
case  that  for  that  instruction  alone  the  judgment  should  be  reversed. 
There  were  two  other  sufficient  g-ounds  for  reversal  there;  one  being  that 
the  verdict  was  against  the  evidence.  The  real  purport  of  the  present 
instruction  seems  to  be  no  more  than  that  if  the  jury  believed  from  the 
evidence,  beyond  a  reasonable  doubt,  that  the  defendants  committed  the 
crime  charged,  it  was  not  required  that  the  evidence  should  be  direct, 
but  that  it  might  be  circumstantial.  The  jury  were  most  fuUy  told,  by 
several  other  instructions  in  the  case,  that  in  order  to  convict  they  must 
believe  from  the  evidence,  beyond  a  reasonable  doubt,  that  the  defend- 
ants were  guilty.  We  cannot  hold  that  for  the  giving  of  this  instruction 
the  judgment  in, this  cose  should  be  reversed. 

finding  no  material  error  in  the  record,  the  judgment  must  be  af- 
firmed. 

NOTE. 

On  the  trial  of  a  prosecution  for  the  murder  of  the  sncceasfnl  saitor  of  a  lady  by  one 
who  has  been  rejected,  evidence  of  the  lady  that  the  accused  had  threatened  to  kill  any 
one  else  whose  company  she  received,  is  admissible.  Brown  v.  State,  (Ind.)  6  N.  E. 
Bep.900. 

While  threats  against  the  deceased  are  admissible  in  evidence,  in  a  trial  for  murder, 
to  show  malice,  .threats  against  another  person  are  only  admitted  under  drcumstances 
which  show  some  connection  with  the  injury  Inflicted  on  the  deceased.  People  v. 
Bezy,  (Cal.)  7  Pac.  Hep.  643. 


cm  111.  389)  

Saffobd  and  others  v.  Stubbs  and  others. 

(Supreme  Court  of  lUinois.  .  Jane  19, 1886.) 

1.  Statutb  ov  LiinTATiON»— Advbbsb  PofiSBssiOK— GaASTBB  OF  Tbkaivt  pub 

AUTBB    YlB,    WITHOUT    NuTIOB    07    NaTUBB    07    HiB    ESTATB,   HOIAB    AjO- 
VBB8BLT  TO  ReVBBSIONBB. 

The  appeUee  Berkey  in  this  case  has  had  possession  and  paid  taxes  for 
above  20  years,  under  a  quitclaim  deed.  His  grantor  had  an  estate  tn^  autre 
vie,  and  the  appellant  and  another  are  the  reversioners.  The  will  under  which 
the  appellee  8  grantor  acquired  his  title  has  never  been  recorded  in  Illinois, 
nor,  so  far  as, the  proof  shows,  brought  to  the  notice  of  appellee.  Under 
these  circumstances,  his  possession  has  been  adverse  to  the  reversioners,  and 
the  bar  of  the  statute  is  complete.^ 

^Respecting  advene  possession,  and  whm  it  is  sufficient  to  create  a  bar  under  ihe 
statute  of  Uniiuaons,  see  Todd  v.  Todd,  (111.)  onltf,  583,  and  not^  685. 
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S.  SamS'Dibabiltit  of  Fbmalb  Infant— Bab  CoiiFLBTBD  aftbb  Majobitt. 
Where  the  possession  of  the  appellee  began  as  the  grantee  of  a  tenant  pur 
autre  vie,  and  the  right  of  the  reversioner  accrued  against  him  while  he  was 
in  possession  during  her  minority,  it  was  her  duty  to  bring  suit  within  three 
years  after  attaining  majority,  viz.,  eighteen  years  of  age;  failing  in  which 
the  bar  became  complete.  .  2  Starr  &  C.  e.  83,  §8. 

8.  Samb— Disability  of  FsifE  Covbrt— Makribd  Woman's  Act. 

Since  the  passage  of  the  married  woman's  act  of  1861,  the  saving  clause  in 
favor  of  married  women  in  the  statute  of  limitations  has  no  force,  and  since 
that  time  the  statute  of  limitations  applies  against  a  married  woman  equally 
as  against  an  unmarried  woman. 

Sheldon,  J.,  dissents. 

Appeal  from  Madison. 

Happy  &  Travoua,  for  appellants. 

Metcalfe  &  Metcalfey  for  appellees. 

Maobuder,  J.  This  is  a  bill  for  the  partition  of  131.04  acres  of  land 
in  Madison  county,  filed  by  appellants  against  appeUees.  AppeUant 
Ada  A.  Safford  claims  to  be  the  owner  of  an  undivided  two-thirds  part 
of  the  tract,  and  appellee  Eliza  V.  Stubbs  claims  to  own  an  undivided  one- 
third  part  thereof.  The  appellee  Jonathan  Berkey  is  in  possession,  and 
claims  to  have  acquired  title  by  possession  and  payment  of  taxes  for  seven 
successive  years,  under  claim  and  color  of  title,  made  in  good  faith  under 
the  sixth  section  of  the  limitation  act.  The  question  is  whether  Berkey 
has  brought  himself  within  the  provisions  of  the  statute  of  limitations, 
and  whether  the  bar  of  the  statute  can  be  successfully  invoked  under  the 
circumstances  of  this  case. 

By  a  quitclaim  deed  dated  October  18, 1856,  and  recorded  November 
12,  1856,  one  Joel  K.  Reiner  and  his  wife  conveyed  to  Jonathan  Berkey 
all  their  ''right,  title,  interest,  daim,  and  demand  in  and  to"  the  prem- 
ises in  question.  The  proof  shows  that  Berkey  went  into  possession  of 
the  land  under  this  quitclaim  deed  as  color  of  title,  and  continued  in 
such  possession,  and  paid  all  the  taxes  assessed  upon  the  premises  for  a 
period  of  more  than  20  years  before  July  14, 1883,  the  date  of  the  filing 
of  the  bill  in  this  cause.  He  has  complied  with  the  requirements  of  the 
statute,  and  is  entitled  to  its  benefits  unless  he  is  estopped  from  setting 
it  up  upon  one  or  the  other  of  the  grounds  hereinafter  indicated. 

It  is  said  that  Berkey  cannot  claim  the  benefit  of  the  statute,  because 
neither  his  title  nor  his  possession  have  ever  been  adverse  to  the  title  of 
appellants  and  appellee  Stubbs.  The  facts  upon  which  this  contention 
is  based,  are  as  follows:  One  Mark  Darrah,  being  the  owner  of  the  land 
in  question,  died  testate  on  August  1,  1850,  in  Berks  county,  Pennsyl- 
vania, and,  by  the  terms  of  his  will,  devised  this  land  to  Josiah  W6iser 
for  life,  and  after  his  death,  if  he  should  die  leaving  lawful  issue,  gave 
and  devised  the  same  to  his  heirs  as  tenants  in  common  in  equal  shares, 
and  to  their  respective  heirs  and  assigns,  forever.  On  January  31, 1856, 
Weiser,  being  then  the  owner  of  a  life-estate  only,  executed  a  quitclaim 
deed  to  Reiner,  Berkey 's  grantor,  conveying  all  of  Weiser's  "right,  title, 
interest,  estate,  claim,  and  demand,  both  at  law  and  in  equity,  and  as 
well  in  possession  as  in  expectancy,  of,  in,  and  to"  the  land  in  oontro* 
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versy.  On  July  24, 1868,  Weiser  died,  leaving  a  widow,  Eliza y.Weiser, 
(now  the  appellee  Eliza  V.  Stubbs,)  and  two  daughters,  Florence  Weiser, 
who  died  on  August  26,  1863,  and  Ada  A.  Weiser,  (now  the  appellant 
Ada  A.  Safford.)  After  the  death  of  Josiah  Weiser,  the  said  Ada  and 
Eliza  became,  by  the  terms  of  Darrah's  will,  and  by  inheritance  from 
Florence  Weiser,  the  owners  of  the  reversionary  estate,  in  the  proportions 
of  two-thirds  and  one-third,  as  above  stated.  It  is  claimed  that  Berkey 
entered  under  a  conveyance  of  an  estate  for  the  life  of  Weiser;  that  his 
estate  ceased  with  that  life;  that  he  then,  being  lawfully  in  possession, 
became  the  tenant  at  sufferance  of  Mrs.  Safford  and  Mrs.  Stubbs,  the  per- 
sons entitled  to  the  reversion,  and  so  could  not  hbld  adversely  to  them. 
We  do  not  think  that  this  position  is  well  taken  under  the  facts  in  this 
case;  Berkey  having  been  in  possession  and  p^d  taxes  for  more  than 
seven  years  after  the  life-estate  terminated,  and  the  reversionary  estate 
had  attached.  Darrah's  will,  although  admitted  to  probate  in  Pennsyl- 
vania, was  never  admitted  to  probate  in  Illinois;  nor  was  it  ever  recorded 
in  Madison  county,  or  elsewhere  in  Illinois.  ^There  is-no  proof  that  either 
Reiner  or  Berkey  ever  had  any  notice  of  its  contents.  Neither  of  them 
had  any  notice,  so  fax  as  this  record  discloses,  that  the  interest  of  Weiser 
in  the  premises  was  merely  that  of  a  life-tenant.  The  deed  from  Weiser 
to  Reiner,  and  the  deed  from  Reiner  to  Berkey,  do  not  show^  ot  in  any 
way  indicate,  the  nature  of  the  estate  owned  by  Weiser.  It  may  be  that 
Berkey,  though  he  had  been  in  possession  and  paid  taxes  for  seven  years 
after  the  tenant  for  life  died,  would  be  debarred  from  setting  up  the  statt 
ute  against  the  owners  of  the  remainder  if  he  had  had  notice  that  his 
grantpr's  interest  was  only  a  tenancy  par  avJbre  vU.  Dugan  v.  FaUeUy  100 
III.  681.  But,  having  had  no  such  notice,  he  did  not  enter  upon  the 
land  knowing  or  believing  himself* to  be  the  owner  of  an  estate  for  the 
life  of  another,  and*  could  not  be  considered  a  tenant  at  sufferance  of  the 
reversioners  after  the  estate  for  life  ended.  His  daim  was  thereafter  ad- 
verse to  the  reversioners,  and  not  in  subordination  to  their  title.  His 
quitclaim  deed  from  Reiner  was  such  a  deed  as  would  pass  the  title  no 
less  effectually  than  a  warranty  deed  with  full  covenants.  Gnmt  v.  Ben- 
netty  96  111.  513.  It  can  therefore  be  relied  on  as  color  of  title.  Hoir 
loway  V.  Clark,  27  111.  483. 

It  is  said  that  Berkey  cannot  plead  the  statute  of  limitations  because 
of  the  infancy  of  Mrs.  Safford,  and  the  coverture  of  both  Mrs.  Safford 
and  Mrs.  Stubbs.  Appellant  Ada  Alicia  Safford  was  bom  on  March  18, 
1860,  and  was  therefore  of  age  on  March  18,  1878.  She  became  the 
owner  in  fee  of  two-thirds  of  the  property  in  question  on  August  26, 
1863.  Berkey,  being  in  possession  under  the  quitclaim  from  Reiner, 
continued  in  possession  and  paid  all  the  taxes,  after  the  estate  of  the  re- 
versioners attached,  for  a  period  of  20  years,  from  1863  to  ,^883.  The 
bar  of  the  statute  by  possession  and  payment  of  taxes  under  color  of  title 
was  thus  complete  before  Mrs.  Safford  reached  her  majority.  Under  the 
eighth  section  of  the  limitation  law  (Starr  &  C.  St.  c.  83,  §  8Xshe  should 
have  brought  suit  within  three  years  after  she  became  eighteen  years  of 
age,  {Dam  v.  HaU,  92  111.  85,)  or  on  or  before  March  18, 1881.     As  ai- 
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ready  stated,  this  prooeeding  was  not  instituted  until  July  14,  1883; 
oonsequently  the  fact  of  her  infancy  during  the  running  of  the  statute 
can  avail  her  nothing. 

The  interest  of  Mrs.  Stubbs  in  one-third  of  the  property^  as  well  as 
that  of  her  daughter  in  two-thirds  of  it,  accrued  on  August  26,  1863. 
We  have  held  that,  since  the  passage  of  the  married  woman's  act  of  1861, 
the  saving  clause  in  favor  of  married  women  in  this  limitation  law  has 
no  force,  and  that  the  statute,  since  that  time,  applies  against  a  married 
woman  equally  as  against  an  unmarried  woman.  EnoB  v.  Buckley^  94 
111.  458.  Hence  the  fact  of  coverture  during  the  running  of  the  statute 
cuts  no  figure  in  this  case. 

The  decree  of  the  circuit  court  dismissing  the  bill  is  afiGirmed. 

Sh£LdoN|  J.,  does  not  concur. 

(117  ni.  817) 

Freeman  and  others  v,  Easley  and  others. 
{Supreme  C<mrt  of  JUinois.    June  12, 1^6.) 

1.  Wills— UK80uia>9E68  of  Mind  from  Dibeabb. 

Unsoundness  of  mind  arising  from  disease  is  not  necessarily  destructive  of 
the  testator' d  capacity  to  dispose  of  hi»  property.  He  may  have  been  of  an- 
sound  mind,  and  yet  of  sound  disposing  mind.  An  instruction  whicli  directa 
the  Jury  that  if  they  believe  that,  at  the  execution  of  the  instrument  in  ques- 
tion, he  was  so  diseased  mentally  as  not  to  be  o'  sound  mind,  they  must  find 
for  the  contestant,  is  inaccurate,  and,  in  a  case  where  Uie  evidence  is  conflict- 
ing, ground  for  reversal. 

i,  TfiiAL— Inbtruotions— Wbbbb  Etidenob  CoNFLZcnNG,  Each  Chabob  must 

BB  Ck)RRECT.  • 

It  is  the  settled  rule  of  this  court  that,  where  the  evidence  is  conflicting, 
each  of  the  several  charges  or  Instructions  given  by  the  court  to  the  Jury 
must  be  correct  in  itself. 
8.  WiLLs-^nsTicB  OB  Injubtigb  of  the  Tbstatob's  Disposition  of  Pbopbbtt, 
Immaterial. 

The  justice  or  injustice  of  the  testator's  disposition  of  his  property  is  im- 
material to  the  question  of  the  validity  of  the  will.  Within  the  rules  pre- 
scribed by  the  law,  the  testator's  control  of  his  bounty  is  absolute. 

4.  Witness— False  Testimony— Libebty  of  Juby  to  Reject  Arises  Only  m 

Case  of  Willful  Falsity. 

It  is  of  the  utmost  importance,  in  the  rule  of  law  giving  the  juiy  liberty  to 
reject  the  uncorroborated  testimony  of  a  witness  who  has  sworn  falsely  upon 
a  material  point,  that  the  false  testimony  be  kncwingly  and  willfully  given.  An 
instruction  which  omits  this  qualiflcation  is  grossly  erroneous. 

5.  Bamb  —  Competence  of  Party— Suit  by  Next  Fbibhp — Dwmtss  al  as  to 

Next  Fbibnd  on  Attaining  Majobity. 

Where  a  suit  is  brought  to  contest  a  will  by  a  minor  in  the  name  of  his  next 
friend,  and  on  the  arrival  of  the  majority  of  the  minor  the  suit  is  dismissed 
as  to  the  next  friend,  such  next  friend  is  no  lo:iger  a  party,  and  is  not  incom- 

rtent  as  a  witness  under  stsction  2  of  the  evidence  act.  1  Starr  &  C.  6. 51,  par. 
Section  7  of  the  same  act.  providing  that  the  incompetency  of  a  party 
cannot  be  removed  by  a  release  of  his  interest,  has  no  application.  The  next 
friend  has  no  interest  under  the  statute. 

6.  Samb— Suit  to  Contest  Will  by  Heir  is  in  Capacity  of  Heib— Adybbsb 

Pabty  not  Competent  in  Such  Case. 

A.  suit  by  heirs  to  contest  a  will  is  brought  in  their  capacity  as  heirs.  Ib 
such  case,  under  1  Starr  &  C.  St.  c.  51,  par.  3,  above  cited,  as  adverse  party  is 
not  a  competent  witness,  the  deposition  of  such  a  party  is  inadmissible. 
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7,  C08T8— Wills  — CJoNTEBT  — Execution  for  Costs  against  Ezxcutor,  Im- 
proper. 

In  a  suit  to  contest  a  will  it  is  improper  to  award  an  execution  for  costs 
against  an  executor. 

Appeal  from  Jackson. 

Hill  &  Martin,  for  appellants. 

W.  J.  Allen  y  J.  M.  PredB,  and  Smiik  &  8teplien8,  for  appellees. 

Scott,  C.  J.  On  the  twenty-second  day  of  March,  1880,  John.D. 
Freeman  made  and  published  what  purports  to  be  his  last  will  and  tes- 
tament, and  afterwards,  on  the  fifth  day  of  April,  in  the  same  year,  he 
departed  this  life.  The  will  was  executed  with  the  usual  formalities, 
and  was  admitted  to  probate  in  Jackson  county,  where  the  testator  had 
lately  resided.  On  the  twenty-eighth  of  October,  1880,  the  bill  in  this 
case  was  filed  in  the  circuit  court  of  Jackson  county  by  a  part  of  the 
heirs  of  the  testator  against  the  executor  named  in  the  bill,  the  widow, 
and  a  portion  of  tha  other  heirs  who  are  named  as  devisees,  to  set  aside 
the  will  on  the  ground  the  testator,  at  the  time  of  making  and  executing 
the  same,  was  not  of  sound  and  disposing  mind,  and  that  he  was  wholly 
incapable  of  making  a  valid  will.  An  answer  filed  by  defendant,  and 
the  replication  thereto,  put  the  matters  and  things  alleged  in  the  bill  at 
issue,  and  thereupon  the  court  directed  an  issue  at  law  to  be  made  up 
whether  the  writing  referred  to  in  the  pleadings,  and  purporting  to  be 
the  last  will  and  testament  of  John  D.  Freeman,  was  his  last  will  and 
testament  or  not.  Although  the  bill  in  this  case  was  exhibited  at  the 
December  term,  1880,  of  the  circuit  court,  the  cause  was  continued  from 
term  to  term,  and  no  trial  was  had  until  the  March  term,  1884,  of  that 
court.  The  cause  was  then  submitted  to  a  jury  upon  the  evidence  in- 
troduced; but,  as  they  were  unable  to  agree  upon  a  verdict,  they  were 
discharged  from  the  further  consideration  of  the  matters  submitted  to 
them.  No  other  trial  was  had  until  on  the  sixth  day  of  February,  1886, 
when  the  case  was  again  submitted  to  a  jury,  who,  after  heariog  the 
evidence,  found  by  their  verdict  'Hhe  instrument  in  question  not  to  be 
the  last  will  and  testament  of  John  D.  Freeman,"  and  thereupon  the 
court  ordered,  adjudged,  and  decreed  that  the  instrument  in  writing 
purporting  to  be  the  last  will  and  testament  of  John  D.  Freeman,  de- 
ceased, and  the  probate  thereof,  be  set  aside  and  declared  null  and 
void.  From  that  decree  the  defendants  bring  the  case  to  this  court  on 
appeal. 

Without  expressing  any  opinion  as  to  the  weight  of  the  testimony 
touching  the  testamentary  capacity  of  the  testator  at  the  time  of  making 
the  instrament  alleged  to  be  his  last  will  and  testament,  it  is  thought 
that,  in  view  of  the  conflicting  character  of  the  evidence,  the  present  de- 
cree must  b^  reversed  on  account  of  the  seventh  instruction  of  the  series 
given  by  the  court  on  behalf  of  complainants.     It  is  as  follows: 

'*If  you  should  believe  from  the  evidence  that,  at  the  time  of  the  execu-: 
tion  of  the  instrument  (the  validity  of  which  is  in  question)  by  J,  D.  Free- 
man, he  was  so  diseased  mentally  as  not  to  be  of  sound  mind,  then  your  ver- 
dict should  be  for  complainants." 
v.7N.E.no.7 — 42 
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Obviously  this  charge  does  not  state  the  law  accurately,  and,  in  view 
of  what  may  be  feirly  said  of  the  unsatisfactory  character  of  the  evi- 
dence, it  must  have  been  hurtful  to  the  defense.  No  doubt  it  is  true 
a  party  may  be,  so  diseased  mentally  as  not  to  be  of  sound  mind,  and 
yet  he  might  possess  what  the  law  terms  a  "disposing  mind;"  that  is, 
the  mental  capacity  to  know  and  understand  what  disposition  he  may 
wish  to  make  of  his  property,  and  upon  whom  he  will  bestow  his 
bounty.  It  is  a  rule  of  law  that  a  person  who  is  capable  oC  transacting 
ordinary  business  is  also  capable,  of  making  a  valid  will.  In  Meeker  v. 
Meeker,  75  111.  260,  it  was  held  by  this  court  the  derangement  or  imbe- 
cility to  incapacitate  the  person  from  making  a  valid  will  must  be  of  that 
character  which  renders  him  incapable  of  understanding  the  effects  and 
consequences  of  his  acts.  A  test  usually  recognized  is,  the  party  must 
be  capable  of  acting  rationally  in  the  ordinary  affairs  of  life,  so  that  he 
may  comprehend  what  disposition  he  may  wish  to  make  of  his  prop- 
erty, and  be  able  to  select  the  subjects  of  his  bounty.  Nothing  more  is 
required,  and  so  the  authorities  in  this  state  uniformly  hold.  Meeker  v. 
Meeker,  supra;  Rutherford  y., Morris,  77  HI.  897,  and  subsequent  cases 
that  follow  the  doctrine  of  the  cases  cited. 

Medical  testimony  in  this  record  is  to  the  effect  that,  in  all  cases  of 
diseases  of  the  body,  the  mind  is  in  some  degree  affected,  and  the  party 
might  be  said  to  be  of  "unsound  mind,"  and  still  be  capable  of  transact* 
ing  ordinary  })Usiness  such  as  is  done  in  daily  life.  In  this  case  the  tes- 
tator suffered  greatly  from  severe  bodily  disease,  and  no  doubt'his  mind 
was  affected  to  a  degree  it  might  be,  at  least  in  a  partial  sense,  unsound; 
but  the  jury  should  not  for  that  reason  alone  be  told,  as  a  matter  of  law, 
that  would  incapacitate  him  to  make  a  valid  will.  That  would  be  to 
state  the  rule  of  law  on  this  subject  broader  than  the  authorities  in  this 
and  other  states  will  warrant. 

It  is  conceded  by  counsel  this  instruction  may  be  faulty;  but  it  is  in- 
sisted, when  considered  in  connection  with  other  charges  given  upon.this 
branch  of  the  case,  which  state  the  law  with  more  accuracy,  it  was  not 
calculated  to  mislead  the  jury.  This  may  or  may  not  be  so.  It  aooords 
with  common  observation  that  in  contests  concerning  wills,  where  the  tes- 
tator has  made,  or  has  seemingly  made,  an  unequal  or  inequitable  dis- 
position of  his  property  among  those  occupying  the  same  relation  to  him 
by  consanguinity  or  otherwise,  there  is  a  disposition  in  most  minds  to 
seek  for  a  cause  for  holding  the  will  invalid.  The  inclination  in  this  di- 
rection that  is  found  to  exist  in  the  minds  of  most,  if  not  all,  jurors,  can- 
not always  be  controlled  by  instructing  them  there  is  no  law  requiring  a 
testator,  nor  is  he  bound,  to  devise  his  property  equitably  or  in  equal 
proportions  among  his  heirs.  Of  course,  the  law  is  he  may  make  such 
dispositions  of  his  property  as  he  sees  fit,  and  he  may  bestow  his  bounty 
where  he  wishes,  either  upon  his  heirs  or  others.  While  this  is  un- 
doubtedly the  law,  the  common  mind  is  disinclined  to  recognize  it,  and 
jurors  will  too  frequently  seize  upon  any  pretext  for  finding  a  verdict  in 
accordance  with  what  they  regard  as  natural  justice.  In  this  case  it  ap^ 
pears  the  testator  did  make  an  unequal  disposition  of  his  estate  among 
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his  heirs.  He  may  have,  had  the  best  of  reasons  for  so  doing,  and  it  may 
have  been  both  just  and  equitable.  But,  whether  he  had  or  not,  that  is 
not  a  matter  for  inquiry.  If  he  had  sufficient  testamentary  capacity,  he 
might  dispose  of  property  in  any  way  not  forbidden  by  law  or  public 
policy.  As  before  remarked,  it  is  difficult  to  get  jurors  to  recognize  this 
abstract  principle  of  law.  It  may  be,  the  jury  in  this  case  seized  upon 
this  charge,  given  them  by  the  court,  to  enable  them  to  find  a  verdict  in 
accordance  with  their  own  sense  of  justice,  rather  than  the  law  as  it  is. 
If  so,  the  instruction  was  most  hurtful  to  the  defense,  and  it  was  error 
to  give  it. 

The  fifth  instruction  of  the  series  is  also  faulty.  By  it  they  were  told: 
"If  any  witness  has  sworn  falsely  on  any  point  material  to  the  issue," 
they  might  disregard  all  his  testimony,  unless  corroborated  by  other  un- 
impeached  testimony.  It  omits  the  qualification,  the  witness  must  have 
loiUfuUy  or  hnmmvgly  sworn  falsely.  Even  the  most  candid  witness  might 
make  a  false  statement  on  a  point  material  to  the  issue,  and,  unless  will- 
fully or  corruptl)'  done,  it  ought  not  to  disparage  his  other  testimony. 
Such  an  instruction,  even  when  most  accurately  formulated,  is  of  doubt- 
ful propriety,  and  certainly  it  shou'ld  never  be  given  unless  most  ac- 
curately worded  to  prevent  misapprehension. 

It  may  be  well  to  notice  a  few  objections  discussed  on  the  present  rec- 
ord that  may  arise  on  another  trial  if  one  shall  be  had.  ^  At  the  time  the 
bill  was  filed,  two  of  complainants  were  minors,  and  they  commenced 
the  suit  in  their  own  behalf,  in  the  name  of  their  father,  W.  J.  Easley, 
as  their  next  friend.  Afterwards,  on  the  eleventh  day  of  January,  1886, 
proof  was  made  that  each  of  these  complainants  had  attained  their  ma- 
jority, and  the  suit,  as  to  W.  J.  Easley,  the  next  friend,  by  order  of 
court,  was  dismissed.  On  the  next  trial  of  the  cause  complainants 
oflered  W.  J.  Easley  as  a  witness  on  their  behalf,  and  it  was  objected  he 
was  incompetent  under  the  statute  which  forbids  any  party  to  the  record 
or  in  interest  to  testify  of  his  own  motion,  where  any  adverse  party  sues 
or  defends  as  executor,  heir,  legatee,  or  devisee.  The  objection  is  un- 
tenable. Since  the  witness  was  dismissed  from  the  record,  it  is  as 
though  he  had  never  been  a  party.  He  never  had  any  interest  in  the 
subject-matter  of  the  litigation;  and,  if  not  now  a  party  to  the  record, 
there  is  no  reason  why  he  is  not  a  competent  witness.  Section  7,  c.  51, 
Rev.  St.  1874,  can  have  no  application,  for  the  reason  the  witness  had 
no  interest  to  be  released. 

It  is  also  insisted  the  trial  court  erred  in  excluding  the  deposition  of 
Harriet  A.  Freeman,  widow  of  the  testator.  In  this  ruling  of  the  court 
there  was  no  error.  She  was  a  party  to  the  record  in  interest,  and  there- 
fore, under  the  statute,  was  not  a  competent  witness  in  a  case,  like  the 
one  being  considered,  where  complainants  sue  as  heirs. 

It  seems  the  decree  rendered  inadvertently  adjudged  costs  against  the 
executor,  and  awarded  execution  for  the  coUectipn  of  the  same.  It 
needs  no  suggestion  from  this  court  that  such  an  order  was  improper. 
If  it  shall  be  made  to  appear,  or  if  it  does  now  appear,  that  the  other 
parties  interested  in  the  estate  are  not  parties  to  the  suit  either  as  com- 
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plainants  or  defendants,  it  would  be  well  that  such  persons  be  made  de- 
fendants before  another  trial  shall  be  had. 

The  decree  of  the  circuit  court  will  be  reversed ,  and  the  cause  re- 
manded. 

(U7  Ml.  267) 

People  ex  rd.  Shipley  r.  Mays. 
{Supreme  Court  of  Mnoia,    June  12. 1886.) 

1.  SOHOOLB  AKD  SCHOOL-DlSTBlCTS  —  RbMOYAL  OF  COimTr  SUFBBINTBNDBliT  — 

Cause  fob  Removal  Kbobssart. 

Under  section  18  of  the  act  on  scbools,  (9  Starr  &  C.  St.  c.  132,  §  18,)  the 
county  board  has  power  to  remove  the  county  superintendent  of  schools,  not 
capriciously  or  without  cause,  but  ''for  any  palpable  violation  of  law  or  omis- 
sion of  duty. " 
9.  Same— Intoxication  WraLE  PEBFOBuma  Duty  a  SuFFidBirr  Cause. 

The  intoxication  of  the  county  superintendent  when  attending,  or  at  the 
time  when  he  should  have  been  attending,  to  the  duties  of  his  office  is  a  suffi- 
cient ground  for  removing  him  from  office  under  the  statute  above  cited.  It 
is  not  essential  to  the  validity  of  the  order  for  removal  in  such  case  that  it 
should  specify  the  particular  duty  he  omitted  by  reason  thereof. 
8.  Same  —  Pbefbrment  of  Charges  ahd  Heabing  Pbiob  to  Rbmoyal,  not 
Nbcbssabt  undeb  Statutb. 

Under  the  statute  above  cited  it  is  not  necessary  that  charges  should  be  pre- 
ferred and  lodged  with  the  board  against  the  county  supenntendent  before 
action  is  taken  against  him. 

F.  M.  Quin  and  J5.  TT.  Henrys  for  appellant. 
Webb  &  OoZy  for  appellee. 

Scott,  C.  J.  The  information  upon  which  the  writ  of  quo  toarranto 
was  issued  in  this  case  sets  up  that  Benjamin  F.  Shipley  was,  on  the 
seventh  day  of  November,  A.  D.  1882,  duly  elected  county  superintend- 
ent of  schools  of  Fayette  county  for  the  term  of  four  years;  that  he  duly 
qualified,  and  entered  upon  the  duties  of  his  ofBce,  and  continued  to  ex- 
ecute and  perform  the  duties  thereof  from  thence  up  to  the  eighth  day 
of  March,  A.  D.  1884,  at  which  time  respondent,  Jesse  Mays,  entered 
into,  and  from  thenceforward  to  the  time  of  bringing  this  suit  exercised 
the  duties  of,  such  office,  to  the  exclusion  of  relator,  without  any  war- 
rant  of  law  whatever,  and  still  continues  so  to  do.  To  this  petition  re- 
spondent answered  by  way  of  a  plea,  asserting  his  right  to  hold  the  office 
by  virtue  of  certain  action  of  the  board  of  supervisors  of  Fayette  county 
had  at  their  March  meeting  in  A.  D.  1884,  which  action  respondent  sets 
up  in  his  plea  substantially  as  follows:  That  the  board  of  supervisors  of 
Fayette  county,  at  their  March  meeting,  A.  D.  1884,  removed  relator 
from  the  office  of  county  superintendent  of  schools  of  Fayette  county; 
that  a  vacancy  in  such  office  was  thereby  created,  and  that  he,  respond- 
ent, was  duly  appointed  by  the  board  of  supervisor  to  fill  the  vacancy; 
that  after  receiving  such  appointment  respondent  immediately  qualified 
as  such  officer  and  entered  upon  the  discharge  of  the  duties  therein;  and 
that  by  virtue  of  such  facts  so  pleaded  respondent  was,  from  and  after 
the  tenth  day  of  March,  1884,  both  de  facto  and  di  jure  superintendent 
of  public  schools  in  and  for  said  county.     The  demurrer  interposed  to 
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this  plea  was  by  the  court  overruled,  and,  the  relator  having  elected  to 
stand  by  his  demurrer,  the  court  dismissed  the  proceedings,  and  rendered 
judgment  against  relator  for  costs.  The  judgment  was  afterwards  af- 
firmed by  the  appellate  court  of  the  Fourth  district,  and  the  relator 
brings  the  case  to  this  court. 

Section  13,  c.  122,  Rev.  St.  1874,  provides:  ''The  said  superintendent 
shall  be  liable  to  removal  by  the  county  board  for  any  palpable  violation 
of  law  or  omission  of  duty;"  and,  in  case  of  a  vacancy  for  any  reason  in 
the  office  of  superintendent  of  schools,  provision  is  ma.de  that  the  county 
board  may  fill  such  vacancy  by  appointment,  and  the  person  so  ap- 
pointed shall  hold  the  office  until  the  next  election  for  county  officers, 
when  his  successor  shall  be  elected.  It  was  under  this  section  of  the 
statute  the  county  board  assumed  to  and  did  remove  relator  from  the 
office  of  superintendent  of  public  schools  of  the  county  of  Fayette,  and 
appointed  respondent  to  such  office.  It  is  undoubtedly  true  the  county 
board  cannot  capriciously  remove  an  incumbent  from  a  public  office,  no 
matter  whether  he  has  been  dected  or  appointed  to  such  office.  In  case 
of  a  superintendent  of  public  schools,  he  can  only  be  removed  for  a 
"palpable  violation  of  law  or  omission  of  duty."  In  this  case  the  plea 
sets  up  that  the  county  board  found,  from  the  report  of  a  committee  of 
their  body,  appointed  to  investigate  the  matter,  that  relator  had  been, 
at  "several  different  and  sundry  times,  intoxicated  when  attending,  or 
at  the  time  he  should  have  been  attending,  to  the  duties  of  his  office;" 
and  thereupon  an  order  was  entered  by  the  board  removing  relator  from 
the  office  of  superintendent  of  schools  for  "omission  of  duty,"  and  de- 
claring the  office  vacant.  Of  course,  the  demurrer  admits  every  fact 
well  pleaded.  That  being  so,  it  distinctly  appears  relator  was  removed 
by  the  county  board  for  "omission  of  duty."  It  is  true,  it  is  not  al- 
leged what  particular  duty  he  omitted,  but  such  particularity  is  not  re- 
quired. It  is  alleged  he  was  intoxicated  when  attending,  or  at  the  time 
he  should  have  been  attending,  to  the  duties  of  his  office.  Conceding 
that  to  be  true,  as  must  be  done,  it  shows  a  palpable  "omission  of  duty" 
as  a  public  officer.  The  facts  admitted  by  the  demurrer  bring  the  case 
clearly  within  the  meaning  of  the  statute  and  the  previous  decisions  of 
this  court. 

It  is  made  a  point  against  the  validity  of  the  removal  of  relator  that 
the  record  ought  to  show  that  charges  were  prefered  and  lodged  with  the 
board  against  relator  before  any  action  was  taken  against  him.  The 
practice  is  otherwise,  as  settled  and  determined  by  l^e  previous  decis- 
ions of  this  court.  This  precise  objection  was  taken  in  the  case  of  Peo- 
ple V.  HigginSj  15  HI.  110,  and  it  was  then  said:  "The  statute  has  made 
none  of  these  formdities  necessary,  nor  does  the  common  law  so  inter- 
pose and  attach  itself  to  the  statute  as  to  require  them."  An  analo^ 
gous question  arose  and  was  decided  in  Wilcox  v.  People,  90  Dl.  186,  mainly 
on  the  authority  of  People  v.  Hig^m,  supra.  The  principle  of  these  cases 
covers  the  exact  point  made  hi  the  case  being  considered,  and  renders 
any  further  discussion  unneidestery. 

It  is  also  insisted  it  was  not  ix)mpetent  for  the  county  board  to  remove 
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relator  from  his  office  without  some  competent  evidence  having  been 
heard  by  the  board  showing  the  relator  had  been  guilty  of  some  palpable 
violation  of  law  or  omission  of  duty.  In  such  matters  the  board  exer- 
cise powers  in  the  nature  of  judicifd  powers;  and,  when  such  a  body  has 
jurisdiction  of  the  subject  of  inquiry,  their  decision,  whether  they  pro- 
ceed regularly  or  irr^ularly,  will  be  valid  in  all  collateral  proceedings. 
Here  the  committee  appointed  by  the  board  to  investigate  the  official 
conduct  of  relator  reported  that  they  had  ^'examined  witnesses"  as  to 
relator's  neglect  of  the  duties  of  his  office,  and  found  he  had,  at  '^sev- 
eral different  and  sundry  times,  been  intoxicated  when  attending,  or 
at  the  time  he  should  have  been  attending,  to  the  duties  of  his  of- 
fice;" and  the  board  chose  to  adopt  the  report  as  sufficient  evidence  upon 
which  to  base  their  action  in  removing  relator  from  office.  Whettier 
that  is  the  best  mode  of  ascertaining  the  guilt  or  innocence  of  the  party 
whose  conduct  is  to  be  investigated,  is  a  question  as  to  which  this  court 
need  express  no  opinion.  It  is  sufficient  that  the  mode  of  procuring  the 
necessary  information  adopted  is  within  the  discretion  of  the  board,  and 
is  not,  for  that  reason,  subject  to  review  by  this  court, — certainly  not  in 
a  collateral  proceeding. 

Another  objection  most  confidently  insisted  upon  is  that  "it  was  not 
competent  for  the  board  of  supervisors  to  remove  relator  from  office  until 
he  had  been  notified  that  charges  had  been  preferred  against  him^  and 
when  and  where  such  charges  would  be  investigated."  There  is  much 
seeming  force  in  the  objection  taken,  and  the  argument  on  this  branch 
of  the  case  might  with  great  propriety  be  addressed  to  the  law-making 
power.  The  legislature,  in  enacting  this  statute,  has  not  seen  fit  to  re- 
quire that  notice  should  be  given  to  the  superintendent  of  schools  before 
he  could  be  removed  from  office  for  a  palpable  violation  of  law  or  omis- 
sion of  duty,  and  it  is  not  within  the  rightful  province  of  courts  to  add 
anything  to  it,  in  this  regard,  by  judicial  construction  or  otherwise.  It 
is  simply  the  duty  of  courts  to  administer  the  law  as  it  is  plainly  writ- 
ten; and,  if  any  hardships  may  result,  it  is  for  the  legislative  department 
to  provide  the  remedy.  In  cases  where  the  statute  is  silent  as  to  notice 
to  the  party  to  be  removed  from  office,  this  court  has  had  frequent  occsr 
sion  to  say  no  notice  wiU  be  required.  In  People  v.  Higgina^  mpra^  it 
was  insisted  the  party  removed  "should  have  had  formal  notice  of  the 
time  and  place  of  trial"  of  the  charges  alleged  against  him;  but  it  was 
ruled  that,  inasmuch  as  the  statute  had  required  no  such  formality,  no 
notice  was  necessary.  The  practice  in  such  cases,  in  this  r^ard,  is  so 
well  and  definitely  settled  by  the  former  decisions  of  the  court  that  the 
question  made  is  no  longer  open  for  discussion. 

The  attention  of  this  court  is  directed  to  the  iact  that  other  courts  have 
held  that  notice  in  such  cases  is  jurisdictional,  and  the  omission  to  give 
such  notice  would  render  the  removal  of  the  officer  invalid.  It  is  seen 
that  in  most  of  the  cases  decided  the  statutes  of  the  several  states  where 
such  decisions  were  rendered,  required  that  the  party  to  be  proceeded 
against  should  first  have  notice.  Of  course,  when  the  statute  requires 
notice  to  be  given,  it  is  jurisdictional,  and  may  not  be  omitted.     No 
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matter  what  other  courts  may  have  decided,  it  is  now  the  settled  practice 
in  this  state,  where  the  statute  is  silent  upon  the  subject,  no  notice  will 
be  required  to  be  given  to  an  incumbent  before  he  can  be  removed  from 
office  for  a  palpable  violation  of  law  or  omission  of  duty. 

The  circuit  court  decided  properly  in  overruling  the  demurrer  to  the 
plea  of  the  respondent,  and  the  judgment  of  the  appellate  court  affirming 
that  decision  will  be  affirmed. 


ai7  ni.  my 

Ohio  &  M.  Ry.  Co.  v.  Commissioners  of  Highways. 
(Supreme  Court  of  Illinois.    June  12, 1886.) 

1.  Taxation— Action  of  Debt  to  Recover— VALro  Tax  must  be  Established. 
In  an  action  of  debt  in  personam  to  recover  a  tax  alleged  to  be  due  on  for- 
feited property,  (2  Starr  &  C.  St.  c.  120,  par.  282,)  it  is  necessary  for  the  pub- 
lic authorities  to  make  out  a  valid  tax.  The  estoppel  of  a  tax  deed,  under  sec- 
tion 224  of  the  revenue  act,  (2  Starr  &  C.  St.  c,  120,  par.  226,)  does  not  extend 
to  such  proceedings  ias  this. 

8.  Same— Deed  Conolusiyb  that  Tax  was  Due  on  Fobfeited  Pbopbbtt. 

A  valid  tax  being  established,  the  next  step  would  be  to  prove  that  it  was 
due  on  forfeited  property,  and  on  this  point  the  tax  deed  would  be  conclu- 
sive. 

Appeal  from  Clay. 

Percy. &  Werner  and  0.  PcUard,  for  appellant* 

F.  0.  CockreHy  for  appellee. 

Feb  Curiam.  This  is  an  action  of  debt  for  certain  road  taxes  alleged 
to  be  due  on  forfeited  property.  It  was  stipulated  on  the  trial  that  the 
"lists,  on  the  authority  of  which  the  county  clerk  extended  these  road 
taxes  on  the  collector's  books,  were  not  presented  to  the  board  of  super- 
visors of  the  county,  and  that  said  board  made  no  order  directing  the 
county  clerk  to  extend  said  taxes,  or  to  cause  the  same  to  be  collected,  and 
that  the  county  clerk  had  no  other  authority  for  extending  said  taxes  on 
the  tax-books  than  the  lists  of  the  overseers  of  roads,  as  above  stated." 
We  have  held  in  Leachman  v.  Dougherty y  81  lU.  324,  and  in  Peoria^  D.  <k 
E.  R.  Co,  v.  People^  6  N.  E.  Rep.  497,  that  it  was  essentiaj  to  the  validity 
of  the  tax  that  the  tax  should  be  levied  by  the  commissioners  of  high- 
ways, and  that  they  should  give  the  supervisors  of  the  township  a  state- 
ment of  the  amount  necessary  to  be  raised,  and  the  rate  per  cent,  of  taxa- 
tion, signed  by  the  commissioners,  or  a  majority  of  them,  on  or  before 
Tuesday  next  preceding  the  annual  September  meeting  of  the  board  of 
supervisors,  who  shall  cause  the  same  to  be  submitted  to  said  board  for 
their  action  at  such  September  meeting  of  said  board,  etc.,  as  provided 
by  section  120,  c.  12-1,  Rev.  St.  1874,  p.  932.  But  the  court  held  that, 
although  the  tax  was  illegally  extended,  still,  inasmuch  as  the  extension 
was  not  objected  to  in  the  county  court,  the  rendition  of  the  judgment 
in  that  court  is  conclusive  against  the  appellant,  and  its  validity  cannot 
be  inquired  into  in  this  proceeding.  This  ruling  is  predicated  upon  the 
seventh  dause  of  section  224  of  the  amendment  to  the  revenue  law, 
adopted  in  1879,  (Laws  1879,  pp.  253,  254,)  whereby  it  is  provided 
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'Hhat  any  judgment  for  the  sale  of  real  estate  for  delinquent  taxes,  ren- 
dered after  the  passage  of  this  act,  »  *  *  shall  estop  all  parties  from 
raising  any  objections  thereto,  or  to  a  tax  title  based  thereon,  which  ex- 
isted at  or  before  the  rendition  of  such  judgment,  and  could  have  been 
presented  as  a  defense  to  the  application  for  such  judgment  in  the  court 
wherein  the  same  was  rendered;  and  as  to  all  such  questions  the  judg- 
ment itself  shall  be  conclusive  evidence  of  its  regularity  and  validity  in 
all  collateral  proceedings,  except  in  cases  where  the  tax  or  special  assess- 
ments have  been  paid,  or  the  real  estate  was  not  liable  to  the  tax  or 
assessment." 

But  the  suit  here  is  on  the  tax  itself.  It  is  for  the  amount  of  the  tax 
due  on  forfeited  property.  Paragraph  232,  Revenue  Act,  (chapter  120, 
2  Starr  &  C.  2105;)  People  v.  Winkdman,  95  111.  412;  Biggins  v.  People, 
96  lU.  883;  Peopfe  v.  Davis,  112  111.  272;  Boumuin  v.  People,  114  lU. 
474;  S.  C.  2  N.  E.  Rep.  484.  Necessarily,  therefore,  the  first  thing 
incumbent  on  the  plaintiff  is  to  establish  the  levy  of  a  valid  tax,  which, 
we  have  seen,  has  not  been  done  in  the  present  instance.  Had  the  levy 
of  a  valid  tax  been  established,  the  next  step  would  have  been  to  prove 
that  it  was  due  on  forfeited  property,  and  for  that  purpose  the  judgment 
would  have  been  conclusive  evidence. 

The  judgment  is  reversed,  and  the  cause  remanded  for  further  proceed- 
ings consistent  with  this  opinion. 


(U7  III.  399) 

Illinois  &  St.  L.  R.  Co.  v.  Swxtzer  and  others. 
CSwpreme  Court  of  lUinois,    June  13, 1866.) 

t.  Railroad  Compakibs— Appropriation  op  Land— Damages— Dkstrttctioh 
OF  Water  Supply — Availasilitt  of  Other  Sttpplies  Ai>ias8iBiJ&  As  to 
Damages. 

Where  the  property  to  be  taken  by  a  railway  in  eminent  domain  proceed- 
ings is  a  strip  of  property  crossing  a  mill-pond,  and  the  water  supply  of  the 
mill  will  be  injured,  the  fact  that  there  are  seyeral  other  water  supplies  ayail- 
able  is  a  proper  fact  to  be  considered  by  the  jury  in  estimating  the'damages 
caused;  and  it  is  gross  error  to  reject  such  eyidence,  and  cause  the  damages 
to  be  estimated  on  the  hypothesis  that  there  is  a  total  destruction  of  water 
supply. 

2.  Same— Form  Aim  Plan  of  Proposed  iMPBoysMEirrB,  how  Far  Admissibub 
as  Affecting  Damages. 

It  is  proper  for  a  railway  company  to  show  the  plan  of  construction  of  its 
road  oyer  the  premises  in  question.  In  such  case  the  plan  should  be  pre- 
sented, and  preserved  in  the  records  of  the  court,  so  that  it  might  thereafter 
be  Icnown  upon  what  plan  of  construction  the  damages  were  assessed;  and  if 
there  should  be  a  departure  from  the  plan,  to  the  damage  of  the  parties,  they 
might  haye  their  remedy  for  any  such  increased  damage. 

Appeal  from  St.  Qair. 

G.  &  0.  A,  Koemer,  for  appellant. 

WUderman  dc  HamQl,  for  appellees. 

Sheldon,  J.  The  petition  in  this  case  was  filed  in  vacation  in  the 
county  court  of  St.  Clair  county  by  the  Illinois  &  St.  Louie  Bailroad  & 
Coal  Company  for  condemnation  of  a  strip  of  land  100  feet  wide,  con- 
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taining  one  and  four  one-hundredths  acres,  for  right  of  way  of  petitioner. 
The  tract  of  land  of  which  this  strip  forms  a  part  contains  about  11  acres, 
on  which  a  flouring-mill  is  situated.  The  strip  of  land  is  mostly  across 
a  pond,  from  which  the  water  required  for  steam  purposes  in  the  mill 
is  derived.  The  report  of  the  jury  allowed  S400  as  the  value  of  the  land 
to  be  taken,  and  $2,185  as  damages  to  the  land  not  taken,  upon  which 
finding  the  court  rendered  judgment,  and  the  petitioner  appealed. 

It  is  the  finding  and  judgment  in  respect  of  damages  that  is  complained 
of.  The  damage  which  was  sought  to  be  shown  by  the  evidence  was  in 
cutting  off  the  water  supply  for  the  mill  from  the  pond.  It  appeared 
that  theraili:oad  company,  under  license  from  the  former  deceased  owner, 
had  been  in  possession  and  had  the  use  of  the  property  for  some  10  or  15 
years;  that  it  crossed  the  pond  on  trestles,  and  did  not  interfere  with  the 
pond  in  supplying  water.  At  the  trial  witnesses  were  introduced  on  the 
part  of  the  defendants,  who  gave  testimony  that  if  the  railroad  company 
should  build  a  solid  embankment  of  earth  across  ihe  pond,  to  pkce  its 
track  upon,  it  would  destroy  the  pond  as  a  source  of  water  supply  for 
the  mill;  and  that  if  the  pond  were  destroyed,  and  there  was  no  other 
means  of  getting  water,  the  damage  to  the  mill  would  be  great,  giving 
their  estimates  of  the  amount  based  on  that  hypothesis.  In  rebuttal  of 
such  testimony  the  petitioner  offered  to  prove  tiiat  the  Belleville  Water- 
works can  furnish,  and  agree  to  furnish,  water  regularly  to  the  mill,  and 
all  it  may  require,  at  a  cost  which  will  be  less  than  the  cost  of  pumping 
the  water  from  this  pond;  also  that  Richland  creek,  which  flows  nearer 
to  the  mill  than  the  pond  is,  has  a  capacity  to  furnish  better  water,  and 
an  abundance,  for  the  use  of  the  niill.  The  court  excluded  the  testi- 
mony. There  was,  in  this,  manifest  error,  for  which  the  judgment  must 
be  reversed.  There  having  been  an  estimate  of  damages  made  on  the 
bases  that  the  pond  would  be  destroyed  as  a  source  of  supply  of  water 
for  the  mill,  and  that  there  would  be  no  other  means  of  such  supply,  it 
obviously  should  have  been  permitted  the  petitioner  to  show  there  would 
be  other  sources  of  water  supply,  not,  as  is  supposed  by  appellees'  coun- 
sel, for  the  purpose  of  showing  there  would  be  no  damage,  but  for  the 
purpose  of  affecting  the  amount  of  damage;  the  amount  of  the  estimates 
of  damages  by  appellees*  witnesses  having  been  based  upon  the  supposi- 
tion that  there  would  be  no  other  means  of  supplying  the  niiU  with  water. 
There  was  evidence  that  to  cross  the  pond  on  trestle-work  would  cause 
no,  or  but  little,  damage  in  injuring  the  pond,  and  that  an  embankment 
of  earth  across  the  pond,  with  a  culvert  to  allow  communication  between 
the  two  sides,  would  not  interfere  with  the  capacity  of  the  pond  to  sup- 
ply water  to  the  mill. 

The  question  was  asked  by  the  petitioner  of  a  witness  to  the  effect  how 
the  company  intended  to  cross'  the  pond,  and  the  court  excluded  the 
question.     And  the  court  gave  this  instruction  to  the  jury: 

''The  court  instructs  you  that  the  verbal  statements  of  the  employes  and 
officers  of  the  railroad  company,  even  when  made  under  oath,  that  they  do  not 
intend  to  make  an  embankment  of  earth  or  other  material  across  said  mill- 
pond  for  said  railroad  tracks,  will  not  legally  bind  said  railroad  company,  its 
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successors  and  assigns,  not,  to  make  said  embankment.  The  only  way  that 
said  railroad  company  can  legally  bind  itself,  and  its  successors  and  assigns, 
not  to  build  an  embimkment  of  earth  or  other  material  across  said  pond  for 
its  track,  is  for  said  company  to  make  in  writing,  and  sign  and  file  with  the 
papers  in  this  case,  a  stipulation  or  covenant  running  with  the  land  that  said 
railroad  company,  and  its  successors  and  assigns,  will  never  make  an  em- 
bankment across  said  pond,  but  will  perpetually  maintain  its  tracks  on  tres- 
tle-work, or  put  a  bridge  or  culvert  across  said  pond." 

Whether  there  was  error  in  the  rulings  in  this  regard  it  is  unnecessary, 
for  the  decision  of  this  case,  to  determine.  It  may  be  proper,  in  view 
of  another  trial,  to  say  it  was  undoubtedly  competent  for  the  railroad 
company  to  show  the  plan  of  construction  of  its  road  over  the  premises 
in  question;  but  where,  as  here,  the  particular  plan  of  construction  would 
materially  affect  the  question  of  damages,  the  plan  should  be  presented, 
and  preserved  in  the  records  of  the  court,  so  that  it  might  thereafter  be 
known  upon  what  plan  of  construction  the  damages  were  assessed;  and 
if  thei^  should  be  departure  from  the  plan,  to  the  defendant's  damage, 
they  might  have  their  remedy  for  any  such  increased  damage. 

The  judgment  will  be  reversed,  and  the  cause  remanded: 


(117  Ul.  806) 

Kauffman  and  others  v.  Brbckenridge  and  others. 
(Supreme  Court  of  lOinoU,    June  12,  1886.) 

1.  Wills— General  Power  of  Disposal  to  Devisee  Accomfantino  a  Life- 

Estate. 

Where  a  power  of  disposal  accompanies  a  bequest  or  devise  of  a  life  estate, 
the  power  of  disposal  is  only  co-extensive  with  the  estate  which  the  devisee 
takes  under  the  will,  and  means  such  disposal  as  a  tenant  for  life  could  make, 
unless  there  are  other  words  clearly  indicating  that  a  larger  power  was  in- 
tended. ^ 

2.  Sake-— CiRCUHSTAKCEs  Showdto  Intent  to  Give  Power  of  Absolute  Dis- 

position. 

Where  the  life-tenant  is  given  a  power  of  disposition  for  a  certain  purpose, 
which  it  would  be  impossible  to  accomplish  by  a  sale  of  the  life-estate*  and 
which  can  be  accomplished  only  by  a  disposal  of  the  fee,  the  power  must  be 
held  to  be  that  which  is  necessary  for  the  accomplishment  of  the  purpose. 
And  where  the  life -estate  is,  in  the  main,  in  unimproved  and  unproductive 
realty,  and  the  purpose  is  the  support  of  the  family,  the  power  will  be  held  to 
allow  an  absolute  disposition. ^ 
8.  Same— Extrinsic  Evidence— EvmENCB  of  Condition  of  Property  Admib- 
sroLE  TO  Determinb  Extent  of  Power. 

In  interpreting  such  a  power  the  court  will  look  at  the  circumstances  un- 
der which  the  devisor  makes  the  will,— as  the  state  of  his  property,  of  his 
family,  and  the  like;  and  the  admission  of  such  evidence  is  not  a  violation  of 
the  rule  forbidding  the  variation  of  the  will  by  parol  evidence. 

Appeal  from  Madison. 

This  was  a  bill  filed  in  the  Madison  county  circuit  court,  on  Septem- 
ber 26,  1883,  for  partition  of  real  estate  lying  in  that  county,  and  in  the 
coimty  of  Cook,  by  the  two  children  and  five  grandchildren  of  Stephen 
H.  Long,  deceased.  The  latter  was  a  resident  of  Alton,  Madison  county, 
Illinois,  and  died  September  4,  1864,  leaving  him  surviving  his  widow, 

^See  note  at  end  of  case. 
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Martha  Long,  and  three  children,  Henry  Long,  William  D.  Long,  and 
Lucy  L.  Breckenridge,  then  the  wife  of  Marcus  P.  Breckenridge.  The 
will  of  the  deceased,  made  January  12,  1864,  and  drawn  by  himself, 
contains  the  following  provisions: 

'*Item  1.  I  give  and  bequeath  to  my  beloved  wife,  Martha  Long,  all  my 
goods,  estates,  and  chattels,  real,  personal,  and  mixed,  to  have,  hold,  and  use 
the  same  so  long  as  she  may  remain  my  widow;  said  goods,  estates,  etc.«  to 
be  disposed  of  and  used  agreeably  to  her  direction  and  approval,  and  in  such 
manner  as  she  may  deem  most  conducive  to  the  welfare  and  comfortable  sub- 
sistence of  herself  and  our  beloved  children,  William  D.  Long,  Henry  C.  Long, 
and  Lucy  L.  Breckenridge. 

**Item  2.  From  and  after  the  demise  of  the  said  Mailha,  the  surviving  chil- 
dren of  the  said  William,  Henry,  and  Lucy,  or  either  of  them,  shall  share 
equally  with  the  said  William,  Henry,  and  Lucy  in  the  division  and  distribu- 
tion of  said  goods,  estates, "  etc. 

*'Item  4.  With  regard  to  my  homestead,  lately  purchased  of  Alfred  Dow 
and  others,  and  now  occupied  by  my  family,  no  sale,  division,  or  distribution 
shall  be  made  thereof,  except  as  hereinafter  provided  for,  but  the  same  shall 
remain  in  the  occnpancy  and  possession  of  some  one  or  more  of  my  said  family 
so  long  as  the  homestead  shall  be  kept  by  the  occupants  thereof  in  good  con- 
dition and  repair  in  all  respects;  but  in  case  said  occupants  should  fail  to 
keep  said  homestead  in  good  condition  and  repair,  then  and  in  that  event,  tlie 
said  homestead  is  hereby  donated  to  the  city  council  of  Alton,  Illinois,  to  be 
occupied  exclusively  as  a  seminary  for  young  ladies,"  etc.;  "and  in  case  of 
failure  by  the  city  council  to  keep  it  in  good  repair  and  condition  it  was  to 
revert  to  the  heirs." 

**Item  6.  I  hereby  constitute,  ordain/and  appoint  Marcus  P.  Breckenridge, 
my  son-in-law,  as  principal  executor  and  administrator,  and  Henry  0.  Long, 
my  son,  as  assistant  executor  and  administrator,  to  carry  into  effect,  on  con- 
sultation and  approval  of  the  said  Martha,  my  wife,  and  others  of  my  family, 
all  the  provisions  and  bequests  contemplated  in  this,  my  hist  will  and  testa- 
ment; the  said  Henry  being  desired  and  expected  to  aid  and  assist  the  said 
Marcus  in  the  arduous  and  responsible  duties  devolving  on  the  latter  as  prin- 
cipal executor  and  administrator  Mrhenever  the  assistance  of  the  said  Henry 
is  needed  and  required  by  the  said  Marcus,  who  is  desired  and  expected  to 
fix  his  permanent  residence,  with  his  wife  and  children,  in  and  at  the  said 
homestead  while  the  said  assistant  executor,"  etc..  "is  likely  to  be  absent 
therefrom  more  or  less  frequently,  and  for  longer  or  shorter  periods." 

Stephen  H.  Long  was  a  colonel  in  the  engineer  corps  of  the  United 
States  army.  At  the  time  of  the  making  of  his  will  and  of  his  death 
his  family  consisted  of  himself,  wife,  and  his  son  William  D.  Long,  who 
was  imbecile  from  his  birth,  his  son-in-law,  M.  P.  Breckenridge,  and 
wife,  and  four  children,  the  eldest  about  10  years  old,  residing  with  him 
at  the  time,  and  also  his  son  Henry  C.  Long.  The  evidence  shows  they 
were  all,  except  Henry  C.  Long,  dependent  upon  Stephen  H.  Long; 
that  Henry  C.  was,  to  a  considerable  extent,  dependent  on  him  because 
of  his  intemperance.  Since  her  father's  death  another  child  has  been 
bom  to  Mrs.  Breckenridge.  As  the  witnesses  say.  Long  lived  in  first- 
rate  style,  and  in  keeping  with  his  position  as  colonel  in  the  r^ular 
army,  and  after  his  death  the  family  maintained  about  the  same  style 
of  living.  The  inventory  of  his  estate  showed  real  estate  of  the  value 
of  $47,880,  chattel  property  of  the  value  of  $991,  and  notes  and  accounts 
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of  the  value  of  $1,940;  the  testimony  being  that- a  large  portion  of  the 
latter  was  against  relatives,  and  not  collectible. 

Mr.  Davis,  a  lawyer  residing  at  Alton,  in  a  deposition  given  in  1873 
in  another  case,  and  used  in  this  by  consent,  says:  After  the  death  of 
Col.  S.  H.  Long  "I  was  consulted  by  his  executors,  and  became  inti« 
mately  acquainted  with  the  pecuniary  condition  of  his  estate,  and  the 
nature  and  condition  of  his  property.  His  estate  consisted  of  unpro- 
ductive real  estate,  with  the  exception  of  a  small  portion  of  personal 
property.  The  reieil  estate  could  not  be  rented  so  as  to  produce  an  in- 
come, and  it  could  only  be  made  available  to  support  the  family  by  sell- 
ing it.  Unless  this  could  be  done  his  family  would  be  left  almost  desti- 
tute. Under  my  advice,  Mrs.  Long  has  sold  some  of  the  real  estate  to 
support  herself  and  family.  The  sales  made  by  her  have  never  been 
questioned,  and  the  proceeds  from  such  sales  have  been  the  only  support 
of  herself  and  family  and  her  grandchildren.  These  grandchildren  should 
now  be  receiving  an  education  suitable  for  their  condition  in  life." 

From  time  to  time  from  April  27, 1865,  to  January  11, 1867,  Martha 
Long,  the  widow,  and  Marcus  P«  Breckenridge,  the  executor,  sold  and 
conveyed  in  fee-simple  the  lands  in  Madison  county,  and  on  June  1, 
1872,  Mrs.  Long  (Marcus  P.  Breckenridge  having  died  in  1870)  sold  and 
conveyed  by  warranty  deed  the  lands  in  Cook  county,  the  latter,  in  all 
200  acres,  for  $40,000.  Lucy  L.  Breckenridge,  the  daughter,  united  in 
this  conveyance  as  grantor.  Henry  C.  Long  died  about  April  11,  1871, 
intestate  and  without  widow  or  children.  Martha  Lone,  the  widow,  died 
September  4,  1873.  The  bill  was  filed  by  Lucy  L.  Breckenridge  and 
William  D.  Long,  the  two  surviving  children  of  Stephen  D.  Long,  and 
by  the  five  children  of  Lucy  L.  Breckenridge.  It  prays  that  all  the  said 
deeds  made  by  Martha  Long  and  by  Martha  Long  and  Marcus  P.  Breck- 
enridge be  declared  of  no  effect  against  the  complainants,  under  the  will; 
that  the  title  to  all  the  said  lands  be  deemed  to  be  vested  in  the  com- 
plainant3  since  the  death  of  said  Martha  Long;  and  for  a  partition.  An- 
swers were  filed  and  proofs  taken,  and  on  final  hearing  the  court  decreed 
in  favor  of  the  complainants,  finding  the  title  to  the  lands  to  be  in  them; 
that  by  the  will  of  Stephen  H.  Long  no  power  was  conferred  upon  said 
Martha  Long,  or  Marcus  P.  Breckenridge,  the  executor,  to  convey  the 
lands  in  fee;  that  under  the  will  the  said  Martha  Long  had  power  to 
dispose  of  the  lifo^state  only,  which  was  thereby  devised  to  her. 

Metcalfe  <fc  Bradshaw,  for  appellants  Stanly  and  others. 

Baker  &  Baker^  for  appellants  Stanly,  Lohr,  and  Culp. 

Oeorge  F.  McNvJtby^  for  appellants  Long,  Spaulding,  Graessli,  and 
Stanly. 

Rosenthal  &  Pence,  for  appellant  International  Bank. 

Wine  dc  Dam  and  John  &.  Irwin,  for  appellees. 

Sheldon,  J.  The  main  question  in  this  case  is  upon  the  construction 
of  the  will  of  Stephen  H.  Long, — whether  it  conferred  the  power  to  dis- 
pose of  the  lands  in  fee,  or  only  the  power  to  dispose  of  the  life-estate, 
or  estate  during  widowhood,  which  was  devised  to  the  widow.    The  will 
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gives  to  the  widow,  Martha  Long,  all  the  testator's  real  and  personal 
property,  to  have,  bold,  and  nde  so  long  as  she  remains  his  widow;  and 
reliance  is  had  on  the  general  rule  that,  where  a  power  of  disposal  ac- 
companies a  bequest  or  devise  of  a  life-estate,  the  power  of  disposal  is 
only  co-extensive  with  the  estate  which  the  devisee  takes  under  the 
will,  and  means  such  disposal  as  a  tenant  for  life  could  make,  unless 
there  are  other  words  clearly  indicating  that  a  larger  power  was  intended. 
Wdeh  V.  Bdlmlie  Sav.  Bcmle,  94  111.  191;  Henderson  v.  Blackburn,  104 
111.  227.  We  recognize  the  rule;  and  the  inquiry  before  us  is  whether, 
taking  the  whole  yriXL  together,  in  view  of  the  state  of  testator's  family 
and  property,  it  indicates  the  intention  to  give  a  power  to  dispose  of 
anything  more  than  the  widow's  estate  for  life  or  during  widowhood  in 
the  property. 

The  will  contemplates  that  the  testator's  entire  family — his  widow; 
his  two  sons,  one  of  whom  was  of  weak  mind,  and  unable  to  take  care 
of  himself,  and  the  other  who  was  to  some  extent  a  charge  upon  the  tes- 
tator, from  his  intemperate  habits;  his  daughter,  with  her  then  four 
small  children'  and  her  husband — should  all  remain  and  live  upon 
the  homestead,  and  that  the  widow  and  testator's  children  should  have 
a  comfortable  subsistence  out  of  his  property.  It  was  a  prime  object 
that  the  testator's  homestead  should  be  kept  in  good  condition  and  re- 
pair in  all  respects;  in  failare  whereof  the  homestead  was  to  go  to  the 
city  of  Alton  for  a  female  seminary.  This  object  would  require  expen- 
diture of  money.  The  personal  property  was  of  inconsiderable  amount. 
The  large  quantity  of  real  estate  was  wholly  unimproved  and  unpro- 
ductive, with  the  exception  of  the  homestead  and  some  60  or  70  acres 
of  the  Madison  county  land  under  cultivation,  the  rent  from  which 
would  hardly  more  than  pay  the  taxes  on  it.  ITie  taxes  upon  the  real 
estate  were  considerable.  The  age  of  the  testator's  wife  at  the  time  of 
the  making  of  the  will  was  about  61  years.  Under  such  circumstances 
is  made  the  devise: 

'*I  give  and  bequeath  to  my  beloved  wife,  Martha  Long,  all  my  goods,  es- 
tate, and  chattels,  real,  personal,  and  mixed,  to  have,  hold,  and  use  the  same 
so  long  as  she  may  remain  my  widow;  said  goods,  estates,  etc.,  to  be  disposed 
of  and  used  agreeably  to  her  directions  and  approval,  and  in  such  manner  as 
she  may  deem  most  conducive  to  the  welfare  and  comfortable  subsistence  of 
herself  and  our  beloved  children,  William  D.  Long,  Henry  0.  Long,  and 
Lucy  L.  Breckenridge." 

It  is  not  the  mere  power  of  disposal  which  is  given  here,  nor  power 
of  disposal  for  the  widow's  own  use  and  benefit,  but  the  power  of  dis- 
posal for  the  comfortable  support  of  herself  and  the  three  children  of  the 
testator.  Circumstanced  as  they  were,  there  was  given  power  to  dispose 
of  the  property  for  the  support  of  the  testator's  family.  The  testimony 
shows  most  ftiUy  that  the  widow's  life-estate,  or  estate  during  widow- 
hood, in  the  property,  was  utterly  valueless  as  a  resource  for  the  family's 
support;  that  it  would  have  been  impossible  to  have  made  sale  of  it  for 
any  amount  which  would  contribute  materially  to  that  end.  This  must 
have  been  known  and  seen  by  the  testator,  at  the  time  he  made  his  will, 
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from  the  nature  of  the  property.  Where,  in  such  case,  there  is  given  to 
the  life-tenant  the  power  to  dispose  of  the  property  for  a  certain  purposci 
which  purpose  it  would  be  impossible  to  answer  by  disposition  of  the 
life-estate,  and  which  would  be  effectuated  only  by  sale  of  the  property 
absolutely,  the  power  of  disposition  given  must  be  held  to  be  that  which 
is  necessary  for  the  accomplishment  of  the  object  for  which  it  is  given, 
— to  be  the  power  of  absolute  disposition.  The  will  was  drawn  by  the 
testator's  own  hand,  in  ignorance,  it  is  to  be  supposed,  of  any  technical 
rules  of  construction;  and,  when  he  gave  to  his  wife  power  to  dispose  of 
his  goods  and  estat^,  real  and  personal,  in  such  manner  as  she  might 
deem  most  conducive  to  the'  welfare  and  comfortable  subsistence  of  her- 
self and  their  children,  it  was  his  intention  the  family  should  be  sup- 
ported out  of  the  pi^operty;  and  we  can  have  no  doubt  that  his  meaning 
was  to  give  the  power  to  dispose  of  the  property  itself  if  it  was  needed 
for  that  purpose,  and  not  merely  the  widow's  estate  for  life  in  the  prop- 
erty. And  to  hold  that,  because  the  testator  had  given  to  the  widow  an 
estate  for  life  or  during  widowhood  in  the  property,  the  power  which  he 
gave  to  dispose  of  the  properly  was  a  power  only  to  dispose  of  her  estate 
for  life  or  during  widowhood  in  the  property,  would  be  to  make  use  of 
a  mere  artificial  rule  of  construction  to  frustrate  a  testator's  clear  mean- 
ing. Goods  and  chattels  and  lands  are  grouped  together  under  the 
power  of  disposal  which  is  given.  It  is  the  same  power  of  disposal 
which  is  given  in  respect  of  each.  It  is  unreasonable  to  suppose  that  it 
was  only  the  widow's  estate  for  life  or  during  widowhood  in  the  goods 
and  chattels,  and  not  the  goods  and  chattels  themselves,  which  the  tes- 
tator intended  she  should  sell  for  the  support  of  the  family.  Item  4,  in 
providing  that  no  sale  should  be  made  of  the  homestead,  affords  some 
implication  that  power  of  sale  of  the  whole  property  had  been  given, 
and  that  it  was  deemed  necessary  to  make  exception  of  the  homestead. 

It  is  objected  that  all  of  the  extrinsic  testimony  as  to  the  lands  being 
unimproved,  and  producing  no  income,  and  as  to  the  testator's  family, 
etc.,  is  improper  in  this  case.  This  objection  is  not  well  taken.  Rule 
10  of  the  general  rules  of  construction  of  wills  laid  down  by  Jarman  in 
his  work  on  Wills  (volume  2,  p.  841)  is:  "The  court  will  look  at  the 
circumstances  under  which  the  devisor  makes  his  will;  as  the  state  of 
his  property,  of  his  family,  and  the  like."  This  court  has  often  held 
that  there  may  be  created  a  life-estate  with  power  to  sell  and  convey  the 
fee,  and  limit  a  remainder  after  the  termination  of  the  life-estate.  Fair- 
man  v.  Becdj  14  111.  244;  Funk  v.  Egglestoriy  92  111.  515;  Harrdin  v. 
United  States  Exp.  Co.,  107  111.  443;  Henderaon  v.  Blackburn,  104  111.  227; 
MarkiUie  v.  Ragland,  77  111.  98.  It  depends  upon  the  intention,  to  be 
gathered  from  the  whole  instrument  in  the  light  of  the  circumstances 
surrounding  the  testator,  whether  the  power  be  given.  We  are  of 
opinion  that  by  this  will  the  widow  was  clothed  with  a  power  of  the 
disposition  of  the  absolute  estate  in  favor  of  herself  and  children,  and 
that  by  the  exercise  of  that  power  her  grantees  here  took  the  fee,  and 
not  her  mere  life-estate  in  the  lands. 

There  is  no  charge  in  the  bill  of  collusion  or  fraud  respecting  the  sale 
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of  the  property,  or  that  it.did  not  sell  for  its  full  value,  or  that  the  pro- 
ceeds of  the  sale  were  not  necessary  and  used  for  the  support  of  the 
&mi]y. 

The  view  we  have  taken  renders  it  unnecessary  to  consider  other  im- 
portant questions  which  are  raised  in  the  case. 

The  decree  will  be  reversed,  and  the  cause  remanded  for  further  pro- 
ceedings in  conformity  with  this  opinion, 

NOTE. 

Respecting  a  devise  with  a  limitation  on  the  fee,  see  Van  Home  ▼.  CampbeH,  (N.  Y.) 
3  N.  K.  Rep.  816,  and  note,  330,  331. 

It  is  said  in  Lienau  v.  Suninierfield,  (N.  J.)  4  Atl.  Rep.  660,  ^hat  where,  in  a  devise, 
the  quantity  of  the  estate  to  be  taken  is  expressly  defined  to  be  for  life,  and  words  adapted 
to  the  creation  of  a  power  of  disposal  without  restriction  as  to  the  mode  of  execution 
are  added,  the  superadded  words  will  be  construed  to  be  the  mere  gift  of  a  power  of  dis- 
position. 

In  Brockley'a  Api)eal,  (Pa.)  4  Atl.  Rep.  210,  a  testator  devised  and  bequeathed  all  his 
property  unto  his  widow ;  *' giving  her  full  power  and  authority  to  sell  the  whole  or 
any  part  of  my  said  real  estate,  and  execute  deed  or  deeds  therefor ;  and  in  case  anv 
of  my  estate  be  left  after  the  death  of  my  said  wife,  I  order  it  to  be  divided  as  follows," 
etc.,  among  his  children.  The  court  held  that  the  widow  took  but  a  lifie-edtate  in  the 
realty,  and  that  so  much  of  the  proceeds  of  the  real  estate  sold  by  the  widow  as  was 
not  used  by  hef  was  estate  of  the  decedent  "left"  and  that  his  children  were  entitled 
thereto ;  following  Follweiler*s  Appeal,  102  Pa.  St.  581. 

In  Re  Will  of  Jones  v.  Jones,  (Wis.}  28  N.  W.  Rep.  177,  the  testator  left  the  following 
will:  "After  my  lawful  debts  are  paia  and  discharged,  I  give,  bequeath,  and  dispose  of 
as  follows,  lo-wit:  To  my  beloved  wife,  Margaret  Jones,  all  that  is  in  ni^  possession  at 
the  time  of  my  decease;  and  also  my  wife  have  right  to  sell  the  estate,  if  that  will  be 
her  choice.  And  after  my  wife's  decease,  the  property  to  be  parted  to  my  dear  children  in 
equal  shares."  The  court  held  that  Margaret  took,  underthe  will,  only  an  estate  for  life  in 
the  property  of  the  testator,  with  power  to  sell  such  life-estate,  if  she  chose  to  do  so,  and 
her  children  took,  in  equal  shares,  a  vested  remainder  in  fee  in  such  property. 

It  was  held  in  Jones  v.  Bacon,  68  Me.  34,  that  an  absolute  power  of  disposal  in  the 
first  taker  of  an  estate  renders  asubsequent  limitation  repugnant  and  void. 

When  the  will  shows  a  clear  purpose  of  the  testator  to  give  an  absolute  power  of  dis- 
position to  the  first  taker,  the  limitation  over  will  be  void.  Howard  v.  Garusi,  3  Snp. 
a.  Rep.  575. 

It  is  said  in  McLellan  v.  Turner,  15  Me.  436,  that  where  there  is  an  express  devise  of 
a  life-estate,  coupled  with  a  power  of  disposal,  the  devisee  takes  the  fee. 

Where  the  first  taker  has  tne  power  of^disposal  by  deed  or  will,  a  devise  over  is  void, 
whether  the  property  be  real  or  personal.  Van  Home  v.  Cam  pbell,  (N.  Y.)  8  N.  E.  Rep. 
816. 

Where  property  is  devised  in  fee-simple  to  a  widow,  and  words  are  added  directing  the 
disposition  of  what  remains  at  her  death,  such  words,  if  precatory,  do  not  affect  her 
title,  and,  if  intended  to  impose  a  condition,  are  void  as  repugnant  thereto.  Alden  v. 
Johnson,  (Iowa,)  18  N.  W.  Kep.  696.  See  Rona  v.  Meier,  47  Iowa,  607 ;  Benkert  v.  Ja- 
ooby,  36  Iowa,  273 ;  Williams  v.  Allison,  33  Iowa,  278. 

In  Ide  V.  Ide,  5  Mass.  500,  Judge  Pabsons  says  that  **  whenever,  therefore,  it  is  the 
clear  intention  of  the  testator  that  the  devisee  shall  have  an  absolute  property  in  the 
real  estate  devised,  a  limitation  over  must  be  void,  because  it  is  inconsistent  with  the 
absolute  property  supposed  in  the  first  devisee." 

In  GifTord  v.  Cihoate,  100  Mass.  343,  it  is  held  that  a  devise  of  lands,  with  an  absolute 
power  of  disposal  in  the  first  taker,  renders  a  subsequent  limitation  repugnant  and  void. 
In  Jones  v.  Bacon,  68  Me.  34,  it  is  said  that  an  absolute  power  of  disposal  in  the  first 
taker  of  an  estate  renders  a  subsequent  limitation  repugnant  and  void.  This  was  a  case 
in  which  the  testator,  after  making  sundry  bequests,  proceeds :  "And  as  to  the  residue 
of  my  estate,  after  payment  of  my  just  debts,  I  give  and  bequeath  the  same  to  my  be* 
loved  wife.  •  •  •  And,  lastly,  I  further  direct  that  if  there  be  any  of  my  said  estate 
left  after  the  decease  of  my  said  wife,  then  the  said  property  lefli  to  be  equally  divided 
between"  two  persons  designated.  The  court  held  that  the  residue  of  the  estate,  after 
payment  of  testator's  just  debts  and  l^acies,  vested  absolutely  in  the  wife.  It  is  held 
by  the  supreme  court  of  the  United  States,  in  a  recent  case,  that  the  rule  is  well  estab- 
lished that  although  generally  an  estate  may  be  devised  to  one  in  fee-simple  or  fee-tail, 
with  a  limitation  over  by  way  of  executory  devise,  yet  when  the  will  shows  a  clear  pur- 
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pose  of  tbe  testator  to  give  an  absolute  power  of  disposition  to  tlie  first  taker,  the  lim- 
itation over  is  void. 

A  devise  of  land  to  another,  generally  or  indefinitely,  with  power  of  dispoeine  of  it| 
amounts  to  a  devise  in  fee.    Shaw  v.  Hussey,  41  Me.  4d5 ;  Stuart  v.  Walker,  72  Me.  146. 

Thus  it  is  held  by  the  court  in  Burleigh  y.  Clough,  52  N.  H.  267,  that  where  lands 
are  devised  with  words  of  inheritance,  or  generally,  without  words  of  limitation,  it  vests 
an  estate  in  fee  in  the  devisee,  and  that  estate  will  not  be  reduced  below  an'  estate  in 
fee  by  added  x>ower  of  disposal ;  the  expression  of  the  added  power  will  be  mere  sur- 
plusage, since  every  estate  in  fee  involves  an  absolute  power  oi  disposal  of  the  whole. 

In  McLellan  v.  Turner,  15  Me.  436,  it  is  held  that  where  there  is  an  express  devise  of 
a  life-estate,  coupled  with  the  power  of  disposal,  the  devisee  takes  the  fee. 

In  Hale  v.  Marsh,  100  Mass.  466,  where  the  testator  gave  all  his  property  to  his  wife, 
for  life,  with  power  to  dispose  of  the  whole  or  any  part  thereof^  real  or  personal,  at  her 
pleasure,  and  to  manage  and  improve  the  same  at  her  discretion,  and,  if  the  income  was 
not  sufficient  for  her  complete  maintenance,  gave  her  power  to  exx>end  so  much  of  the 
principal  as  she  might  elect,  and  for  such  purposes  as  she  mi^ht  deem  expedient,  with 
rail  power  to  dispose  by  will  of  such  portion  as  might  remain  tmexpended  at  her  de- 
cease, but  if  she  snould,die  leaving  any  unexpended  and  undisposed  of  bv  will,  he  gave 
it  to  a  third  person,  and  the  court  say:  **  The  gift  is  of  a  life-estate,  with  a  full  power 
of  disposition,  both  by  deed  and  will,  over  the  entire  property,  without  restriction  as  to 
the  time,  mode,  or  purposes  of  the  execution  of  the  power.  In  such  case  the  authorities 
seem  to  hold  that  the  life-estate  and  unlimited  power  of  disposition  over  the  remainder 
coalesce,  and  form  an  estate  in  fee,  and  that  the  devise  over  of  what  may  remain  is  void, 
because  inconsistent  with  the  unlimited  power  of  disposition  given  to  the  first  taker.'' 

It  is  said  by  the  supreme  court  of  Maine  in  the  case  of  Mitchell  v.  Morse,  1  Atl.  Bep* 
141,  that  a  devise  of  real  estate  without  words  of  limitation  vests  in  the  devisee  an  es- 
tate in  fee-simple ;  and  that  this  result  is  not  defeated  by  a  devise  over  of  the  remainder. 
*'  If  a  life-estate  only  is  given,  a  devise  over  of  the  remainder  is  good.  But  when  by 
the  terms  of  the  devise  an  estate  in  fee-simple  is  given,  the  addition  of  a  devise  over  of  the 
remainder  is  void,  because,  the  whole  estate  having  already  been  disposed  of,  there  is 
nothing  for  it  to  act  upon.  The  argument  usually  urged  against  this  conclusion  is  that 
the  devise  over  ought  to  be  allowed  to  cut  down  or  reduce  the  estate  previouslT  given 
to  a  life-estate,  upon  the  ground  that  such  must  have  been  the  intention  of  the  devisor. 
And  in  a  few  cases  this  argument  has  prevailed.  But  in  a  large  majority  of  the  cases, 
both  in  England  and  in  this  country,  it  is  held  that  a  mere  devise  over  of  a  remainder 
will  not  cut  down  the  estate  given  to  the  first  taker,"  The  same  doctrine  was  held  in 
Turner  v.  Hallowell  Savings  Inst.,  76  Me.  527. 

The  supreme  cpurt  of  the  United  States,  in  the  case  of  Howard  v.  Carusi,  8  Sup.  Gt 
Rep.  575,  held  that  a  devise  to  a  person,  '*to  be  held,  used,  and  enjoyed  by  him.  his 
heirs,  executors,  administrators,  and  assigns,  forever,  with  the  hope  and  trust,  how- 
ever, that  he  will  not  diminish  tbe  same  to  a  greater  extent  than  may  be  necessary  for 
his  comfortable  support  and  maintenance,  and  that  at  his  death  tbe  same,  or  so  much 
thereof  as  he  shall  not  have  disposed  of  by  devise  or  sale,  shall  descend"  to  certain 
other  parties  named  in  the  will  in  certain  proportions  fully  set  out  therein,  conferred  an 
estate  m  fee-simple,  with  an  absolute  power  of  disposition  in  the  person  to  whom  the 
devise  is  made,  and  the  limitation  over  is  void. 

It  is  held  in  Shaw  v.  Hussey,  41  Me.  495,  that  "the  general  rule  is  well  settled  that 
a  devise  to  one  without  words  of  inheritance,"  but  containing  the  power  to  dispose  of 
the  property  without  qualification,  is  treated  as  equivalent  to  a  devise  with  words  of 
inheritance.  See,  also,  Ramsdell  y.  Ramsdell,  21  Me.  2S8;  Hale  y.  Marsh,  100  Mass. 
468. 

But  to  the  general  rule  there  Is  an  exception,  and  that  is  where  a  life-estate  only  ii 
clearly  given  to  the  first  taker,  with  an  express  power,  on  the  happening  of  a  specified 
event  or  for  a  certain  purpose,  to  dispose  oi'  the  propertv,  the  life-estate  is  not  bv  such 
a  power  enlarged  to  a  fee  or  absolute  right,  and  the  devise  over  will  be  good.  Sm 
Ramsdell  v.  Ramsdell,  21  Me.  288,  and  Shaw  v.  Hussey,  41  Me.  4d& 
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DoNK  and  others  v.  Alexander  and  others. 

CSupreme  Court  of  ItHnaii,    June  12, 1886.) 

1.  Attacjhmbkts— Participation— Each  Writ  a  Ltbk  on  All  Pbopebtt  At- 
tached. 

Where  two  attachments  are  sued  out  of  the  same  court,  returnable  at  the 
same  term,  against  the  same  defendisint,  neither  attachment  is  entitled  to 

griority  over  the  other  in  respect  to  any  of  the  property  attached.    Each  writ 
\  a  lien  upon  all  of  the  property  attached  to  the  extent  of  the  entire  amount 
of  the  indebtedness  for  which  it  is  issued. 
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9.  6AHB~-lNTBRTBinNO  Ab»IOKMBKT  WILL  NOT  AFFBOT  RIGHTS  OF  SXTBSSQUEKT 

Attachment. 

An  asBigncient  by  the  debtor  intervening  between  the  two  attachments  will 
not  abridge  or  affect  the  rights  of  the  subsequent  attaching  creditor  i'u  par- 
ticipate in  the  proceeds  of  the  property  attached. 

8.  Same — Merger— Purchase  of  Judgment  and  of  Rights  of  Debtor's  As- 
signee Works  Mbrgbr  of  Character  of  Debtor  and  Creditor — Lien 
Extinguished  Thbbbbt. 

Where  an  attachment  creditor  pursues  his  remedy  to  Jadnnent,  and  then 
transfers  his  rights  under  the  Judgment  to  a  third  person,  and,  pending  these 
proceedings,  the  debtor  makes  an  assignment,  and  a  second  attachment  is 
sued  out,  returnable  to  the  same  term,  the  attachments  will  participate  pro 
rata  in  the  proceeds  of  the  property  attached.  But  if,  as  in  this  case,  the 
third  person  who  had  acquired  the  first  Judgment^also  purchases  the  rights  of 
the  debtor's  assignee,  he  then  holds  the  position  of  both  debtor  and  creditor. 
There  will  be  a  merger  of  these  two  characters,  his  lien  will  cease,  and  he  will 
not  participate  in  the  attachment  lien. 

4.  Same— Pbrishablb  Propbbtt—Sale  of,  will  not  Affect  Right  of  Par- 
ticipation. 

The  sale  of  attached  property  as  perishable,  under  section  20  of  the  attach- 
ment act,  (1  Starr  &  C.  St  c,  11,  §  20,)  prior  to  the  trial  of  the  attachments, 
does  not  affect  Uie  right  of  the  subsequent  attaching  creditors  to  participate 
in  the  proceeds  thereof. 

This  is  an  appeal  from  a  judgment  of  the  appellate  court  for  the  Fourth 
district.     The  following  is  a  statement  of  the  case: 

"Edmund  C.  Donk  and  others  filed  their  affidavit  in  attachment  against 
Ottomar  W.  Heyer,  November  28, 1881;  writ  issued  the  same  day,  returnable 
to  the  February  terra,  1882,  of  this  court;  levy  made  on  real  estate  of  Heyer, 
and  some  personal  property,  as  shown  by  writ;  additional  levy  on  other  per- 
sonal property  made  December  3, 1881,  as  sbown  by  writ,  and  sheriff's  in- 
dorsement thereon;  declaration  filed  February  9,  1882;  appearance  of  Otto- 
mar W.  Heyer  entered  by  W.  C.  Kueffner  on  the  fifth  Wednesday  of  the 
term;  and  judgment,  by  consent  of  parties,  for  $2,600.75,  as  per  stipulation 
on  tile,  on  the  fifth  Thursday,  being  the  twenty-third  of  March,  1882.  Alex- 
ander &  Taussig  commenced  suit  in  cu/sumpsit  against  Ottomar  W.  Heyer, 
December  2, 1881;  summons  issued  same  day;  writ  of  attachment  in  aid  sued 
out  and  issued  same  day;  both  writs  returnable  to  February  term,  1882;  levy 
was  made  on  all  the  property  before  then  attached  under  writ  in  favor  of 
Donk  and  others,  and  also  the  additional,  viz.:  *The  entire  stock  of  bone- 
black  in  the  buildings  on  the  premises,  about  fifty  barrels  of  marble  dust  or 
whiting,  one  part  barrel  grape  sugar,  two  kegs  of  syrup,  and  three  sets  of 
double  harness.'  The  additional  property  was  found,  and  directed  to  be  lev- 
ied on,  by  Mr.  Taussig,  one  of  the  plaintiffs;  and  this  additional  levy  was  also 
on  the  same  day  indorsed  on  the  Donk  writ;  declaration  filed  Februaiy  9»  1882. 
On  November  29, 1881,  Ottomar  W.  Heyer  made  an  assignment  to  Hugo 
Muench,  assignee,  in  pursuance  of  the  statute  of  Missouri  relating  to  assign- 
ments. This  deed  of  assignment  was  recorded  in  St.  Clair  county,  December 
3, 1881,  after  the  above  levies.  On  December  13, 1881,  the  circuit  court  of  St. 
Louis,  Mo.,  made  an  order  directing  said  Hugo  Muench,  assignee,  to  sell  all 
the  property  of  O.  W.  Heyer»  subject  to  all  incumbrances,  on  the  fifth  day  of 
January,  1882,  and  subject  to  the  approval  of  the  said  court.  On  January  5, 
1882k  said  assignee  sold  all  of  the  attached  property,  real  and  personal,  except 
that  sold  by  the  sheriff  as  perishable,  to  John  B.  Lovingston,  William  D. 
Marshall,  and  George  W.  Lubke,  as  trustees  for  a  corporation  thereafter  to 
be  formed,  for  $2,0^.  Said  sale  purported  to  be  in  pursuance  of  the  above 
order,  and  the  notice  of  the  sale  specified  that  the  sale  was  to  be  made  subject 
to  incumbrances.  Deed  made  by  assignee  to  said  vendees,  dated  January  7, 
1882.  Beport  of  sale  approved  by  St.  Louis  circuit  court,  January  &,  1882. 
v,7N,E.no.7 — 43 
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At  said  sale  personal  notice  of  the  levy  of  the  attachment  in  favor  of  Alex- 
ander &  Taussig  was  given  by  their  attorney. 

"On  February  27,  1882,  the  St.  Louis  Syrup,  Glucose  &  Grape  Sugar  Co. 
was  incorporated,  with  John  B.  Lovingston,  W.  D.  Marshall,  Geo.  W.  Lubke, 
L.  S.  Metcalf,  Jr.,  and  others  as  stockholders.  By  deed  dated  February  28, 
1882,  John  B.  Lovingston,  W,  D.  Marshall,  and  Geo.  W.  Lubke,  as  trustees, 
conveyed  to  the  St.  Louis  Syrup,  Glucose  &  Grape  Sugar  Co.,  in  considenv- 
tion  of  $30,000,  which  was  In  full-paid  shares  of  the  capital  stock  of  said 
party  of  the  second  part,  and  whereof  they  retained  for  themselves  as  trus- 
tees 812,000,  the  property  acquired  by  said  trustees  at  the  assignee's  sale; 
<  excepting  such  of  said  articles  as  have  been  heretofore  sold  by  the  sheriff  of 
said  St.  Clair  county,,  under  leyy  of  a  certain  writ  of  attachment  issued  in 
favor  of  Donk  Bros,  against  said  O.  W.  Heyer.'  On  January  26, 1882,  the 
sheriff  of  St.  Clair  county,  111.,  sold  the  perishable  property  levied  on  under 
the  attachment  of  Donk  Bros,  for  81,363.70.  On  April  11,  1882,  the  court 
rendered  judgment  for  82,600.76,  and  awarded  special  execution  therefor 
against  property  attached  in  favor  bf  Donk  Bros.  On  April  25, 1882.  the 
judgment  of  Dcmk  Bros,  v„  Beyer  was  duly  assigned  by  Donk  Bros,  to  Lyne 
S.  Metcalf,  Jr.,  and  a  special  execution  was  issued  upon  said  judgment  in 
favor  of  Donk  Bros,  on  March  19, 1883,  but  no  ^ale  made  under  it.  On  the 
twenty-fourth  of  October,  1883,  the  said  Lyne  S.  Metcalf,  Jr.,  executed  to 
the  St.  Louis  Syrup,  Glucose  &  Grape  Sugar  Co.  the  following  instrument: 

"  'Whereas,  Donk  Bros.  &  Co.,  on  November  28,  1881,  in  St.  Clair  county, 
Illinois,  sued  out  an  attachment,  and  levied  upon  certain  leasehold  and  other 
property  then  belonging  to  Ottomar  W.  Heyer,  defendant  in  said  cause,  and 
in  which  cause  judgment  was  on  March  23,  1882,  rendered  in  favor  bf  said 
Donk  Bros.  So  Co.  for  82,600,  and  costs,  and  which  judgment  was  subse- 
quently assigned  to  Lyne  Metcalf,  Jr.;  and  whereas,  the  St.  Louis  Syrup,  Glu- 
cose &  Grape  Sugar  Company  has  purchased  all  the  property  so  attached  and 
not  sold:  now,  know  all  men  by  these  presents  that  I,  the  said  Lyne  S.  Met-' 
calf,  Jr.,  of  St.  Louis,  Mo.,  do  hereby,  in  consideration  of  ten  dollars  to  me 
paid  by  said  St.  Louis  Syrup,  Glucose  &  Grape  Sugar  Company,  receipt  of 
which  is  acknowledged,  do  hereby  remise,  release,  and  forever  quitclaim  unto 
said  company,  their  assigns  and  legal  representatives,  all  and  singular  any 
right  or  lien  I  may  have  against  the  premises  and  property  so  attached,  of 
every  kind,  name,  and  nature,  and  do  hereby  further  assign,  transfer,  and 
set  over  unto  said  corporation  the  judgment  against  said  O.  W.  Heyer  here- 
inbefore recited,  and  assigned  to  me  by  said  Donk  Bros.  &  Co.,  to  have  and 
to  hold  said  property  and  premises  and  said  judgment,  with  all  the  rights 
that  I  may  or  might  be  entitled  to. 

**  •  In  witness  whereof,  I  have  hereunto  set  my  hand  and  seal  the  twenty- 
fourth  day  of  October,  1883.  L.  S.  Metoalf,  Jr.'    [l.  s.] 

"Acknowledged  at  St.  Louis,  Mo.,  recorded  in  the  recorder's  office  of  St. 
Clair  county.  111.,  in  Book  173,  page  456. 

"At  the  February  term,  1882,  of  the  circuit  court,  in  the  case  of  Alexander 
A  Taussig  v.  Heyer,  the  defendant  appeared,  and  filed  a  plea  to  the  declara- 
tion. Hugo  Muench,  as  assignee  of  Heyer,  filed  an  interpleader  claiming 
the  property  attached,  real  and  personal,  as  assignee.  Lovingston,  Marshal^ 
and  Lubke  interpleaded,  claiming  the  property  attached  as  their  own  as  trus- 
tees and  as  purchasers  from  Muench,  and  claiming  the  proceeds  of  sale  of  the 
perishable  articles  subject  to  the  Donk  attachment.  The  St.  Ix)uis  Syrup, 
Glucose  &  Grape  Sugar  Company  filed  their  interpleader,  claiming  the  real 
and  personal  property  attached  as  their  own.  Issues  were  joined,  and  at  a 
subsequent  term  all  the  issues  were  tried  and  decided  by  the  court  in  favor 
of  plaintiff,  and  judgment  rendered  in  the  sum  of  8902.56",  and  general  and 
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special  executions  awarded.  The  interpleaders  and  the  defendant  sued  out  a 
writ  of  error  to  the  appellate  court,  where  judgment  was  affirmed;  then  sued 
out  a  writ  of  error  to  the  supreme  court,  where  judsment  was  likewise  af- 
firmed. Upon  the  final  disposition  of  the  case  Alescknder  &  Taussig  caused 
an  execution  to  be  issued;  and,  all  the  personal  property  not  sold  as  perish- 
able, and  all  the  buildings  and  fixtures,  having  first  been  before  destroyed  by 
fire,  the  sheriff,  under  said  execution,  sold  the  leasehold  estate  of  said  Heyer, 
then  in  the  possession  of  the  St.  Louis  Glucose  Company,  to  plaintiffs  for 
$700,  March  5,  1884,  and  the  same  was  redeemed  by  said  glucose  company, 
March  8, 1884,  by  payment  of  $701.90  to  the  sheriff.  The  following  is  a 
statement  of  the  net  procei^ds  of  said  sales  under  said  attachment  writs: 
Proceeds  of  sale  under  Donk  Bros*,  attachment,       *-  -    $1,363  70 

Costs  of  attachment,  ....  $178  52 

Costs  of  execution,         -  -  •  •  7  45 


Net  proceeds  of  Donk  attachment,  -  -  $1,177  73 

Proceeds  of  sale  under  attachment  of  Alexander  &  Taussig,    •    $701  90 
Costs  of  attachment*  «  •  -  <  •    $  17  90 

Costs  of  execution,  ...  116  65 


Net  amount  left,       .  .  .  •  .  $567  35 

"And  this  was  all  the  evidence. 

"Then  the  circuit  court  found,  as  a  matter  of  law,  that  the  claim  of  the 
Judgment  of  Alexander  &  Taussig  was  preferred  U)  the  claim  of  Donk  Bros. 
&Co.,  and  entitled  to  preference  in  sharing  the  proceeds  of  the  said  sales, 
and  to  this  finding  Donk  Bros.  &  Co.  and  tbe  St  liouis  Syrup,  Glucose  & 
Grape  Sugar  Company  at  the  time  excepted,  and  then  the  said  Donk  Bros.  & 
Co.  and  the  said  compnny  moved  the  court  for  a  new  trial  or  hearing  of  the 
motion,  because  the  finding  of  the  court  was  contrary  to  law;  but  the  court 
denied  the  motion,  and  the  movers  thereof  excepted.  And  then  the  court 
ordered  the  sheriff  to  pay  out  of  the  proceeds  of  said  sales  the  judgment  of 
Alexander  &  Taussig  in  full,  and  the  balance  to  the  said  company,  and  to 
this  judgment  the  said  company  and  the  firm  of  Donk  Bros.  So  Co.  excepted, 
and  appealed  to  appellate  court  of  the  Fourth  district  The  appellate  court 
affirmed  the  judgment  of  the  circuit  court.  This  appeal  is  from  that  judg- 
ment." 

Charles  W.  Thomas^  for  appellants. 
Ohjoa.  P.  Knispdy  for  appellees. 

ScHOLFiELD,  J.  We  find  no  reason  to  disagree  with  the  appellate 
court  in  its  conclusions  as  to  the  law  on  these  facts  as  announced  in  its 
opinion  filed  on  affirming  tbe  judgment  of  the  circuit  couii;.  Donk  v.  St. 
Louis  Olucose  &  Orape  Sugar  Co.,  17  Bradw.  374.  But  counsel  for  ap- 
pellants contend  that  the  fact  that  appellant  did  not  purchase  the  perish- 
able property  sold  under  the  Donk  judgment  renders  the  reasoning  in 
the  opinion  of  the  appellate  court  inapplicable  to  the  case  before  thfe 
court.  This  seems  to  assume  that  the  Donk  attachment,  and  the  sale  of 
the  perishable  property  under  it,  are  independent  of  the  Alexander  & 
Taussig  attachment,  and  of  the  levy  of  both  attachments  upon  other 
property  which  appellant  did  purchase,  which  is  very  clearly  not  admis- 
sible. The  sale  of  the  perishable  property,  before  judgment  was  ob- 
tained, was  merely  to  prevent  loss.     Section  20,  Attachment  Act,  (1 
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Starr  &  C.  St.  318.)  So  far  as  any  question  involved  here  is  concerned, 
the  case  may  be  considered  just  as  if  that,  and  all  the  other  property  at- 
tached, had  remained'  in  the  hands  of  the  sheriff  until  the  final  sale  by 
him  of  all  the  property  attached  under  both  attachments;  for,  since  both 
attachments  were  returnable  at  the  same  term,  they  would  share  in  the 
property  attached  pro  rata,  (section  37,  Attachment  Act,  supra/)  and  this 
applies  as  well  to  the  proceeds  of  the  perishable  property  as  to  the  other 
property.  Neither  attachment  was  entitled  to  priority  over  the  other  in 
respect  to  any  of  the  property  attached;  and  each  was  a  lien  upon  all  of 
the  property  attached,  to  the  extent  o'  the  entire  amount  of  the  indebted- 
ness for  which  it  was  issued;  and  hence,  when  appellant,  after  it  became 
the  owner,  subject  to  these  attachments,  of  all  the  property  attached  ex- 
cept that  which  had  been  sold  as  perishable,  purchased  and  became  the 
assignee  of  the  Donk  judgment,  it  occupied,  to  the  extent  of  the  amount 
of  that  judgment,  the  position  of  both  debtor  and  creditor;  and  in  such 
cases  there  is  a  merger  of  the  qualities  of  debtor  and  creditor,  extinguish- 
ing both.  Abbott,  in  his  Law  Dictionary,  (volume  2,  tit.  "Merger,") 
says: 

"Merger  is  .the  equivalent  of  confusion  in  the  Roman  law,  and  (when  used 
with  reference  to  demands)  indicates  that,  when  the  qualities  of  debtor  and 
creditor  become  united  in  the  same  iiidividu&l,  there  arisen  a  confusion  ot 
riglits  which  extinguishes  both  qua'.itiea»  whence,  also,  merger  is  of  ten  called 
extinguish  men  t.  ** 

Bouvier  in  his  dictionary,  volume  2,  tit.  "Merger,**  under  the  head 
of  'Rights/  says : 

"Rights  are  said  to  be  merged  when  the  same  person  who  is  bound  to  pay 
is  also  entitled  to  receive.  This  Is  more  properly  caUed  a  confusion  of  rights 
or  extinguishment  When  there  is  a  confusion  of  rights,  and  the  debtor 
and  creditor  become  the  same  person,  there  can  be  no  rlgbt  to  put  In  execn- 
Uon." 

The  same  rule  is  recognized  in  Pomeroy's  Equity,  volume  2,  §§  789, 
790.  The  extinguishment  is  complete  at  law,  though  in  equity,  un- 
der certain  circumstances,  a  merger  or  extinguishment  will  be  pre- 
vented.   Id.  <  .  .     L 

The  assignments  of  the  judgment  invested  the  assignees,  m  the  or- 
der of  the  assignments  successively,  with  the  right  to  receive  the  amount 
to  which  the  plaintiff  in  the  judgment  was  before  entitled,  and  a  court 
of  law  recognizes  and  enforces  the  rights  of  such  assignees.  Chapman 
V.  Shattudc,  3  Oilman,  49;  Carr  v.  Waugh,  28  111.  418;  Morris'  Adm'n 
V.  Ghmey,  51  111.  461;  Hodson  v.McCkmnd,  12  HI.  170.  No  right, 
therefore,  recognized  by  a  court  of  law  remained  in  Donk  Bros,  after 
the  assignment,  and  there  was  nothing  to  prevent  the  1^  meiiger  or 
extinguishment. 

The  judgment  of  the  appellate  court  is  afl5rmed. 
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Henderson  v.  People. 

(Supreme  Court  of  lUiime.    Jane  12. 1886.) 

1.  Pebjobt— -TiXB,  Plagb,  ascd  Details  TsfiriFiBD  to  nr  Allboede)  PssjiTinr 

HOT  ImUATEBIAL  ISSUES. 

On  an  indictment  for  perjury,  the  alleged  perjury  consisting  of  false  testi- 
mony that  at  a  certain  time  and  place  the  defendant  was  offered  9S50  by  the 
deceased  if  he  would  kill  the  slayer  of  the  deceased,  which  was  given  in  evi* 
dence  on  the  trial  of  the  slayer  for  murder,  the  time,  place,  and  details  so 
testified  to  are  not  immaterial  issues  of  which  perjury  could  not  be  predi- 
cated. 
8.  Bams— Conclusion  of  Ikdictiient—Fobxai.  €k>NGLUBiON. 

An  indictment  for  perjury,  concluding,  "against  the  peace  and  dignity  of 
the  state  of  Illinois, "  is  sufficiently  formal.  The  ancient  conclusion,  ^'and  so 
the  lurors  aforesaid,  upon  their  oaths  aforesaid,  do  say,"  etc.,  "that  the  de- 
fendant did  commit  wUlful  and  corrupt  perjury.  **  etc.,  while  appropriate,  is 
not  material.  1  Starr  <S^  C.  St.  c.  88,  §  227,  par.  288. 
t.  Samb^— Evidencb  Held  to  Sustain  Conviction. 

The  evidence  in  this  case  is  reviewed,  and  JUld  to  sustain  the  conviction  of 
the  defendant. 

Error  to  Jackson. 

W.  J.  AUen  and  W.  W.  Baer^  for  plaintiflF  in  error. 

R.  J.  McMvain,  State's  Atty.,  and  W.  A.  Schwartz^  for  the  People. 

Craig,  J.  This  was  an  indictment  in  the  circuit  court  of  Jackson 
county  against  John  Henderson  for  perjury.  The  indictment  containa 
averments  of  the  pendency  of  a  certain  cause  of  People  v.  lAghtfoot^  for 
the  murder  of  one  Benjamin  W.  Moore,  the  jurisdiction  of  the  court,  etc. 
It  was  therein  then  alleged  that  '4t  became  a  material  inquiry  and  issue 
in  said  trial  whether  the  said  Moore  tried  to  hire  the  said  John  Hender- 
son to  kill  the  said  lightfoot;  and  the  said  John  Henderson,  being  so 
sworn  as  aforesaid,  wickedly  contriving  and  intending  to  cause  the  said 
Lightfoot  to  be  acquitted  of  said  felony,  did  then  and  there  feloniously, 
willfully,  corruptly,  and  falsely,  in  said,"  etc.,  ^'material  to  said  issue 
and  trial,  depose  and  swear  that  the  said  Moore  offered  him,  the  said 
John  Henderson,  at  the  town  of  Makanda,  in  said  county,  on  the  eight- 
eenth day  of  November,  A.  D.  1885,  the  sum  of  two  hundred  and  fifty 
doUara  if  he,  the  said  John  Henderson,  would  kill  the  said  Lightfoot; 
whereas  in  truth  and  in  fact,  as  the  said  John  Henderson  then  and  there 
well  knew,  the  said  Moore  did  not  oflfer  him,  the  said  John  Henderson, 
at  the  town  of  Makanda  aforesaid,  on  said  eighteenth  day  of  November, 
the  sum  of  two  hundred  and  fifty  dollars  if  the  said  John  Henderson 
would  kill  the  said  Lightfoot. **  The  indictment  then  concludes,  "con- 
trary to  the  form  of  the  statute  in  such  case  made  and  provid^,  and 
against  the  peace  and  dignity  of  the  same,  people  of  the  state  of  Illi^ 
nois."  The  defendant  entered  a  motion  to  quash  the  indictment,  and, 
after  conviction,  a  motion  in  arrest  of  judgment,  both  of  which  were 
overruled,  and  the  decision  of  the  court  on  the  motions  is  the  first  error 
relied  upon  to  reverse  the  judgment. 

Two  objections  are  made  to  the  indictment: 

First  J  it  is  contended  that  the  averment  wherein  it  is  alleged  that  the 
defendant  testified  that  Moore  tried  to  hire  him  to  kill  Lightfoot  on  the 
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eighteenth  day  of  November,  at  Makanda,  for  $250,  presented  an  imma- 
terial issue.  It  is  no  doubt  true  that  the  gist  of  the  offense  consisted  in 
giving  evidence  that  Moore  offered  the  defendant  money  to  induce  him 
to  kill  Lightfoot,  but,  at  the  same  time,  the  place,  amount,  and  the  time 
were  also  material  matters.  As  said  in  the  argument,  the  naming  of  the 
time,  place,  and  amount  added  strength  to  the  testimony  of  the  defend- 
ant on  the  issue  before  the  jury,  and  thus  became  a  material  part  of  his 
evidence.  It  is  a  mistake  to  suppose  that,  by  the  averment  in  the  in- 
dictment, the  defendant,  in  making  his  'defense,  was  confined  to  the 
place,  time,  and  amount  alleged.  As  said  before,  the  material  element 
of  the  crime  charged  against  the  defendant  was  that  he  testified  that 
Moore  offered  him  money  to  kill  a  certain  person.  In  his  defense  it 
might  have  been  proper  for  the  defendant  to  prove  that  Moore  offered 
him  money  to  do  the  act  at  a  different  time  and  place  from  that  named 
in  the  indictment.  Such  evidence  would  have  been  a  complete  answer 
to  the  charge  in  the  indictment,  and,  had  it  been  offered,  it  no  doubt 
would  have  been  admitted. 

The  second  objection  is  that  the  indictment  is  bad  for  the  reason  that 
it  fails  to  conclude  as  required  by  law.  The  form  in  the  old  precedents 
requires  a  formal  conclusion,  substantially  as  follows:  "And  so  the  jurors 
aforesaid,  upon  their  oaths  aforesaid,  do  say,"  etc.,  "that  the  defendant 
did  commit  willful  and  corrupt  perjury,"  etc.  While  it  might  be  well 
in  an  indictment  of  this  character  to  conform  to  the  formal  conclusion 
used  in  the  precedents,  it  is  not  material.  2  Chit.  Crim.  Law,  312; 
The  King  v.  Smithy  2  Leach,  856.  Our  statute  does  not  name  the  formal 
conclusion  as  an  essential  dement  in  an  indictment  for  perjury.  It  de- 
clares: 

**In  every  indictment  for  perjury  *  *  *  It  shall  be  sufficient  to  set 
fortl^  the  substance  of  the  offense  charged  upon  the  defendant  *  *  *  to- 
gether with  the  proper  averments,  to  falsify  the  matter  wherein  the  perjury 
is  assigned.    *    ♦    ♦"    Bev.  St.  c.  38.  §  227. 

The  indictment  conformed  substantially  to  the  statute,  and  we  regard 
it  sufficient. 

It  is  next  contended  that  there  was  not  sufficient  evidence  introduced 
to  warrant  the  conviction.  There  is  no  dispute  in  regard  to  the  fact  that 
on  the  trial  of  Lightfoot  for  the  murder  of  Moore,  in  the  circuit  court  of 
Jackson  county,  the  defendant  testified,  as  charged  in  the  indictment, 
that  Moore  offered  him  $250  to  kill  Lightfoot;  that  the  offer  was  made 
in  a  conversation  between  the  defendant  and  Moore  while  they  were  sit- 
ting on  some  apple  barrels  at  the  south  end  of  the  passenger  depot  plat- 
form in  Makanda,  on  Wednesday,  the  eighteenth  day  of  November, 
1885.  It  is  also  clear  from  the  evidence  that  Moore  was  in  Makanda 
on  the  eighteenth  day  of  November,  and  that  was  the  only  time  in  the 
month  that  he  was  there.  It  is  also  clear  from  the  evidence  that  Moor^ 
arrived  at  Makanda  on  the  train  about  noon  of  the  day,  and  returned 
on  the  north-bound  train  between  2  and  3  o'clock.  But  whether  the  de- 
fendant was  in  Makanda  and  saw  Moore  on  the  eighteenth  day  of  No- 
vember the  evidence  is  somewhat  conflicting.     Several  reliable  witnesses 


Digitized  by 


GoogleJ 


111.]  BABTH  V.  LINEB.  679 

who  were  at  the  depot  with  Moore  testify  that  the  defendant  was  not 
there,  and  no  conversation  occurred  between  Moore  and  the  defendant. 
It  appears  from  the  evidence  that  Moore  went  to  Makanda  to  see  a  jus- 
tice of  the  peace  in  reference  to  some  case  on  his  docket;  that  upon  ar- 
riving at  the  depot  he  went  immediately  to  the  oflBce  of  tjie  justice.  He 
remained  there,  as  the  justice  testified,  an  hour  or  an  hour  and  a  half. 
Then  the  justice  went  with  Moore  to  the  depot;  remained  there  a  short 
time;  ate  some  apples  out  of  a  barrel  on  the  platform;  then  the  two 
walked  across  to  Hartman's  store,  and  remained  there  15  pr  20  minutes; 
and  then  returned  to  the  depot,  where  they  remained  together  until 
Moore  took  the  train  for  home.  The  justice  testified  that  Henderson 
was  not  there,  and  no  conversation  occurred  between  him  and  the  de- 
fendant at  the  apple  barrels  on  the  depot  platform.  The  testimony  of 
the  justice  is  corroborated  by  other  witnesses  who  were  there  at  the  time. 
It  is  true  that  the  defendant  introduced  some  witnesses  who  testified 
that  he  was  there,  and  one  testified  that  he  saw  Moore  and  the  defend- 
ant in  conversation  together  at  the  depot.  This  witness,  who  was  a  law- 
yer without  a  license,  had  assisted  in  the  defense  of  Lightfoot,  and  was 
then  under  indictment  for  perjury.  On  his  cross-examination  he  testi- 
fied that  Henderson  was  on  a  drunk  the  day  before  he  testified;  that  he 
took  him  home  and  brought  him  back  the  next  day  to  the  trial.  Whether 
the  witness  testified  to  the  truth  was  a  question  for  the  jury.  Doubtless 
his  connection  with  Henderson,  and  his  seeming  control  and  manage- 
ment of  him  before  Henderson  testified  in  the  lAgJitfoot  Case,  did  not  in- 
spire the  jury  with  much  confidence  in  the  int^rity  of  his  evidence. 
We  do  not,  however,  deem  it  necessary  to  enter  upon  a  critical  review  . 
of  the  evidence  upon  this  question.  We  have  carefUly  examined  all  the 
evidence,  and,  in  our  judgment,  it  was  entirely  sufficient  to  authorize 
the  jury  to  arrive  at  the  conclusion  that  the  defendant  had  no  conversa- 
tion at  Makanda  with  Moore,  and  that  Moore  made  no  such  offer  as  he 
testified,  on  the  trial  of  Lightfoot,  was  made  to  him.  The  story  is  in- 
credible in  itself.  It  is  unreasonable  to  believe  that  any  person  of  ordi- 
nary intelligence  would,  at  a  public  depot,  in  the  presence  of  a  number 
of  people,  enter  into  negotiations  with  another  to  induce  him  to  commit 
murder  for  a  stipulated  sum  of  money.  Such  contracts  are  not  made  at 
a  public  place,  in  bro^d  daylight,  in  the  presence  of  witnesses;  but  it 
is  more  reasonable  to  believe  that  an  assassin  who  sought  to  engage  one 
to  aid  him  in  the  commission  of  such  a  crime  would  seek  a  dark,  se- 
cluded spot,  where  no  living  witness  could  see  or  hear  the  foul  bargain. 
We  think  the  verdict  of  the  jury  warranted  by  the  evidence,  and  the 
judgment  will  be  affirmed. 

018  ni.  874) 

Barth  v.  Lines  and  others.* 

(Supreme  Court  of  lUinoie.    June  12, 1880.) 

DowBR— Mtbnuptial  Agrekment— Relbasinq  Prospective  Cladib. 

An  antenuptial  agreement  reciting  that  each  of  the  parties  is  possessed  of 
a  separate  estate,  and  providing  that  each,  in  consideration  of  the  agreements 

^A  petition  for  reheariag  is  pending  in  this  case. 
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of  the  other,  waives  all  claim  which  he  or  she  may  acquire  by  the  marriage 
in  the  estate  of  the  other,  is  valid,  and  bars  the  claim  of  the  widow  of  such 
marriage  to  dower  ia  her  deceased  husband's  estate,  although  it  may  lack 
some  of  the  formalities  of  a  Jointure  agreement. 

Appeal  from  St.  Clair. 

W,  C,  Kueffmer  and  Javxes  M.  DiUy  for  appellant. 

Turiier  &  Holden,  R,  A,  Holbert,  and  A.  S.  Wilderman,  for  appellees. 

Magruder,  J.  In  June,  1875,  John  Barth,  a  resident  of  St.  Clair 
county,  a  widower,  47  years  old,  with  nine  children,  the  owner  of  about 
1,000  acres  of  land,  worth  from  $80,000  to  $100,000,  and  of  personal 
property  worth  from  $1,500  to  $2,000,  married  a  widow  named  Maria 
K.  Lines,  now  Maria  K,  Barth,  the  appellant  in  the  cause.  The  mar- 
riage took  place  in  St.  Louis,  Missouri,  on  the  twenty-ninth  day  of  June, 
A.  D.  1875.  Previous  to  the  marriage  an  antenuptial  contract  was 
made  between  Barth  and  Mrs.  Lines,  which  was  signed  by  them  on 
June  18, 1875,  the  day  of  its  date,  and  acknowledged  on  June  21 ,  1875, 
before  a  justice  of  the  peace  in  St.  Clair  county.  It  was  recorded  in  that 
county  on  June  8,  1876,  and  is  as  follows: 

*^This  agreement,  made  this  eighteenth  day  of  Jane,  A.  D.  1875,  between 
Mary  K.  Lines,  of  Mascoutah,  in  the  county  of  St.  Clair  and  state  of  Illinois, 
of  the  first  part,  and  John  Barth,  the  second,  of  the  county  and  state  aforesaid* 
of  the  second  part,  witnesseth,  that  wherens,  a  marriage  is  about  to  be  had 
and  solemnized  between  said  parties;  and  whereas,  said  Mary^  K.  Lines  is 
possessed  of  real  and  personal  estate,  to-wit,  certain  houses  and  lots  in  the 
.  platted  town  of  Mascoutah,  a  stock  of  store  goods,  negotiable  securities,  etc., 
and  the  said  John  Barth,  the  second,  is  also  possessed  of  real  and  personal 
estate,  to-wit,  farming  and  timber  lands  in  tlie  county  and  state  aforesaid, 
farm-stock,  and  negotiable  securities;  and  whereas,  it  is  mutually  desired  by 
the  said  parties  that  the  estate  of  each  shall  remain  separate,  and  be  subject 
only  to  the  sole  control  of  its  respective  owner,  as  well  after  as  previous  to 
the  solemnization  of  the  marria:ge:  they  hereby  mutually  agree  and  covenant, 
first,  that  the  estate  of  the  said  Mary  K.  Lines  shall  remain  her  separate  prop- 
erty, subject  entirely  to  her  individual  control  and  management  as  if  she  were 
unmarried;  the  said  John  Barth,  the  second,  not  acquiring,  by  force  of  said 
marriage,  for  himstilf,  his  heirs,  assigns,  or  creditors,  any  interest  therein,  or 
in  the  use  or  control  thereof,  or  in  the  income,  rents,  profits,  or  dividends 
arising  thereout.  And  whereas,  it  is  also  agreed  that  all  estate,  real  or  per- 
sonal, which  said  Mary  K.  Lines  may  hereafter  acquire  or  become  entitled  to 
in  any  manner  shall  be  held  by  her  to  her  separate  use  as  aforesaid,  and  be 
thereby  placed  beyond  the  control  and  management  of  John  Barth,  the  Sec- 
ond; now,  therefore,  it  is  agreed  by  said  John  Barth,  the  second,  in  consider- 
ation of  the  marriage,  and  of  a  further  consideration  hereinafter  mentioned, 
that  he  will  waive,  release,  and  relinquish  unto  the  said  Mary  K.  Lines  all 
the  dower  interest  in  tbe  real  estate  which  she  now  possesses,  or  hereafter 
may  acquire,  or  in  any  manner  become  entitled  to,  of  which  he  may  become 
vested  by  force  of  the  contemplated  marriage,  and  all,  at  all  times  during  the 
coverture  of  said  Mary  E.  Lines  permit  her  to  control  and  manage  said  estate, 
aqd  such  estate  as  may  hereafter  come  to  her  as  hereinbefore  is  named,  and 
to  receive,  expend,  or  reinvest  the  income,  rents,  and  profits  and  dividends 
thereof,  at  her  own  separate  discretion,  free  from  his  interference  or  control, 
to  her  own  separate  use;  and  the  said  John  Barth,  the  second,  hereby  cove* 
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nants  and  agrees  to  and  with  said  Mary  K.  Lines,  her  heirs  and  assigns,  that 
he  will  warrant  and  defend  said  estate  and  property,  and  all  such  estate  and 
property  as  she  may  hereafter  become  in  any  manner  entitled  to,  to  the  said 
Mary  E.  Lines,  against  himself  and  his  heira,  to  her  separate  use;  that  he 
will  permit  her  to  dispose  of  the  same  by  will  as  she  may  bequeath  the  same; 
and  that  he  will  not  in  any  manner  interfere  with  her  absolute  control  thereof. 
Second,  that  the  estate  of  the  said  John  Barth,  the  second,  shall  remain  his 
separate  property,  subject  entirely  to  his  individual  control  and  management, 
as  if  he  were  unmarried,  the  said  Mary  K.  Lines  not  acquiring,  by  force  of 
said  marriage,  for  herself,  her  heirs,  assigns,  or  creditors,  any  interest  therein, 
or  in  the  use  or  control  thereof,  or  in  the  income,  rents,  profits,  or  dividends 
arising  thereout.  And  whereas,  it  is  also  agreed  that  all  estate,  real  or  per- 
sonal, which  said  John  Barth,  the  second^  may  hereafter  acquire  or  become  en- 
titled to  in  any  manner  ihall  be  held  by  him,  to  his  own  separate  use,  as 
aforesaid,  and  be  thereby  placed  beyond  the  control  and  management  of  said 
Mary  K.  Lines,  now,  therefore,  it  ts  agreed  by  said  Mary  K«  Lines,  in  con- 
sideration of  said  marriage,  and  of  the  foregoing  covenants  on  the  part  of 
said  Barth,  the  second,  that  she  hereby  expressly  waives,  releasee,  and  relin- 
quishes unto  said  John  Barth,  the  second,  all  dower  interest  in  the  real  estate 
which  he  now  possesses,  or  hereafter  may  acquire,  or  in  any  manner  become 
entitled  to,  of  which  she  may  become  vested  by  the  contemplated  marriage, 
and  will  at  all  times  during  the  coverture  of  said  John  Barth,  the  second, 
permit  him  to  control  and  manage  said  estate,  and  such  estate  as  may  here- 
after come  to  him,  as  hereinbefore  is  named,  and  to  receive,  expend^  or  rein- 
vest the  income,  rents,  profits,  and  dividends  thereof,  at  his  own  separate  dis- 
cretion, free  from  her  interference  or  control,  at  his  own  separate  use;  and 
the  said  Mary  E.  Lines  hereby  covenants  and  agrees  to  and  with  said  John 
Barth,  the  secondt  his  heirs  and  assigns,  j^hat  she  will  warrant  and  defend 
said  estate  and  property*  and  all  sueh  estate  and  property  as  he  may  hereafter 
become  in  any  manner  entitled,  to  said  John  Barth,'the  second,  against  her- 
self and  her  heirs,  to  his  separate  use;  that  she  will  permit  him  to  dispose  of 
the  same  by  will  as  he  may  bequeath  the  same;  and  that  shd  will  not  in  any 
manner  interfere  with  his  absolute  control  thei^of. 

**  Witness  pi^r  hands  and  seals  the  day  and  year  above  written. 

"John  Barth,  the  Second.    [Seal.] 
"M.K.  Lines."  fSeal.] 

On  July  7,  1884,  John  Barth  died  kitestate,  leaving  the  appellant, 
his  widov,  and  eleven  children, — ^nine  of  them  the  children  of  a  former 
wife,  as  abpve  stuted,  and  two  of  them  the  fruit  of  hia  marriage  with  ap- 
pellant,— all  of  whom  are  the  appellees  in  this  cause.  The  appellant 
iiled  her  bill  on  September  5,  1884,  in  the  circuit  court  of  St,  Clair 
county,  for  assignment  of  dower  and  homestead;  and  the  contract  above 
recited  is  set  up  by  appellees  as  a  bar  to  her  claim  for  dower.  The  cir- 
cuit court  found  it  to  be  a  bar,  and  so  decreed.  This  is  an  appeal  from 
that  decree,  and  the  question  which  it  brings  before  us  is  whether  the 
agreement  in  question  is  a  bar  to  appellant's  right  of  dower  in  her  d^ 
ceased  husband's  lands. 

The  case  of  McGee  v.  McGee,  91  HI.  548,.  seems  to  be  decisive  of  the 
question.  We  there  held  that  an  agreement  substantially  the  same  as 
that  in  the  case  at  bar  was  in  equity  f^  bar  to  the  dower  of  the  demand- 
ant, although  it  was  wanting  in  the  requisites  of  a  legal  or  statutory 
^  jointure.  In  that  case  the  agreement  recited  that  each  party  owned  .real 
and  personal  property,  and  provided  that  each  shonld  retain  the  conir^ 
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and  possession  of  his  or  her  own  property  free  from  all  claim  on  the  part 
of  the  other,  and  each  thereby  renounced  all  claims  of  dower  or  other- 
wise in  the  lands  or  personalty  of  the  other. 

It  is  said,  however,  that  the  contract  passed  upon  in  McGee  v.  McOee 
was  made  in  1857,  and  that,  '^as  the  law  then  was,  the  husband,  on  the 
consummation  of  the  marriage,  succeeded  to  the  absolute  ownership  of 
the  personal  property  of  the  wife,  and  was  entitled  to  curtesy  in  her  real 
estate,  as  well  as  the  usufruct  thereof;"  whereas,  under  the  law  as  it 
fitood  in.  June,  1875,  the  husband  had  no  estate  as  tenant  by  the  curtesy 
in  his  wife's  land,  and  a  married  woman  was  as  much  entitled  to  the  . 
-separate  ownership  and  control  of  her  personal  property  as  though  she 
was  2k  feme  sole.  It  is  therefore  argued  that  by  the  agreement  now  und^ 
consideration  Barth  surrendered  nothing  to  the  appellant  as  a  considera- 
tion for  the  release-  of  her  dower  interest  in  his  lands  which  the  law  did 
not  already  secure  to  her  independently  of  any  contract.  It  is  to  be 
noted,  however,  that  when  appellant  made  the  agreement  in  question 
she  waa  a  woman  of  mature  years,  and  a  merchant  engaged  in  business 
for  herself.  She  owned  real  estate  worth  from  $1,500  to  $2,000;  con- 
sisting of  two  lots  in  Mascoutah,  upon  one  of  which  was  a  house  in 
which  she  kept  a  store.  She  also  owned  a  stock  of  "store  goods"  worth 
some  $4,000  or  $5,000,  If  she  should  die  before  her  husband,  he 
would  have  dower  in  her  real  estate,  and  become  the  absolute  owner  of 
one-third  of  her  personalty.  By  the  agreeipent  he  released  all  claim  to 
the  interests  which  the  law  would  thus  have  given  him  in  her  estate,  and 
empowered  her  to  dispose  of  it  by  will,  free  of  any  dower  rights  therein 
on  his  part.  She  made  the  same  relinquishment  to  him  of  whatever  in- 
terest the  law  would  give  her  in  any  of  his  property.  He  was  a  farmer, 
and  she  kept  a  store.  Each  was  to  control  and  manage  his  or  her  own 
property  free  from  any  interference  by  the  other.  The  marriage  seems 
to  have  been  a  sort  of  business  arrangement. 

The  statutes  of  most  of  the  states  now  make  the  wife  as  free  and  inde- 
pendent, in  the  control  of  her  property,  as  the  husband  is  in  the  control 
of  his  property.  As  a  result  of  this  legislation,  the  tendency  of  the  mod- 
em decisions  is  to  uphold  antenuptial  contracts  made  fairly  and  without 
fraud  by  adult  single  women. 

A  woman  "may  bar  her  dower  in  any  lawful  manner,  since  by  the  stat- 
tites  she  can  make  any  lawful  contract."  Wentworth  v.  WentvoorOij  69 
Me.  247. 

**There  is,  perhaps,  no  principle  better  settled  than  that  any  provision 
which  an  adult,  before  marriage,  agrees  to  accept  in  lieu  of  dower,  will 
amount  to  a  good  equitable  jointure."     Andrews  v.  AndrewSj  8  Conn.  79. 

"Where  the  parties  agree  beforehand  that,  after  marriage,  each  shall 
-hold  his  or  her  antenuptial  property  to  his  or  her  separate  use,  and  on 
;the  death  of  one  of  them  neither  shall  have  any  marital  claim  on  the  es- 
tate of  the  other,  this  is,  at  least  in  a  court  of  equity,  generally  esteemed 
vto  be  a  good  bar  to  dower."  Bish.  Marr.  Wom.  §  423. 
•  The  provision  of  our  statute  that  when  a  conveyance  is  made  to  or  in 
HtilSt  for  an  intended  wife,  for  the  purpose  of  creating  a  jointtire  in  her 
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favor,  with  her  assent,  to  be  taken  in  lieu  of  dower,  such  jointure  shall 
bar  any  claim  for  dower  by  her  in  the  lands  of  her  husband,  (Hurd.  Rev. 
St,  1885,  c.  41,  §  7,)  "cannot  be  said  to  deprive  her  of  the  power  to  bar 
her  right  to  dower  by  any  other  form  of  antenuptial  contract.  *  ♦  * 
This,  however,  is  not  the  case  of  a  settlement  or  jointure,  but  of  a  con- 
tract."    NaiU  V.  Maurer,  25  Md.  532. 

Scribner,  in  his  work  on  Dower,  (volume  2,  pp.  409,  413,)  says: 
"With  respect  to  the  legal  requisite  that  the  estate  limited  in  Jointure  be 
such  an  estate  of  freehold  as  should  continue  during  the  wife's  life,  no  such 
circumstance  will  be  necessary  inequity  in  order  to  make  the  jointure  an  ab- 
solute bar  to  dower  if  the  intended  wife  be  of  age  and  a  party  to  the  deed» 
because,  as  she  is  able  to  settle  and  dispose  of  all  her  rights,  she  is  competent 
to  extinguish  her  title  to  dower  upon  any  terms  to  which  she  may  think 
proper  to  agree.  *  *  *  The  cases  are  not  entirely  agreed  upon  the  ques- 
tion as  to  whether  an  antenuptial  contract,  which  merely  secures  to  the  wife 
her  separate  property,  and  makes  no  provision  for  her  out  of  the  husband's 
estate,  is  a  good  equitable  jointure;  but  in  a  majority  of  the  cases  it  is  held 
that,  if  it  l>e  a  part  of  such  agreement  that  the  wife  shall  relinquish  her 
dower,  it  will  be  good  in  equity." 

For  the  reasons  here  stated  we  think  that  the  agreement  made  by 
appellant  with  her  deceased  husband  operates  as  a  bar  to  her  claim  of 
dower  in  his  lands.  The  proof  shows  that  she  intended  it,  with  a  full 
understanding  of  its  meaning  and  effect.  It  rests  upon  the  consid- 
eration of  her  husband's  release  of  all  his  legal  rights  in  her  separate  ea^ 
tate. 

The  decree  of  the  circuit  court  is  therefore  affirmed. 


(U7  III.  es) 

In  re  Petition  of  Smith  for  Writ  of  Habeas  Oorpue. 
{Supreme  Court  of  llUnois.    May  24, 1886.) 

1.  ConTBMFT— FlHB— ObDEB  OP  iMFUSOmCBNT  FOB  NoH-PaTHSNT. 

Where  a  witness  is  properly  brought  before  the  court,  and,  for  failure  to 
answer  questions  propounded,  he  is  nned  for  contempt,  and  an  order  is  entered 
that  he  stand  committed  until  the  same  and  all  costs  are  paid,  such  order  is 
in  the  nature  of  a  final  process  or  means  of  enforcing  the  Judgment,  and  not 
a  Judgment  in  itself  .1 

2.  Sams— Such  Obdbb  not  Rbtiewabls  bt  Habeas  Ck>BPi7B. 

A  habea$  corpus  will  not  Ue  in  such  case,  as  it  doea  not  come  within  any  of 
the  statutory  grounds  for  a  httbeas  corpus  for  a  prisoner  under  process.  1  Starr 
&  C.  St.  c.  05,  par.  22.  A  writ  of  error  with  an  order  for  a  supersedeas  is  the 
proper  remedy.* 

Original  petition  for  tuibeas  corpus. 

MuLKEY,  J.  This  is  an  application  by  John  S.  Smith  for  a  writ  of 
habeas  corpus.  The  petition  shows  that,  in  obedi^ice  to  a  subpcena,  he 
appeared  before  the  grand  jury  of  Franklin  county,  then  le^^y  con- 
vened for  the  transaction  of  business;  that  upon  such  appearance  a  nuDcir 
ber  of  questions  were  propounded  to  him,  the  object  of  which  was  il» 
elidt  anything  he  might  know  about  others  than  himself  having  pla^^ 

...  J  .it 

*  See  note  #t  and  of  case. 
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at  any  game  or  games  with  cards  for  money  within  18  months  next  be- 
fore the  time  of  such  inquiry.  The  petitioner  answered,  in  substance 
that  he  knew  of  no  person  or  persons  having  so  played  whose  names  he 
could  give  to  the  grand  jury  without  furnishing  such  information  as 
would  lead  to  his  own  conviction,  and  on  this  ground  declined  to  answer 
the  questions.  The  matter  having  been  referred  to  the  court,  it  ruled, 
in  substance,  that,  while  the  witness  could  not  be  required  to  state  any- 
thing aflFecting  himself  personally  in  respect  to  such  game  or  games,  he 
was  bound  to  tell  what  he  might  know  of  others  being  engaged  in  such 
unlawful  gaming.  The  witness,  nevertheless,  still  standing  upon  what 
he  regarded  his  constitutional  rights,  declined  to  answer  the  questions, 
and  the  court  thereupon  imposed  upon  him  a  fine  of  |25,  and  order  that 
he  stand  committed  until  the  same,  together  with  all  costs,  was  paid. 
Declining  to  pay  the  fine  and  costs  as  required  by  the  order  and  judg- 
ment of  the  court,  he  was  taken  into  custody  by  the  sheriff  of  the  county 
for  the  purpose  of  being  committed  to  jail,  whereupon  the  witness  pre- 
sented his  petition  to  this  court,  setting  up  the  foregoing  facts,  and  ask- 
ing to  be  discharged  on  luibeaa  corpus. 

It  will  be  observed  that  the  imprisonment  complained  of  is  by  virtue 
of  an  order  in  the  nature  of  final  process  to  enforce  a  judgment  at  law 
for  a  specific  sum  of  money.  Such  being  the  case,  the  petitioner  can 
only  be  discharged  for  one  of  the  causes  set  forth  in  the  twenty-second 
section  of  the  habeas  corpus  act,  which  are  as  follows: 

**  First,  where  the  eonrtlias  exceeded  the  limit  of  its  jurisdiction,  either  as 
to  matter,  place,  sum,  or  person;  second,  where,  though  the  original  impris- 
onment was  lawful,  yet,  by  some  act,  omission,  or  event  which  has  subse- 
•quently  taken  place,  the  party  has  become  entitled  to  his  discharge;  third, 
where  the  process  is  defective  in  some  substantial  form  required  by  law; 
fourth,  when  the  process,  though  in  proper  form,  has  been  issued  in  a  case 
or  under  circumstances  where  the  law  does  not  allow  process  or  orders  for 
imprisonment  or  arrest  to  issue;  Af^h,  where,  although  in  proper  form,  the 
process  has  been  issued  or  executed  by  a  person  either  unauthorized  to  issue 
or  execute  the  same,  or  where  the  person  having  the  custody  of  the  prisoner 
under  such  process  is  not  the  person  empowered  by  law  to  detain  him;  sixth, 
where  the  pix)cess  appears  to  have  been  obtained  through  false  pretense  or 
bribery;  seventh,  where  there  is  no  general  law,  or  any  judgment  order  or 
decree  of  a  court,  to  authorize  the  process  if  in  a  civil  suit,  or  any  conviction 
if  in  a  criminal  proceeding.'' 

In  the  light  of  the  previous  decisions  of  this  court,  it  is  quite  dear 
the  petition  fails  to  make  out  such  a  case  as  will  authorize  this  court  to 
grant  the  relief  sought.  Such  being  the  case,  it  would  be  altogether 
useless  to  award  the  writ.  We  regard  the  petition  in  this  case  as  a  mere 
attempt  to  review  and  set  aside  a  judgment  at  law  for  an  alleged  error  in 
the  proceeding,  where  the  court  clearly  had  jurisdiction  both  of  the  per- 
son and  subject-matter  of  the  suit.  This  cannot  be  done.  The  petition 
shows  that  the  petitioner  wlis  regularly  brought  before  the  giand  jury  as 
i'Witn^ss;  that  he  refused  to  answer  questions  propounded  to  him;  and 
that  the  court  thereupon  imposed  a  fine  upon  him.  Whether  the  court 
was  authorized,  under  the  circumstances,  to  impose  the  fine,  was  a  mat- 


Digitized  by 


Google 


HI.]  IN  RB  SMITH*  686 

ter  which  the  law  authorized  and  empowered  the  court  to  determine 
just  as  in  any  other  case  of  allied  contempt.  While,  for  the  purposes 
of  the  argument,  it  may  be  conceded  the  court  erred  in  reaching  the  con- 
clusion it  did,  nevertheless  its  right  and  duty  to  pass  upon  the  question 
was  clear  beyond  all  question.  If  the  judgment  was  erroneous,  as  is 
claimed,  the  remedy  was  the  same  as  in  the  case  of  any  other  erroneous 
judgment,  where  the  right  of  appeal  or  writ  of  error  is  given. 

We  regard  the  order  directing  the  defendant  to  stand  committed  till 
the  fine  and  costs  were  paid  in  the  nature  of  final  process, — a  mere 
means  of  enforcing  the  payment  of  the  judgment,  which  would  have 
been  suspended  by  any  order  staying  the  judgment  itself.  If^  as  claimed, 
the  judgment  is  erroneous,  a  writ  of  error  was  the  appropriate  remedy, 
and  upon  that  hypothesis  we  must  assume  the  reviewing  tribunal  would, 
if  asked,  have  made  the  writ  a  supersedeas^  which  would  have  suspiended 
the  order  of  commitment  till  the  case  could  be  disposed  of  on  the  merits. 
The  following  authorities  fully  sustain  the  view  here  taken:  People  v. 
Ibeter,  104  111.  156;  Same  v.  Pirfenbnnk,  96  111.  68;  Same  v.  Whiiscm, 
74  111.  20;  Hammond  v.  PeopU,  32  111.  446. 

Had  the  circuit  court  simply  entered  an  order  in  this  case  committing 
the  petitioner  to  jail  till  he  answered  the  questions  propounded  to  Mm, 
quite  a  different  question  would  be  presented  for  determination.  But 
that  is  not  the  case  presented  by  this  record;  hence  the  constitutional 
question  argued  by  counsel  in  their  briefs^  is  not  clearly  presented,  and 
tiie  court  has  no  disposition  to  go  out  of  its  way  to  express  its  views  upon 
the  subject.  It  is  clear  the  imprisonment  here  complained  of  is  no  part 
of  the  punishment  inflicted  by  the  judgment,  but  is  a  mere  subsidiary 
order  in  aid  of  the  judgment,  and  which  would  have  been  discharged  by 
payment  of  the  judgment.  As  a  writ  of  error  may  be  prosecuted  as  well 
after  as  before  payment  in  such  a  case,  it  is  not  perceived  how  the  peti- 
tioner will  be  subjected  to  siny  particular  hardship  or  inconvenience  in 
holding  his  remedy,  if  he  has  any,  is  by  writ  of  error,  and  not  by  this 
proceeding.     Writ  denied. 

NOTE. 

As  appeal  will  not  li«  from  Jadgnient  for  contempt,  and  no  stay  of  proceedinsB  will 
be  granted ;  but,  if  the  power  of  the  court  to  flue  or  commit  is  exercised  tyrannically, 
the  case  may  generally  oe  remedied  by  habeas  corptts  or  oartionui,  Tyler  t.  Connolly, 
(Cal.)  2  Pac.  Rep.  414.  ^' 

A  witness  who,  without  sufficient  excuse,  refuses  to  answer  a  question  propounded 
to  her  by  the  grand  Jury,  and  revises  to  obey  the  order  of  the  court  directing  her  to  an- 
swer the  same,  is  guiltv  of  a  contempt  of  court,  for  which  she  may  be  punished  by  flna 
and  imprisonment.    Sx  parte  Harris,  (TTtah,)  5  Pac.  Rep.  120. 

;i 

1  The  dlerk  informs  us  that  the  brltfr  in  thia  case  wenr  not  filed.-^-S*. 
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Belleville  Say.  Bank  v,  Bornmak  and  others,  Ex'tb,  etc.^ 

(Supreme  Court  of  ItUnois.    May  12, 1886.) 

1.  GuAKANTY— Condition  That  Co-Guaranty  be  Secured. 

Where  the  president  of  a  corporation,  as  a  guarantor  of  a  draft  by  the  cor- 
poration upon  a  bank,  directed  the  treasurer  of  the  corporation  (o  inform  the 
cashier  of  the  bank  that  the  draft  was  not  to  be  taken  unless  A.  placed  his 
name  on  the  back  of  it,  which  the  treasurer  communicated  to  the  bank  cash- 
ier, and  A.  did  not  place  his  name  on  the  back  of  the  draft,  but  gave  a  sub- 
sidiary separate  writing  of  guaranty,  whereupon  the  bank  took  the  draft, 

] .    there  was  no  performance  of  the  condition,  and  no  guaranty  by  the  presi- 
dent. 

3.  Same  —  Leaving  op  Instrument  by  Obligor  with  Hib  Agent,  with  Con- 
dition FOR  Delivery,  not  an  Escrow 

The  leaving  of  the  draft  in  the  hands  of  the  drawer's  own  treasurer,  as 
above  stated,  by  the  company,  and  its  president  as  guarantor,  do  not  consti- 
tute a  delivery  in  escrow  by  such  guarantor. 

8.  EVIDBNCE— -PaBOL  EVIDENCE  AB  TO  WRITTEN  CONTRACT>— PaROL  DiRBGTIONB 

AS  TO  Delivery  op  Document  Admissible. 

Directions  to  an  agent  as  to  the  delivery  of  a  written  contract  may  be 

shown  by  parol  in  an  action  on  the  contract.    . 

4  Executors  and  Administrators— Invalid  Written  Claim  Presented— Re^ 

oovery  on  Former  Claim,  op  Which  This  was  Renewal,  not  Allowed. 

Where  a  written  obligation  is  presented  as  a  claim  against  an  estate,  and 

'such  instrument  proves  to  be  invalid,  but  was  given  in  renewal  of  a  former 

obligation,  a  recovery  upon  the  former  obligation  cannot  be  allowed  in  that 

proceeding.  . 

Error  to  appellate  court,  Fourth  district. 
Charles  W.  Thomas,  for  plaintiff  in  error. 
WUderman  &  HamiU,  for  defendant  in  error. 

Sheldon,  J.  This  is  a,n  appeal  from  a  judgment  of  the  appellate  court 
for  the  Fourth  district,  affirming  a  judgment  of  disallowance  by  the  cir- 
cuit, court  of  St.  Clair  county  of  a  claim  against  the  estate  of  Conrad  Bom- 
man^  deceased,  presented  by  the  Belleville  Savings  Bank  for  allowance 
ihthe  county  court,  and,  under  the  statuto,  certified  to  the  circuit  court 
for  hearing.     The  claim  presented  for  allowance  was  the  following: 

"310,000.  Office  of  Belleville  Nail  Mill  Co., 

"Belleville,  III.,  July  17, 1874. 

"Foar  months  after  date,  pay  to  the  order  of  Belleville  Savings  Bank,  ten 
thousand  doUara,  v^ue  received,  and  charge  same  to  account  of  Belleville 
Nail  Mill  Co.  Conii.ad  Bobnman,  Prest. 

,    .  r  "Ja«.  C.  Waitqh,  Sec'y.      -  ' 

*^Tm  ^:  Hi  JPtii^er,  Treas.,  Belleville,  nUnois.'!'   '.,     . 

Written  across  the  face  of  this  instrument  appear  the  words :  "Accepted . 
F.  H.  Pieper,  TreaSv"  On  the  back  are  the  signatures  of  Conrad  Bom- 
man  and  James  Waugh. 

The  trial  in  the  circuit  court  was  by  the  court  without  a  jury.  There 
was  evidence  that,  when  the  draft  was  given,  Bomman,  after  it  was  exe- 
cuted by  the  Belleville  Nail  Mill  Company,  put  his  name  on  the  back, 
and  gave  it  to  the  witness  Pieper,  directing  him  to  tell  the  cashier  of  iho 

>  A  petition  for  rehearing  is  pending  in  this  case. 
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Belleyille  Savings  Bank  that  it  was  not  to  be  taken  by  the  bank  unless 
Mr.  Abend  placed  his  name  on  the  back  of  it,  and  that  Pieper  did  so 
tell  the  cashier.  This  was  evidence  tending  to  show  that  Bornman  im- 
posed the  condition  that  the  draft  should  not  be  delivered  to  the  bank 
unless  Mr.  Abend  placed  his  name  on  the  back  of  it,  and  that  the  bank, 
at  the  time  of  receiving  the  draft,  knew  of  the  condition;  and,  in  sup- 
port of  the  judgment  of  the  circuit  court,  we  must  presume  that  court 
did  find  as  facts  the  existence  of  such  condition,  and  such  knowledge  of 
it.  If  there  had  been  performance  of  this  condition,  Bomman's-  name 
on  the  back  of  the  draft  would  have  ^mounted  to  a  guaranty  by  him  of 
its  payment.  But  without  such  performance  Bomman's  name  on  the 
draft  was  of  no  avail,  and  he  incurred  no  obligation  whatever  in  respect 
of  the  instrument.  Abend  never  did  place  his  name  on  the  back  of  the 
draft.  He  signed  a  separate  writing,  guarantying  the  payment  of  the 
draft  if  the  same  was  not  paid  by  the  Belleville  Nail  Mill  Company  or 
Conrad  Bornman.  This  was  not  at  all  a  compliance  with  the  condition. 
It  did  not  make  Abend  a  co-guarantor  with  Bornman,  or  liable  tp  share 
with  him  in  any  d^ree  the  responsibility  of  his  guaranty. 

Exception  was  taken  to  the  admission  of  the  testimony  of  Pieper^  as 
above,  as  being  parol  evidence  to  show  that  the  contract  of  guaranty  of 
Bornman  was  other  than  aa  it  was  written.  It  was  not  evidence  to  con- 
tradict or  vary  a  contract  in  writing,  but  to  show  that  no  contract  was 
made;  that  there  was  never  a  delivery  of  Bomman's  supposed  writing  of 
guaranty, — a  delivery  in  violation  of  the  condition  for  delivery  being  no 
delivery,  and  a  delivery  of  the  writing  being  essential  to  its  bmdipg 
force.  And  so  as  to  the  writing  being  in  escrow,  and  the  objection  that 
a  paper  must  be  delivered  to  a  third  person  if  in  escrow.  There  was  no 
ddivery  whatever  here,  in  escrow  or  otherwise.  Knight  v.  ffurWuty  74 
111.  133;  BenUm  v.  Martin,  ^2  N.  Y.  570;  Branacm  v.  J%e«,  7  Wend. 
191;  Jordan  v.  Dam,  108  111.  336. 

It  appeared  in  evidence  that  this  draft  was  given  in  renewal  of  a  like 
one  in  every  respect,  except  date  made  on  March  14, 1874,  and  accepted 
in  like  manner,  on  the  back  of  which  were  the  signatures  of  Conrad 
Bornman,  James  Waugh,  and  Edward  Abend,  co-guarantom  of  the 
paper.  Authorities  are  cited  to  the  efieci  that,  where  a  note  is  paid  off 
by  renewal,  the  debt  is  the  same;  the  debt  remains  unpaid;  the  credit 
is  extended;  that,  as  a  general  rule,  the  surrender  of  the  pre-existing  iiote 
does  hot  discharge  it,  but,  in  order  to  have  sucH  effect,  there  niitrst  be  an 
express  agreement  to  that  end.  It  Is  insisted,  under  this  rule,  tl^at  even 
if  the  draft  in  this  case,  and  Bornman's  alleged  guaranty  of  it,  be  invalid, 
there  may  then  be  recovery  on  the  old  draft  and  guaranty,  in  renewal  of 
which  the  one  in  suit  was  given.  How  that  might  be  had  the  .old'draft 
and  guaranty  been  presented  and  filed  as  a  claim  against  the  estate^  we 
need  not  now  decide.  The  only  claim  presented  in  writing,  aqA'^led 
against  the  estate  as  the  cause  of  action,  was  the  last  draft  and  .{^l\eged 
guaranty  of  July  17, 1874;  and  to  show  that  there  is  no  liability  thereon 
defeats  the  claim  which  is  here  presented  for  allowance.  Tt  is  true  that, 
in  the  adjudication  of  claims  against  a  decedent  in  the  cpujQty  court, 
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there  are  no  formal  pleadings, — no  declaration  is  required.  The  statute, 
however,  does  require  that  the  "claimant  shall  produce  his  claim  in 
writing;"  and  when  one  presents,  as  his  claim  against  an  estate,  an  in- 
strument in  writing  simply,  and  that  instrument  is  shown  by  the  proof 
upon  trial  to  be  invalid,  we  do  not  think  it  admissible  to  allow  a  recov- 
ery upon  a  different  instrument  in  writing,  although  the  former  may 
have  been  given  in  renewal  of  the  latter.  To  warrant  that,  there  should 
at  least  have  been  notice  given,  before  the  trial,  that  the  former  instru- 
ment would  be  relied  on  as  a  cause,  of  action,  in  order  to  have  given  op- 
portunity to  prepare  for  the  making  of  any  defense  there  might  be  against 
it.     The  record  discloses  nothing  of  any  such  notice  here. 

It  is  said  the  court  had  power,  in  this  case,  to  adjust  equities,  and 
give  judgment  according  to  the  right  of  the  cause;  that  Bowman  was 
willing  to  be  co-guarantor  with  Abend,  and  guaranty  half  of  the  debt; 
and  that  it  would  be  just  that  he  should  at  least  be  held  liable  for  what 
he  was  willing  and  expected  to  guaranty, — one-half  of  the  debt.  The 
question  is  one  of  l^al  liability.  If  Bomman  made  no  contract  of  guar- 
anty, there  was  no  liability  on  his  part.  We  find  that  he  made  no  con- 
tract. He  was  willing  to  guaranty  the  payment  of  the  draft  upon  the 
condition  that  Abend  would  ^e  a  co-guarantor  with  him.  Abend  de- 
clined to  become  such  co-guarantor,  and  so  Bornman  did  not  enter  into 
any  contract  of  guaranty.  Thei^e  is  no  principle  of  law  or  equity  for 
holding  him  bound  as  upon  a  contract  of  guaranty  made  with  Abend 
for  the  payment  of  one-half  of  the  debt  merely  because  he  was  willing 
to  but  did  not  enter  into  such  a  contract,  and  come  under  such  a  liability.' 

The  judgment  of  the  appellate  court  must  be  affirmed, 

Craig,  J.  On  the  evidence  introduced  in  the  county  court,  I  think 
the  plaintiff  was  entitled  to  recover.  The  feet  that  the  last  draft  was 
filed  as  a  claim  ought  not  to  defeat  a  recovery  in  a  court  where  no  plead- 
ings are  required,  when  the  evidence  introduced  shows  a  right  of  reoov- 
ery^  as  is  the  case  here. 

(119  ni.  51)  ,  / 

Chioago  &  A.  R.  Co.  9.  Bragonier* 
{&uprmne  Court  of  HHnoiB,    May  16, 1886.) 

1.  Afpbait— Affsllatb  CouRT'e  FnmiNo  of  Facts  Futai.. 

The  finding  of  facts  %y  the  appellate  court  is  final  and  conclusive  on  tbA 
supreme  court.    2  Starr  &  C.  St.  c,  110,  par.  89. 

2.  Haster  and  Sbrv ant— Railway  Employes— MACHtNBBT—-NoTiCB  of  Oon- 

DmoN  OF  Machinbkt. 

While  it  is  the  duty  of  a  railway  company  to  provide  fit  machinery  and  ap* 
pliances,  it  is  the  duty  of  employes  to  observe  and  report  defects  in  the  ma- 
ahineryused  in  the  especial  field  of  his  employment;  and  the  company  will 
not  be  chargeable  for  injuries  to  employes  resultinff  from  their  neglect  of  soch 
duty.  This  duty  of  employes  is  none  the  less  where  the  company  employs 
local  inspectors,  unless  such  inspection  is  given  exclusively  to  them.^ 

8.  TbIAL— iNSTKUCnONS  MUST  BB  BaSBD  ON  EviDBNCB. 

An  instruction  which  states  the  legal  effect  of  certain  facts,  of  whose  exists 
ejnce  there  is  no  evidence^  is^  grossly  erroneous. 

'See  note  at  end  of  case. 
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4.  Kaster  awd  Servant— Railway  Employbs— Duties  op  Company  and  Bm- 

PLOYE  IN  iNSFBOTEmO  MACHINEBY^HABITUAIi  ITEOLECT  OP  DUTY  BY  OTHERS 

NO  Excuse. 

The  fact  that  the  duty  of  employes  in  inspecting  cars  and  machinery  is  hab- 
itually disregarded  by  some  of  the  employes  of  the  company  will  not  excuse 
another  for  the  non-performance  of  hJk  duty  in  that  behalf.* 

6.  Same— Legal  Duty  op  Employes  to  Use  Care  cannot  be  Relaxed  by  Per- 
mission OP  Company. 

The  law  exacts  of  every  employe  the  observance  of  reasonable  care  and 
diligence  in  the  work  assigned  to  him,  and  that  duty  he  cannot  be  relieved 
from  by  his  employer. 

MuLKSY,  0.  J.,  and  Bhope,  J.»  dissent. 

Appeal  from  appellate  court,  Third  district. 
WiUiams  &  Capin  and  I^er  &  PhiUip$y  for  appellant. 
William  E.  Hughes^  for  appellee, 

Scxyrr,  J.  This  suit  was  brought  by  Elsie  Bragonier,  administratrix  of 
the  estate  of  William  Bragonier,  deceased,  against  the  Chicago  &  Alton 
Railroad  Company,  to  recover  damages  resulting  to  the  next  of  kin  oh 
account  of  the  deatii  of  the  intestate,  which  it  is  alleged  was  caused  by 
the  negligent  conduct  Of  defendant.  There  have  been  three  trials  of  the 
cause  in  the  circuit  court,  in  each  of  which  plaintiff  succeeded  in  obtain- 
ing a  judgment  against  defendant.  The  first  and  second  judgments 
were  reveraed  by  the  appellate  court  of  the  Second  district  on  the  appeal 
of  defendant,  but  the  last  one  was  afiirmed,  and  defendant  brings  the 
cause  to  this  court  on  its  farther  appeal. 

-Of  course,  there  can  be  no  controversy  in  this  court  as  to  the  facts  of 
the  case.  It  will  be  understood  the  trial  court  and  the  appeUate  court 
have  found  every  fact  the  evidence  tends  to  establish  in  favor  of  plain- 
tifiT,  and  the  finding  of  such  facts  by  the  latter  court,  under  the  statute, 
is  conclusive  in  this  court.  The  intestate  had  been,  and  was  at  the  time 
of  the  receiving  of  the  injury  which  caused  his  death,  a  brakeman  on 
defendant's  railroad,  and  was  so  employed  at  the  time.  On  the  morn- 
ing of  the  eighth  of  August,  1879,  the  intestate  was  one  of  the  number 
that  were  designated  by  the  proper  ofiicers  to  go  upon  what  is  called  a 
"wild"  freight  train  from  Roodhouse  to  St.  Louis.  The  usual  number 
of  men  were  assigned  to  the  train,  and  they  were  directed  to  leave  a  few 
minutes  after  2  o'clock  on  that  morning,  which  they  did.  After  leaving 
Roodhouse,  going  south,  the  first  stopping  place  was  the  Chicago,  Bur- 
lington &  Quincy  Railroad  crossing,  about  one-half  of  a  mile  from  White> 
hall.  The  train  then  went  on  to  tilie  yards  at  Whitehall,  where  it  was 
intended  some  cars  should  be  left.  In  doing  that  work  the  train  was 
separated,  and  the  car  that  injured  the  intestate  was  set  back  on  the  main 
•line.  At  that  point  there  was  a  slight  down  grade,  and,  to  prevent  this 
car  from  moving  forward  of  its  own  wdght,  one  of  the  brakemen  "chucked" 
it.  After  the  cars  had  been  set  ofT  the  engineer  moved  back  on  the  main 
line,  that  he  might  hitch  to  this  particular  car.  It  was  the  duty  of  the 
intestate  to  make  the  coupling,  which  he  undertook  to  do.     When  the 

i  See  note  at  end  of  case. 
v.7N.E.no.7— 44 
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engine  moved  back  to  fhis  car,  the  coupling  link  failed  to  enter  the 
bumper,  and  so  the  coupling  was  not  made.  The  striking  of  the  engine, 
however,  knocked  the  car  back  some  distance,  perhaps  20  or  30  feet. 
It  seems  the  link  did  not  enter  the  draw-head  because  it  had  not  been 
adjusted  to  the  proper  height.  Perceiving  the  diflBculty,  the  intestate 
undertook  to  change  the  link  into  another  pocket,  so  that  the  coupling 
could  be  made.  While  engaged  in  that  work,  the  car,  that  had  been 
pushed  back  by  the  concussion,  moved  forward- again  of  its  own  weight, 
and  struck  him,  inflicting  the  fatal  injury. 

It  is  averred  in  one  count  of  the  declaration  the  oar  that  caused  the 
injury  was  unfit  for  use,  in  that  the  brake-ratchet  was  broken  and  lost, 
in  consequence  of  which  the  car  could  not  be  cohtroUed;  that  intestate 
did  not  know  of  such  defect;  and  that  defendant  knew,  or  by  the  exer- 
cise of  a  high  degree  of  care  might  have  known,  of  the  existence  of  such 
defect  in  time  to  have  had  the  same  repaired.  In  another  count  it  is 
averred  the  ratchetrwheel  was  so  imperfectly  fitted  and  constructed  the 
dog  would  not  fall  in  place.  The  original  and  amended  declaration  con- 
tains quite  a  number  of  counts,  in  all  of  which  some  defect  in  the  ratchet- 
wheel  or  dog,  or  perhaps  both  of  them,  is  averred,  but  no 'other  defect 
in  the  car  is  stated.  In  most,  if  not  all,  of  the  counts  it  is  averred, 
by  reason  of  the  defect  in  the  ratchet-wheel,  the  brake  could  not  be  set, 
and  consequently  the  car  was  not  subject  to  control. 

At  the  trial  two  questions  "arose  in  the  case  as  made  by  the  declara- 
tion: (1)  Was  plaintiff  himself  guilty  of  negligence,  or,  what  is  the 
same  thing,  did  he  observe  ordinary  care  for  his  personal  safety?  And 
(2)  was  defendant  guilty  of  negligence  in  regard  to  that  which  caused  the 
injury?" 

It  is  conceded  the  facts  are  within  the  province  of  the  jury  to  find,  and 
the  law  applicable  to  the  facts  is  to  be  declared  by  the  court.  It  is  for 
this  reason,  if  the  court  misdirects  the  jury  as  to  the  law  applicable  to 
the  fiacts,  it  is  error.  Applying  these  obvious  and  well-understood  prin- 
ciples, there  is  manifest  error  in  this  record.  Before  coming  to  consider 
some  of  the  propositions  of  law  which  the  court  stated  to  the  jury  as  fix- 
ing the  liability  of  defendant  for  the  death  of  plaintiff's  intestate,  it  will 
be  necessary  to  recur  to  some  of  the  principal  facts  which  the  evidence 
tends  to  establish,  and  which  must  therefore  be  regarded  as  having  been 
so  found.  The  car  that  was  the  cause  of  the  accident  did  not  belong  to 
defendant.  It  was  a  "Blue  Line"  car,  and  belonged  to  the  West  Wis- 
consin Railroad  Company. .  It  came  on  defendant's  road  at  Joliet,  on 
the  night  of  the  second  of  August,  and  reached  Bloomington  at  3:25 
o'clock  the  next  morning,  left  Bloomington  at  8:40  o'clock  the  same  day, 
and  went  to  Jacksonville.  It  lay  there  until  the  afternoon  of  August 
the  7th,  when  it  was  taken  to  Roodhouse,  and  from  there  it  was  taken  ' 
to  Jerseyville  on  the  8th.  It  left  Roodhouse,  after  having  remained 
there  about  nine  house,  at  2:18  a.  m.,  on  the  morning  of  the  8th,  for 
Jerseyville,  and  in  less  than  an  hour  thereafter  the  intestate  received  the 
injury  from  which  he  died.  It  appears  the  company  had  car  inspectors 
on  its  line  of  road  over  which  the  car  passed,  at  Joliet,  D wight,  Bloom- 
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ington,  and  Roodhonse,  but  not  at  any  other  stations.  The  duties  of 
car  inspectors  are  not  prescribed  by  any  written  rules,  but  the  duties 
they  are  expected  to  perform  were  sufficiently  proved  both  by  plaintiff 
and  defendant.  While  it  is  .their  duty  to  make  reasonably  thorough  ex^ 
amination  of  all  cars  that  come  to  the  stations  where  they  are  located, 
their  examination  in  the  first  instance  is  most  generally  confined  to  the 
running  and  hauling  gear  of  the  cars,  and  unless  their  attention  is  called 
to  a  defect  in  the  car  by  the  train-men  they  seldom  go  on  top  of  a  car  to 
make  examination.  Of  course,  any  defects  that  can  be  discovered  must 
be  reported.  It  is  expected  that  idl  defects  that  can  only  be  discovered 
by  going  on  top:  of  the  cars  will  be  reported  to  them  by  the  train-men. 
Where  the  principal  shops  are  located,  the  most  thorough  examination 
of  cars  is  made  by  car  inspectors.  It  is  not  practicable  to  make  a  close 
examination  of  the  ratchet-wheel  and  dog  on  freight  cars  without  going 
upon  the  top  of  the  car. 

Rule  68,  given  in  evidence,  is  in  relation  to  the  duties  of  conductors 
and  train-men.  A  copy  of  it  is  placed  in  the  hands  of  all  employes  that 
have  anything  to  do  with  the  running  of  trains.  It  provides:  "Con- 
ductors and  train-men  must  be  in  attendance  at  the  trains  one  hour  be- 
fore leaving  time,  and  personally  know  that  everything  connected  with 
their  trains  is  in  perfect  order."  Another  rule  makes  it  the  duty  of  every 
employe,  to  exercise  the  utmost  caution  to  avoid  injury  to  himself  or  his 
fellows,  especially  in  the  switching  or  other  movements  of  cars  or  trains. 
While  these  rules,  enacted  by  the  company,  exact  a  high  d^ee  of  vig- 
ilance and  watchful  care  of  all  train-men,  still  they  impose  no  higher  du- 
ties than  the  law  itself  would  impose  upon  them  in  the  absence  of  all 
written  or  printed  rules.  Such  written  rules  are  important,  as  they  make 
known  definitely  to  all  such  employes  their  specific  duties.  It  is  the 
special  duty  of  a  brakeman  to  assist  in  the  control  and  management  of 
trains.  The  stopping  of  heavy  freight  trains  is  done  largely  by  the  use 
of  the  brakes.  It  is  known  to  every  brakeman  that  it  is  his  duty  to 
manage  the  brakes,  and  in  that  way  to  assist  in  stopping  and  otherwise 
control  the  running  of  these  heavy  freight  trains.  His  duty  in  that  re- 
spect can  only  be  performed  by  means  of  efficient  brakes.  On  freight 
trains  brakes  are  and  can  be  put  on  and  let  off  only  by  train-men  em- 
ployed for  that  purpose.  While  they  have  other  duties  to  perform ,  man- 
aging of  the  brakes  on  freight  trains  are  among  the  most  important.  As 
brakemen  are  expected,  on  such  trains,  to  constantly  use  the  brakes,  it 
becomes  their  reasonable  duty  to  see  that  they  are  always  in  order  for 
working;  otherwise  there  would  be  no  safety  for  the  service.  It  is  as 
much  the  duty  of  a  brakeman  to  observe  that  the  brakes  which  he  is  ex- 
pected to  handle  are  in  working  order  as  it  is  that  of  the  engine  driver 
to  see  that  his-  engine  is  in  order  for  use.  All  employes,  in  i^ese  re- 
spects, must  be  held  to  a  high  degree  of  care  tx>  insure  any  safety  at  all 
in  railroad  service.  This  is  no<!  declaring  any  new  doctrine.  It  is  sim^ 
ply.  the  application  of  weU-settled  principles,  and  nothing  more. 
'  in  Illinois  OmL<  R.  Co.  v.  Jeuodt^AQ  111.  99,  it  was  held,  it  was  the  duty 
of  a;bnikeman  >to .see  that  the  brake  was  im  a  fit  condition  for  Mse,  and 
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the  company  was  not  to  suffer  for  the  neglect  of  such  duty.  It  was  said 
the  condition  of  the  brake  was  a  matter  under  the  special  care  of  the 
brakeman,  and  it  was  his  business,  at  all  times,  to  see  that  it  was  in  a 
fit  condition  for  use,  and  report  defects  to  the  company.  The  same  rea- 
sonable rule  was  declared  in  Toledoj  W.  &  W.  Ry.  Co.  v.  Eddy,  72  111, 
138.  The  defect  insisted  upon  in  this  latter  case  was  in  the  ladder  at- 
tached to  the  car  for  tlie  use  of  employes.  It  was  said  the  evidence 
showed  plaintiff  had  been  in  the  constant  use  of  the  ladder,  and  it  was 
therefore  his  duty  to  know  that  it  was  in  repair,  and,  if  not,  to  have  re- 
ported it  to  the  proper  person  for  repair.  It  was  for  that  reason  held 
that  an  instruction  that  stated  it  is  an  implied  contract  by  the  company 
with  their  servants  that  they  will  keep  their  road  and  apparatus  in  safe 
repair,  and  in  such  condition  that  all  of  their  machinery  in  operating 
the  road  can  be  used  with  safety  to  their  employes,  was  not  accurate  un- 
der the  evidence. 

The  rule  of  law  undoubtedly  is  that  it  is  primarily  the  duty  of  the 
company  to  provide  good,  safe,  and  proper  machinery,  so  fisur  as  reason- 
able skill  and  diligence  can  construct  it;  but,  when  that  duty  has  been 
once  performed,  it  is  a  duty  devolving  upon  the  servants  operating  it  to 
observe  that  it  is  in  repair,  or  report  it  to  the  company.  There  is  no 
reason  why  employes  should  be  relieved  from  duties  the  law  has  hereto- 
fore imposed  upon  them,  nor  should  their  obligation  to  be  watchful  be 
relaxed.  There  are  many  cogent  reasons  why  both  the  company  and 
employe  should  be  held  to  a  strict  performance  of  their  respective  duties 
and  obligations  to  each  oth^r  and  to  the  public. 

In  view  of  these  well-understood  principles,  and  in. view  of  the  evi- 
dence, some  of  the  instructions  asked  by  plaintiff  ought  not  to  have 
been  given.  Many  of  them  were  highly  calculated  to  mislead  the  jury 
as  to  the  law  applicable  to  the  facts.  The  seventeenth  instruction  of  the 
series  is  radically  wrong.  It  not  only  does  not  state  the  law  accurately, 
but  it  was  calculated  to  mislead  the  jury  in  their  investigation  of  the 
case.     It  is  as  follows: 

"That  if  the  jury  believe  from  the  evidence  that  the  printed  roles  of  the 
company  requiring  train-men  to  examine  their  trains  were  habitually  disre- 
garded by  the  company  itself, — ^thatis,  if  the  officers  of  the  company  having 
charge  of  the  freight  trains  habitually  caused  such  trains  to  be  made  up*  and 
sent  out  on  the  company's  business  aiter  being  made  up,  without  afldrding 
brakemen  an  opportunity  to  examine  the  train, — ^such  fact,  if  proven,  would 
cause  the  rule  to  lose  its  authority  over  the  brakemen;  in  other  words,  tlie 
rule  must  be  obeyed  by  the  master  as  well  as  by  the  servant,  or  it  ceases  to 
be  operative  as  to  both." 

This  instruction  on  its  face  is  so  obviously  erroneous  and  vicious  in 
the  propositions  it  states  it  would  seem  to  be  wholly  unnecessary  to  re- 
mark upon  it.  It  assumes  there  is  evidence  that  the  officers  of  the  com- 
pany having  charge  of  the  freight  trains  habitually  caused  such  traiils  to 
be  made  up,  and  sent  out  after  being  so  made  up,  without  affoiding 
brakemen  an  opportunity  to  examine  them.  This  is  not  the  fact.  There 
is  not  a  particle  of  evidence  in  this  retord  that  shows,  or  even  tends  to 
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show,  the  officers  "habitually  caused"  freight  trains  to  be  made  up  and 
sent  out  without  affording  brakemen  an  opportunity  to  examine  them. 
But  the  conclusion  stated  does  not  follow  from  the  alleged  misconduct 
of  the  officers;  that  is,  the  "rule  must  be  obeyed  by  the  master  as  well 
as  by  the  servant,  or  it  ceases  to  be  operative  as  to  both."  Exactly  what 
is  meant  by  this  proposition  is  not  readily  understood.  The  rule  was 
never  intended  to  have  any  application  to  the  management  of  the  com- 
pany. It  relates  exclusivdy  to  conductors  and  train-men.  If  it  means 
negligent  conduct  on  the  part  of  officers  whose'  duty  it  is  to  make  up  and 
send  out  freight  trains  would  relieve  the  company  from  the  obvious  duty 
to  cause  its  cars  to  be  inspected,  nothing  could  be  more  erroneous,  or 
hurtful  to  railroad  service.  As  before  stated,  the  rule  imposes  no  higher 
duty  upon  brakemen  than  the  law  itself  imposes  in  regard  to  the  inspec- 
tion of  that  part  of  the  machinery  of  cars  which  they  are  required  to  use 
in  performing  their  customary  work;  and  it  would  be  a  most  dangerous 
doctrine  to  hold  that  the  omission  of  duty  by  other  employes  would  re- 
lieve them  from  the  duties  and  obligations  the  law  exacts  of  them. 
The  public  exigency  requires  of  all  railroad  employes  a  high  d^ree  of 
care  in  the  running  and  management  of  trains,  and  the  omission  of  duty 
by  one  servant  cannot  excuse  another  from  his  obligation  to  observe  care. 
Oftherwise  railroad  service  would  be  most  dangerous  both  to  freight  and 
passenger  traffic. 

In  this  connection  it  is  proper  to  remark  the  objection  taken  by  de- 
fendant to  the  evidence  permitted  to  go  to  the  jury,  that  some,  and  per- 
haps a  good  many,  brakemen,  omitted  to  observe  rule  58,  should  have 
been  sustained.  That  testimony  was  clearly  inadmissible.  It  cannot" 
be  that  the  omission  by  one  servant  to  perform  his  duty  would  afford 
the  slightest  excuse  for  the  same  n^ligent  conduct  in  another  employe. 
No  matter  how  many  other  brakemen  may  have  neglected  to  observe  the 
rale,  it  was  the  duty  of  the  intestate  to  conform  to  it  as  near  as  practi- 
cable, and  any  instructi6n  that  advised  the  jury  he  might  be  excused 
from  the  performance  of  his  duty  in  that  respect  was  positively  erro- 
neous. 

It  may  also  be  farther  remarked,  in  this  same  connection,  that,  while 
plaintiff's  counsel  disclaimed  any  purpose  to  prove  what  were  the  cus- 
tomary or  usual  duties  of  brakeman  on  defendant's  road,  he  was  permit- 
ted to  and  did  prove  what  was  termed  the  "work"  of  brakemen.  The 
word  "work,"  in  the  sense  used,  could  mean  nothing  else  than  "duty." 
As  used,  the  words  are  convertible  terms,  and  obviously  mean  the  same 
thing.  Either  party  had  the  right  to  prove  what  were  the  customary 
and  usual  duties  of  brakemen  as  to  the  insplection  of  the  brakes,  but  that 
privilege  Was  denied,  by  the  rulings  of  the  court,  to  defendant.  In  this 
there  was  error. 

The  second  instruction  of  ^he  series  given  for  plaintiff  is  also  objection- 
able, both  as  to  the  phraseology  and  as  to  the  propositions  of  law  it  as- 
flumes  to  state.     It  is  as  follows: 

"^Tliat  where  a  railroad  company  andertakes  the  work  of  inspecting  its 
ears,  and  is  shown  by  the  evidence  to  have  intrusted  that  work  to  other  serv- 
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ants  than  its  brakemen,  a  brakeman  employed  by  that  railroad  company, 
who  goes  upon  one  of  the  company's  trains  to  work,  has  a  right  to  expect 
that  the  cars  with  which  he  is  to  work  are  safe  and  suitable  cars  wherewith 
to  work,  and  that  the  company  employing  him  has  exercised  a  reasonable 
degree  of  care  to  ascertain  and  remedy  any  defects  arising  from  want  of  re- 
pairs which  would  be  discovered  by  a  reasonably  careful  inspection,  if  such 
defects,  for  want  of  repair,  will  make  the  car  unsafe  to  the  life  and  limbs  of 
the  brakeman  while  he  is  doing  his  work  in  a  reasonably  prudent  manner, 
and  using  ordinary  care  for  his  own  personal  safety,  and  to  ascertain  any  de- 
fects in  the  cars  caused  by  want  of  repairs,  if  any." 

This  instruction  assumes  it  is  shown  from  the  evidence  defendant  had 
intrusted  the  work  of  inspecting  its  cars  to  ''other  servants  than  its 
brakemen."  Whatever  defendant  may  have  done  in  that  regard  was  a 
question  of  fact  for  the  jury,  and  not  a  fact  to  be  stated  by  the  court. 
It  makes  the  impression  on  the  mind  that  it  is  shown  by  the  evidence  in 
this  case  that  defendant  had  intrusted  the  work  of  inspecting  its  cars  to 
other  servants  than  its  brakemen,  and  in  that  respect  it  was  erroneous 
and  misleading. 

But  a  worse  feature  of  this  instruction  is,  it  implies  by  its  terms  that, 
when  a  railroad  company  employs  local  inspectors  of  its  cars  at  particu- 
lar stations,  it  thereby  relieves  aU  brakemen  from  the  duty  to  observe 
whether  the  brakes  on  the  cars  they  may  be  using  are  in  repair,  and  fit 
for  present  use.  If  this  is  not  its  meaning,  it  can  have  no  possible  ap- 
plication to  the  facts  of  the  case.  That  this  is  its  evident  meaning  is 
clear  from  what  follows,  when  it  is  said  such  brakeman  ''has  a  right  to 
expect  that  the  cars  with  which  be  is  to  work  are  safe  and  suitable 
wherewith  to  work,"  and  that  the  inspection  has  been  done  with  such 
care  that  he  may  enter  upon  the  work  of  braking  without  making  any 
examination  for  himself.  The  principle  sought  to  be  stated  could  not 
be  regarded  as  law  in  any  event,  unless  it  had  been  added,  "when  the 
company  had  intrusted  the  exdurive  work  of  inspecting  its  cars  to  other 
servants  than  brakemen."  That,  however,  is  not  this  case.  The  fact 
defendant  may  have  and  did  employ  car  inspectors  at  certain  stations 
did  not  relieve  brakemen  from  the  duty  to  observe  the  rule  in  regard  to 
inspecting  that  part  of  the  machinery  they  are  expected  to  handle.  The 
duty,  in  that  respect,,  is  as  imperative  as  if  they  were  the  sole  inspectors. 
It  is  simply  laying  the  same  duty  upon  other  servants,  as  an  additional 
guaranty  the  work  may  be  faithfully  and  certainly  done.  Aside  from 
this  view,  these  car  inspectors  are  local,  at  stations  wide  apart,  and  it  is 
therefore  impracticable  for  them  to  inspect  brakes  and  other  machinery 
at  every  station,  as  the  safety  of  the  service  requires  shall  be  done.  But 
it  is  apprehended  it  is  not  in  the  power  of  the  company  to  relieve  brake- 
men  from  the  obligation  to  observe  care  in  doing  the  work  particularly 
allotted  to  them,  by  rule  or  otherwise.  The  law  exacts  of  every  em- 
ploye the  observance  of  reasonable  care  and  diligence  in  the  work  as- 
signed to  him,  and  that  duty  he  c^not  be  relieved  from  by  his  em- 
ployer or  otherwise.  That  would  be  to  permit  the  employer  to  allow 
negligence  to  the  servant,  which  the  law  will  not  tolerate  under  any  cir- 
stances..    Any  instruction  that  holds  that  a  servant  in  the  employ  of  a 
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railroad  company  may  be  rdieved  from  the  observance  of.  that  care  the 
law  exacts  of  him  is  pernicious  in  the  extreme. 

The  third  instruction  assumes,  in  direct  terms,  ''such  inspection  is 
taken  by  the  master," — ^that  is,  the  inspection  of  its  cars  in  this  caSe, — 
and  for  that  and  other  obvious  reasons  is  faulty,  and  should  not  have 
been  given. 

In  many  of  the  instructions  the  jury  were  told  it  is  an  undertaking  of 
a  railroad  company  "with  its  brakemen  to  exercise  reasonable  care  to  fur- 
nish safe  and  suitable  cars  to  work  with.  That  is  undoubtedly  the  law; 
but  the  doctrine  stated  has  nothing  whatever  to  do  with  the  present  case, 
and,  under  the  evidence,  was  calculated  to  mislead  the  jury.  It  is  not . 
pretended  the  car  that  caused  the  death  of  the  intestate  was  faulty  in  its 
original  construction.  The  only  ground  of  liability,  as  stated  in  the 
declaration,  is  that  the  rachet^wheel  and  the  dog — one  or  both  of  them — 
^ere  out  of  order.  No  other  defect  is  alleged  to  exist  in  the  car,  nor 
does  the  proof  show  it  was  otherwise  imperfect  in  its  construction,  or 
that  it  was  in  any  way  out  of  repair.  The  attention  of  the  juty  should 
have  been  directed  to  the  defects  stated  in  the  declaration,  and  not  gen- 
erally to  the  condition  of  the  car,  about  which  no  controversy  existed. 
This  manner  of  instructing  the  jury  was  condemned  by  this  court  in 
Toledo,  W.  &  W.  Ry.  Oo,  v.  Eddy,  «wpro. 

The  giving  of  the  seventh  of  plaintiff's  instructions  makes  some  further 
discussion  necessary,  and  will  warrant  an  allusion  to  some  facts  in  the  case 
not  previously  stated.  By  it  the  jury  were  told,  in  substance,  if  they  be- 
lieve from  the  evidence  it  was  no  part  of  the  duty  of  brakemen  to  inspect 
freight  cars,  and  to  ascertain  defects  making  the  same  unsafe,  then  it  was 
the  duty  of  defendant  to  provide  some  method  of  inspecting  such  cara 
whereby  such  defects  coidd,  by  the  exercise  of  ordinary  care,  be  ascer- 
tained and  remedied,  and  the  omission  to  do  so  would,  render  the  com- 
pany liable  for  an  injury  to  a  brakeman  using  the  same  with  ordinary 
care.  If  this  charge  simply  means  the  jury  may  find  it  is  no  part  of  the 
duty  of  a  brakeman  to  inspect  care  generally  as  to.  their  coiistf  laction,  the 
strength  of  the  wheels,  or  axles  or  timbera  used  in  c6nstructij:ig  them., 
undoubtedly  the  jury  might  so  find,  tor  no  one  pretends  it  was  any  part 
of  the  duty  of  a  brakeman'to  make  any  such  general  inspection  of  cars. 
But  whether  it  was  the  duty  of  braket)ien  to. make  a  getneral  inspection 
of  freight  cara  is  not  now  and  was  not  a  question  on  the  trial,  and  it  wais 
error  to  introduce  it  into  this  case  by  instruction  or  by  argument.  Neitheir 
rule  58  nor  the  law  requires  any  such  duties  of  brakemen.  What  the 
rule  and  what  the  law  do  require  of  them  is  that  they  shall>  observe 
whether  the  machinery  they  are  to  handle  is*ih  ordef,  an(|.  rjeiisbnably  fit 
for  use;  and,  if  this  instruction  means  the  jury  might  believe  from  the 
evidence  brakemen  were  not  bound  to  observe^^ffi^jir  duty  in  that  respect, 
it  was  faulty,  and  should  not  have  been  given.     .•  V 

The  concluding  sentence  of  the  instriibtion  isalsio  calcttlated  to,  and  no 
doubt  did,  mislead  the  jury.  It  says:  ''If  he  [latestatel  bad.  no  notice, 
!or  by  the  exeroise  of  reasonable  care  c^tild  have  had  i:(6  tteftice,  of  that 
dangerous  and  defective  condition  of  tli$i  car."    ]^ere,  again^  a. vice  corq- 


Digitized  by 


Google 


696  KOBTHSA0TBBN  BEPORTEB.  [111. 

mon  to  many  of  the  instructiona  given  for  plaintiff  is  apparent.  What 
reason  was  there  for  directing  the  attention  of  the  jury  to  "that  dangerous 
and  defective  condition  of  the  car?"  No  complaint  has  been  mads  as 
to  the  car  itself..  So  far  as  this  evidence  discloses,  it  was  well  constructed 
and  in  repair.  Why  was  not  the  attention  of  the  jury  directed  alone  to 
the  ratchet-wheel  and  the  dog  that  rendered  the  brake  inefficient?  No 
other  ground  of  liability  was  stated  in  the  declaration,  or  even  claimed 
by  the  proof.  It  is  simply  absurd  to  direct  the  jury  to  inquire  whether 
the  intestate  could ,  by  the  exercise  of  ordinary  care,  have  discovered  the 
condition  of  the  ratchetrwheel  and  dog  if  they  were  in  the  condition  the 
witnesses  say  they  were.  The  slightest  examination  would  have  dis- 
closed their  exact  condition,  and  the  law  imposed  upon  him  the  duty 
to  make  examination  with  reasonable  care.  The  brakeman  employed 
on  the  train  with  the  intestate  discovered  its  condition  as  soon  as  he 
touched  the  brake.  Had  the  intestate  tried  the  brake  at  any  time,  he 
would  have  learned,  as  his  fellow-brakeraan  did,  it  waa  out  of  repair. 
Surely,  by  the  exercise  of  ordinary  care  he  would  have  discovered  its 
condition;  and  charging  the  jury  to  inquire  whether  he  could  have  ascer- 
tained its  condition  by  the  use  of  ordinary  care  is  simply  to  afford  tUem 
a  pretext  to  find  the  intestate  did  not  know  the  condition  of  the  brake* 
that  they  might  find  a  verdict  for  plaintiff. 

The  great  number  of  instructions  given  on  behalf  of  both  plaintiff  and 
defendant  renders  it  impracticable  to  comment  on  all  of  them  without 
extending  this  opinion  to  a  most  unreasonable  length.  Enough  has  been 
said  to  indicate  to  the  trial  court  the  views  entertained  by  this  court  as 
to.  the  law  applicable  to  the  facts,  and  on  another  trial  the  instructions 
should  be  made  to  conform  as  near  as  practicable  to  the  law  as  stated  in 
this  opinion. 

The  judgment  of  the  appellate  and  circuit  courts  will  be  reversed,  and 
the  cause  remanded  to  the  circuit  court. 

Mui^BTi  C.  J.y  and  Shops,  J.     We  do  not  concur  in  the  opinion  in 

this  case. 

NOTE, 

1.  Dorr  OP  Railway  CkmPANT  to  Inspbot  Cabs.  It  is  a  general  rale,  applicable  to 
all  kinds  of  service,  that  a  master  who  negligently  fails  to  furnish  his  servants  with  safe 
machinery*  means,  and  appliances  for  the  work  required  to  be  done,  is  liable  for  injn- 
ries  to  the  servant  caused  by  such  negligence.  Thompson  v.  Hermann,  (Wis.)  8  N.  W. 
Rep.  579. 

xc  \a  the  duty  of  a  master  to  use  due  care*in  supplying  and  maintaining  suitable  in- 
strumentalities for  the  performance  of  the  work  required  of  his  servants.  This  duty  is 
imposed  upon  him  as  master.  It  is  an  absolute  and  personal  duty;  that  is  to  say,  it  is 
one  from  responsibility  for  the  proper  discharge  of  wiiich  the  master  cannot  escape  by 
intrusting  its  perforhiance  to  a  servant  or  agent.  If  the  master  does  so  intrust  it,  the 
servant  or  agent  is  charged  with  the  master"s  duty,  and,  in  the  case  of  a  corporation, 
such  servant  or  agent  occupies  the  place  of  the  corporation,  and  the  latter  is  deemed 
present,  and  consequently  liable  for  the  manner  in  which  such  servant  or  agent  acts. 
The  negligence  of  the  agent  or  servant  in  such  cases  is  the  negligence  of  the  master. 
Thompson  v.  Drymala,  (Minn.)  1  N.  W.  Rep.  255. 

It  is  said  in  Ransier  v.  Minneapolis  &  St.  L.  Ry.  Co.,  (Minn.)  20  N.  W.  Rep.  3S2,  that 
the  nse  by  a  servant  of  defective  and  unsafe  machinery  delivered  to  him  for  use  by  the 
master,  although  the  servant  niav  have  been  guilty  of  negUgence  in  using  it,  does  not 
rc^lieve  the  master  from  responsiSility  to  a  fellow -servant  injured  thereby  on  account 
of  the  unsafe  condition  of  tne  machinery  Aimished ;  that  there  is  no  legal  prasomption 
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that  it  is  tbe  duty  of  the  oondactor  of  a  raili^ay  fl^ifirlit  train  to  inspect  the  can  and 
machinery  of  his  train;  or  that  he  is  chargeable  with  negligence  for  using  cars  if  the 
defect  was  such  that  it  might  have  been  discovered  by  inspection.  * 

An  employe  charged  with  the  duty  of  inspecting  cars,  and  a  brakenian  using  such 
cars,  are  not  co-employes  in  such  sense  that  the  latter  cannot  recover  flrom  the  corpo- 
ration for  an  injury  received  through  the  niM'liffence  of  the  former  in  failinff  to  prop- 
erly perform  his  duties.    Brann  y.  Ohicago,  R.  I.  A  P.  B.  Go.,  (Iowa,)  6  N.  W.  Rep.  5. 

As  respects  the  duty  of  a  railroad  corporation  to  have  its  cars  insi>ected  no  that  they 
may  be  maintained  in  a  safe  condition  for  use  by  its  servants,  the  master  is  not  exon- 
erated from  liability  to  a  servant  for  the  neglect  of  this  duty,  upon  the  ground  thst  its 
car  inspector,  and  the  servant  injured  by  reason  of  his  neglect,  were  rellow-servants ; 
following  Tiemey  v.  Minneepolissfe  St  L.  Ry.  Co.,  33  Minn.  311,  B.  C.  23  N. W.  Rep.  229, 
and  Fay  v.  Same,  30  Minn.  231,  a  C.  15  N. W.  Rep.  241.  Macy  v.  St.  Paul  A  D.  Ry.  Co., 
(Minn.)  28  N.  W.  Rm>.  240. 

The  master  is  liable  as  for  his  own  neglect,  in  failing  to  fhmish  j^per  and  safe  ma- 
chinery or  implements,  and  in  failing  to  keep  them  in  a  safe  and  smtaiible  condition  for 
such  use.  These  duties  belong  to  the  master,  and  he  cannot  rid  himself  of  the  respond- 
bility  for  not  performing  them  bv  showing  that  he  delegated  the  performance  to  an- 
other servant,  who  neglected  to  follow  his  instructions.  Herbert  v.  Korthem  Pac  B. 
Co.,  (Dak.)  13  N.  W.  Rep.  840. 

A  servant  to  whom  a  master  intrusts  the  duty  of  furnishing  safe  and  suitable  machin- 
ery or  appliances  for  other  servants  to  work  with  is  not  their  fellow-servant  so  as  to  pre- 
vent liability  of  master  to  them  for  injuries  caused  by  his  negligence  in  performing 
that  duty.    Kelly  v.  Srie  Telegraph  A  Telephone  Go.,  (Minn.)  25  N.  W.  Rep.  706. 

Railroad  companies  are  bound  to  use  due  casre  in  seeing  that  their  cars  and  othei 
rolling  stock  are  maintained  in  a  reasonably  safe  condition ;  and  when  an  employe,  in 
the  proper  discharge  of  his  dnty,  is  injured  firom  a  failure  on  the  Mrt  of  the  company 
to  perform  this  personal  du^,  it  Is  liable.    King  v.  Ohio,  etc.,  R.  Co.,  14  Fed.  Rep.  277. 

It  seems  well  established  that  a  master  is  responsible  to  his  servant  for  an  injury  sus- 
tained by  him,  without  his  fault,  in  oonsequence  of  the  negligence  of  a  fellow-serv- 
ant, where  the  master  has  charged  the  latter  with  the  duty  of  providing  proper  appli- 
ances for  carrying  on  the  work.    Qilmore  v.  Northern  Pac.  Ry.  Co.,  18  Fea.  Rep.  866* 

A  railway  brakeman  can  maintain  an  action  against  the  corporation  for  an  injurv 
sustained  through  its  negligence  to  have  its  cars  inspected.  Braun  v.  CSiicago,  B.  1.  « 
P.  Ry.  Co.,  (Iowa,)  6  N.  W.  Rep.  5,. 

A  corporation  is  liable  for  negligence,  or  want  of  proper  care,  in  respect  to  such  acts 
and  duties  as  it  is  required  to  perform  and  discbarge  as  master  or  principal,  without  r»> 
gard  to  the  rank  or  title  of  the  agent  intrusted  with  their  performance.  -  As  to  such 
acts  the  agent  occupies  the  place  of  the  corporation,  and  the  latter  should  be  deemed 
present,  and  consemiently  liable  for  the  manner  in  which  they  are  performed.  Flike 
T.  Boston  <ft  A.  R.  Co.,  53  N.  Y.  540. 

When  the  servant  bv  whose  acts  of  negligence  other  servants  of  the  common  employer 
have  received  iniury  u  the  aUer  too  of  the  master,  to  whom  he  has  leit  everything,  then 
the  middle-man's  negligence  is  tne  UMfligenoe  or  the  employer,  for  which  the  latter  Is 
liabla    Malone  v.  Hathaway,  64  N.  T.  5. 

Where  a  general  servant  occupies  the  place  of  the  master,  the  latter  cannot,  by  thus 
delegating  bis  authoritv,  and  absenting  nimselt,  escape  from  liability  for  the  non-per- 
formance of  the  duties  ne  owed  to  his  employes.  This  rule  applies  as  well  to  individ- 
uals as  to  oorporations.    Corcoran  v.  Holbrook,  50  N.  Y.  517. 

2.  DirBonrs  Maohivbbt.  Respecting  the  duty  of  the  master  to  provide  reasonably 
suitable  and  safe  machinery  and  appliances,  and  to  keep  them. in  repair,  see  McOee  v. 


Boston  Cordage  Co.,  (Mass.)  1  N.  £.  Rep.  745,  and  note;  Striugham  v.  Stewart,  (N.  Y.j 
8  K.  B.  Rep.  575,  and  note,  578,  570;  Marsh  v.  Cbickering,  (N.  Y.)  5  N.  E.  Rep.  56,  and 
note,  58,  50;  Pittsburab,  C.  A  St.  L.  Ry.  0>.  v.  Adams,  (Ind.)  Id.  187,  and  note,  107; 


Sweeney  v.  Berlin  A  Jones  Envelope  Co.,  (N.  YJ  Id.  358;  Benzing  v.  Stein  way,  (N.  Y^ 
Id.  449,  and  note,  451;  Chicago,  R.  I.  <fc  P.  Ry.  Ck>.  v.  Londergan,  (111.)  7  N.  E.  Rep.  55. 

To  render  the  master  liable  for  an  injury  to  his  employe,  caused  bv  defective  ma- 
chinery furnished  by  the  former  for  the  latter's  use,  it  must  appear  that  the  master 
knew,  or  by  the  exercise  of  proper  diligence  ought  to  have  known,  of  its  unfitness; 
and  that  the  employe  did  not  know,  or  could  not  reasonably  be  held  to  have  known, 
of  the  defect.    Hull  v.  Hall,  (Me.)  8  Atl.  Rep.  38. 

In  an  action  for  injuries  resulting  from  defects  in  machinery  and  appliances  used,  it ' 
must  be  shown  that  the  master  had  knowledge,  or  by  the  exercise  of  reasonable  care 
and  diligence  should  have  known,  of  the  defect,  before  a  reoovery  can  be  had.    Ballou 
V.  Chicago  A  N.  W.  Ry.  <3o.,  (Wis.)  11  N.  W.  Rep.  650. 

It  was  said  in  Haydeii  v.  Smithville  Manufg  Co..  20  Conn.  548,  that  "  an  employe 
cannot  recover  for  an  injury  suffered  in  the  course  of  his  employment,  from  a  defect  in 
the  machinery  used  by  his  employer,  unless  the  employer  knew  or  ought  to  have- 
known  of  the  defect,  and  the  employe  did  not  know  or  it,  or  had  not  equal  means  of 
^knowledge."    See,  also,  Chicago  &  N.  W.  Ry.  Co.  v.  Jackson,  55  UL  402. 
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In  Atchison,  T.  A  a  F.  R.  Co.  ▼.  Ledbetter,  (Kan,)  8  Pac.  Rep.  411,  which  was  an 
action  by  ayard  switchman  against  a  railroad  company  in  whose  employ  he  had  been, 
for  injuries  alleged  to  have  resulted  in  consecjuence  of  a  defect  in  the  draw-bar  of  a  car, 
or  in  some  of  its  accompanying  appliances,  it  was  held  that  no  recovery  could  be  had 
against  the  railroad  company  except  by  proof  of  negligence  on  its  part,  and  that  where 
it  is  not  shown  that  the  railroad  company  had  any  knowledge  of  the  defect  existing  in 
the  draw-bar,  or  in  some  of  its  accomnanying  appliances,  prior  to  or  at  the  time  of  the 
injury,  or  that  such  defect  had  existea  for  any  considerable  length  of  time,  or  that  by 
the  exercise  of  due  care  the  company  would  or  should  have  known  of  the  defect,  there 
can  be  no  recovery. 

An  employe  of  a  railroad  company  cannot  recover  for  an  injury  sustained  by  reason 
of  an  alleged  defective  brake,  unless  it  is  shown  that  the  company  was  negligent,  either 
in  providing  the  machinery  which  caused  the  injury,  or  in  selecting  the  mechanics 
whose  duty  it  is  to  keep  it  in  good  order.  Wonder  v.  Baltimore  &  O.  B.  Co.,  32  Md. 
411. 

The  l^al  implication  is  that  the  employer  will  adoptsultable  instruments  and  means 
with  which  to  carry  on  his  business,  and  when  injuries  to  servants  or  workmen  hap- 
pen by  reason  of  Imnroper  and  defective  machinery  and  appliances  used  in  the  prose- 
cution of  the  work,  the  employer  is  liable,  provided  be  knew,  or  might  have  known  by 
the  exercise  of  reasonable  care,  that  the  apparatus  was  unsafe.  Gibson  v.  Pacific  R. 
Co.,  46  Mo.  163. 

To  recover  for  an  injury  to  a  servant  caused  by  defective  machinery,  it  must  be  shown 
that  the  master  knew  or  ou^?ht  to  have  known  of  such  defects*  Columbus,  C.  &  I.  C. 
Ry.  Co.  V.  Troesch,  68  III.  645. 

3.  Nbglioence  of*  Fbllow-Sebvants.  For  a  full  discussion  of  the  question  of  the  lia- 
bility of  the  common  master  for  an  injury  resulting  to  an  employe  by  reason  of  the 
negligence  of  a  fellow-eriiploye  or  co-servant,  see  Neubauer  v.  New  York,  L.  E.  &  W. 
R.  Co.,  (N.  Y.)  4  N.  E.  Rep.  125,  and  note,  126,  127 ;  Benzing  v.  Steinway,  (N.  Y.)  6  N; 
B.  Rep.  449;  and  CUfford  v.  Old  Colony  R.  Co.,  (Mass.)  6  N.  E.  Rep.  761,  and  note,  762. 


(117  III.  203) 

Illinois  Cent.  K.  CJo.  v.  Willenbobq  and  another, 

{Supreme  Court  of  Mnois.    May  12,  1886.) 

1.  Equrrr— JuBiSDicTioN— Brbach  of  Covenant  not  Alone  Qround  foil 

The  breach  of  a  covenant,  entered  into  for  a  valuable  consideration,  to 
maintain  a  farm  crossing,  is  not  in  itself  a  ground  for  equitable  relief.  The 
remedy  is  complete  at  law. 

3.   CONSTITXJTIONAL  LaW— POLICE  POWSR— CHARTERS  NOT  CONTRACTS  EXBMPT- 

iNQ  Holders  from  Control  by— Regulation  by.  Applies  to  Previously 
Chartered  Companies. 

Charters  of  companies  are  not  contracts  exempting  them  from  any  subse- 
quent regulation  or  control  by  the  state.  All  charters  are  subject  to  regula- 
tion and  control  by  the  police  power  of  the  state;  e.  g.,  statute  exercising  the 
police  power  by  regulating  railroads  applies  to  companies  previously  char- 
tered. 
8.  Same— Police  Power  Exercised  to  Prevent  Private  Injury— This  not 
A  Taking  for  Private  Use. 

The  law  has  always  required  the  citizen  so  to  use  his  property  as  not  unnec- 
essarily to  injure  another;  and  to  compel  the  observance  of  that  rule  even 
private  property  may  be  brought  within  legislative  control. 
4  Same — Public  Character  of  Property  or  Business  Subjects  It  to  Po- 
lice Regulation —Construction  of  Farm  Crossing  by  Railway  Com- 
pany Compellable. 

Where  propertv,  whether  belonging  to  a  natural  person  or  a  corporation, 
becomes  affected  with  a  public  Interest,  it  ceases  to  be  juris  prhaH  only* 
Where  a  party  devotes  his  property  to  a  public  use,  the  community  at  large 
acquire  such  a  qualified  Interest  as  will  subject  it  to  legislative  control  for  the 
common  welfare.  In  the  exercise  of  this  power  the  construction  of  a  farm 
crossing  by  a  railway  company  is  compellable,  and  the  statute  imposing  that 
duty  is  a  valid  exercise  of  the  police  power.    2  Starr  &  C.  St.  e.  114. 

Error  to  Effingham. 

Qreen  &  Gilbert^  for  plaintiff  in  error. 
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John  C.  White,  for  defendants  in  error, 

Scott,  J.  The  original  bill  in  this  case  is  for  an  injunction  and  relief, 
and  was  brought  by  the  Illinois  Central  Railroad  Company  against  Henry 
Willenborg  and  Frank  Deckerman.  It  appears  from  the  allegations  of 
the  pleadings  the  right  of  way  on  which  the  road  of  complainant  is  con- 
structed divides  lands  owned  by  defendant  Willenborg,  and  that  a  farm 
crossing  over  the  land  of  complainant's  road  is  necessary  for  the  con- 
venient use  of  the  land  by  the  owner  and  his  tenants.  Defendant 
Deckerman  is  a  tenant  of  his  co-defendant  Willenborg,  and  has  no  other 
interest  in  the  litigation.  As  early  as  1852  the  railroad  company  ac- 
quired the  right  of  way  over  the  premises  by  deed  from  Henirick  Fisher, 
and  soon  after  constructed  its  road  over  the  same,  and  since  then  has 
operated  its  trains  thereon.  On  the  twenty-fifth  day  of  May,  1882,  de- 
fendants notified  the  railroad  company  to  build  or  construct,  for  the  use 
of  the  farm,  a  private  crossing  over  its  track  at  a  certain  point  indicated, 
and  that,  if  it  did  not  build  such  crossing,  defendants  would  proceed, 
under  the  statute,  to  construct  it.  The  railroad  company  refused  or 
neglected  to  build  a  crossing  at  the  point  indicated,  or  elsewhei'e  on  the 
farm;  and,  defendants  having  entered  upon  the  work  of  constructing 
such  crossing,  the  bill  in  this  case  was  brought  to  perpetually  enjoin  the 
further  prosecution  of  the  proposed  work.  It  is  allied  as  a  ground  of 
relief  that,  at  the  point  where  the  notice  to  defendant  required  the  cross- 
ing to  be  constructed,  there  is  a  deep  cut,  where  it  is  alleged  it  would 
have  been  manifestly  unsafe  to  make  a  farm  crossing;  that,  when  com- 
plainant purchased  the  right  of  way,  it  realized  the  danger  of  building  a 
fiarm  crossing  at  the  point  in  question,  and  had  voluntarily  made  a 
crossing,  for  the  use  of  the  owner  of  the  land,  at  a  point  300  feet  north 
of  the  point  now  insisted  upon,  which  for  more  than  20  years  ha<l  been 
satisfactory. 

The  bill  makes  the  point,  sections  51  and  52,  c.  114,  Rev.  St.,  under 
which  it  is  alleged  defendants  had  entered  upon  the  right  of  way,  and 
were  constructing  the  crossing,  are  not  obligatory  on  the  railroad  com- 
pany, for  the  reason  they  were  enacted  many  years  since  complainant 
received  its  charter  from  the  state,  under  which  it  had  constructed  and 
operated  its  road,  and,  if  enforced,  the  result  would  be  the  taking  of  the 
private  property  of  the  company  for  the  private  use  and  benefit  of  the 
adjoining  land-owners,  which,  it  is  charged,  cannot  be  done,  under  the 
constitution,  without  first  making  compensation.  In  their  answers  de- 
fendants insist  that  sections  51  and  52,  cited,  are  applicable  and  binding 
on  the  railroad  company,  and,  if  enforced,  will  violate  no  provision  of 
the  constitution.  They  also  insist  upon  the  duty  resting  upon  the  com- 
pany arising  out  of  the  clause  of  the  deed  from  Fisher  to  the  corpomtion, 
which  obligated  the  company  to  erect  and  maintain  for  him,  and  to 
whose  rights  defendants  have  succeeded,  convenient  crossing,  which  is  as 
foUows:  '^It  is  understood  that  said  company  shall  erect  and  maintain 
such  crossings  as  may  be  necessary  to  the  accommodation  of  persons 
whose  lands  are  divided  by  said  tract."    They  also  deny  that  such  cross- 
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ing,  when  constructed,  would  be  dangerous,  either  to  the  parties  using 
it  or  to  the  railroad  company.  After  filing  their  answer,  defendants  filed 
their  cross-bill,  ailing  the  duty  of  the  company  to  construct  the  cross- 
ing both  under  the  statute,  and  also  under  the  covenants  contained  in 
the  right-of-way  deed.  On  hearing  the  evidence  the  circuit  court  dii^ 
missed  the  original  bill  for  want  of  equity,  and  dissolved  the  injunction, 
with  damages,  and  granted  relief  on  the  cross-bill.  To  reverse  tiiat  de- 
cision complainant  brings  the  case  to  this  court  on  error. 

There  would  seem  to  be  no  equitable  consideration  in  support  of  the 
original  bill,  since  complainant,  by  accepting  the  deed  of  the  right  of 
way,  had  covenanted  to  erect  and  maintain  such  crossing  jas  may  be  neces- 
sary for  the  accommodation  of  persons  whose  lands  are  divided  by  the 
track  of  its  road.  Under  that  coven^t  it  is  and  was  the  clear  duty  of 
the  railroad  company  to  erect  and  maintain  a  suitable  farm  crossing  for 
the  owners  of  the  land  divided  by  its  track,  and  equity  will  hardly  listen 
with  much  favQr  to  the  complaint  of  a  party  who  seeks  relief  against  ob- 
vious duty  arising  out  of  a  covenant  entered  into  upon  a  valuable  con- 
sideration. 

But  the  decision  dismissing  the  original  bill,  as  was  done,  may  be  sus- 
tained on  the  broad  ground  it  was  the  duty  of  the  company,  under  the 
statute,  to  construct  suitable  farm  crossings  for  the  use  of  the  parties 
through  whose  lands  its  road-bed  is  constructed.  Section  1  of  the  act 
of  1874  in  relation  to  fencing  and  operating  a  railroad  makes  it  the  duty 
of  every  railroad  corporation,  within  six  months  after  its  line  is  open  for 
use,  to  construct  farm  crossings  "  when  and  where  the  same  may  be  found 
necessary  for  the  use  of  the  proprietor  of  the  land  adjoining  such  rail- 
road." Sections  of  the  same  act  provides,  whenever  a  railroad  corpo- 
ration shall  neglect  or  refuse  to  build  or  repair  such  farm  crossings  as 
provided  in  that  act,  the  owner  or  occupant  of  the  lands  adjoining  such 
railroad,  through  which  the  railroad  track  is  or  may  be  laid,  may  give 
notice  in  writing  to  such  corporation  to  build  such  crossing  10  days  after 
service  of  notice.  Section  4  provides,  in  case  the  corporation  refuses  to 
build  such  crossing  after  notice  as  provided  in  section  3,  the  owner  or 
occupant  of  such  land  may  build  it,  and  may  recover  double  the  value 
thereof  from  the  defaulting  corporation,  with  damages. 

Had  simUar  provisions  with  these  sections  of  the  statute  been  incor- 
porated in  the  charter  of  the  corporation,  or  existed  in  some  law  that  en- 
tered into  its  charter,  it  would  hardly  have  been  insisted  the  company 
would  not  be  bound  to  observe  them,  or  that  their  enforcement  would 
violate  any  provisions  of  the  constitution.  The  point  is  made,  however, 
that  these  provisions  are  not  obligatory  on  this  corporation  because  they 
were  enacted  many  years  since  it  received  its  charter  from  the  state. 
This  is  a  misapprehension  of  the  law.  The  regulation  in  regard  to  fenc- 
ing railroad  tracks,  and  the  construction  of  farm  crossings,  for  the  use  of 
adjoining  land-owners,  are  police  r^ulations,  in  the  strict  sense  of  those 
terms,  and  apply  with  equal  force  to  corporations  whose  tracks  are 
already  built,  as  well  as  those  to  be  thereafter  constructed.  They  have 
reference  to  the  public  security,  both  as  to  persons  and  to  property.    All 
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property  devoted  to  public  uses  takes  on  a  natare  or  qualification  quari 
public,  and  is  for  that  reason  held  to  be  subject  to  legislative  control  in 
a  greater  or  less  degree,  and  to  which  the  mere  private  property  of  the  ci  ti- 
asen  is  not  subjected.  Rights  purely  and  exdusively  private,  in  nowise 
affecting  others,  and  in  no  way  affecting  public  morals,  are  not  regarded 
as  being  within  the  control  of  the  police  power;  nor  can  mere  private 
property  be  taken  for  public  uses  without  making  to  the  owuer  just  com- 
pensation; yet  the  law  has  always  required  the  citizen  to  so  use  his 
property,  as  not  unnecessarily  to  injure  another;  and  to  compel  the  ob- 
servance of  that  rule  even  private  property  may  be  brought  within  l^is* 
lative  control  to  that  extent  But  where  property,  whether  belonging  to 
a  natural  person  or  to  a  corporation,  becomes  affected  with  a  public  in- 
terest, it  ceases  to  be^um  prvoaU  only.  Where  a  party  devotes  his  prop- 
^y  to  a  public  use,  the  community  at  large  acquire  such  a  qualified 
interest  as  will  subject  it  to  legislative  control  for  the  common  welfare. 
Acooxdingly,  the  property  of  railroads  and  other  similar  corporations 
transacting  business  for  and  with  the  public  has  been  subjected  to  bur- 
dens not  imposed  on  the  owners  of  mere  private  property  used  purely 
and  exclusively  for  private  interest.  The  distinctions  in  this  r^ard 
have  been  uniformly  observed.  It  is  for  this  reason  it  has  been  fre- 
quently held  railroad  corporations,  notwithstanding  no  such  right  had 
been  reserved  in  their  charter,  may  be  required  to  fence  their  track,  to 
put  in  cattle-guards,  to  place  upon  their  engines  a  bell,  and  to  do  many 
other  things  for  the  protection  of  life  and  property.  No  public  exigency 
has  ever  made  it  necessary  to  impose  such  burdens  on  the  citizen  exer- 
cising no  functions  or  occupations  in  their  nature  public  or  quasi  public. 
Bailroad  companies  are  public  corporations  in  a  limited  sense,  although 
the  right  of  way,  the  road-bed,  and  the  track  thereon,  are  for  the  exclu- 
sive use  .of  the  owners,  over  which  only  their  own  conveyances  are  pro- 
pelled. All  others  are  excluded.  The  traffic,  however,  on  railvrays, 
bears  no  analogy  to  our  notions  of  travel  oti  an  ordinary  street  or  high- 
way. The  uses  are  totally  different,  and  even  inconsistent.  The  one  is 
exclusive  in  fiEtvor  of  the  owner,  and  the  other  is  open  and  free  to  all. 
The  common  use  of  railroads  by  the  public  could  not  be  otherwise  than 
dangerous.  It  is  for  that  reason  their  use  is  restricted  to  the  owner. 
The  &ct  railroad  corporations  are  granted  exclusive  franchises  to  conduct 
a  business  in  its  nature  public  must  subject  them  to  all  reasonable  con- 
trol to  secure  the  public  safety  and  welfare.  It  is  now  the  settled  law 
that  railroad  corporations  are  within  the  operation  of  all  reasonable  police 
regulations.  Otiierwise  there  would  be  no  security  for  the  life  or  prop- 
erty of  the  citizen  residing  in  the  vicinity. 

No  reason  is  perceived  why,  upon  the  same  principle  on  which  a  rail- 
road corporation  may  be  required  to  fence  its  track  and  construct  cattle- 
guards  it  may  not  be  required  also  to  construct  farm  crossings.  The 
one  is  as  much  required  as  the  other  for  the  convenience  and  safety  of 
adjoinii^  land-owners.  Such  corporations  are  permitted,  in  order  to 
secure  the  best  and  most  useful  road-bed,  to  make  deep  cuts,  and  throw 
up  embankments  on  their  right  of  way  tiirough  farms.     On  account  of 
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the  peculiar  construction  of  all  railways  it  is  obvious  it  is  impracticable 
for  the  owner  whose  lands  are  divided  by  the  track  to  pass  from  one 
part  to  another  unless  crossings  are  provided.  Indeed,  it  would  be  most 
dangerous  if  persons  should  attempt  to  cross  a  railroad  track  at  a  point 
where  no  provision  is  made  for  that  purpose;  and  persons  are  not  per- 
mitted to  do  so.  It  certainly  cannot  be  inferred  the  l^islature  would 
irrevocably  grant  to  a  railroad  corporation  a  franchise  to  construct  a  rail- 
way through  farm  lands  in  such  manner  as  to  cut  off  all  right  of  passage 
to  and  from  the  portion  separated  by  the  road-bed.  The  proposition  that 
a  corporation  can  construct  a  railroad  from  Galena  to  Cairo,  and  cannot, 
under  the  police  power  of  the  state,  be  compelled  to  construct  "farm 
crossings"  over  its  track  for  the  use  of  the  owners  of  lands  over  which  it 
passes,  is  too  absurd  to  be  considered  seriously.  That  would  occasion 
irreparable  injury  to  the  adjoining  proprietor,  and  would  be  in  violation 
of  the  maxim  of  the  law,  dc  utere  too  ut  oMenum  non  lasdas.  The  con* 
elusion  seems  inevitable,  the  statute  that  requires  a  railroad  corporation 
to  construct  farm  crossings  "when  and  where  the  same  may  become  nec- 
essary for  the  use  of  the  proprietors  of  the  land  adjoining  such  rail- 
road," as  well  as  to  fence  its  track  and  construct  cattle-guards,  is  a  reason- 
able police  regulation,  and  the  enforcement  of  the  duty  enjoined  by  the 
statute  violates  no  provision  of  the  constitution. 

The  case  of  lUmois  Cent.  R,Co.  v.  ^BhoimagUm^  76  III.  447,  is  not  anal- 
ogous, in  its  &cts  or  otherwise,  with  the  case  being  considered,  and  is 
therefore  no  authority  in  support  of  the  position  taken  by  counsel  in 
this  case.  In  that  case  a  new  street  was  opened  by  the  corporate  au- 
thorities of  the  city  across  the  track  of  the  railroad,  and  it  was  thought 
to  impose  the  whole  burden  upon  the  company  to  construct  the  approach 
of  such  new  street  to  and  over  the  track,  and  this,  it  was  held,  could  not 
be  done  under  any  power  conferred  by  the  city  charter.  Constructing 
approaches  to  and  crossings  over  the  track  for  any  number  of  streets  that 
may  be  laid  out  by  a  municipal  corporation  is  a  very  different  thing 
from  constructing  an  ordinary  farm  crossing,  that  is  made  indispensable 
by  the  construction  of  the  track  itself.  The  latter  could  reasonably  be 
anticipated  when  the  railroad  was  constructed,  but  it  could  hardly  be 
expected  the  company  could  anticipate  the  ndunicipal  corporation  would 
open  new  streets  where  none  had  existed  when  the  track  was  located. 
Inasmuch  as  there  was  no  law  that  made  it  the  duty  of  the  company  to 
conform  to  a  new  state  of  facts  that  might  transpire,  it  was  held  the  gen- 
eral assembly  had  no  rightful  authority,  under  the  constitution,  to  im- 
pose such  burden  upon  the  company  by  a  subsequent  law.  Nor  is  the 
case  of  Ohalcrafi  v.  Louisville^  E.  dc  St.  L.  R,  i^.,  113  111.  86,  sufficiently 
analogous  in  its  facts  to  be  an  authority  against  the  views  expressed  in 
this  opinion. 

-  The  objection  that  the  construction  of  a  crossing  at  the  point  indicated 
would  be  dangerous,  cannot  be  allowed  to  prevail.  It  is  not  shown 
there  is  any  other  place  on  the  premises  where  the  crossing  would  be 
less  dangerous.  That  defendants  are  entitled  to  a  crossing  somewhere 
on  their  own  land,  either  under  the  contract  in  the  deed,  or  under  the 
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statute,  not  the  slightest  doubt  is  entertained.  But  wotild  a  farm  cross- 
ing at  the  point  in  question  be 'dangerous?  It  is  not  proved  it  would 
be.  It  is  shown  the  cut  at  the  point  in  question  is  not  much  more,  if 
any,  than  six  feet  below  the  line  of  the  natural  surface.  Some  dirt  has 
been  thrown  from  the  cut  upon  the  adjacent  bank,  and  that  makes  the 
cut  seem  deeper  than  it  really  is.  It  is  quite  apparent  a  farm  crossing, 
properly  constructed,  at  the  point  indicated,  would  not  be  dangerous  for 
all  the  use  that  would  be  made  of  it  for  an  ordinary  farm  crossing.  Such 
crossings  are  only  intended  for  the  use  and  benefit  of  the  farm,  and  the 
persons  using  it  would  be  expected  to  observe  more  care  than  is  ordi- 
narily observed  by  the  public  on  an  ordinary  highway.  It  may  be  that, 
if  there  were  another  .point  on  the  farm  of  defendant  where  a  crossing 
would  be  less  dangerous,  the  company,  when  notified  to  build  it,  would 
have  had  the  privilege  to  select  it,  but  no  such  proof  is  made;  nor  did 
the  company  elect  to  build  a  crossing  elsewhere  on  the  land  of  defend- 
ant; nor  were  defendants  under  any  obligation  to  accept  the  crossing  on 
other  lands,  that  had  been  provided  many  years  before.  To  make  any 
use  of  that  crossing  they  had  to  follow  the  track  on  the  right  of  way  for 
a  considerable  distance  before  reaching  it,  and  then  return  on  the  right 
of  way,  on  the  other  side  of  the  track,  to  their  own  land.  Such  a  mode 
of  crossing  the  track  is  most  dangerous,  and  the  law  will  not  require  de- 
fendants to  expose  themselves  to  such  hazard  as  its  use  would  involve. 
In  any  view  that  can  be  taken,  the  decree  dismissing  the  original  bill  is 
correct. 

Coming  now  to  the  branch  of  the  case  made  by  the  cross-bill  of  de- 
fendants, it  is  thought  the  decree  rendered  in  their  favor  cannot  be  sus- 
tained. Whether  they  are  entitled  to  have  a  crossing  constructed  by 
the  company  for  their  use,  either  under  the  covenant  in  the  right-of-way 
deed,  or  under  the  statute,  or  both,  their  remedy  is  clearly  in  a  court  of 
law,  and  they  will  be  remitted  to  that  forum,  where  such  matters  are 
properly  cognizable.  The  remedy  for  the  complaint  made  against  the 
railroad  company  for  the  omission  of  duty,  whether  it  arises  out  of  a 
contract  or  under  the  statute,  is  full,  complete,  and  adequate  at  law, 
and  no  reason  appears  why  a  court  of  equity  should  assume  jurisdic- 
tion. 

The  decree  of  the  circuit  court  dismissing  the  original  bill  will  be  af- 
firmed, and  the  decree  granting  relief  to  defendants  on  their  cross-bill 
wiU  be  reversed,  and  the  cross-bill  dismissed.  Each  party  will  be  re- 
quired to  pay  its  own  costs  in  this  court. 


(142  Mass.   110) 

Stanchfield  v.  City  of  Newton. 

(Supreme  Judicial  Court  of  MaseaehuseUs.    Middlesex.    Jane  29, 1886.) 

1.  HimiciPAL  Corporations  — Drains —Surface  Water— Highways— Dhaih- 
AOE  BY  Cities — Damages — Riparian  Proprietor — Overflow. 

The  plaintiff  was  the  owner  of  land,  the  rear  of  which  extended  back  to  a 
brook  or  drain  or  ditch.  The  city  of  N.,  in  which  the  premises  were  situate, 
for  Uie  purpose  of  draining  the  surface  of  certain  oi  its  highways,  built  a 
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drain,  With  catch-basins  fdr  collecting  the  water,  and  turning  It  Into  the  same, 
and  this  drain  connected  with  another  .drain,  which  terminated  in  a  catch- 
basin,  from  which  water  passed  into  the  rear  of  plaintiff's  premises;  the  in- 
tention being  to  empty  the  water  coming  through  the  drain-pipe  into  the  brook 
or  drain  before  named,  and  so  carry  the  same  to  the  river.  Instead  of  con- 
necting directly  with  said  brook,  the  drain-pipe  was  stopped  at  the  catch-ba- 
sin, where  there  was  a  discontinued  blind  drain  made  of  rubble-stone  and 
dirt,  through  which  only  the  water  could  pass  to  the  brook,  so  that  water  rose 
to  the  surface,  and  spread  over  the  land  of  plaintiff;  and  the  sand  and  gravel 
carried  into  the  brook  choked  up  the  culvert  at  its  outlet,  so  that  the  water 
was  turned  back  upon  plaintiff's  premises.  By  the  construction  of  these 
drains  water  which  would  not  otherwise  have  flowed  towards  plaintiifs  prem- 
ises was  conveyed  there.  Held,  that  the  city  had  a  right  to  drain  the  surface 
of  its  hifi:hways,  even  if  water  was  thereby  turned  upon  the  land  of  plaintiff, 
provided  the  methods  adopted  were  proper,  and  that  the  plaintiff  could  make 
no  complaint  of  the  city  for  the  construction  of  the  catch-basins  and  drain, 
and  that,  in  the  absence  of  evidence  that  the  defendant  had  improperly  con- 
structed its  drain,  and  in  the  absence  of  evidence  that  the  plaintiff  was  a  ri- 
parian owner  of  land  bounding  on  a  natural  water-course,  the  plaintiff  could 
not  maintain  an  action  against  the  citv  for  interfering  with  the  water-course 
so  that  water  which  flowed  into  it  could  not  flow  out  of  it.^ 
3.  Same— Pmv ATE  Wat— Drain— Consent  of  Owners— Riparian  Proprietor. 
Where  a  city  constructed  a  drain  for  the  purpose  of  draining  the  surface  of 
its  highways,  and,  with  the  consent  of  the  owners,  connected  it  with  a  drain 
which  it  constructed  through  a  private  way,  and  water  was  thus  conveyed  to 
a  catch-basin,  whence  it  flowed  upon  the  premises  of  the  plaintiff,  and  was 
also  conducted  to  a  brook  iii  the  rear  of  the  land  of  the  latter,  which  brook 
overflowed  in  consequence  of  the  additional  volume  of  water  turned  into  it, 
and  damaged  the  premises  of  plaintiff,  held,  that  the  city  rightfully  constructed 
the  drain  through  the  private  way,  and  that  the  plaintiff  could  not  rightfully 
complain  of  the  flooding  of  the  brook  unless  he  was  a  riparian  proprietor  of 
the  brook. 

This  was  an  action  of  tort  to  recover  damages  arising  from  the  alleged 
flooding  of  plaintiflPs  premises  situated  in  Church  street,  in  Newton.  At 
the  trial  in  the  superior  court,  before  Brioqam,  C.  J.,  there  was  evidence, 
on  the  part  of  the  plaintiff,  tending  to  prove  the  following  lacts: 

That  the  plaintiff  was  the  owner  of  certain  premises  on  Church  street,  ex- 
tending back  from  said  street  about  180  feet  on  the  southerly  side,  to  a  brook 
or  drain,  also  described  by  some  of  the  witnesses  as  a  "ditch,"  by  a  gradual 
descent;  that  there  was  a  brook  or  drain  commencing  at  Maple  place,  westerly 
of  bis  premises,  and  adjacent  thereto,  with  a  small  channel,  gradually  deep- 
ening until  it  reached  Center  street,  where  it  was  about  two  and  a  half  feet 
deep,  having  a  regular  channel  and  banks,  but  that  there  is  little  water 
therein  except  at  the  wet  seasons  of  the  year,  and  much  of  the  time  none  at 
all;  that  it  passed  under  Center  street,  a  public  highway,  through  a  culvert, 
which  it  appeared  by  the  evidence  bad  been  there  tor  upwards  of  40  years* 
and  thence  down  to  the  Charles  river;  that  southerly  of  the  plaintiff's  prem- 
ises was  a  long  range  of  hills,  the  natural  drainage  of  which  was  in  part  in 
the  rear  of  the  said  premises,  and  in  part  to  the  east  and  west  of  the  same; 
that  the  natural  drainage  of  Church  street,  and  other  streets  northerly  of  said 
premises,  was  for  the  most  part  westerly  and  northerly  and  away  from  said 
premises, — the  descent  from  Church  street  southerly  being  towards  said  brook; 
that  in  1875  the  city  laid  a  large  cement  drain-pipe  along  Church  street,  with 
catch-basins  for  collecting  the  water,  and  turning  it  into  the  same,  and  said 
drain  extended  about  700  feet  easterly  along  Church  street,  and  then,  turning 
down  Maple  place,  extended  about  180  feet,  terminating  in  a  cat<;h-basin, 
from  which  the  water  passed  into  the  rear  of  the  plaintiff's  premises,— >the 

>See  note  at  end  of  case. 
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intention  being  to  empty  the  water  coming  through  the  drain-pipe  into  the 
brook  or  drain  before  named,  and  so  carry  the  same  to  the  Charles  river;  tliat, 
instead  of  connecting  directly  with  said  brook,  the  drain-pipe  was  stopped  at 
the  cHtch-basin,  where  was  a  discontinued  blind  drain  made  of  loose  rubble- 
stone  and  dirt,  through  which  only  the  water  could  pass  to  the  brook,  so  that 
the  water  rose  to  the  surface,  and  spread  over  the  land  during  the  springs  of 
1876,  1877,  and  1878;  that  the  flowage  through  the  drain-pipe  was  very  great 
after  rains  and  in  wet  seasons;  that  Center  street  crossed  Church  street  about 
700  feet  east  of  Maple  place,  at  right  angles,  coming  down  the  hill  in  a  south- 
erly direction,  and  leading  into  the  street  on  the  east  and  west  were  a  num- 
ber of  other  streets,  along  which  there  were,  within  the  limits  of  the  street, 
constructed  side  drains  for  surface  water,  which  brought  a  large  amount  of 
water  down  said  Center  street  into  said  culvert,  let  into  it  by  grated  openings 
made  for  that  purpose;  that  naturally  large  portions  of  said  water  could  not 
come  to  said  culvert,  or  to  the  plaintifl^s  premises;  that  this  water  brought 
to  said  culvert  large  quantities  of  s^md.  gravel,  etc.,  so  that  in  1876  it  became 
more  or  less  filled  up,  and  this  water  also,  not  finding  an  outlet  to  the  Charles 
river  through  the  culvert,  was  turned  back  into  the  rear  of  and  upon  the 
plaintiiTs  premises ;  that  this  water,  with  that  brought  there  from  the  west 
end  of  Church  street  by  the  said  drain-pipe,  flooded  the' plaintiff's  premises, 
his  cellar,  kitchen,  and  out-houses,  doing  the  damage  complained  of  in  this 
action;  that  this  state  of  things  continued  from  March,  1876,  to  1879,  when 
the  superintendent  of  streets  took  up  the  blind  drain,  and  connected  the  drain- 
pipe or  catch-basin  directly  with  the  brook,  and  cleared  out  and  deepened  the 
channel  of  the  brook  from  Maple  place,  and  the  culvert  under  Center  street, 
it  taking  from  15  to  20  men  about  30  days  to  do  the  work*  and  thereupon  the 
flooding  ceased. 

The  verdict  was  for  defendant,  and  the  plaintiff  alleged  exceptions. 
E.  W.  ChUy  for  plaintiff. 
.  TT.  S.  Slocumy  for  defendant. 

Devens,  J.  The  plaintiff  sought  to  recover  upon  two  distinct  grounds: 
First y  that  being  a  riparian  proprietor  upon  the  brook,  water-course,  ditch, 
or  drain  (for  it  is  called  by  all  these  names)  which  flowed  in  the  rear 
of  his  premises,  he  was  entitled  to  the  natural  flow  of  water  therein,  and 
that  such  flow  had  been  greatly  increased  in  volume  and  rendered  foul 
by  the  acts  of  the  defendant;  and,  second,  that,  even  if  not  a  riparian 
proprietor,  he  was  injured  by  the  imperfect  construction  of  the  drain 
through  Maple  street,  by  which  the  water  from  Church  street  was  in- 
tended to  be  conducted  to  the  brook,  and  also,  by  the  defective  preparar 
tion  of  the  line  of  the  brook,  considered  with  reference  to  its  channel, 
the  means  of  discharge  from  it  by  a  culveri,  and  the  drainage  brought 
to  it,  the  land  of  the  plaintiff  in  the  vicinity  having  been  overflowed, 
and  injury  to  him  thus  occasioned. 

There  was  evidence  on  behalf  of  the  plaintiff  that  a  drain-pipe  had 
been  constructed  along  Church  street,  in  the  city  of  Newton,  for  some 
700  feet,  whose  only  object  was  the  collection  of  surface  water;  that  the 
natural  drainage  of  a  portion  of  the  territory  was  in  a  different  direction 
from  plaintiff's  premises;  and  that  in  the  rear  of  the  plaintiff's  premises 
was  a  small  brook  or  ditch, — whether  it  was  a  jiatural  water-course  or 
not  was  in  dispute,  and  also  whether  it  was  entirely  outside  of  and  be- 
yond the  plaintiff's  premises.  There  was  further  evidence  that  the  drain 
v.7N.B.no.7— 46 
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in  Church  street  was  connected  with  another  drain-pipe,  through  which 
its  waters  passed,  180  feet  in  length,  that  extended  through  Maple  place, 
a  private  way,  by  leave  of  the  proprietors  thereof,  and  terminated  in  a 
catch-basin,  from  which  water  passed,  by  overflow,  to  the  plaintiflf's 
premises;  that  this  drain-pipe,  at  the  time  of  the  injuries  of  which  plain- 
tiff complaiped,  did  not  extend  to  the  brook  or  ditch;  and  that,  the  only 
connection  being  by  a  discontinued  blind  drain  of  rubble-stone  and  dirt, 
the  water,  by  reason  of  the  flowage  in  rains  or  wet  seasons,  rose  to  the 
surface,  and  thus  spread  over  the  plaintiff's  land.  There  was  further 
evidence  that  the  land  of  the  plaintiff  had  been  overflowed  by  the  over- 
flow of  the  brook  or  ditch,  and  that  there  was  no  sufficient  outlet  from 
thfe  same;  that  the  only  outlet  provided  was  by  a  culvert  under  Center 
street,  which  was  insufficient,  and  had  also  been  permitted  to  be  choked 
up; .  that,  further,  there  was  a  drainage  of  surface  water  not  naturally  com- 
ing there,  near  Center  street,  and  that  this  back< water  had  been  thrown 
upon  the  plaintiff's  land.  The  evidence  on  behalf  of  defendant  was 
more  or  less  contradictory  as  to  the  said  fects  and  causes  of  damage  as 
alleged  by  the  plaintiff. 

The  second,  third,  and  fourth  instructions  requested  ^ere,  in  sub- 
stance, that  the  defendant  could  not  lawfully  collect,  from  a  great  extent 
of  country,  water  not  naturally  coming  near  the  plaintiff's  land;  and, 
conduQting  it  by  an  artificial  channel,  through  a  private  way,  precipitate 
it  upon  the  rear  of  his  lot,  with  force  and  volume  increased  by  the  mode 
in  which  it  was  conducted,  and  the  extent  of  country  from  which  it  was 
drawn.  The  seventh,  eighth,  and  ninth  instructions  requested  were,  in 
substance,  that  if  there  was  a  natural  water-course  or  ditch  running  in 
the  rear  of  plaintiff^s  premises,  which  passed  across  Center  street,  de- 
fendant was  bound  to  make  there  a  suitable  culvert  for  the  passage  of 
the  water  through  the  same,  which  might  naturally  come  there,  or  which 
might  be  brought  there  by  its  acts  and  doings,  as  by  the  construction  of 
a  drain  through  Maple  street;  and  further  provide  that  it  should  not  be 
obstructed;  that  if  there  was  a  culvert  maintained  by  private  persons  for 
more  than  20  years,  that  it  was  the  duty  of  defendant  to  see  that  it  was 
not  obstructed,  even  if  the  waters  were  not  those  of  a  natural  water- 
course; and,  further,  that  if,  by  neglect  in  these  respects,  the  water  over- 
flowed, or  was  thrown  back  upon  plaintiff's  premises,  the  defendant  was 
responsible. 

These  latter  requests  are  apparently  intended  to  prevent  the  inquiry  as 
to  the  rights  of  the  plaintiff,  even  if  it  be  assumed  that  he  was  not  a  ri- 
parian proprietor.  The  requests  do  not  clearly  distinguish  between  the 
two  grounds  upon  which  the  plaintiff  was  entitled,  upon  the  evidence, 
to  present  his  case,  and  it  would  have  been  impossible  to  give  them  pre- 
cisely as  asked.  In  the  instructions  as  given  this  distinction  was  care- 
fully made  by  the  presiding  judge,  and  it  is  to  be  considered  whether, 
as  given,  they  accurately  and  sufficiently  cover  the  case  as  presented. 

The  first  portion  of  them  is  devoted  to  considering  the  rights  of  the 
plaintiff  as  a  riparian  proprietor  upon  the  brook.  They  hold  that  the  city 
has  no  right  to  go  beyond  the  limits  of  its  highways,  without  the  per- 
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mission  of  the  adjoining  proprietors,  for  the  disposal  of  its  surface  water; 
that,  with  the  assent  of  the  owners  of  Mapl^  place,  it  might  conduct  the 
surface  water  by  a  drain  therein,  and,  with  the  permission  of  the  owners 
of  the  land  through  which  the  water-course  or  ditch  ran,  might  lawfully 
conduct  each  drain  into  the  ditch,  and  so  on  to  the  culvert;  that  of  all 
these  acts  the  plaintiff  would  have  no  right  to  complain  unless  he  was  a 
riparian  owner,  and  thus  had  a  right  to  the  r^ular  flow  of  the  waters  of 
the  brook.  They  conclude  by  saying  that  "if  you  find  that  the  plaintiff 
had  no  right  in  the  brook,  as  the  owner  of  one  of  its  banks,  or  because 
it  was  the  boundary  of  his  estate,  and  the  city  of  Newton  made  a  drain 
to  carry  off  its  surface  water  upon  Church  street,  continued  it  into  Maple 
place  by  the  permission  of  the  owners  of  Maple  place,  and  continued  it 
then  to  Center  street  by  permission  of  the  owners  of  the  land  through 
which  the  brook  passed,  then,  if  you  find  these  facts,  the  plaintiff  can- 
not complain,  and  make  it  a  Cause  of  inquiry  that  the  brook  or  water- 
course was  so  interfered  with  that  the  water  which  flowed  into  it  could 
not  flow  out  of  it.''  These  instructions  relate  only  to  the  claim  of  the 
plaintiff  as  a  riparian  proprietor,  and  show  that,  if  not  so,  he  is  not  en- 
titled to  complain  of  mere  interference  with  the  water  of  the  brook,  or 
increase  in  their  volume.  They  are  irrespective  of  the  rights  which  the 
plaintiff  had  as  a  land-owner  whose  lands  were  remote,  or  not  immedi- 
ately bordering  on  the  brook,  which  are  dealt  with  in  the  subsequent 
sentence.  While  they  are  negatively  expressed,  and  state  in  what  cases 
a  party  cannot  recover,  unless  a  riparian  proprietor,  for  mere  interference 
with  the  waters  of  the  brook,  that  he  may  do  so  for  this,  if  a  riparian 
proprietor,  is  clearly  shown,  especially  where  they  are  taken  in  connection 
with  the  earlier  portion  of  the  charge,  which  states  that,  if  the  plaintiff 
was  a  riparian  proprietor,  "he  had  rights  in  that  water-course  which  gave 
him  a  cause  of  action  against  any  person  who  prevented  the  flow  in  that 
water-course,  or  the  flow  of  water  from  his  land  by  that  water-course,  or 
befouled  the  water  of  that  water-course."  These  instructions  give  the 
plaintiff  all  that  he  was  entitled  to  upon  this  part  of  the  case.  Even  if 
we  assume  the  contention  of  the  plaintiff,  that  the  defendant  had  not  a 
right  to  collect  the  water  from  a  larger  area  than  was  naturally  drained 
by  Church  street,  of  which  there  was  some  evidence,  or  then  to  conduct 
it,  beyond  and  through  the  lands  immediately  adjoining  the  highway, 
into  the  brook,  these  acts  of  themselves  afford  no  ground  of  complaint  to 
any  one  except  the  owners  of  the  land,  or  riparian  owners  of  the  brook. 
If,  in  doing  these  acts,  injury  is  done  to  others  than  riparian  proprietors, 
by  the  defective  constructions  adopted,  or  defective  preparations  made, 
so  that  their  lands  are  overflowed,  or  nuisances  to  them  are  created,  a 
different  ground  of  action  is  presented,  which  is  dealt  with  in  the  sub- 
sequent part  of  the  instructions. 
These  were: 

"If — and  this  is  entirely  irrespective  of  any  question  of  his  rights  In  the 
brook — the  city  so  improperly  constructed  this  drain  through  Maple  place^  or 
the  line  of  the  water-course,  and  negligently  Icept  and  maintained  it,  either 
considered  as  a  thing  by  itself,  or  considered  in  its  connection  with  Center 
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street,  the  calvert  under  it,  and  the  drainage  of  land  in  that  direction  to« 
virards  it,  and  did  these  things  to  the  injury  of  the  plaintiff,  he  might  recover, 
not  because  he  has  any  right  in  the  brook,  but  because  the  city,  in  disposing 
of  their  water  lawfully,  so  long  as  it  was  properly  done,  had  acted  unlawfully 
and  wrongfulJy  in  the  construction  and  maintenance  of  their  drain,  and  in 
the  repair  and  maintenance  of  It." 

These  instructions  certainly  entitled  the  plaintiff  to  recover  if  the  drain 
through  Maple  place  was  not  properly  constructed  by  being  directly  con- 
nected with  the  brook,  but  emptied  in  a  cess-pool  which  did  not  permit 
the  waters  to  pei'colate  through  with  sufficient  rapidity;  or  was  insuffi- 
cient to  contain  them,  so  that  they  spead  over  the  plaintiff's  land  in  the 
vicinity,  to  his  injury;  or  was  so  negligently  kept  in  repair  and  main- 
tained liiat  th6  same  result  followed.  They  permitted  him  also  to  re- 
cover if  the  line  of  the  water-course  was  thus  improperly  constructed  or 
negligently  maintained. 

The  plaintiff  claimed  that  the  culvert  was  insufficient  to  c^rry  off  the 
water  naturally  coming  to  the  brook,  or  which  might  be  brought  there 
by  the  defendant,  and  that,  whether  this  ditch  was  or  was  not  a  natural 
water-course,  the  defendant  must  maintain  it  of  sufficient  size  to  carry 
off  the  water,  and  if  insufficient,  or  permitted  to  be  obstructed  so  that 
the  water  was  flowed  back  upon  the  plaintiff's  premises,  to  his  injury, 
he  was  entitled  to  recover  therefor.  The  instructions  do  not  in  terms 
state  that  the  culvert  should  be  sufficient  to  carry  off  the  water  there  nat- 
urally flowing,  and  that  brought  into  the  brook;  but  the  expression  the 
"line  of  the  water-course"  must  have  been  understood  by  the  jury  as 
meaning  the  whole  of  the  line  by  which  the  water  was  to  be  carried  off, 
including  the  culvert.  The  jury  were  told  that  this  must  be  considered 
"in  its  connection  with  Center  street,  the  culvert  under  it,  and  the  drain- 
age of  land  towards  it."  The  plaintiff  having  offered  evidence  that  there 
was  a  drainage  of  water  near  Center  street  not  naturally  coming  there, 
which  might  of  course  swell  the  volume  of  water  to  be  there  disposed  of, 
in  determining  whether  it  was  a  proper  construction,  this  fact  was  to  be 
r^arded.  The  jury  were  further  told  that,  while  the  city  might  dispose 
of  its  surface  water  so  long  as  it  was  properly  done,  any  improper  construc- 
tion occasioning  injury  to  plaintiff  would  be  a  wrongful  act  for  which 
he  could  maintain  an  action.  That  the  line  of  the  water-course  would 
be  improperly  constructed  if  not  provided  with  proper  means  of  dis- 
charge needs  no  argument,  and  this  is  contemplated  by  the  instruction 
which  requires  it  to  be  considered  in  connection  with  the  culvert,  etc. 

The  whole  of  the  instructions  are  not  given  in  detail.  They  do  not 
take  up,  except  in  a  general  way,  the  various  facts  upon  which  the  plain- 
tiff claimed  that  the  defendant  was  guilty  of  negligence  in  regard  to  its 
arrangement  for  disposing  of  the  water  brought  into  the  brook.  It  is 
quite  probable  that  at  the  trial  the  remarks  of  the  judge  were  amplified 
and  applied  to  each  of  them.  But,  as  stated,  they  AiUy  cover  these  facts 
in  a  manner  which  must  have  been  comprehended.  The  exceptions  we 
have  considered  should  therefore  be  overruled.  Those  that  remain  may 
be  more  rapidly  disposed  of. 
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The  first  request  singles  out  the  testimony  of  a  single  witness,  whose 
evidence  was  contradicted,  and  requests  an  instruction  to  the  jury  as  to 
its  effect.  This  might  properly  be  refused.  Bailey  v.  Bailey^  97  Mass. 
873;  McDmaugh  v.  MKer,  114  Mass.  94. 

The  fifth  request  was  given  in  substance,  and  the  plaintiff  was  permitted 
to  recover  if,  as  he  alleged,  by  reason  that  the  drain  through  Maple  place 
did  not  connect  with  the  brook,  the  water  conducted  by  it  to  the  cess- 
pool spread  over  his  land,  to  his  injury. 

In  answer  to  the  sixth  request  the  presiding  judge  correctly  defined  a 
water-course.  Dickinson  v.  Worcester^  7  Allen,- 19;  Parks  v.  Newby/ryport, 
10  Gray,  28. 

The  tenth  request  was  fully  considered  with  the  seventh,  eighth,  and 
ninth  requests. 

The  question  whether  the  plaintiff  could  be  permitted  to  prove  flow- 
age  or  drainage  in  1876,  or  whether  his  claim  therefor  was  barred  by  the 
statute  of  limitations,  is  not  important  in  the  view  we  have  taken  of  the 
other  Exceptions,  as  the  evidence  relied  on  was  of  a  similar  character; 
but  this  evidence  was  properly  excluded.     Exceptions  overruled. 

NOTE. 

The  resident  owner  of  a  lot  fronting  on  a  public  street  in  a  city  cannot  be  i>ermitted 
to  restrain  snch  city  from  constructing  drains  along  the  side,  or  culverts  across,  such 
street)  or  other  streets  in  the  vicinity,  or  from  grading  or  otherwise  improving  the 
same,  merely  because  sucli  acts,  when  completed,  would  greatly  increase  the  flow 
of  surface  water  upon  his  land.  Heth  v.  City  of  Fond  du  £ac,  (Wis.)  23  N.  W.  Rep. 
485. 

The  commissioners  of  sewage  of  Brooklyn  constructed  a  main  sewer  in  18^,  of  in- 
sufficient capacity,  so  that  heavy  rains  forced  the  sewage  through  the  man-boles,  and 
injured  plaintiff's  property.  They  continued  to  add  lateral  sewers  to  it,  though  know- 
ing that  they  were  increasing  the  damage  of  plaintiff.  It  was  held  that  the  city  was 
liable  for  their  action.    Siefert  v.  City  of  Brooklyn,  (N.  Y.)  4  N.  B.  Rep.  321. 

A  dty  has  no  right  to  detain  and  force  the  natural  flow  of  waters  onto,  the  lot  of  a 
private  individual ;  and  such  an  act  is  a  trespass  amounting  to  a  taking  of  his  land, 
and  constitutes  a  nuisance.  Oonniff  v.  City  and  Ck>unty  of  San  Francisco,  (Oal.)  7  Pac. 
Rep.  41. 

A  city  bringing  its  streets  to  grade,  and  omitting  to  construct  gutters,  is  not  liable,  in 
the  absence  of  n^ligence,  for  the  overflow  of  surface  water  from  the  street  on  adjacent 
lots  below  grade.    Freberg  v.  City  of  Davenport,  (Iowa,)  18  N.  W.  Rep.  705. 

A  city  for  uuskUlfully  constructing  a  gutter,  or  negligently  suffering  it  to  be  out  of 
repair,  or  obstructed,  by  reason  of  which  surface  water  floods  an  adjacent  lot,  is  liable 
to  the  owner,  although  the  lot  is  below  grade.  Qlllnly  v.  City  of  Madison,  (Wis.)  24 
N.  W.  Rep.137. 

A  municipal  corporation  cannot  so  adjust  the  grade  of  its  streets  as  to  turn  the 
surface  water  upon  the  lots  of  adjacent  owners.    City  of  Aurora  v.  Reed,  67  III.  29. 

In  City  of  Dixon  v.  Baker,  65  111.  518,  by  the  elevation  of  the  grade  of  a  street  of  the 
city,  surface  water  flowed  into  the  basement  of  the  plaintiffs  building,  and  thereby 
the  building  was  injured  and  the  walls  cracked.  It  wad  held  that  the  city  was  liable 
for  the  damage.    See,  to  same  effect,  Inman  v.  Tripp,  11  R.  I.  520. 

Municipal  corporations  are  not  liable  for  damages  for  so  altering  the  grade  of  streets 
as  to  turn  the  surface  water  ui)on  adjacent  lots,  thereby  injuring  them.  Imler  v. 
Springfield.  55  Mo.  119. 

Where  a  municipal  corporation,  in  filling  upvor  changing  a  street,  turns  water  which 
formerly  flowed  in  gutters  onto  an  adjacent  lot  owner's  land,  it  will  be  liable  in  dam- 
ages. Smith  v.  City  CouncU  of  Alexandria,  33  Grat.  208.  See,  also.  City  of  Shawnee- 
town  V.  Mason,  82  111.  337. 

A  municipal  corporation  has  no  right  to  confine  a  small  natural  stream  within  a 
box-drain,  allow  the  same  to  become  obstructed,  and  so  turn  surface  water  into  it  that 
the  stream  is  swelled  beyond  its  natural  capacity,  and  overflows  and  injures  the  land 
of  an  adjacent  proprietor.    Noon  an  v.  City  of  Albany,  79  N.  Y.  470. 

If  a  municipal  corporation,  in  improving  its  streets,  accumulates  surface  water,  and 
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tunifl  it,  In  new  and  destmctiTe  currents,  upon  the  lands  of  adjoining  owners,  it  is  lia- 
ble.  O'Brien  v.  City  of  St.  Paul,  25  Minn.  333. 

Where  a  city,  in  grading  streets,  collects  surface  water,  and  casts  it  in  a  new  body  on 
the  land  of  an  adjoining  proprietor,  It  is  liable  for  the  injury.  Gillison  v.  City  of 
Charleston,  16  W.  Va.282. 

A  municipal  corporation  is  not  liable  for  allowing  ordinary  surface  water  to  escape 
from  a  highway  onto  adjacent  land,  nor  for  the  result  of  such  ordinary  changes  of 
grade  as  must  be  presumed  to  have  been  contemplated  and  paid  from  laying  out  the 
highway.    Wakefield  v.  Newell,  12  K.  I.  75. 

in  grading  streets,  and  constructing  gutters  for  surface  water,  a  city  is  not  bound  to 
provide  for  extraordinary  storms,  such  as  miident  persons  do  not  think  of  guarding 
against.    Allen  v.  City  of  Chippewa  Falls.  (Wis.)  9  «.  W.  Rep.  284. 

In  the  construction  of  water-ways  a  city  is  bound  to  take  into  consideration  the  lia- 
bility to  occasional  freshets.  German  Theological  School  v.  City  of  Dubuque,  (Iowa,) 
17  N.  W.  Rep.  163. 

(142  Mass.  tt) 

Freeman  v.  Freeman. 
{Supreme  Judicial  Court  of  MdssaehusetU.    Bristol.    Jane  29, 1886.) 

1.  Pabtnebshif— Letters  Patent — Use— Net  Profits— Proof— EvroKWCB. 

A.  &  B.,  copa,^tner8,  were  the  patentees  named  in  certain  letters  patent, 
and  made  and  sold  the  goods  embodying  the  patented  invention  until  the 
death  of  A.  The  business  of  the  firm  was  then  carried  on  by  B.,  under  an 
agreement  with  C,  as  administratrix,  until  1879,  when  copartnership  relations 
ceased,  and  C.  sold  to  B.  all  the  business  and  property  of  the  firm  except  the 
letters  patent.  G.  then  requested  B.  to  sell  the  letters  patent  or  purchase 
them,  which  B.  declined  to  do.  C.  then  brought  a  bill  m  equity  to  compel 
the  sale  of  the  letters;  a  sale  was  ordered  by  the  court;  and  the  matter  re- 
ferred to  a  master  to  determine  the  amount  of  net  income  and  profits  arising 
from  the  manufacture  and  sale  of  said  goods,  and  the  use  of  said  letters  pat- 
ent, and  to  ascertain  the  amount  due  0.  as  administratrix.  Held,  that  the 
amount  due  the  plaintiff,  C,  was  one-half  the  net  Income  from  the  sale  of  the 
goods  which  remained  after  deducting  all  expenses  necessary  in  the  manu- 
facture and  sale  of  the  goods,  including  interest  at  6  per  cent,  on  the  capital 
invested  by  B.,  less  20  per  cent.,  which  was  found  to  be  the  average,  usual, 
and  customary  profit  made  by  manufacturers  of  unpatented  articles  of  the 
same  kind  as  those  manufactured  under  the  patent;  interest  to  be  added  from 
1879.  ffeld,  also,  that  proof  that  the  article  manufactured  under  the  patent 
was  not  really  more  valuable  than  the  competing  articles  made  bv  other  man- 
ufacturers had  no  bearing  upon  the  inquiry  as  to  the  profits  made  by  the  de- 
fendant, B.,  by  the  use  oi  the  patent,  and  was  inadmissible. 

2.  Patent-Rights— VAjiUE— Evidence— Sale  of. 

In  a  suit  to  determine  the  value  of  the  use  of  a  patent  for  the  manufacture 
of  an  article  of  jewelry,  evidence  of  what  the  patent  brought  when  sold  by 
order  of  court  is  inadmissible  as  tending  to  show  that  the  patent  had  been  of 
little  or  no  value. 

The  firm  of  Freeman  &  Co.  were  patentees  in  letters  patent  for  a  chain 
link,  and  made  and  sold  chain  links  embodying  the  invention  until  its 
dissolution  in  October,  1878,  by  the  death  of  Joseph  J.  Freeman.  The 
partners  were  Joseph  J.  Freeman  and  the  defendant;  and  plaintiff  is  ad- 
ministratrix of  the  estate  of  Joseph  J.  Freeman.  The  facts  appear  in 
the  opinion. 

J.  E.  Maynadierj  for  defendant. 

jff.  J.  PMeTy  for  plaintiff. 

Devens,  J.  When  this  case  was  last  before  the  court,  it  was  held 
that  a  bill  in  equity  might  be  maintained  against  the  surviving  partner 
by  the  administrator  of  a  deceased  partner  to  obtain  a  sale  of  the  letters 
patent  belonging  to  the  partnership,  and  for  an  account  of  the  profits  re- 
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ceived  by  the. surviving  partner  from  the  use  thereof  since  the  dissolu- 
tion of  the  partnership,  fh^eeman  v.  Freeman^  136  Mass.  260.  The 
contract  of  partnership  implies  an  agreement  that  all  the  assets  of  the 
firm,  including  letters  patent,  as  well  as  other  kinds  of  property,  shall 
be  used  for  the  common  benefit  of  all  the  partners,  and  supersedes  the 
relation  which  the  parties  would  otherwise  sustain  to  each  other  as 
owners  together  thereof.  By  the  decree  of  this  court  the  letters  patent 
have  now  been  sold  under  the  authority  of  a  master,  who  has  also  made 
his  report  under  £he  order  recommitting  the  matter  to  him  with  a  direc- 
tion "to  inquire  and  report  the  amount  of  net  income  and  profits  from 
the  manufacture  and  sale  of  said  goods,  and  the  use  of  said  letters  pat- 
ent;" and,  in  taking  said  account,  to  make  to  the  defendant  "all  just 
allowances  for  money  and  labor  expended  in  carrying  on  the  manu- 
facture and  sale  of  said  goods."  The  master  has  reported  in  two  forms, 
so  as  to  show — Mrsty  the  net  income  and  profits  from  the  manufacture , 
and  sale  of  the  goods  embracing  both  the  manufacturer's  and  patentee's 
profits;  and,  seemidj  the  net  income  and  profits  derived  from  the  use  of. 
the  letters,  patent,  or  what  he  terms  patentee's  profits, — one-half  of 
which  entire  profits,  or  of  such  patentee's  profits,  according  to  the  rule 
which  may  be  adopted,  he  deems  the  plaintiff  entitled  to  recover.  To 
each  of  these  findings  the  defendant  excepts,  deeming  the  rule  in  either 
case  to  result  in  an  exaggerated  charge  against  him. 

Upon  the  first  theory,  the  master,  having  found  the  price  at  which  the 
different  varieties  of  ornamental  chain  (which  was  the  patented  article) 
were  sold,  has  deducted  the  cost  thereof;  including  in  this,  in  addition 
to  the  actual  cost  of  labor  and  material,  "all  other  expenses  of  labor,  use 
of  capital,  salesmen,  traveling  expenses,  office  rent,  insurance, — in  fact 
every  expense  necessary  in  carrying  on  the  manufacture  and  sale  of  ^ 
goods  in  the  jewelry  business."  In  addition  to  what  is  embraced  in  the. 
cost  of  the  chains  as  thus  stated,  he  has  added  6  per  cent,  on  the  sales 
as  a  reasonable  compensation  to  the  defendant  for  his  personal  services 
in  conducting  the  business.  The  cost  of  all  the  goods  manufactured  and 
sold,  as  thus  ascertained,  being  deducted  from  the  price  at  which  they 
were  sold,  he  has  allowed  to  the  plaintiff  one-half  thereof  as  her  share  of 
"the  net  income  and  profits  of  the  manufacture  and  sale  of  the  goods, 
and  the  use  of  the  letters  patent,"  from  January  1,  1879,  to  date  of  the 
sale  of  the  letters  patent,  which  was  the  time  to  be  covered  by  the  ac- 
count. This  sum  is  found  to  be  $19,676.85.  This  finding  does  not 
appear  to  do  entire  justice  to  the  defendant.  Although  interest  upon 
his  capital,  and  a  reasonable  sum  for  his  personal  services,  are  included 
in  the  expenditures,  yet  his  capital  was  at  risk,  his  business  energy  and 
skill  were  taxed  alike  in  the  manufacture  of  the  goods,  and  the  enter- 
prise-with  which  their  sale  was  pushed;  and  he  was  entitled  to  a  fair 
and  reasonable  profit  in  that  business  which  he  thus  controlled  and  car- 
ried on.  Certainly  no  one  would  embark  in  a  business  without  an  ex- 
pectation of  this;  and,  when  successfully  conducted,  he  should  be  en- 
titled to  it  as  c^ainst  others,  who,  even  if  they  had  a  valuable  interest, 
took  no  active  part  therein.     Nor  should  he  be  deprived  of  this  even  if  ■ 
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those  who  had  such  valuable  interest  by  reason  of  their  ownership  in  or 
control  over  a  patent  used  in  the  business  objected  thereto,  provided  that 
they  were  properly  compensated  for  the  use  of  their  patent,  and  the 
profits  made  thereby. 

It  is  found  by  the  master  that  20  per  cent,  is  "the  average,  usual,  and 
customary  profit  made  by  manufacturers  of  unpatented  articles  of  jew- 
elry." This  profit  might  reasonably  have  been  expected  by  the  manu* 
facturer  in  any  business  of  jewelry  manufacture  if  carefully  conducted, 
and  it  is  in  evidence  that  this  was  so  conducted,  irrespective  and  inde- 
pendent of  the  advantage  derived  from  the  right  to  use  patents.  It  may 
be  claimed  that  this  profit  should  be  deducted  in  favor  of  the  manufact- 
urer, and  as  his  proper  profit  as  such,  in  determining  what  are  the  prof'- 
its  derived  from  the  use  of  the  patent.  In  this  view  of  the  caae,  the 
master  has  caused  a  deduction  of  20  per  cent,  to  be  made  from  the  sum 
of  $19,676.85;  leaving  the  sum  of  $16,405.91  as  the  amount  to  which 
the  plaintiff  is  entitled  as  the  share  belonging  to  her,  it  being  one-half 
of  the  income  or  profits  derived  from  the  use  of  the  patent.  To  the 
amount  as  thus  found  due  from  him  the  defendant  objects  as  being  a 
much  larger  sum  than  that  which  he  should  be  compelled  to  pay  for  the 
use  made  by  him  of  the  patent,  and  contends  that  the  master  has  not 
adopted  any  proper  basis  on  which  the  liability  of  the  defendant  should 
be  computed. 

According  to  the  report  of  the  master,  the  defendant  claimed  that  "the 
amount  of  the  net  income  and  profits  from  the  manufacture  and  sale  of 
8ai4  goods,  and  the  use  of  said  letters  patent,"  were  to  be  distinguished 
each  from  the  other,  and  the  master  was  therefore  to  inquire — Fira^ 
"the  net  income  and  profits  from  the  manufacture  and  sale  of  said  goods, 
embracing  both  the  manufacturer's  arid  patentee's  profits;"  eecond^  "the 
net  income  and  profits  from  the  use  of  the  letters  patent,  or  what  are 
termed  patentee's  profits;"  the  latter  being  the  excess  of  profits  "over  the 
average,  usual,  and  customary  profit  obtained  by  the  manufacturer  of  un- 
patented articles."  The  defendant  contends,  by  his  sixth  exception,  that 
this  is  not  a  fair  statement  of  his  position,  but  no  evidence  is  offered  of 
this.  The  master's  report  finds  the  contrary,  and  this  is  final.  When, 
in  the  same  exception,  the  defendant  restates  his  contention,  it  is  as  fol- 
lows: 

'*That  the  whole  net  income  and  profits  included  both  manufacturer's  prof- 
its and  the  net  income  and  profits  from  the  use  of  the  patent:  and  that  the 
latter  obviously  could  not  be  more  than  the  difference  between  the  usual  and 
customary  manufacturer's  profits  and  the  whole  net  income  and  profits." 

The  defendant  then  claims  that,  in  view  of  certain  evidence  stated,  the 
net  income  and  profits  were  merely  nominal. 

It  is  much  insisted  on  throughout  the  defendant's  argument  that  he 
had  not  succeeded  in  impressing  on  the  mind  of  the  master  that  the 
plaintiff  was  only  to  recover  for  the  amount  of  profits  derived  from  the 
use  of  the  patent,  as  distinguished  and  separated  from  any  which  might 
have  been  made  in  any  other  mode  from  the  manufacture  and  sale-  of 
the  patented  article;  but  the  report  of  the  master  shows  that  he  fully 
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understood  fbi?,  and  has  properly  dealt  with  it.  Nor  does  the  position 
appear  so  abstruse  or  ingenious  that  it  is  not  i^eadily  to  be  comprehended 
by  any  intelligent  person  upon  being  stated.  The  complaint  that  the 
master  has  not  found  what  profits  were  derived  from  the  use  of  the  pat- 
ent  is  not  justified.  Whether  he  has  arnved  at  his  result  by  the  true 
rule,  or  whether  by  that  claimed  by  the  defendant,  which  he  declined  to 
adopt  as  correct,  is  to  be  considered;  but  that  by  his  second  finding  he 
has  determined  the  amount  due  solely  for  profit  derived  from  the  use  of 
the  patent  is  dear.  The  real  difficulty  which  the  defendant  has  with 
the  repc»*t  is  that  the  master,  in  determining  the  amount  of  profit  derived 
from  the  use  of  the  patent,  did  not  adopt  the  claim  made  in  the  fourth 
exception,  as  well  as  in  the  argumentative  portion  of  the  sixth,  which 
was  that  the  evidence  should  be  examined  as  to  the  manufacture  of  cer- 
tain competing  chains,  the  prices  at  which  they  were  made  and  sold, 
the  profits  made  thereby,  and  also  evidence  that  the  patented  chain  was 
not  essentially  superior,  and  ascertain  and  determine  thereby  that  no 
more  than  a  nominal  profit  had  been  derived  from  the  patent.  This 
evidence,  as  offered,  afforded  no  adequate  means  of  comparison,  and  wIeis 
properly  disregarded.  The  article  manu&ctured  by  others  was,  even 
if  similar,  still  different  from  that  manufactured  by  defendant.  Even  if 
there  was  no  actual  advantage  in  the  article  made  by  the  defendant,  the 
value  of  such  an  article,  purely  ornamental,  deriving  a  large  part  of  its 
value  from  its  mere  fashion,  for  the  purposes  of  sale  may  have  been  much 
greater.  In  the  case  at  bar  the  quantity  of  the  patented  chain  made  and 
sold  by  defendant,  the  price  at  which  it  was  sold,  and  the  cost  of  its 
manufacture,  were  determined  by  an  agreement  of  parties.  Whether  it 
was  better  or  worse  than  competing  chains,  or  what  effect  they  had  in 
regard  to  the  sale,  or  what  profits  the  manufacturers  thereof  made,  were 
not  important  inquiries. 

The  recovery  of  profits,  or  rather  the  mode  of  ascertaining  them,  in 
patent  suits,  appears  to  have  been  found  one  of  considerable  difficulty  in 
suits  against  infhngers.  When  the  patent  is  for  a  process  in  .making  an 
established  article,  and  a  definite  saving  is  thus  made  in  the  process  oi 
manufacture,  the  saving  may  properly  be  the  guide  as  to  the  profits. 
Mowry  v.  Whitnei^^  14  Wall.  620.  But  the  patent  in  the  case  at  bar  was 
for  a  product,  and  not  for  a  process  or  machine  for  making  a  product. 
It  was  an  improved  chain  link,  made  in  a  way  and  form  described, 
which  could  be  readily  connected  with  other  links  so  as  to  form  an  '* or- 
namental chain  for  jewelry."  That  it  was  of  a  different  structure  and 
fashion  from  the  Kevins  chain,  which  it  most  nearly  resembled,  the  de- 
fendant himself  testified,  although  he  states  that  the  difference  is  but  lit- 
tle in  style  and  appearance,  and  that  at  a  little  distance  they  could  not  be 
distinguished.  Proof  that  the  Freeman  chain  was  not  really  more  val- 
uable than  the  competing  chain  made  by  other  manufacturers  has  no 
bearing  upon  the  inquiry  as  to  the  profits  made  by  the  defendant  by  the 
use  of  the  patent. 

If  this  were  a  suit  against  an  infringer  of  a  patent  by  the  owner  thereof ^ 
the  rule  appears  to  be  well  established  that  the  profits  from  the  use  of 
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the  patent  would  be  fairly  ascertained  by  finding  the  differ^i^ce  between 
the  cost  of , the  articles  produced  and  the  amount  received  from,  the  sale 
thereof.  In  estimating  the  cost,  all  the  elements  which  go  to  make  up 
the  expenditures  in  the  manufacture  and  sale  are  to  be  taken  into  ac- 
count. "Profit,"  says  Mr.  Justice.  Swayne,  "is  the  gain  made  upon 
business  or  investment  when  both  the  receipts  and  payments  are  taken 
into  account."  Rubber  Co.  v.  Ooodyearj  9  Wall.  788.  In  the  same  case 
any  and  all  claims  for  manufecturer's  profits  were  rejected.  In  Elizabeth 
V.  Pavement  Ob.,  97  U.  8.  126,  the  defendants,  who  were  infringers  of  a 
patent  for  the  manufacture  of  a  wood  pavement,  in  the  computation  of 
profits  with  which  they  were  to  be  charged,  claimed  a  profit  of  20  p0r 
cent,  in  addition  to  the  actua]  cost  of  the  lumber  and  other  materials  and 
labor.  "Itis  only  necessary  to  state  the  claim,"  says  Mr.  Justice  Bradly, 
"to  show  its  preposterousness." 

Were  the  rule  as  against  infringers  adopted  in  the  case  at  bar,  it  is  ob- 
vious that  the  first  computation  made  by  the  master  was  correct,  as  in 
the  cost  of  the  chains,  which  he  finds  to  be  32  cents  a  foot,  he  has  in- 
cluded every  necessary  expenditure  of  their  manufacture  and  sale,  and 
has  awarded  to  the  defendant,  as  compensation  for  his  personal  services, 
6  per  cent,  on  the  sale.  It  is  in  the  power  of  the  United  States  court, 
in  suits  against  an  infringer,  to  award  damages  in  addition  to  profits,  as 
well  as  to  give  the  patentee  a  remedy  in  damages  if  he  has  been  oaused 
injury  by  the  infringement  of  his  patent,  even  if  the  infringer  has  de- 
rived no  profit  from  the  use  of  the  invention.  Elizabeth  v.  Pavement  Co., 
vbi  supra.  The  rule  as  against  infringers  has  been  held  very  strongly, 
-in  order  that  neither  directly  nor  indirectly  should  any  advantage  be 
gained  by  them,  and  it  has  been  deemed  that  to  allow  even  the  profits 
ordinarily  made  by  a  manufacturer  would  be  a  premium  on  dishonesty, 
and  an  invitation  to  aggression.     Rvbber  Co.  v.  Ghodyear,  uM  supra. 

We  do  not  think  the  circumstances  of  this  case  such  as  to  require  an 
allowance  of  them  to  be  here  excluded.  The  defendant  was  the  owner 
of  all  the  assets  of  the  partnership  which  formerly  existed  between  him- 
self and  the  plaintiff's  intestate,  except  this  patent.  They  had  carried 
on  the  business  of  making  ornamental  chains  under  it,  and  it  remained 
'a  partnership  asset  after  the  sale  by  which  the  defendant  became  pos- 
sessed of  the  other  assets.  He  was  requested  to  sell  and  dispose  of  it. 
His  right  to  use  it  was  denied,  but  he  continued  to  manufacture  under 
it.  He  can  certainly: obtain  no  personal  advantage  by  the  use  of  a  part- 
nership asset  which  he  was  bound  to  manage  or  dispose  of  for  the  best 
advantage  of  the  partnership  estate,  which,  as  surviving  partner,  he  was 
to  administer.  Preemjan  v.  Freeman^  136  Mass.  263.  The  plaintiff,  by 
her  bill,  claims  to  be  "entitled  to  one  undivided  half  part  of  all  the  net 
profits  derived  from  the  use  of  said  letters  patent,"  and  demands  that 
ihey  be  paid  over  to  her.  To  the  profits  derived  from  the  Use.of  all  the 
iOth^i  ^issets  of  the  firni  the  defendant  was  fairly  entitled.  The  uaeof  this 
partnership  asset  was  certainly  not  justified,  yet  the  case  is  distinguiab- 
f  able  if rom  one  ih  which  the  defendant  is  found  to  have  embarked  in  an 
•  enrterprbenedes^arily  involving  an  injury  lo-tbe  rights  9^  patented. 
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He  continued  to  condnct  a  business  already  in  existence,  using  therein 
an  asset  which  had  theretofore  been  used  and  which  belonged  to  the  part- 
nership. Although  conducted  for  his  own  benefit,  if  the  advantage  he 
derived  from  such  use  is  fairly  ascertainable  in  a  suit  brought  for  the 
plaintiff's  half  of  the  net  profits  thereof,  he  should  not  be  deprived  of  the 
profits  attributable  to  the  manufacture  of  the  article  in  which  no  assets 
but  his  own  were  embarked.  While  a  trustee  or  qium  trustee,  such  as  a 
surviving  partner,  is  to  make  no  profits  out  of  the  trust-estate,  it  cannot 
be  said  that  the  whole  profits  found  by  the  master  were  those  of  the  as- 
set which  the  defendant  held  in  trust,  when,  if  he  had  made  an  unpat- 
ented article  of  the  same  general  description,  there  would  have  been  a 
profit  thereon  of  20  per  cent. 

The  defendant  contends  that  actual  profits  can  only  be  recovered,  and 
that  these  must  be  definitely  shown  by  the  plaintiff.  But  this  is  to  be 
shown,  as  in  ordinary  cases,  by  the  exhibition  of  facts  from  which  they 
can  fairly  be  inferred;  such  as  the  difference  between  the  cost  of  the  ar- 
ticles and  the  price  for  which  they  are  sold.  Indeed,  when  these  show 
a  large  apparent  profit  in  the  manufacture  and  sale  of  an  article  under  a 
patent  wrongfully  used,  it  would  seem  that  the  natural  order  of  proof 
would  require  that  the  defendant  should  show  that  it  was  made  in  other 
modes  or  from  other  causes  than  the  use  of  the  patent.  We  are,  for  the 
reasons  above  stated,  of  opinion  that  the  mode  of  computation  adopted 
by  the  master  in  his  second  finding  correctly  states  the  damages  which 
plaintiff  is  entitled  to  recover. 

The  defendant  contends  that  the  moderate  sum  for  which  the  patent,, 
at  the  sale,  under  direction  of  the  master,  was  sold,  shows  that  the  amount 
charged  against  him  as  profits  was  grossly  exaggerated.  No  such  infer- 
ence can  fairly  be  drawn.  The  patent  had  but  a  few  years  to  run^ 
and  it  is  more  than  probable  that  the  profitable  use  of  it  was  well  ex- 
hausted. It  was  for  an  article  of  fashion  in  jewelry,  and  the  examina- 
tion of  the  accounts  show,  as  might  be  expected,  that  after  a  few  year& 
the  sales  rapidly  diminished. 

It  is  to  be  considered  whether  the  plaintiff  is  entitled  to  interest  as- 
computed  by  the  master,  or  only  from  the  date  of  this  proceeding.  The- 
master  has,  at  the  conclusion  of  each  year,  given  to  the  plaintiff  simple 
interest  on  the  profits  of  that  year  to  the  date  of  his  report,  as  appears 
by  table  3  annexed  thereto.  If  defendant  had  used  an  article  of  a  definite 
and  permanent  value  in  his  business,  it  would  appear  that  the  plaintiff 
might  either  demand  the  fair  interest  on  such  value,  or  the  profits  which 
had  been  made  by  its  use;  but  she  could  not  expect  both.  If  he  had 
possessed  himself  of  funds  belonging  to  the  firm,  to  his  proportion  of 
which  the  representative  of  his  partner  was  entitled,  and,  against  the  re- 
monstrances of  the  latter,  had  mingled  them  with  the  funds  properly  his 
own,  the  party  injured  might  demand  compensation  for  the  use  thus 
wrongfully  made  of  the  funds  misappropriated,  by  charging  him  with 
full  interest  thereon.  He  might  do  so  also  where  the  party  thus  in  poe* 
session  of  funds  unreasonably  neglected  and  refused  to  settle  his  accounts.' 
JChifdap  V.  WcUson^  124  Mass.  305,     Where,  in  a  similar  case,  the  party^ 
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injured  demands  to  share  the  profits  which  have  been  made  by  the  use 
of  his  funds,  he  ought  not,  in  addition  thereto,  to  recover  interest  thereon. 
In  the  case  at  bar  no  settlement  was  ever  made  at  the  end  of  the  year, 
nor  any  sum  then  found  due  which  should  thereafter  stand  to  the  credit 
of  either  partner.  Whether  the  apparent  balance  was  used,  or  to  what 
extent  it  was  used,  in  the  subsequent  operations  cannot  be  determined. 
It  may  well  have  been  of  benefit  in  their  subsequent  operations,  and  thus 
have  increased  the  profits  subsequently  made.  If  the  plaintiff  receives, 
without  interest,  except  from  the  date  of  the  writ,  her  full  share  of  the 
profits  made  by  the  use  of  the  patent  as  found  by  the  master,  irrespect- 
ive of  "manufacturer's  profits"  and  the  coj3ts  and  expenses  as  allowed  de- 
fendant, she  will  receive,  in  a  bill  brought  for  profits,  all  to  which  she 
is  entitled. 

The  general  rule,  as  applied  both  to  trustees  and  to  a  surviving  part- 
ner whose  relation  is  fiduciary,  and  who  have  wrongfully  used  funds  in 
the  prosecution  of  a  business,  is  that  the  party  injured  may  have  either 
the  profits  actually  made,  or  interest  on  the  funds  so  used.  McDoncdd  v. 
Richardsm,  1  Giff.  81;  Brown  v.  De  Tastet,  Jac.  Ch.  284;  WedderhumY. 
Wedderbum^  22  Beav.  84;  Orawshayv.  OoUinSy  2  Russ.  348;  WdMumT. 
Ooodmauy  17  Pick.  519-523.  The  patent  used  in  the  case  at  bar  had 
not  a  definite  money  value.  The  plaintiff  seeks  only  to  be  compensated 
by  the  share  of  the  profits  made  from  its  use  belonging  to  the  estate  of 
her  intestate.  To  calculate  the  profits  annually,  and  to  add  interest 
thereon,  in  the  absence  of  evidence  that  such  profit  was  or  could  be  an- 
nually set  aside  and  invested  elsewhere,  would  not  be  just  to  the  defend- 
ant. 

The  result  therefore  is  that  the  plaintiff  is  entitled  to  recover  the  smaller 
sum  found  due  by  the  master  as  one-half  of  patentee's  net  income  and 
profits,  viz.,  $16,405.91,  with  interest  thereon  from  the  date  of  this  pro- 
ceeding. This,  in  addition  to  the  half  of  the  amounts  collected,  and  to 
the  half  of  the  property  taken,  at  an  appraisal  by  defendant  to  the  find- 
ing of  the  master,  in  regard  to  which  there  was  no  exception.  The 
plaintiff  will  be  further  entitled  to  an  order  upon  the  master  to  pay  over 
to  her  one-half  of  the  net  proceeds  of  the  sale  of  the  letters  patent.  De- 
cree accordingly. 

(142  HaM.  146) 

Commonwealth  ».  Boston  &  A.  R.  Co. 

{Su^preme  Judieiat  Court  of  MoMochusetU,    Suffolk.    June  80, 1886.) 

ClORi^RATiONS— Stock  Dftidei^ds— St.  1882.  Ch.  121— Pub.  St.  Ch.  112,  S  61. 

Under  St.  1882.  c.  121,  the  Boston  &  AU>any  Railroad  Company  was  anthor- 
ized  to  distribute  amonff  its  stock hblders  the  shares  of  stock  purchased  bv  it 
from  the  commonwealtn  under  the  provisions  of  said  act;  and  such  distribu- 
tion is  not  a  violation  of  Pub.  St.  e.  112,  §  61.  forbidding  a  railroad  company 
from  declaring  a  stock  dividend  without  authority  of  the  general  court 

This  was  an  information  praying  for  an  injunction  to  restrain  the 
Boston  <fe  Albany  Railroad  Company,  its  agents  and  attorneys,  from  dis- 
tributing among  the  stockholders  of  the  corporation  certain  shares  of 
stock,  purchased  by  the  corporation  of  the  commonwealth,  and  that  the 
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Stock  distributed  be  declared  void.  Hearing  in  the  supreme  court,  be- 
fore Field,  J.,  who  dismissed  the  information,  and,  the  plaintiff  appeal- 
ing, reserved  the  case  for  the  consideration  of  the  full  court.  The  ma- 
terial facts  appear  in  the  opinion. 

E.  J.  Sherman^  Atty.  Gen.,  and  H.  N.  Shepard^  Asst.  Atty.  Gen.,  for 
the  Commonwealth. 

A.  L,  SauUj  for  defendant. 

C.  Allen,  J.  Pub.  St.  e.  112,  §  61,  forbids  a  railroad  corporation 
without  authority  of  the  general  court,  to  increase  its  capital  stock 
beyond  the  fixed  maximum,  to  declare'  stock  dividends,  to  divide  the 
proceeds  of  the  sale  of  stock  anoong  its  stockholders,  or  to  issue  certifi- 
cates of  stock  when  the  par  value  of  the  shares  so  issued  is  not  first 
paid  in  cash  to  its  treasurer.  It  is  contended,  on  the  part  of  the  com- 
monwealth, that  the  actual  and  intended  distribution  of  shares  by  the 
defendant  are  in  violation  of  this  section;  such  distributions  being  stock 
dividends.  Literally  they  are  so;  but  it  is  certainly  open  to  grave  doubt 
whether  a  division  of  shares  which  have  once  been  fully  paid  for  to  a 
corporation,  and  have  since  been  purchased  by  such  corporation  with 
its  surplus  earnings,  would  ML  within  the  mischief  intended  to  be 
guarded  against  by  the  statutes,  and  properly  be  termed  "stock  divi- 
dends "  within  its  meaning.  We  give  no  further  consideration  to  this 
question,  because  the  surplus  earnings  do  not  appear  to  be  sufficient 
fully  to  cover  the  distribution  which  the  second  information  all^s  is 
intended,  and  because  we  are  of  opinion  that  the  information  must  be 
dismissed  upon  another  ground;  namely,  that  by  a  fair  construction  of 
St.  1882,  c.  121,  the  authority  of  the  general  court  was  given  for  thedi-* 
vision  of  the  shares  in  question. 

The  commonwealth  sustained  towards  the  defendant  a  double  relation, 
as  sovereign  and  as  shareholder.  Wishing,  as  shareholder,  to  negotiate 
an  exchange  of  its  shares  for  bonds  of  the  corporation  on  certain  terms, 
it  exacts,  as  sovereign,  that  upon  such  assignment  to  the  corporation  of 
the  shares  the  corporation  shidl  hold  and  dispose  of  the  same  as  its  ab- 
solute property.  It  was  known  that  the  corporation  had  undivided  sur- 
plus earnings  to  a  large  amount,  which  entered  into  and  increased  the 
market  value  of  the  shares.  At  the  end  of  the  first  fiscal  year  after  the 
passage  of  the  statute  of  1882  these  surplus  earnings  amounted  to  $2,632,- 
921.  It  is  implied  in  the  information,  and  conceded  in  the  argument, 
that  these  surplus  earnings  might  have  been  divided  among  the  stock- 
holders. The  price  of  the  shares  transferred  by  the  commonwealth  was 
13,858,400.  The  statute  of  1882  in  express  terms  authorized  the  cor-^ 
poration  to  dispose  of  the  shares  assigned  to  it  by  the  comnion wealth; 
but  on  the  literal  construction  of  Pub.  St.  c.  112,  §  61,  now  insisted  on, 
the  corporation  would  not  be  at  liberty  to  divide  the  proceeds  of  such 
sale  among  its  stockholders  even  to  an  amount  equivalent  to  its  surplus 
earnings.  The  fiact  that  the  payment  for  the  shares  was  made  wholly  in 
bonds,  instead  of  being  made  partly  in  bonds  and  partly  by  the  direct 
application  of  surplus  earnings  in  the  form  of  cash  or  cash  assets,  can- 
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not  be  of  such  significance  as  to  change  the  rights  and  obligations  of  the 
corporation.  Its  financial  condition  would  in  efifect  remain  the  same. 
Upon  the  construction  contended  for  by  the  commonwealth,  if  surplus 
earnings  had  been  used  directly  in  payment  for  these  shares,  the  corpo- 
ration would  thereby  have  lost  the  power,  in  any  form,  to  divide  such 
earnings,  or  their  equivalent,  among  its  stockholders;  and  the  authority 
to  purchase,  hold,  and  dispose  of  the  shares  so  assigned  to  it  as  its  abso- 
lute property,  would  be  a  restriction  instead  of  a  privilege.  But  the  leg- 
islature plainly  were  intending  to  confer  a  privilege, — to  add  something 
to  the  powers  which  the  corpomtion  would  otherwise  have  possessed.  It 
is  argued  that  the  intention  was  to  free  the  shares,  from  certain  trusts 
theretofore  existing,  and  enable  the  corporation  to  own  and  hold  its  own 
shares,  since  otherwise  they  would- have  been  canceled  ipso  facto.  We 
are  not  aware  of  any  such  trusts  that  would  not  be  extinguished  by  the 
mere  transfer  of  the  shares;  and  it  has  not  been  considered  in  this  com- 
monwealth that  shares  in  a  corporation  are  necessarily  extinguished  by 
being  transferred  to  the  corporation,  so  that  they  cannot  be  reissued,  or 
that  the  amount  of  capital  stock  is  thereby  reduced,  {Orease  v.  Bahaxik^ 
10  Mete.  556,  557;  -4»imcan  Ry.  Frog  Co.v.  Haven,  101  Mass. 402;  Ihipee 
v.  Boston  Water-power  Co,,  114  Mass.  37,  43;)  nor  has  such  a  rule  pre- 
vailed in  this  country  generally,  (^Oity  Bank  v.  Bruce,  17  N.  Y.  507;  Cole- 
man V.  Columbia  Oil  Co.,  51  Pa-.  St.  74;  State  v.  Smith,  48  Vt.  266,  285; 
Williams  v.  Savage  Manufg  Cb.,  8  Md.  Ch.  418, 452;  Taylor  v.  Mamt  Exp. 
Co.,  6  Ohio,  176,  219;  Rohiscm  v.  BeaU,  26  Ga.  17,  28;  Hartridge  v.  Rock- 
well,  R.  M.  Charlt.  260.)  See,  also,  Ounw v. SkfeCb., 56 N.H.  262,268. 
There  was  therefore  no  occasion  to  add  the  clause  in  question  for  the 
purpose  suggested  in  the  argument  for  the  commonwealth.  These  pur- 
poses failing  as  an  explanation,  no  other  purpose  is  suggested  to  account 
for  the  language  of  the  statute.  We  are  left  to  put  such  a  construction 
upon  it  as  it  naturally  bears,  in  view  of  the  circumstances  under  which 
the  statute  was  passed,  having  regard  to  the  financial  condition  of  the 
corporation,  and  to  the  position  of  the  state  as  a  contracting  party,  cer- 
tainly intending  to  offer  to  the  corporation  some  inducement  to  make  the 
purchase.  The  natural  meaning  of  the  words  used  imports  an  authority 
to  dispose  absolutely  of  aU  the  purchased  shares  free  from  all  conditions 
and  restrictions.  They  are  classed  together  as  a  whole.  Whatever  au- 
thority is  given  in  respect  to  any  of  them  is  given  in  respect  to  all.  It 
can  hardly  be  supposed,  under  any  circumstances,  that  the  legislature 
would  intend  to  restrict  the  distribution  of  purchased  shares  equal  in 
value  to  the  amount  on  hand  of  surplus  earnings  which  might  be  dis- 
tributed at  the  pleasure  of  the  corporation.  Looking  at  the  whole  stat- 
tute,  we  are  brought  to  the  conclusion  that  the  past  and  contemplated 
action  of  the  corporation  is  within  its  authority.    Information  dismissed.  • 
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Sherburne  v.  Shepard. 

(Supreme  Judicial  Court  of  McmachuseUe,    Middlesex.    June  80, 1886.) 

OosTs—SciRE  Facias^Indobseb  of  Writ— Fraud— ORiGmAi,  Judgment  Con- 

CLUBIVB.  s  , 

Upon  edrefaciae  against  the  indorser  of  a  writ,  evidence  that  the  defend- 
ant in  the  original  suit  fraudulently  procured  the  allowance  of  certain  sums 
to  which  he Vas  not  lawfully  entitled,  is  inadmissible,  so  long  as  the  judgment 
in  the  original  suit  remains'unreversed. 

This  was  an  action  of  scire  facias  against  the  indorser  of  the  original 
writ  in  the  action  of  Engdtrom  against  said  John  6.  Sherburne  and 
others,  in  which  action  judgment  was  rendered  for  defendant  Sherburne 
therein  for  his  coi^ts.  At  the  trial  in  the  superior  court,  befoi;e  Knowl- 
TON,  J.,  without  a  jury,  the  defendant  oflfered  evidence  tending  to  show 
that,  upon  the  first  and  fifth  counts  in  the  declaration  in  the  original  ac- 
tion, the  verdict  and  judgment  for  the  plaintiff,  as  he  was  defendant 
therein,  were  concocted  and  procured  by  the  plaintiff  by  gross  frauds 
upon  said  Engstrom  and  by  perjury.  Other  evidence,  the  nature  of  which 
appears  in  the  opinion,  was  offered  by  defendant,  but  was  excluded  by 
the  court,  who  ruled  that  the  defendant  could  not  avail  himself,  in  the 
defense  of  this  action,  of  the  evidence  offered.  The  court  found  for  the 
plaintiff,  and  the  defendant  alleged  exceptions. 

Chas.  Qndey,  for  defendant. 

0.  H.  Oonant  and  J.  H.  Carndchadj  for  plaintiff. 

Morton,  C.  J.  This  is  a  scire  facias  against  the  indorser  of  a  writ. 
The  only  defense  now  relied  upon  is  that  the  plaintiff  in  this  suit,  in 
taxing  his  costs  in  the  original  action,  in  which  he  was  the  defendant, 
fraudulently  procured  the  allowance  by  the  clerk  of  various  sums  to 
which  he  was  not  lawfully  entitled.  We  are  of  opinion  that  this  defense 
is  open  to  the  defendant,  but  that  the  judgment  in  the  original  action,  so 
long  as  it  is  unreversed,  is  conclusive  upon  him.  The  statute  provides 
that  "every  indorser,  in  case  of  avoidance  or  inability  of  the  plaintiff, 
shall  be  liable  to  pay  all  costs  awarded  against  the  plaintiff.''  Pub.  St. 
(;.  161,  §  24.  The  liability  of  an  indorser  is  analogous  to  that  of  bail; 
the  indorsee  being  a  surety  for  the  plaintiff,  as  bail  is  for  the  defendant. 
Either  is  so  far  a  privy  to  the  judgment  as  to  be  bound  by  it,  unless  it 
is  obtained  by  collusion  between  the  parties  to  it  in  order  to  create  or  en-t 
large  the  liability  of  the  indorser  or  bail. 

The  grounds  of  defense  set  up  in  this  suit  might  and  should  have  been 
tried  in  the  original  suit.  The  objection  now  made  to  the  taxation  of 
the  costs  could  have  been  raised  in  that  suit,  before  the  derk,  and  by 
appeal  before  the  court,  by  the  plaintiff  therein,  and  by  the  indorser, 
who  is  a  party  to  the  record,  and  so  far  interested  in  and  privy  to  the 
former  suit  that  he  would  have  had  a  right  to  be  heard  upon  the  taxa- 
tion of  costs.  As  neither  raised  the  question  at  the  proper  time,  the 
judgment  duly  rendered  is  conclusive  upon  both,  and  the  d^fendamt  in 
this  suit  cannot  collaterally  impeach  it.     Wd>8ter  y.  LoweU,  2  Allen,  123^ 
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l¥acy  V,  Maloneyy  105  Mass.  90;  2Vacy  v.  Goodwin,  5  Allen,  409;  Spring- 
field Card  Manufg  Oo.  v.  West,  1  Cush.  388;  Wood  v.  JMann,  125  Mass. 
819.  The  question  is  not  whether  the  indorser  could  impeach  the  former 
judgment  by  proof  that  the  parties  thereto  obtained  it  by  collusion  in 
order  to  charge  him.  No  such  collusion  was  allied,  or  offered  to  be 
proved.     Exceptions  overruled. 


ail  Man.  MS) 

NuTT  and  others  v*  Norton. 

(Suprems  Judicial  Court  of  MassaehweUs,    Middlesex.    July  8»  1886.) 

1.  Will— Revoked  by  Marriagb  of  Testatrix— Parol  EvrosircB. 

The  will  of  a  woman  is  revoked  by  her  subsequent  marriage;  and  where, 
after  the  execution  of  a  will  by  a  woman,  she  married,  and  had  a  child  bom, 
who  survived  her,  a  revocation  of  the  will  is  implied,  and  this  implication 
cannot  be  rebutted  bv  parol  evidence  that  the  parties  did  not  know  the  rule 
of  law,  or  that  they  did  not  intend  that  the  subsequent  marriage  and  birth  of 
a  child  should  operate  as  a  revocation.^ 

9.  SaMR— HUSBAKD  AS  A  WiTf  ESS. 

The  fact  that  the  husband  of  a  married  woman  witnessed  a  will  made  by 
her  before  her  marriage,  and  parol  evidence  that  he  knew  its  contents,  are 
immaterial,  and  have  no  effect  on  the  will,  which  is  revoked  by  the  marriage. 

This  was  an  appeal  from  the  decision  of  the  judge  of  probate.  Hear- 
ing in  the  supreme  court  before  Judge  Field,  upon  facts  which  appear 
in  the  opinion,  who  affirmed  the  decree  of  the  probate  court,  and  the 
plaintiffs  appealed. 

E.  F.  Dewing  J  for  plaintiff. 

C  Robimon^  for  defendant. 

Morton,  C.  J.  It  was  decided  in  Stoan  v.  Hammond,  138  Mass.  45, 
that  a  will  of  a  woman  was  revoked  by  her  subsequent  marriage.  In  the 
case  before  us,  after  the  will  offered  for  probate  was  executed,  the  testa- 
trix married,  and  had  a  child  born  of  the  marriage,  who  survived  her. 
Upon  these  facts  a  revocation  of  the  will  is  implied  by  law,  and  this  im- 
plication cannot  be  rebutted  by  parol  evidence  that  the  parties  did  not 
know  the  rule  of  law,  or  that  they  did  not  intend  that  the  subsequent 
marriage,  and  birth  of  a  child,  should  operate  as  a  revocation.  MardUm 
V.  Roe,  8  Adol.  &  E.  14.  The  will  did  not  make  any  provision  for  the 
husband  or  after-bom  children.  The  fact  that  the  man  the  testatrix  was 
about  to  marry  witnessed  the  will,  and  the  parol  evidence  that  he  knew 
its  contents,  are  immaterial.  Whether  the  act  of  the  husband  in  wit- 
nessing the  will  could,  by  way  of  estoppel,  prevent  him  from  c<Nitesting 
the  will  if  be  were  the  only  party  interested,  as  claimed  by  the  appellant, 
we  need  hot  discuss.  It  certainly  cannot  operate  to  give  validity  to  the 
wiU  as  against  the  after-bom  child.  Upon  the  facts  of  this  case,  there- 
fore, we  are  of  opinion  that  the  will  offered  for  probate  was  revoked  by 
implication  of  law.     Decree  affirmed. 

1  Respecting  the  fevocation  of  a  will  by  the  sabseqnent  marriage  of  the  testatrix,  set 
Bio  JgeU  V.  Moore,  (Mass.)  5  N.  £.  Bep.  470,  and  note,  471. 
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McGlVNEY  V,  McGlVNEY. 

{Bwpreme  Judkial  Court  of  Ma$sachu9eM9.    Suffolk.    Jane  80, 1886.) 

Tbitbt— Hbsulting  Trust— Pdbchabb  with  Monxt  of  Thzbd  Partt— Pboiosv 
TO  Deyiss— Laches. 

Where  funds  of  A.  were  used  by  H.  in  the  purchase  of  real  estate,  with 
the  implied  consent  of  A.,  M.  promising  that  at  ner  death  the  property  should 
be  A.'8,  and  M.  died  leaving  a  will  in  which  the  property  was  left  to  B.,  to 
whom  she  was  indebted,  on  condition  that  he  should  pay  to  A.  a  certain  sum, 
and  A.  was  notified  of  the  provisions  of  the  will,  but  took  no  steps  in  the 

J^remises  for  28  years,  A.  is  to  be  presumed  to  have  acquiesced  in  the  provis- 
ons  of  the  will,  and  cannot  maintain  a  bill  in  equity  to  compel  Br  to  convey 
to  him  the  estate  purchased  by  him. 

This  was  a  bill  in  equity  by  the  plaintiff,  Edward  McGivney,  prayinK 
that  the  defendant  be  compelled  to  convey  the  legal  title  of  certain  real 
estate  to  the  plaintiff.  Hearing  in  the  supreme  court  before  Gabdnbr, 
J.,  who  reported  the  case  for  the  consideration  of  the  full  court.  The 
facts  appear  in  the  opinion. 

Crvwley  <t  Momioell^  for  plaintiff. 

W.  H.  Harrington^  for  defendant. 

GABDNERy  J.  The  plaintiff  claims  that  be  has  an  equitable  interest 
in  the  house  and  land  on  Billerica  street,  in  Boston,  which  he  can  reach 
through  his  bill  in  equity,  and  apply  in  payment  of  his  debt.  If  his 
money  had  been  used  in  the  purchase  of  the  estate  without  his  knowl- 
edge or  consent,  he  might  have  been  entitled  to  relief.  Bremihan  v.  Sh^e- 
homy  126  Mass.  11.  The  case  finds,  however,  that  his  sister,  Mary 
O'Bdley,  purchased  the  house  in  September,  1857;  and  in  December  of 
that  year  she  wrote  to  the  plaintiff,  then  in  California,  informing  him 
that  she  had  used  part  of  his  money  in  its  purchase,  ^'and  at  her  death 
all  should  be  his."  In  case  the  plaintiff  did  not  approve  of  this  she 
asks  him  to  let  it  remain  for  two  or  three  years,  and  that  then  she  will 
repay  him.  The  plaintiff  received  this  letter,  and  made  no  answer  to 
it.  It  is  fair  to  presume  that  the  plaintiff  was  willing  to  let  the  sum  of 
S400  remain  in  the  house  for  the  benefit  of  his  sister,  according  to  her 
request. 

The  plaintiff  claims  that  the  letter  of  Mary  O'Riley  to  him  contains  a 
good  declaration  of  trust,  in  the  following  language: 

** After  a  bard  struggle,  Thomas  let  me  have  a  little  of  your  money,  which 
he  gave  me  on  the  terms  that  tbe  deed  should  be  made  out  in  my  name;  that 
at  my  death  all  should  be  yours.  All  Thomas  wants  is  a  living  out  of  it  while 
he  lives;  and,  if  you  don^t  approve  of  this  letter, all  the  favor  I  ask  of  you  is 
to  give  me  one  or  two  years,  and  I  will  pay  you  up  your  money,  with  thanks; 
for  so  doing  you  will  be  the  means  of  making  me  a  home  in  Boston  while 
myself  and  husband  aris  alive,  and  after  that  it  is  your  propwty  forever." 

This  letter  contains  a  statement  of  the  misappropriation  of  the  $400  of 
the  plain tifi^s  money  by  Thomas  O'Riley,  and  an  offer  on  the  part  of 
Mary  to  repay  it  in  one  of  two  ways.  The  plaintiff  made  no  election. 
He  did  not  notify  Mary  of  any  intention  to  elect.  He  never  answered 
the  letter.  Mary  lived  in  possession  of  the  estate  until  July  21,  1865| 
v.7N.E.no.7 — 46 
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when  she  died  testate.  The  plaintiff  was  soon  after  notified  of  the  con- 
tents of  her  will,  which  provided  that  Thomas  O'Riley  was  to  have  a 
life-estate  in  the  house;  that  upon  his  death  the  defendant,  Peter,  should 
take  the  estate  upon  condition  that  he  paid  the  expenses  of  the  last  sick- 
ness and  faneral  expenses  of  Mary,  and  also  paid  $500  to  the  plaintiff. 
The  defendant  claims  that  if  the  plaintiff  intended  to  rely  upon  an 
equitable  interest  in  the  house,  or  upon  the  alleged  declaration  of  trust, 
that,  immediately  upon  the  receipt  of  the  information  concerning  the 
will  and  its  provisions,  he  should  have  notified  the  defendant  of  his  in- 
tention; that  it  was  his  duty  then  to  have  enforced  his  claim  upon  the 
estate.  Mary  died  in  1865.  During  20  years  the  plaintiff  has  been 
silent.  In  the  mean  time,  the  defendant  knew  of  the  original  wrong- 
taking  of  the  $400,  and  that  the  plaintiff  had  been  informed  of  it,  and 
that  he  had  fall  knowledge  of  the  contents  of  the  will,  and  of  the  further 
&ct  that  the  defendant,  Peter,  had  lent  $200  to  his  sister  Mary  upon 
the  purchase  of  the  house.  The  defendant,  through  the  silence  of  the 
plaintiff,  was  led  to  believe  that  he  acquiesced  in  the  disposition  of  the 
estate  by  the  will  of  Mary.  He  was  induced  to  believe  ttiat  it  was  not 
necessary  for  him  to  press  his  claim  as  a  creditor  against  the  estate  of 
Mary.  He  relied  upon  the  will,  and  according  to  its  terms,  soon  after 
the  death  of  Mary,  paid  the  expenses  of  her  last  sickness  and  funeral. 
We  think  that  the  silence  of  the  plaintiff  after  he  had  knowledge  of  the 
provision  of  the  will  of  Mary  O'Riley  is  decisive.  Plymovih  v.  MZb,  7 
Allen,  438,  444.  By  his  own  laches  the  plaintiff  has  deprived  himself 
of  any  right  or  benefit  which  he  might  have  had  if  he  had  exercised 
proper  diligence.  His  silence  in  relation  to  the  will,  after  he  had  been 
informed  of  its  provisions  regarding  himself  and  the  defendant,  induced 
the  defendant  to  believe  that  the  plaintiff  fuUy  aquiesced  in  its  provis- 
ions. It  is  now  too  late  to  set  up  any  claim  he  may  have  had  to  the 
estate,  if  in  season  he  had  insisted  upon  it.  The  plaintiff  is  entitled  to 
$500  under  the  will  of  Mary  O'Riley,  with  interest  from  the  time  of  the 
death  of  Thomas  O'Riley.  Upon  payment  of  this  sum  'by  the  defend- 
ant into  the  clerk's  office  the  bill  will  be  dismissed.  Decree  accord* 
ingly. 


(142  Haas.  200) 

Attorney  General,  by  Information,  v.  City  of  Boston. 

(Supreme  Judicial  Court  of  Maseaehueette,    Suffolk.    July  1, 1880.) 

1,  Municipal  Corporations  —  Ctty  of  Boston— SmEWALKS—RBVOTAL  of— 
Construction  . 

Under  the  existing  statutes,  the  city  of  Boston  is  not  obliged  to  conBtmct 
or  maintain  sidewalks  upon  any  of  its  highways,  and  may  remove  sidewalks 
already  constructed. 

2b  Sake— St.  1872,  Ch.  808— Scope— Agcbptanob  of,  bt  Cities. 

There  is  nothing  in  St.  1872,  e,  808,  which  provides  for  the  construction  of 
sidewalks  by  cities,  which  renders  it  obligatory  upon  any  city  accepting  the 
same  to  ooiastruct  sidewalks  upon  any  of  its  highways,  or  to  continue  thosd 
already  constructed. 
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8.  Baicb— City  oy  Boston—Powers  op  Board  of  Aldermen. 

The  power  to  determine  whether  public  convenience  requires  the  construc- 
tion or  removaJ  of  a  sidewalk  in  the  city  of  Boston,  is  located  in  the  board  of 
aldermen,  who  may  impose  upon  the  proijer  city  official  the  duty  of  accom- 
plishing the  work  deciaed  upon  by  the  legislative  branch  of  the  city  council. 

4.  Same— Board  op  Aldermen— Powers  op— Appropriations. 

The  board  of  aldermen  may  pass  an  order  for  the  construction  or  removal 
of  a  sidewalk  after  the  general  appropriation  for  paving  has  been  made,  with- 
out a  more  specific  appropriation,  although  the  order  directs  the  expenditure 
to  be  charged  to  the  general  appropriation  for  paving. 

Information  for  an  injunction  to  restrain  the  removal  of  the  sidewalk 
on  Boylston  street,  in  the  city  of  Boston,  adjoining  the  Common,  as  or- 
dered by  the  board  of  aldermen.  Hearing  in  the  supreme  court,  before 
C.  Allen,  J.,  who  reserved  the  case  for  the  fiill  court  upon  facts  appear- 
ing in  the  opinion. 

.Hole  &  WalcoUy  for  plaintiff. 

A.  J.  Bailey y  for  defendant. 

Devens,  J.  St.  1799,  c.  31,  §  1,(2  Mass.  Sp.  T^ws,  p.  888,> provided 
that  all  streets  in  the  city  of  Boston  shall  be  paved  "agreeable  to  the  fol- 
lon^ing  regulations,  viz.,  that  the  foot  path  or  walk  on  each  side  of  every 
street  shall  be  of  the  breadth  of  one-sixth  part  of  the  width  of  the  whole 
street,  and  shall  be  laid  or  paved  with  bricks  or  flat  stone,  and  secured 
with  a  beam  or  cut  stone  along  the  outside  thereof,  and  the  middle,  or 
remaining  four-sixths,  of  every  street  shall  remain  as  a  passage-way  for 
carriages  of  burden  or  pleasure."  In  certain  cases  it  was  provided  that 
"the  breadth  of  the  foot-walk,  and  the  ascent  and  descent  and  the  curv- 
ing of  every  pavement,  shall  be  r^ulated  by  the  surveyors  of  highways." 
This  statute  the  informant  claims  to  be  stUl  in  force,  and  contends  that 
there  exists  no  power  in  the  city  government,  or  any  of  its  branches,  to 
cause  the  entire  and  permanent  removal  of  a  sidewalk  on  any  paved 
street  in  the  city  of  Boston. 

The  act  of  1799  does  not  in  terms  provide  that  every  paved  street  shall 
have  a  sidewalk  or  foot-path  on  each  side  thereof,  but  it  does  assume  by 
these  regulations  that  it  will;  and  the  second  section  of  the  act  provides 
that,  when  the  cart-way  in  any  street  is  ordered  to  be  paved,  the  owner 
of  any  abutting  lot  "shall,  without  delay  and  at  his  own  cost,  cause  the 
foot- way  in  front  of  his  ground  to  be  paved  w;ith  brick  or  flat  stones,  and 
supported  by  timber  or  hewn  stones,  and  kept  in  repair;  the  same  to  be 
done  under  direction  of  and  to  the  approbation  of  the  surveyors  of  high- 
ways." In  case  such  owner  neglects  to  pave  his  foot-way,  the  survey- 
ors are  authorized  to  do  it,  and  to  recover  of  him  the  amount  thus  ex- 
pended. 

St.  1881,  c.  17,  treats  the  statute  of  1799  as  in  force,  and  recognizes 
the  second  section  thereof  as  its  principal  object,  by  imposing  upon  the 
abutters,  upon  macadamized  streets  in  the  city  of  Boston,  the  same  lia^ 
bilities  as  would  be  created  under  the  act  of  1799,  and  the  acts  in  ad- 
dition thereto,  by  the  paving  of  the  street. 

St.  1833,  c.  128,  provides  that  the  city  council  of  Boston  "may,  by 
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any  ordinance  or  ordinances,  empower  the  surveyors  of  highways  so  to 
r^ulate  the  Avidth  and  height  of  sidewalks  *  *  *  as  shall,  in  the 
judgment  of  said  surveyors,  be  most  conducive  to  the  convenience  and 
interest  of  said  city,  any  law  of  the  commonwealth  to  the  contrary  not- 
withstanding." It  further  provides  that  the  city  council  may  "empower 
said  surveyors  to  accept  said  sidewalks  after  tiie  same  shall  be  put  in 
good  and  perfect  repair,  *  *  *  and  *  *  *  relinquished  to  said 
city,  *  *  *  and  *  *  *  order  that  after  such  relinquishment 
such  sidewalks  may  be  maintained  at  the  expense  of  said  city."  The 
power  of  regulating  the  width  and  height  of  the  sidewalks  is  given  as  a 
part  of  the  power  of  accepting  the  same  for  the  city  when  put  by  the 
abutter  in  good  and  perfect  repair,  and,  when  also  relinquished  to  the 
city,  thenceforth  they  may  be  maintained  at  its  expense.  The  act  does 
not  make  it  the  duty  of  the  city  through  the  surveyoi-s  to  accept  the  side- 
walk prepared  by  the  abutter  on  his  relinquishment  of  it,  nor  does,  it 
compel  the  relinquishment  of  the  abutter.  Its  object  was  to  place  within 
the  control  of  the  city  the  whole  subject,  and,  under  it,  if  it  was  not 
deemed  necessary  that  any  sidewalk  should  be  constructed,  it  was  not 
obliged  to  accept  one,  and  impose  the  burden  upon  the  city.  While  the 
word  "regulate,"  as  applied  to  the  sidewalks,  may  often  imply  the  ex- 
istence of  the  thing  to  be  regulated,  the  use  of  the  streets  of  a  city  im- 
plies the  power  to  prohibit  the  use  of  them  under  certain  circumstances. 
Qm.  V.  Stodcfer,  2  Cush.  562,  671;  Union  Ry.  Co.  v.  Oavihridge,  11  Allen, 
287,  294. 

If  the  validity  of  the  order  here  in  question  depended  alone  on  these 
three  statutes  cited,  it  may  be  doubted  whether  it  could  be  held  that 
they  rendered  it  obligatory  on  the  city,  whenever  a  way  was  paved  or 
macadamize^,  to  provide  it  with  sidewalks  or  foptways  if,  in  the  judg- 
ment of  the  authorities,  these  were  not  required. 

These  statutes;  which  related  only  to  the  city  of  Boston,  were  repealed 
by  the  statute  of  1872  (re-enacted  Pub.  St.  c.  60,  §  22)  so  far  as  they 
are  inconsistent  therewith.  The  statute  of  1872  was  a  general  statute, 
applicable  to  all  cities  of  the  commonwealth  who  should  accept  the  same; 
vfBs  accepted  by  the  city  of  Boston  May  21, 1872;  and  was  consequently 
in  force  when  the  order  in  the  case  at  bar  was  passed.  The  previous 
statutes,  which  we  have  referred  to  as  a  part  of  the  history  of  legislation 
on  this  subject,  had  contemplated  the  grading  and  construction  of  side- 
walks by  the  abutters.  This  provided  for  the  construction  of  sidewalks 
by  the  city  "as  public  convenience  might  require,"  in  such  form  and 
with  such  materials  as  it  might  deem  proper,  or  for  the  completion  of 
any  partially  constructed  sidewalk,  to  be  thereaft;er  maintained  by  the 
city,  and  for  the  assessment  of  the  expenditure.upon  the  abutter;  deduc- 
tion being  made  for  previous  assessments  paid  by  him.  *  There  is  noth- 
ing in  this  act  which  renders  it  obligatory  upon  any  city  accepting  it  to 
construct  sidewalks  upon  any  of  its  ways.  Whether  this  shall  be  done 
i$  lefb  to  the  discretion  of  its  lawful  authorities.  If  any  statute  previ- 
ously existed  compelling  the  construction  of  a  sidewalk,  in  evory  paved 
street,  the  provision  would  be  clearly  inconsistent  with  the  discretionary 
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power  given  by  this  act,  so  fear,  certainly,  as  streets  are  concerned  which 
up  to  that  time  had  not  been  provided  with  sidewalks. 

It  is  urged  that  the  power  to  construct  sidewalks,  even  if  it  be  discre- 
tionary, cannot  be  treated  as  giving  authority  to  remove  or  dispense  with 
them  where  they  already  exist.  Tp  hold  thus  would  be  to  give  too  lim- 
ited an  interpretation  ^to  the  statute.  The  general  power  to  construct 
sidewalks  or  not  in  all  streets,  whether  macadamized  or  paved,  must  be 
construed  as  one  which  deals  with  the  whole  subject,  and  places  it  within 
the  control  of  the  local  authorities.  It  authorizes  them,  not  merely  to 
construct  them  or  not  in  their  discretion  where  they  do  not  now  exist, 
but  to  remove  or  dispense  with  them  where  they  do  exist  if,  in  their 
judgment,  it  is  desirable. 

It  is  to  be  considered,  if  this  is  so,  whether  the  order  to  remove  the 
sidewalks  here  in  question  has  been  passed  by  the  proper  authority. 
That  the  aldermen  had  formerly  the  powers  of  surveyors  of  highways  ap- 
pears by  St.  1856,  c.  448,  §  41,  (city  charter.)  Under  St.  1885,  c.  266, 
§  6,  the  executive  power  of  the  city  government  was  vested  in  the  mayor, 
to  be  exercised  through  the  several  ofl5cers  and  boards  of  the  city  in  their 
respective  departments  under  his  general  supervision  and  control;  and 
the  contention  of  the  informant  is  that  the  power  to  dispense  with  or  re- 
move the  sidewalk  was  "executive"  or  "administrative"  strictly;  both 
these  words  being  used  in  the  statute.  But  the  power  to  determine 
whether  public  convenience  requires  the  construction  of  a  sidewalk,  and 
equally  so  its  removal,  involves  the  exercise  of  judgment  not  adminis- 
trative only,  and  the  exercise  of  the  power  is  Judicial  in  its  character, 
although  expressed  in  a  legislative  form.  The  power  to  so  repair  a  high- 
way that  it  shall  be  fit  for  travel  within  the  lines  marked  out  for  travel 
as  established,  is  executive,  but  that  of  determining  what  shaU  be  the 
lines  of  travel  is  legislative.  The  board  of  aldermen  may  not  be  able  to 
control  executive  action  of  the  mayor  by  prescribing  the  time  within 
which  the  renewal  shall  take  place,  but  this  portion  of  the  order  may 
fairly  be  interpreted  as  imposing  upon  the  proper  officer,  the  superin- 
tendent of  streets,  acting  under  his  official  superior,  the  mayor,  the  duty 
of  doing  it  within  the  time  named  if  it  could  be  so  dcxie  with  proper  re- 
gard to  other  executive  duties  of  a  similar  character. 

The  remaining  question  is  whether  the  board  of  aldermen  might  pass 
such  an  order  without  a  more  specific  appropriation  than  the  general  ap- 
propriation for  paving,  made  at  the  b^innihg  of  the  year,  before  action 
had  been  had  or  taken  as  to  this  sidewalk,  to  which  appropriation  the 
order  directed  the  expenditure  to  be  charged.  The  statute  provides  that 
"no  expenditure  shall  be  made  nor  liability  incurred  for  any  purpose 
beyond  the  appropriation  for  the  paving  department  of  $800,000,  for  the 
objects  and  purposes  explained  in  the  recommendations  of  the  commit- 
tee on  pavings.  These  included  new  work  on  streets  already  laid  out, 
as  on  those  which  might  be  petitioned  for,  and  for  lepairis  and  mainte- 
nance of  streets  and  roads.  If  the  removal  of  the  sidewalk,  and  also  the 
repavement  of  thiat  portion  of  the  streeti  were  necessary',  they  were  iftcts 
in  the  natiire  of  a  repair  of  the  way.     The  appropriation  as  passed  con- 
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tempjated  contingoncies  the  exact  nature  and  character  of  which  could 
not  be  foreseen,  and  when  such  a  contingency  occurred  the  expenditure 
which  became  necessary  might  properly  be  assigned  to  it.  It  is  not  sug- 
gested that  the  appropriation  did  not  afford  ample  means  to  meet  the  ex- 
penditure, but  only  that  there  was  jno  more  than  sufficient  money  on 
hand  "to  do  the  customary  and  necessary  work,  in  other  respects,  of  the 
department  of  paving."  If  it  shall  be  found  hereafter  that  the  appro- 
priation is  exhausted  before  the  work  in  question  can  properly  be  done, 
the  statutory  provision  forbidding  expenditure  beyond  the  appropria- 
tion must  be  observed,  but  the  order  for  this  work  is  not  on  that  ac- 
count invalid.     Petition  dismissed. 


(142  Mase.  107) 

Morgan  v,  Curley. 

(Supreme  Judicial  Court  of  Massachusetts.    Middlesex.    June  29, 1886.) 

Poor  Debtors— Examination— RBCOGNizANCifr—ABRBBT,  when  Illboal. 

Where  the  plaintiff  was  under  a  recognizance  to  appear  before  a  master  in 
chancery,  and  made  an  application  to  take  4;he  oath  for  the  relief  of  poor 
debtors,  upon  which  application  an  examination  had  taken  place,  but  no  de- 
cision given  by  the  magistrate  in  the  presence  of  the  plaintiff,  but  a  decision 
had  been  given  in  his  absence,  an  arrest  of  the  plaintiff  at  a  place  other  than 
the  office  of  the  magistrate  where  the  decision  was  given,  and  on  an  occasion 
subsequent  to  that  at  which  the  proceedings  before  the  magistrate  ended,  is 
illegal,  and  the  plaintiff  may  recover  compensation  for  loss  of  time  and  for 
any  indignity  he  may  have  suffered. 

This  was  an  action  for  trespass  to  the  person.  Trial  in  the  superior 
court  before  Kkowlton,  J.,  where,  upon  facts  which  appear  in  the 
opinion,  the  presiding  judge  ruled  that,  the  arrest  having  been  made  at 
a  place  other  than  the  office  of  the  magistrate  where  the  decision  was 
given,  and  on  an  occasion  subsequent  to  that  at  which  proceedings  be- 
fore the  magistrate  ended,  was  illegal,  and  upon  the  question  of  dam* 
ages  instructed  the  jury  that  they  might  give  a  sum  sufficient  to  com* 
pensate  plaintiff  for  the  loss  of  his  time  and  the  indignity  he  had  suf- 
fered, if  any.  The  jury  returned  a  verdict  for  the  plaintiff,  and  the  de- 
fendant alleged  exceptions. 

J.  D.  Thompson^  for  defendant. 

8.  W.  Trowbridge,  for  plaintiff. 

Gardner,  J.  The  plaintiff  was  under  recognizance  ''to  appear  at  the 
time  fixed  for  his  examination;  and  from  time  to  time  until  the  same  is 
concluded,  and  not  depart  withont  leave  of  the  magistrate,  making  no 
default  at  any  time  fixed  for  his  examination,  and  abide  the  final  order 
of  the  magistrate  thereon.''  Pub.  St.  c.  162,  §  28.  Before  the  exam- 
ination was  concluded,  and  before  the  magistrate  had  formally  decided 
that  the  plaintiff  was  not  entitied  to  take  the  oath,  and  before  he  had 
made  his  certificate  to  that  effect,  and  annexed  it  to  the  execution,  the 
plaintiff  made  default.  His  departure  before  the  examination  was  oon- 
duded,  and  before  the  magistrate  had  made  his  certificate,  was  prema- 
ture, and  was  a  breach  of  his  recognizance.     Lathrop  v.  Bailey,  14  Al- 


Digitized  by 


Google 


Mass.]  MORGAN  V.  CUBLET.  72? 

len,  514;  PeA  v.  Emery^  1  Allen,  46%;  FvUer  v:  Meehan^  118  Mass.  135. 
After  the  pJaintiflf  had  departed,  and  the  condition  of  the  recognizance 
yf&8  broken,  the  magistrate  made  the  certificate,  which  was  annexed  to 
the  execution.  By  virtue  thereof  the  officers  arrested  the  plaintiff,  after 
a  lapse  of  two  days,  at  a  place  remote  from  that  of  the  examination. 

Upon  entering  into  the  recognizance  the  plaintiff  was  relieved  from  ar- 
rest under  the  execution.  The  arrest  could  not  be  renewed  while  the 
proceedings  in  relation  to  the  examination  were  still  pending,  nor  until 
they  were  brought  to  a  dose.  Jacot  v.  WyaU,  10  Gray,  236;  Lothrop  v. 
Bailey  y  vbi  mpra.  The  place  of  the  examination  was  the  place  where  he 
was  to  attend,  and  abide  the  final  order  of  the  magistrate,  and  where  the 
officer  was  to  be  in  attendance  to  arrest  the  debtor,  if  the  oath  was  re- 
fused. The  debtor  by  the  terms  of  his  recognizance  was  to  deliver  him- 
self up  at  the  time  and  place  of  his  examination,  and  not  elsewhere. 
Lothrop  y.  Bailey yvM  supra. 

The  question  arises  whether  the  magistrate  had  power  to  act  in  any 
respect  during  the  absence  of  the  debtor,  and  after  he  had  made  default 
upon  his  recognizance.  By  the  common  law  a  commitment  of  a  debtor 
on  execution  is  a  discharge  of  the  judgment.  The  statutes  of  the  com- 
monwealth have  materially  changed  the  common  law  in  this  respect. 
Cheney  v.  Whiidy]  9  Cush.  289.  By  these  statutes  the  creditor  preserves 
all  his  rights  and  remedies  on  the  judgment,  except  that  of  arresting  and 
imprisoning  the  debtor.  But,  as  Mr.  Justice  Metcalp  said  in  Qjbum 
V.  Palmer^  10  Cush.  273,  the  common  law  remains  in  force  in  all  the 
cases  in  which  the  statutes  have  not  altered  it.  This  was  an  action  of 
debt  on  a  judgment  upon  which  execution  had  issued.  The  defendant 
was  arrested,  and  gave  bond  for  the  prison  limits  under  Rev.  St.  c.  97, 
§§  63,  65,  made  default,  and  the  bond  was  forfeited.  Upon  suit  on  the 
bond  the  surety  successflilly  defended  upon  the  ground  of  infancy.  The 
court  say: 

''The  fact  that  the  surety  in  the  bond  was  not  answerable  thereon  does  not 
give  tlie  plaintiff  any  further  remedy  against  the  defendant  thau  if  the  plain- 
tiff had  voluntarily  released  him  from  prison  on  liis  giving  insufficient  se- 
curity to  pay  tlie  judgment.  *  *  *  Xhe  judgment  is  discliarged,  and  this 
plaintiffs  only  remedy  is  on  the  bond." 

In  WhiUon  v.  Bichndly  3  Allen,  472,  the  plaintiff  argued  that  the  recog- 
nizance was  a  satisfaction  of  the  execution  and  judgment.  The  opinion 
of  the  court  went  no  further  than  to  say  that  the  recognizance  was  a  bar 
to  any  further  proceeding  to  enforce  the  collection  of  the  execution,  and 
that  the  remedy  of  the  execution  creditor  was  upon  the  recognizance 
only;  citing  Cobum  v.  Palmer j  uH  aupra,  and  Kenriedy  v.  Dunddee,  1 
Gray,  65. 

When  the  debtor  enters  into  a  recognizance  in  compliance  with  the 
statutes,  the  recognizance  takes  the  place  of  the  e^^eoution  and  the  arrest, 
SLjid  remains  as  security  to  the  creditor.  The. power  of  the  executipn  is 
suspended  until  the  debtor  submits  himself  to  examination,  and  the  mag- 
istrate refuses  the  oath,  and  annexes  to  the  execution  his  certificate  to 
that  effect.     Then,  if  the  officer  is  present  at  the  place  of  the  exanoina- 
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tion,  and  the  debtor  is  there,  abiding  the  final  order  of  the  magistrate, 
the  oflScer  is  empowered  to  take  him.  The  recognizance  is  then  of  no  ef- 
fect, and  the  execution  resumes  its  former  power.  In  this  way,  and  in 
no  other,  does  the  execution  displace  the  recognizance.  The  officer  can- 
not act  until  he  is  warranted  so  to  do  by  the  certificate  of  the  magis- 
trate annexed  to  the  execution.  After  breach  of  the  recognizance  thd  mag- 
istrate has  no  power  to  act  further  in  the  premises.  The  execution  is 
Jundus  cfficiis.  The  recognizance  stands  in  its  place  as  the  security  to 
the  creditor,  and  his  only  remedy  is  by  suit  thereon. 

The  instructions  to  the  jury  were  substantially  in  accordance  with  the 
views  we  have  expressed  as  to  the  law.  The  extCmination  before  the 
magistrate  was  not  concluded  when  he  attempted  to  make  his  certificate, 
and  annex  it  to  the  execution,  in  the  absence  of  the  debtor,  and  after 
breach  of  the  recognizance.  There  was  no  escape  by  the  debtor,  and 
the  officer  was  not  authorized  to  arrest  him  at  a  place  other  than  that  of 
the  examination,  and  at  no  place  aft;er  breach  of  the  recognizance. 

As  the  defendant  had  no  authority  to  arrest  the  plaintifi^,  be  was  en- 
titied  to  recover  compensation  for  the  loss  of  his  time,  and  for  the  indig- 
nity he  had  suffered  thereby.     Bmiih  v.  Hckombj  99  Mass.  552. 

Exceptions  overruled. 

an  Man.  1S4) 

Kelix)gg  v.  Kimball  and  another. 

(Supreme  Judicial  Court  of  MoMochuaetU,    Boffolk.    June  80, 1886.) 

Attaghhekt— Bond  to  Dissoltb  Attachment— AHBin>MBNT  of  Dsclabatton 
IN  Original  Action— Effect  of— Sureties— New  Demand. 

Where,  in  an  action  upon  a  bond  to  dissolve  an  attachment,  the  defendants, 
sureties  on  the  bond,  contended  that  they  were  discharged  by  the  allowance 
of  an  amendment  to  the  declaration  in  the  original  action,  adding  a  new 
count  in  place  of  the  first  and  second  counts  in  the  declaration,  held,  that  to 
have  this  effect  the  amendment  must  be  such  as  to  let  in  some  new  demand 
or  new  cause  of  action,  and  not  merely  to  vary  the  mode  of  stating  the  lia- 
bility upon  the  same  cause  of  action. 

This  was  an  action  of  contract  upon  a  bond  to  dissolve  an  attachment. 
A  demurrer  to  the  first  two  counts  in  the  declaration  in  the  original  ac- 
tion was  sustained,  and  thereafter  the  plaintiff,  without  notice  to  or  consent 
of  the  sureties  on  said  bond,  filed,  by  leave  of  court,  an  amendment  to 
his  declaration,  containing  two  counts.  A  demurrer  to  said  declaration, 
as  amended,  was  filed  and  sustained  as  to  the  first  count  contained  in 
said  amendment,  and  after  trial  a  verdict  was  rendered  for  the  plaintiff 
upon  said  two  remaining  counts;  namely,  the  third  count  in  the  original 
declaration,  and  the  latter  count  in  the  amendment.  At  the  hearing  of 
this  cause  in  the  superior  court,  before  Pitman,  J.,  without  a  jury,  the 
defendants  claimed  that  the  efiect  of  said  amendment  to  the  declaration 
in  the  original  action  was  to  release  them  from  liability  upon  said  bond, 
but  the  court  ruled  otherwise,  and  found  for  the  plaintiff  for  the  penal 
sum  of  said  bond,  and  reported  the  case  to  the  supreme  judidal  court 
for  a  decision  of  the  questions  of  law  involved. 

8.  H.  Dudley,  for  plaintiff. 

0.  W.  Morse  and  /.  B.  OoodriA^  for  defendants. 
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C.  Allen,  J.  The  decision  of  the  present  case  involves  a  farther  con- 
sideration of  the  pleadings  in  the  much  litigated  action  of  the  plain- 
tiflF  against  the  principal  in  the  bond  now  in  suit,  which  was  four  times 
before  this  court.  Kellogg  v.  Kimball^  122  Mass.  163,  135  Mass.  125, 
138  Mass.  441,  and  139  Mass.  296.  It  is  now  contended  that  the  sure- 
ties on  the  bond  given  to  dissolve  the  attachment  in  the  original  ac- 
tion were  discharged  by  the  allowance  of  the  amendment  to  the  declara- 
tion, adding  a  new  count  in  place  of  the  .first  and  second  counts  in  the 
original  declaration.  To  have  this  effect  the  amendment  must  be  such 
as  to  let  in  some  new  demand  or  new  cause  of  action,  and  not  merely  to 
vary  the  mode  of  stating  the  liability  upon  the  same  cause  of  action. 
Wood  V.  Denny,  7  Gray,  540;  Smith  v.  Palmer j  6  Gush.  619;  Qutter  v.  Richr 
ard9on,  125  Mass.  72.  Pub.  St.  c.  167,  §  86,  provide  that  "the  cause  of 
action  shall  be  deemed  to  be  the  same  for  which  the  action  was  brought, 
when  it  is  made  to  appear  to  the  court  that  it  is  the  cause  of  action  re- 
lied on  by  the  plaintiff  when  the  action  was  commenced,  however  the 
same  may  be  misdescribed."  The  allowance  of  the  an\endm6nt  is  con- 
elusive  evidence  of  the  identity  of  the  cause  of  action  as  between  the  orig- 
inal parties,  but  not  as  to  third  persons  who  have  no  notice  of  the  ap* 
plication  for  leave  to  amend.  Id.  The  same  cause  of  action  may  be  set 
forth  in  the  count  in  contract  and  a  count  in  tort.  Pub.  St.  c.  167,  §  2, 
d.  6;  Mann  v.  Brewer ,  7  Allen,  202.  In  the  present  case  it  is  stated  on 
the  fieice  of  the  amended  count  that  it  "is  for  the  same  cause  of  action  as 
the  first  and  second  counts  and  the  third  count  in  said  declaration;  it 
being  doubtful,  to  which  class  said  action  belongs."  The  allowance  of 
tne  amendment  shows  that  the  judge  who  allowed  it  understood  it  to  be 
of  the  same  cause  of  action.  The  tiial  proceeded  upon  the  same  assump- 
tion; the  case  having  beep  submitted  to  the  jury,  and  a  verdict  having 
been  taken  upon  the  original  third  count  and  the  amended  count,  as  rep- 
resenting one  cause  of  action.  The  defendants  do  not  now  contend,  and 
we  do  not  see,  that  the  amended  couot  was  for  a  different  cause  of  action 
from  that  set  forth  in  the  original  third  count;  but  they  place  their  de- 
fense on  the  ground  that  the  original  declaration  was  insufficient  because 
it  contained  counts  in  contract  and  in  tort  not  averred  to  be  for  the  same 
cause;  which,  therefore,  could  not  legally  be  joined.  There  is  no  sug- 
gestion that  the  amended  count  introduced  any  new  demand,  or  that  it 
was  anything  else  than  a  different  mode  of  stating  the  original  claim. 
The  demurrer  to  the  first  two  counts  of  the  declaration  was  sustained  on 
the  ground  that  they  were  improperly  joined  with  the  third  count,  merely 
because,  as  we  understand  iinom  the  defendants'  brief,  there  was  no  suf- 
ficient averment  of  identity  in  the  cause  of  action.  This  defect  was  cured 
by  inserting  such  an  averment  in  the  new  count,  and  this  does  not  have 
the  effect  to  discharge  the  sureties.  It  is  merely  supplying  a  formal  de- 
fect. This  is  the  only  question  which  we  have  to  consider.  Judgment 
affirmed. 
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(142  Msas.  Sn) 

Safford  and  another  v.  Weare. 

(Supreme  Judxcial  Court  of  MoMochueette,    Essex.    July  %,  1886.) 

Entry,  Wbtt  of— Unbboorded  Deed—  Attachment— Judgment— Exbcutioh— 
Levy  and  Sale. 

In  a  writ  of  entry,  A/s  title  to  certain  premises  was  by  deed  of  one  B.,  ex- 
ecuted and  delivered  in  1878,  and  recordea  in  1880.  C.'s  title  was  under  a  levy 
and  sale  on  execution  in  1881  in  a  suit  against  B.,  in  which  the  premises  were 
attached  in  1879.  A.  held  an  unrecorded  deed  when  the  premises  were  at* 
tached  as  the  property  of  his  grantor,  B.,  but  had  recordea  his  deed  before 
judgment  and  execution.  Held,  that  A.'s  right  was  collaterally  affected  by 
the  judgment  against  B. ;  and,  as  he  was  not  a  party  or  privy  to  that  judg- 
ment so  that  he  could  reverse  it  on  error,  he  could  avoid  it  by  proof,  and  was 
entitled  tojudgment  in  the  writ  of  entry. 

The  facts  appear  in  the  opinion. 
Geo.  B.  Ivea,  for  demandant. 
S.  0.  Bancroft^  for  tenant. 

W.  Allen,  J..  This  is  a  writ  of  entry.  The  demandant's  title  is  by 
deed  from  one  Jacobs,  executed  and  delivered  in  1878,  and  recorded  in 
1880.  The  tenant's  title  is  under  a  levy  and  sale  on  execution  in  1881 
in  a  suit  against  Jacobs,  in  which  the  premises  were  attached  in  1879. 
The  demandant  held  an  unrecorded  deed  when  the  premises  were  attached 
as  the  property  of  the  grantor,  and  had  recorded  his  deed  before  judg- 
ment and  execution.  The  question  is  whether  the  sale  on  the  execution 
is  valid  against  him. 

The  ad  damnum  in  the  writ  against  Jacobs  was  $2,000,  and  the  judg^ 
ment  was  for  $2,117.14  damages,  besides  cost.  As  the  judgment  was 
in  excess  of  the  ad  damnumy  it  was  erroneous.  Orosvenor  v.  Danfarth, 
16  Mass.  74;  Henimjenway  v.  HickeSy  4  Pick.  497;  JBichins  v.  Lyon,  35  111. 
150.  The  demandant's  right  is  collaterally  affected  by  the  judgment 
against  Jacobs;  and  as  the  demandant  was  not  a  party  or  privy  to  that 
judgment  so  that  he  can  reverse  it  on  error,  he  can  avoid  it  by  proof. 
Vose  V.  Morton,  4  Gush.  27;  Laflin  v.  Held,  6  Mete.  287;  Domii  v.  Fuller, 
2  Mete.  135;  Tarhell  v.  JeweU,  129  Mass.  457. 

As  this  point  is  quite  decisive  of  the  case,  it  is  unnecessary  to  consider 
whether,  had  the  judgment  been  valid,  the  fact  that  the  attachment 
(which  was  limited  to  $2,000)  was  less  than  the  amount  of  the  levy, 
would  have  the  effect  upon  the  levy  by  sale  that  it  would  seem  to  have 
upon  a  levy  by  extent.     See  CMckering  v.  Lovejoy^  13  Mass.  51,  56. 

Judgment  for  demandant. 


(142  Mast'.  216) 

Kknt  and  others  v.  Dunham  and  others. 

(Supreme  Judicial  Court  of  MaeeachueetU,    Suffolk.   Jaly  6, 1886.) 

Will^Bequbbt  m  Trust  to  Testatob'b  Childben  akd  Dbscbkdahts—Pub- 
uc  Charitt— Rule  against  Perpetuities. 

A  bequest  to  trustees,  their  heirs  and  assigns,  forever,  in  trust,  "to  appro- 
priate such  part  of  the  principal  and  interest  as  they  may  deem  best  for  the 
aid  and  support  of  those  of  my  [the  testator's]  children,  and  their  descend- 
ants, who  may  be  destitute,  and,  in  the  opinion  of  the  trustees,  need  such 
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aid,  *  will  not  admit  of  being  constnied  as  a  gift  to  the  testator's  children  and 
their  descendants  who  might  bellYingat  the  time  of  the  testator's  decease,  or 
that  of  the  last  of  his  children.  8ach  a  bequest  is  not  a  public  charity,  and, 
being  too  remote,  as  tending  to  create  a  perpetuity,  is  to  be  deemed  inyalid 
and  without  effect 

This  was  a  bill  in  equity  by  the  plaintiflfe,  heirs  at  law  of  Josiah  Dun- 
ham, deceased,  praying  that  the  will  of  the  said  Duoha^n  be  annulled, 
and  adjudged  invalid  and  of  no  effect,  so  far  as  it  contained  a  residuary 
clause,  which  clause,  together  with  the  facts,  appear  in  the  opinion. 
The  defendants  demurred  to  the  bill.  Hearing  in  the  supreme  court 
before  C.  Allen,  J.,  who  reserved  the  case  for  the  full  court. 

R.  M.  Morse,  Jr.,  and  H.  Dunham^  for  plaintifib. 

L.  S.  Dabneyy  for  defendants. 

Devens,  J.  The  gift  to  "Samuel  Leeds  and  Josiah  Dunham,  Jr., 
their  heirs  and  assigns,  forever,  and  to  the  survivors  of  thorn,  and  his 
heirs,  forever,  in  trust,  to  sell,  dispose  of,  invest,  and  manage  the  same, 
and  appropriate  such  -  part  of  the  principal  and  interest  as  they  may 
deem  best  for  the  aid  and  support  of  those  of  my  children,  and  their  de- 
scendants, who  may  be  destitute,  and,  in  the  opinion  of  the  trustees,  need 
such  aid,"  will  not  admit  of  being  construed  as  a  gift  to  the  testator's 
children  and  their  descendants  who  might  be  living  at  the  time  of  the 
testator's  decease,  or  that  of  the  last  of  his  children.  The  language  used, 
as  well  as  the  declared  purpose,  show  that  it  is  a  gift  in  trust  for  the 
benefit  of  those  who  should  thereafter,  throughout  an  indefinite  period 
of  time,  being  descendants  of  the  testator,  become  destitute  and  in  need 
of  aid  and  support.  The  words  import  that  the  bequest  is  ultimately 
to  be  administered  by  others  than  the  trustees  named,  and  that  the  tes- 
tator has  not  sought  to  repose  a  special  confidence  in  them  exclusively, 
but  to  establish  a  permanent  trust,  for  which  trustees  were  ultimately 
to  be  appointed  according  to  ordinary  rules  of  courts  of  equity.  That 
such  a  gift  is  too  remote,  as  tending  to  create  a  perpetuity,  when  it  is  to 
be  held  for  the  benefit  of  those  who  may  not  have  been  living  at  the 
time  of  the  testator's  death,  or  that  of  his  children,  and  who  may  not 
come  into  being  until  many  years  thereafter,  cannot  be  controverted, 
unless  it  can  be  sustained  as  a  public  charity.  Nightingale  v.  Bmrdl,  15 
Pick.  104;  BratO^  Square  Ohurch  v.  Grant,  3  Gray,  142:  Sears  v.  Russell, 
8  Gray,  86;  Tfwmdike  v.  Loring,  16  Gray,  391.  The  attorney  general 
has  therefore  been  made  a  party  to  this  bill,  as  well  as  all  the  demand- 
ants of  the  testator.     Jackson  v.  PhiUvps,  14  Allen,  539. 

A  public  or  charitable  trust  may  be  indefinite  in  duration,  and  its 
general  object  or  purpose,  as  indicated,  being  charitable,  the  application 
and  selection  of  the  particular  objects  or  individuals  who  are  to  receive 
its  benefits  may  be  confided  to  those  who  are  its  trustees.  That  a  gift 
should  have  this  character  there  must  be  some  benefit  to  be  conferred 
upon,  or  duty  to  be  preferred  towards,  either  the  public  at  large,  or  some 
part  thereof,  or  an  indefinite  class  of  persons.  If  a  trust  were  created 
for  the  benefit  of  the  poor  of  a  particular  town  or  parish,  or  of  persons 
of  a  specified  class  or  occupation,  as  seamen,  laborers,  or  mechanicSi  it 
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would  not  be  doubted  that  it  would  be  good  as  a  charity.  So,  if  a  sum 
were  bequeathed,  the  income  of  which,  from  time  to  time,  or  in  the  dis- 
cretion of  the  trustees,  was  to  be  applied  to  the  relief  of  the  destitute, 
by  distribution  of  fuel  or  provisions,  or  in  any  other  similar  defined 
mode,  or  as  the  trustees  might  deem  most  expedient,  the  gift  would  be 
enforced  as  a  public  charity.    > 

The  gift  in  the  case  at  bar  is  solely  for  the  benefit  of  the  children  of 
the  testate^:,  and  their  descendants.  The  only  public  interest  that  there 
can  be  in  connection  with  it  is  that  where,  as  there  may  be  hereafter, 
certain  destitute  persons,  descendants  of  the  testator,  who  might  other- 
wise become  a  public  charge,  they  will  be  entitled  to  relief  from  this 
fund.  This  legacy,  it  will  be  observed,  is  readily  distinguishable  from 
one  by  which  the  income  of  a  fund  is  devoted  to  the  poor  of  a  particular 
town  or  parish,  preference  being  given  to  the  descendants  or  the  relations 
of  the  testator.  In  such  a  donation  there  is  a  public  object,  as  they  are 
thus  provided  for  only  as  a  part  of  the  poor  who  are  to  receive  the  ben- 
efit of  the  charity,  although  a  preference  is  given  them,  on  account  of 
their  descent  or  relationship,  in  its  distribution. 

There  were  certain  English  cases  which,  as  the  trustees  contend,  ofiered 
strong  ground  for  holding  this  legacy  to  be  public  charity.  In  AUoirMy 
Oeneral  v.  Bucknall,  2  Atk.  328,  (1741,)  the  point  decided  was  that  any 
person,  though  the  most  remote  in  the  contemplation  of  the  charity,  might 
be  a  relator  in  an  information  in  reference  thereto.  The  ficicts,  as  stated 
in  the  note,  do  not  show  that  any  question  arose  as  to  whether  the  bequest 
was  a  public  charity;  the  only  inquiry  apparently  being  whether  the  re- 
lator was  one  of  the  poor  relations  who  were  the  objects  of  the  bounty. 
In  WhUe  v.  White,  7  Ves.  423,  (1802,)  it  was  held  that  a  bequest  to  poor 
relations  of  two  families  for  putting  out  their  children  as  apprentices,  the 
duration  of  which  would  have  exceeded  the  limits  allowed  by  law,  un- 
less it  was  a  public  charity,  might  be  executed  by  putting  out  those  who 
were  then  ready  as  apprentices.  There  was  no  discussion  of  the  subject 
in  the  opinion  of  the  master  of  the  rolls.  Sir  William  Grant.  In  Attor- 
ney General  v.  Price,  17  Ves.  371,  (1810,)  there  was  a  direction  to  pay 
£20  per  annum  to  the  testator's  poor  relations  in  the  county  of  Brecon, 
which  was  held  good  as  a  charity,  apparently  upon  the  authority  of 
laaae  v.  Defriez,  Amb.  595,  and  on  the  ground  that  it  was  entitled  to 
have  perpetual  continuance  for  the  benefit  of  a  particular  class  of  poor. 
In  OUlam  v.  Taylor,  L.  B.  16  Eq.  Gas.  681,  it  was  held  that  where  the 
testator  gave  the  residue  of  his  reel  and  personal  estate  to  trustees  for  in- 
vestment in  their  joint  names,  and  directed  the  interest  irom  time  to 
time  to  be  paid  to  such  lineal  descendants  as  they  might  severally  need, 
that  the  gift  was  charitable,  and  that  it  need  not  be  distributed  to  those 
actually  poor,  but  only  to  those  relatively  so,  and  thus  that,  if  all  the  rela- 
tions except  one  had  £20,000  a  year,  and  the  latter  £10,000  a  year,  he 
would  be  entitled.  This  decision  is  treated  with  but  scant  respect  in  Attor- 
ney Generalv.  Noi'Avmberlandy'L,  B.  7  Ch.  Div.  745,by  Sir  George  JfisssL, 
M.  B.,  where  it  is  said  that  such  a  charity  would  only  be  good  in  &vor  of 
those  actually  poor.     In  this  latter  case  the  gift  gave  only  a  preference  to 


Digitized  by 


Google 


MafiS.]  KENT  V.  DUNHAM.  733 

the  relations  of  the  testator  in  the  distribution  of  the  income  of  the  trust 
fund  to  the  poor,  which  was' provided  for  annually. 

These  cases  do  not  fully  sustain  the  position  that  the  legacy  here  in 
question  can  be  upheld  as  a  public  charity.  In  all  of  them  there  were 
persons  so  situated  as  to  be  entitled  to  the  benefit  of  the  charity,  so  that 
an  indefinite  accumulation  was  not  to  be  permitted  in  favor  of  a  class 
which  might  never  have  an  existence,  or  might  never  come  into  existence 
within  any  period  of  time  when  its  connection  with  the  testator  could  be 
traced. 

Bequests  in  fevor  of  poor  relations  also  are  for  a  far  more  extensive 
class  than  descendants.  While  the  failure  of  issue,  and  thus  the  termi- 
nation of  the  line  of  lineal  descent,  is  comparatively  common,  the  an- 
cestors of  every  person  are  indefinitely  numerous,  and  there  can  be  no 
fisdlure  of  collateral  relations,  except  such  as  may  arise  from  the  impos- 
sibility of  tracing  the  descent  of  the  testator. 

Without  desiring  to  express  any  opinion  as  to  whether  we  should  hold 
it  to  be  our  duty  to  follow  the  doctrine  of  these  cases  if  the  question 
presented  by  the  case  at  bar  was  fairly  within  them,  the  reasons  why  the 
gift  of  the  testator  cannot  be  sustained  as  a  public  charity  appear  to  us 
entirely  sufficient.  It  is  the  policy  of  the  law  to  prevent  indefinite  ac- 
cumulation of  property  for  the  benefit  of  individuals.  The  descendants 
of  the  testator  are  now,  and  have  been  since  his  decease,  in  comfortable 
circumstances.  Not  only  may  a  long  time  elapse  before  any  descendant 
will  exist  who  can  be  termed  "a  destitute  person,"  but  such  a  time  may 
practicaUy  never  occur,  as  it  may  be  at  so  distant  a  period  that  descent 
cannot  be  traced,  or  the  event  of  the  failure  of  descent  from  the  testator 
may  render  it  impossible  that  it  should  ever  occur.  In  the  expectation 
of  the  remote  contingency  that  there  shall  be  a  descendant  who  is  a  des- 
titute person,  the  fund  is  to  be  permitted  to  accumulate  if  the  will  of  the 
testator  is  followed.  If  the  line  of  descent  from  the  testator  fails,  it  will 
have  been  accumulated  for  his  heirs,  it  may  be,  in  a  remote  generation. 
There  is  no  general  public  object  sufficient  to  justify  this  accumulation  in 
the  possible  advantage  which  the  public  may  obtain  by  having  the  de- 
scendants of  the  testator  protected  from  beggary,  and  thus  from  becom- 
ing a  public  charge.  To  establish  as  a  permanent  charity  a  provision 
for  a  single  family,  and  thus,  it  may  be,  to  prevent  an  indefinite  accu- 
mulation of  property  which  might  eventually  be  solely  for  the  benefit  of 
the  testator's  heirs,  and  those  who  may  claim  under  them,  would  be 
foreign  to  the  general  principles  of  our  law  on  this  subject,  and  cannot 
be  justified  by  so  slight  a  prospective  public  benefit. 

The  result  is  that  the  portion  of  the  eighth  clause  of  the  testator's  will 
which  seeks  to  establish  a  trust  in  two-thirds  of  the  residue  of  his  estate 
for  the  benefit  of  his  children  and  their  descendants  "who  may  be  des- 
titute, and,  in  the  opinion  of  said  trustees,  need  such  aid,"  must  be. 
deemed  to  be  invalid  and  without  effect*     Demurrer  overruled. 
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(102  N.  T.  719) 

Seeley  v.  New  York  Cent.  &  H.  R.  R.  Co.* 

(Oauri  af  AppeaU  of  New  Fork.    June  1, 1886.) 

Railboad— FiBB  Caused  bt  Defbctiyb  Smokb-Staok— Question  roB  Jubt. 
PlaintifE's  barn  took  fire  soon  after  the  passing  of  three  of  defendant's 
enarines.  There  was  some  evidence  that  the  fire-screens  on  two  were  in  eood 
order,  but  there  was  no  proof  given  as  to  the  condition  of  the  third.  Held, 
that  it  was  by  no  means  conclusive  that  the  fire  was  caused  by  either  of  the 
two  engines  which  it  was  claimed  were  in  perfect  order,  and  it  was  a  ques- 
tion of  fact  for  the  jury  to  determine  which  engine  caused  the  fire,  and  a 
nonsuit  was  improperly  granted. 

Appeal  from  New  York  supreme  court,  general  term,  Fourth  depart- 
ment, reversing  judgment  of  nonsuit  in  favor  of  defendant,  and  granting 
new  trial. 

Wm,  H,  AdamSy  for  appellant,  New  York  Cent.  &  H.  R.  R.  Co. 

Stephen  K.  WHHaTna^  for  respondent,  Samuel  Seeley. 

Per  Curiam.  The  principal  question  involved  in  this  case  is  whether 
the  negligence  of  the  defendant  caused  the  bam  of  the  plaintiff  to  be  set 
on  fire.  There  was  a  conflict  in  the  evidence  in  regard  to  the  fiact  whether 
the  engine  which  caused  the  fire  was  sufficiently  guarded  by  a  screen  on 
the  top  of  the  smoke-stack  which  prevented  coals  of  fire  from  escaping. 
The  defendant's  counsel  claims  that  the  fire  was  caused  by  one  of  two 
engines  passing  at  about  the  time  of  the  fire,  and  which  engines  were 
both  fully  protected  in  respect  to  fire-screens.  An  examination  of  the 
testimony  discloses  that  it  is  not  entirely  dear  whether  the  fire  was  caused 
by  either  of  the  two  engines  mentioned,  or  by  another  which  was  not 
properly  guarded  so  as  to  prevent  the  escape  of  coals  of  fire. 
Harriet  Burley,  a  daughter  of  the  plaintifi',  testified: 
"Some  five  or  six  of  defendant's  locomotives  passed  there  that  morning 
before  the  fire,  going  in  both  directions.  *  *  *  There  were  trains  pass- 
ing there  frequently  that  morning.  Trains  do  frequently  pass  there  without 
my  noticing  them.  *  *  *  The  trains  I  have  mentioned  are  the  only  ones 
I  noticed  within  half  an  hour  previous  to  the  fire."  - 

Mrs.  Seeley,  plaintifi''s  wife,  testified: 

"Had  seen  a  number  of  trains  of  defendant's  cars  passing  there  shortly 
before  I  discovered  the  fire.  Fifteen  or  twenty  trains  passed  there  that 
morning,  more  or  less.  ♦  *  *  I  didn't  notice  any  train  until  alter  I  saw 
the  smoke.  ♦  ♦  ♦  I  was  at  work  in  the  kitchen  just  before  I  discovered 
the  fire.  I  hadn't  been  giving  attention  to  the  tfainsv  The  last  train  I  no- 
ticed before  the  fire  was  the  work  train.  These  three  were  the  only  locomo- 
tives I  noticed." 

Thomas  Cram,  a  conductor  for  the  defendant,  testified  that  an  empty 
engine  went  west  about  the  time  of  the  fire,  about  15  or  20  minutes  be- 
fore they  were  called  to  the  fire;  that  there  were  some  fires  after  that  en- 
gine passed;  that  he  saw  several  fires  immediately  after  it  had  passed. 

There  was  no  proof  given  as  to  the  condition  of  this  engine  as  to  the 
fire-screen,  but  there  was  some  evidence  that  the  fire-screens  on  the  bthei 

»See  16  Wkly.  Dig.  231. 
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two  engines  spoken  of  were  in  good  order.  It  is,  however,  nowhere 
shown  that  the  fire  was  caused  by  either  of  the  last  two  mentioned  en- 
gines. On  the  contrary,  it  is  shown  that  it  may  have  been  caused  by 
some  other  engine,  the  fire-screen  of  which  was  not  in  perfect  or  even 
good  order,  as  many  of  them  had  holes  cut  in  to  make  better  draught. 
It  will  thus  be  seen  that  it  is  by  no  means  conclusive  that  the  fire  was 
caused  by  either  of  the  two  engines  which  it  was  claimed  were  in  per- 
fect order,  and,  as  the  case  stood,  it  would  be  a  question  of  fact  for  the 
jury  to  determine  which  engine  caused  the  fire.  There  is  no  other 
question  in  the  case  that  requires  attention. 

The  judgment  should  be  aflSrmed. 

(All  concur.) 

1102  N.  T.  449) 

Griffin  v.  Long  Island  R.  Co. 

(Court  of  Appeals  of  New  York.    June  1, 1886.) 

1.  Estoppel— Judgment— Second  Appeal. 

Where,  in  a  former  action,  the  appointment  of  plaintiff  as  general  recefver 
was  alleged  in  the  complaint,  and  denied  in  the  answer,  and  the  same  issue 
was  framed  and  tried  as  in  this,  the  legality  of  the  appointment  is  tea  adjudi- 
eata,  and  cannot  he  the  subject  of  review  upon  this  appeal. 

2.  Same — ^Wrono  Decision. 

Even  if  the  decision  was  wrong,  it  does  not  impair  the  effect  of  the  former 
Judgment  as  a  bar  to  the  right  to  raise  the  same  question.  Nor  does  it  change 
the  effect  of  the  judgment  because  the  amount  recovered  was  not  sufficient  to 
entitle  the  plaintiff  to  appeal,  as  a  matter  of  right,  from  the  general  term  to 
this  court. 

Appeal  by  defendant  from  a  judgment  of  general  term  supreme  court, 
Second  department,  affirming  judgment  in  favor  of  plaintiff. 
Edward  E.  SpraguSy  for  appellant,  Long  Island  R.  Co. 
H.  E.  SickelSy  for  respondent,  Augustus  R.  Griffin. 

Miller,  J.  It  is  very  clear,  we  think,  that  the  defendant  is  estopped 
from  raising  the  question  in  this  action  as  ta  the  legality  of  the  appoint- 
ment of  the  plaintiff  aa  general  receiver.  The  whole  subject  was  pre- 
sented in  a  previous  action  between  the  same  parties,  and  is  res  ad^vdioata. 
In  the  action  referred  to  the  appointment  of  plaintiff  as  general  receiver 
was  alleged  in  the  complaint,  and  denied  by  defendants  answer  in  pre- 
cisely the  same  language  as  in  this  action,  and  the  same  issue  was  framed 
and  tried  in  that  case  as  in  the  one  now  presented.  It  was  found  by  the 
court  in  that  case  that  the  plaintiff  was  legally  appointed  receiver,  and 
the  precise  question  arising  here  was  adjudicated.  The  judgment  based 
upon  the  findings  in  that  case  was  a  complete  determination  of  the  ques- 
tion now  raised,  and  it  is  not  the  subject  of  review  upon  this  appeal. 

The  rule  is  well  settled  that  a  former  judgment  of  a  court  of  compe* 
tent  jurisdiction  is  final  and  conclusive  between  the  parties,  not  only  as 
to  the  matter  actually  determined,  but  as  to  every  other  matter  which 
the  parties  might  have  litigated  and  have  decided  as  incident  to  or  es- 
sentially connected  with  the  subject-matter  of  the  litigation  within  the 
purview  of  the  original  action,  either  as  matter  of  claim  or  of  defense. 
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Pray  v.  Hagman,  98  N.  Y.  351;  Jiyrdxm  v.  Van  Epp8,  85  N.  Y.  436; 
Smith  V.  Smith,  79  N.  Y.  634;  Olemms  v.  Clmms,  37  N.  Y.  74.  To 
ascertain  what  might  have  been  determined  in  the  former  action  it  is 
proper  to  look  beyond  what  appears  on  the  face  of  the  judgment,  to 
every  allegation  which,  having  been  made  on  one  side  and  denied  on  the 
other,  was  at  issue  and  determined  in  the  course  of  the  proceedings. 
Clemens  v.  CkmenSy  supra.  The  findings  and  the  judgment  must  gen- 
erally show  what  was  determined,  and  they  are  conclusive  on  the  sub- 
ject. 

In  regard  to  the  case  now  considered,  the  legality  of  the  plaintiff's  ap- 
pointment was  expressly  raised  by  the  pleadings,  litigated  on  the  trial, 
and  determined  by  the  court,  in  tlie  former  action.  Whether  it  was 
rightly  or  wrongly  determined,  is  a  question  that  cannot  be  raised  in  this 
action.  Even  if  the  decision  was  wrong,  it  does  not  impair  the  effect  of 
the  former  judgment  as  a  bar  to  the  right  to  raise  the  same  question. 
Nor  does  it  change  the  effect  of  the  judgment  because  the  amount  recov- 
ered was  not  sufficient  to  entitle  the  plaintiff  to  appeal,  as  a  matter  of 
right,  from  the  general  term  to  this  court.  It  might  as  well  be  urged 
that  the  opposite  party  would  not  be  bound  when  the  right  of  appeal  ex- 
isted, and  the  party  failed  to  make  the  appeal.  This  rule  would  be 
more  especially  applicable  here,  as  it  does  not  appear  that  any  applica- 
tion was  made  to  the  general  term  to  allow  the  defendant  to  appeal,  and 
it  therefore  cannot  be  said  that  the  defendant  might  not  have  obtained 
the  permission  to  do  so  had  he  made  an  application  for  that  purpose  in 
due  season.  Nor  can  it  be  said  in  this  case  that  the  question  decided 
in  the  former  action  was  immaterial  to  the  issue,  as  it  is  apparent  that 
the  right  of  the  plaintiff  to  maintain  the  action  depended  upon  the  l^al- 
ity  of  his  appointment  as  receiver. 

The  claim  of  the  appellant's  counsel,. that  the  determination  of  the 
validity  of  plaintifPs  appointment  in  sequestration  was  not  necessarily 
involved  in  the  former  action,  is  not  well  founded.  Altiiough  the  justice 
found  that  the  plaintiff  wA  duly  appointed  receiver  in  the  foreclosure 
case,  he  had  previously  found  that  prior  to  the  commencement  of  that 
action  he  was  appointed  receiver  in  the  sequestration  proceedings;  that 
the  former  action  was  for  trespass  upon  property  of  insolvent  corporation 
committed  prior  to  either  of  plaintiff's  appointments  as  receiver.  It  was 
not  a  cause  of  action  that  accrued  to  him  as  receiver  in  the  foreclosure 
proceedings,  and  he  could  only  maintain  the  action  by  virtue  of  his  gai- 
eral  appointment  as  receiver.  That  action,  therefore,  depended,  in  part 
at  least,  upon  this  finding,  and  it  cannot  be  rejected  as  not  necessary  to 
sustain  the  judgment.  There  is  therefore  no  ground  for  claiming  that  it 
rested  entirely  on  the  finding  of  the  appointment  of  a  receiver-  in  ttie  fore- 
closure proceedings. 

The  judgment  was  right,  and  should  be  affirmed. 

(All  concur.) 
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(44  Ohio  St.  420) 

Bullock  v.  Horn. 
(Supreme  Court  of  Ohio,    June  39, 1880.) 

1.  Mbchakic's  Libn— Coitbtruction  op  Statute. 

The  statutes  of  this  state  upon  the  subject  of  mechanics'  liens,  being  reme* 
dial  in  their  nature,  are  to  be  liberally  construed  in  order  to  carry  out  the 
purpose  of  the  legislature  in  their  enactment. 

3.  Same— Action  by  Mbchanio— Set-Off— Claim  against  Ck)NTRACT0R. 

Where  a  mechanic,  who,  under  the  employment  of  a  contractor,  and  with 
the  knowledj^e  of  the  owner,  has  performed  labor  upon  the  construction  of  a 
building,  and,  the  account  not  bemg  paid,  takes  all  necessary  steps,  as  pro- 
vided by  sections  8103,  8195,  8301,  and  8303  of  the  Reyised  Statutes,  to  fix  the 
liability  of  the  owner,  and  to  obtaiu  a  lien  upon  the  premises,  and  brings  his 
action  against  the  owner  to  recover  the  amount  due,  and  have  the  same  de- 
clared a  lien,  such  account  being  less  than  the  balance  unpaid  on  the  contract, 
such  owner  cannot  be  allowed  to  set  Off  a  claim  against  the  contractor,  not 
growing  out  of  the  contract,  acquired  by  him  after  the  labor  was  performed, 
although  such  claim  was  acquired  before  notice  that  the  mechanic's  demand 
had  not  been  paid. 

Error  to  district  court,  Lorain  county. 

The  action  is  brought  to  reverse  a  judgment  of  the  district  court  of 
Lorain  county  reversing  the  judgment  and  decree  of  the  court  of  com- 
mon pleas  of  that  county.  In  the  last-named  court  the  plaintiff  in  er- 
ivr,  a  carpenter,  brought  his  action  to  recover  upon  an  account  for  labor 
performed  upon  the  dwelling  of  the  defendant  in  error,  and  to  have  the 
same  declared  a  lien  upon  the  premises  under  the  laws  relating  to  me- 
chanics' liens.  From  the  findings  of  the  court  of  common  pleas  the  fol- 
lowing facts  appear: 

In  May,  1883,  the  defendant  entered  into  a  contract  with  one  Asa  Bullock 
to  erect  a  dwelling-house  on  premises  owned  by  defendant.  Bullock  was  to 
be  paid  one-third  when  the  building  was  inclosed,  one-third  when  the  plas- 
tering was  finished,  and  the  balance  when  the  building  was  completed.  Be- 
tween the  twelfth  day  of  June  and  the  twenty-fifth  day  of  August,  1883,  the 
plaintiff  performed  work  upon  the  building  at  the  instance  of  the  contractor, 
(Asa  Bullock,)  which  is  the  basis  of  the  account.  On  the  last-named  date 
the  house  was  completed  and  accepted.  On  that  day,  the  amount  due  plain- 
tiff being  wholly  unpaid,  he  demanded  payment  of  the  contnictor,  which  was 
refused.  On  the  eleventh  day  of  September  following,  the  plaintiff  filed  with 
the  defendant  an  itemized  account  of  the  amount  and  value  of  his  labor, 
vrith  all  credits,  pursuant  to  the  statute.  At  that  time  there  remained  un- 
paid on  the  contract  a  sum  in  excess  of  the  amount  due  plaintiff.  The  ac- 
count of  plaintiff  was  acknowledged  by  the  contractor  to  be  correct,  and  the 
defendant  was  notified  of  that  fact.  Shortly  after,  the  plaintiff  filed  with  the 
county  recorder  a  proper  affidavit,  and  took  all  the  steps  necessary  to  com- 
plete his  lien  upon  the  premises.  On  the  third  day  of  September,  1883,  the 
defendant  purchased  in  good  faith,  for  full  consideration,  of  a  lumber  com- 
pany, a  valid  account  against  the  contractor  for  an  amount  in  excess  of  the 
plaintiffs  claim.  The  defendant  was  at  the  time  a  stockholder  in  the  lumber 
company.  At  the  time  of  the  purchase  the  defendant  knew  the  plaintiff  had 
performed  labor  for  the  contractor  upon  the  house,  but  did  not  know  whether 
he  had  been  paid  or  not,  and  the  first  knowledge  he  had  of  plaintiff's  claim 
was  on  the  eleventh  day  of  September.  It  does  not  appear  that  the  account 
of  the  lumber  company  was  for  material  furnished  for  the  building  upon  the 
premises  In  question,  nor  that  it  in  any  way  had  relation  to  the  same.  This 
claim  he  pleads  in  the  court  of  common  pleas  as  a  set-off. 
v.7N.E.no.7 — 47 
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E.  0.  &  W.  H,  Johnson^  for  plaintiff  in  error,  cited — 

Phil.  Mech.  Liens,  26,  61,  89,  92,  210;  Def>elin  v.  Mack,  2  Daly,  94;  ffopt 

V.  Miner,  7  Hill,  525;  Mandeville  v.  Reed,  13  Abb.  Pr.  173;  Qilman  v.  Qard, 

29  Ind.  291 ;  Mitchell  v.  Evans,  2  Brown,  329;  BucTiananY.  Smith,  43  Miss. 

90;  Collins  y.  Central  Bank,  1  Ga.  435;  TutUe  v.  Montford,  7  CaU  358; 

8haf)er  v.  Murdock,  36  Cal.  293;  Jorda  v.  9obet,  6  La.  Ann.  431;  Baldwin  y. 

Wood,  11  La.  Ann.  453;  Fourcher  v.  Day,  6  La.  Ann.  60. 

Metccdf,  Webber  <fc  Johnson,  for  defendant  in  error,  cited — 
Hadey.McVay,  31  Ohio  St.  231;  Copeland  v ,  Manton,  22  Ohio  St.  398; 

Dttwn  y.  Rankin,  27  Ohio  St.  132;  Phil.  Mech.  Liens,  92,  304,  305;  Min^  v. 

Hoyt,  4  Hill,  193;  S.  C.  7  Hill,  525;  Owens  v.Ackerson,  1  E.  D.  Smith,  691; 

CAewcy  v.  Troy  Hospital  Ass'n,  65  N.  Y.  282. 

Spear,  J.  It  is  not  claimed  in  this  case  that  the  defendant's  as- 
signor, the  lumber  company,  had,  by  virtue  of  its  claim  against  the  con- 
tractor, any  lien  upon  the  premises,  nor  is  it  denied  that  the  plaintiff 
had  complied  with  the  law  entitling  him  to  recover  against  the  defend- 
ant, and  to  a  lien.  The  only  question  is  as  to  the  right  of  set-off  in  fa- 
vor of  the  defendant,  and  against  the  plaintiff.  The  proposition  may  be 
stated  thus:  Can  the  owner  of  premises,  having  knowledge  that  a  me- 
chanic has  performed  work  upon  a  building  thereon,  under  employ- 
ment of  the  principal  contractor,  set  off  against  a  claim  for  work  so  done 
a  claim  against  such  contractor  not  arising  out  of  the  contract  under 
which  the  building  is  constructed,  or  in  any  way  having  relation  thereto, 
and  acquired  by  such  owner  after  the  labor  was  performed  by  the  me- 
chanic, but  before  the  owner  had  notice  that  the  mechanic  had  not  been 
paid? 

The  question  is  to  be  determined  by  a  consideration  of  the  several 
sections  of  our  law  relating  to  mechanics'  liens.  Without  quoting  at 
length  from  these  sections,  their  effect,  so  far  as  they  apply  to  the 
question  here,  may  be  stated.  Sections  3184  to  3192,  Rev.  St.,  pro- 
vide for  the  taking  of  a  lien  upon  the  premises  by  the  contractor.  Sec- 
tions 3193  and  following  give  the  right  to  a  lien  to  any  subcontractor, 
laborer,  or  mechanic,  who,  under  employment  of  the  head-contractor, 
performs  labor  or  furnishes  material  for  the  improvement,  and  who  has 
not  been  paid.  He  may  file  with  the  owner  a  sworn  and  itemized  ac- 
count of  the  amount  and  value  of  the  labor  or  material,  with  all  credits 
and  set-offs,  and  upon  receiving  such  notice  the  owner  shall  detain  in  his 
hands  aU  subsequent  payments  from  the  principal  contractor  upon  the 
contract  in  an  amount  sufficient  to  satisfy  the  claim.  Within  five  days 
after  receiving  such  account  the  owner  is  required  to  notify  the  con- 
tractor; and  if,  within  five  days  thereafter,  he  does  not  notify  the  owner 
of  his  intention  to  dispute  or  commence  an  action  to  adjust  the  account, 
he  is  deemed  to  assent  to  its  correctness,  and  therefore  such  subsequent 
payment  shall  be  applied  by  such  owner  to  the  amount.  If  the  con- 
tractor neglect  to  pay  within  five  days  after  such  assent  to  the  correct- 
ness of  the  account,  the  owner  shall  pay,  when  due,  the  whole,  or,  in 
case  other  claims  have  been  filed,  a  pro  rata  amount,  as  the  case  may 
be,  out  of  subsequent  payments  owing  to  the  contractor,  and,  on  his 
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failure  for  10  days,  the  subcontractor,  workman,  or  material-man  may 
recover  against  the  owner,  in  an  action  for  money  had  and  received, 
when  due,  the  whole  or  a  pro  rata  amount,  as  the  case  may  be,  not  ex- 
ceeding in  any  case  the  balance  due  to  the  principal  contractor..  In 
addition  to  this  remedy,  the  workman  or  material-man,  by  complying 
with  subsequent  provisions,  may  have  a  lien  upon  the  premises  which 
shall  date  back  from  the  date  of  performing  the  first  item  of  labor, 
or  of  the  first  material  furnished,  which  shall  have  the  same  operation, 
efiect,  and  duration,  and  be  subject  to  the  same  obligations,  with  respect 
to  the  owner,  as  the  lien  of  the  head-contractor  in  similar  cases.  Such 
lien  shall  take  precedence  over  any  lien  already  taken  or  to  be  taken 
by  the  contractor,  and  an  assignment  or  transfer  by  such  contractor  of 
his  contract  with  the  owner,  as  well  as  proceeding  in  attachment,  or  oth- 
erwise, against  such  contractor,  to  subject  or  incumbeif  his  interest  in 
such  contract,' shall  save  and  be  subject  to  the  daim  of  every  laborer, 
mechanic,  or  material-man  who  has  furnished  labor  or  material  towards 
the  erection  or  repair  of  the  structure. 

The  statute  is  highly  remedial  in  its  character,  and  should  receive 
such  liberal  construction  as  will  carry  out  the  purpose  of  the  legislature 
in  its  enactment.  The  labor  of  the  workman  and  the  material  of  the 
material-man  having  contributed  to  the  erection  of  the  structure, — hav- 
ing, indeed,  created,  in  part,  the  very  property  on  which  the  lien  is 
sought  to  be  attached, — the  purpose  of  the  law  is  to  give  to  such  parties 
the  right,  where  the  contractor  refuses  to  pay,  to  be  paid  for  their  labor 
and  material  out  of  the  fund  which  has  been  earned  under  the  contract, 
and  out  of  the  structure,  and  the  land  upon  which  it  stands;  such  claim, 
as  to  amount,  not  to  be  in  excess  of  the  claim  of  the  contractor,  as 
measured  alone  by  the  contract  and  his  performance  of  it. 

In  giving  a  construction  to  this  statute,  by  fair  inference  it  may  be  as- 
sumed that  the  rights  of  the  workman  and  material-man,  as  against  the 
owner,  are  based  upon  the  latter's  contract  with  the  contractor,  and  while 
they  are  subordinate  to  the  contract,  and  are  to  be  worked  out  thrpvigh 
it,  those  parties  have  the  right  to  rest  in  security  upon  it,  and  the  means 
provided  by  law  to  secure  its  application  to  their  demands.  In  the  ab- 
sence of  fraud,  they  are  presumed  to  have  notice  of  the  terms  of  the  orig- 
inal contract.  Hence,  if  the  original  contract  showed  that  payment  had 
been  made  in  advance  to  the  contractor,  or  if  it  contemplated  the  allow- 
ance, by  the  contractor,  of  set-off  then  held  or  to  be  acquired  by  the 
owner  as  payment,  such  provisions  would  bind  the  workmen  and  ma- 
terial-men, as  they  would  be  held  to  have  accepted  employment  of  the 
contractor  with  an  implied  assent  to  such  terms.  But  where  the  con- 
tract was  silent  as  to  advance  payments,  and  as  to  claims  of  the  owner 
against  the  contractor,  the  workmen  and  material-men  could  not  be  held 
to  have  accepted  employment  with  a  view  to  such  contingencies. 

The  purpose  of  laws  of  this  character  is,  as  stated  by  Phillips,  in  his 
work  on  Mechanics'  Liens,  "to  take  from  the  owner  money  actually  ow- 
ing by  him  upon  his  contract^  and  apply  it  in  payment  for  the  labor  and 
materials  which  the  workmen  and  material-men  have  contributed  towards 
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the  performance  of  the  same  contract."  And  where  it  is  provided,  as  in 
our  statute,  that  an  assignment  or  transfer  by  the  contractor  of  his  con- 
tract with  the  owner  shdl  save  and  be  subject  to  the  claims  of  the  work- 
men and  material-men  who  have  furnished  labor  or  material  towards  the 
construction  of  the  improvement,  such  provisions  operate  as  an  equita- 
ble transfer  to  the  workmen  and  material-men  of  the  money  due  to  the 
contractor  by  the  owner,  subject  only  to  such  obligations  as  spring  out 
of  the  contract  itself.  This  construction  is  believed  to  be  founded  in  rea- 
son, and  to  be  supported  by  the  holdings  of  courts  in  other  states  upon 
the  subject.  The  amount  owing  to  the  contractor  under  the  contract  be- 
ing then  found  to  be  transferred  to  the  workmen  and  material-men,  it 
would  seem  to  follow  that  any  process,  proceeding,  or  device  which  has 
for  its  object  the  wresting  from  the  workmen  and  material-men  of  their 
equitable  hold  upon  the  amount  due  under  the  contract,  being  the  re- 
sult of  and  produced  by  their  labor  and  material,  would  be  directly 
against  the  spirit  of  the  law,  if  not  against  the  very  letter  itself* 

All  proceedings,  by  attachment  or  otherwise,  to  subject  or  incumber 
the  contractor's  interest  in  the  contract,  are  to  save  and  be  subject  to  the 
claim  of  the  workmen  and  material-men,  and  it  is  difficult  to  perceive 
why  the  allowance  of  a  set-off  against  the  contractor,  acquired  by  the 
owner  after  the  labor  is  performed  or  the  material  is  furnished,  would 
not  work  the  same  substantial  result  that  would  be  reached  by  attach- 
ment; nor  why  it  would  not  divest  the  security  afforded  by  the  contract 
from  those  whom  the  statute  contemplates  shall  have  the  benefit  of  it,  and 
thus  accomplish  indirectly,  in  favor  of  the  owner,  that  which  the  statute 
provides  shall  not  be  done  by  any  one  directly.  Had  the  defendant's 
assignor  sought  to  reach  the  interest  of  the  contractor  in  this  contract,  as 
against  the  claim  of  the  plaintiff,  by  proceedings  in  attachment,  or  by 
any  proceeding  known  to  the  law,  the  very  letter  of  this  statute  would 
have  proved  an  effectual  bar.  How  can  it  (the  company)  evade  the  law 
by  selling  the  claim  to  another?  Ordinarily  the  purchaser  of  an  overdue 
daitn  stands  in  no  better  position  than  his  assignor.  The  rule  admits  of 
many  exceptions,  especially  as  to  matters  of  remedy;  but  to  r^ard  the 
present  case  as  affording  a  ground  of  exception  would,  to  our  mind,  work 
a  dear  violation  of  the  spirit  of  the  statute. 

It  is  contended  that  the  defendant's  claim  against  the  contractor  was 
a  cross-demand  in  such  sort  that  a  statutory  set-off  existed  in  his  favor. 
As  against  the  contractor,  in  a  suit  upon  the  contract,  the  set-off  might 
be  effective,  but  the  equities  of  the  mechanic  under  this  statute  intro- 
duce another  element  into  the  case.  The  doctrine  of  set-off  is  of  equita- 
ble origin, — is  a  graft  from  equity  upon  the  law, — and,  though  incorpo- 
rated into  our  statute,  is  to  be  administered  in  accordance  with  the 
prindples  of  equity,  and  is  not  to  be  extended  beyond  the  words  of  the 
statute  in  cases  where,  under  the  rules  of  equity,  it  should  not  be  held 
to  apply.  Our  statute — ^which  provides  that  where  cross-demands  have 
existed  between  persons  under  such  circumstances  as  that  if  one  had 
brought  an  action  against  the  other  the  set-off  could  have  been  set  up, 
neither  can  be  deprived  of  the  benefit  thereof  by  assignment,  but  the  two 
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demands  shall  be  deemed  compensated — applies  to  a  ease  where,  an  ac- 
tion being  brought  by  one  npon  a  claim  obtained  from  another,  the  party 
sued  seeks  to  set  off  a  cross-demand  against  that  other.  In  such  case 
he  cannot  be  deprived  of  his  remedy  because  of  ihe  fact  that  the  action 
is  brought  by  the  assignee,  rather  than  the  assignor.  And  a  sufficient 
reason  is  that,  aside  from  the  consideration  of  avoiding  circuity  of  action 
and  multiplicity  of  suits,  it  would  be  inequitable  to  allow  one  to  deprive 
another  of  his  right  of  set-off  by  an  assignment  of  the  claim  to  a  third 
person,  in  favor  of  whom  no  equity  of  any  kind  exists.  His  claim  is 
based  wholly  upon  the'  consideration  moving  in  favor  of  the  assignor. 
The  assignee  stands  in  his  shoes,  and  hence  he  cannot  haye  any  advan- 
tage which  the  assignor  might  not  have  had  in  a  suit  brought  by  him- 
self. But  we  have  not  that  case  here.  The  workman  or  material-man 
stands  in  the  contractor's  shoes  only  as  regards  the  contract  itself,  and 
payments  upon  it,  and  not  as  regards  matters  or  claims  extrinsic  of  the 
contract.  The  consideration  which  supports  his  claim  is  his  labor  or 
material  upon  the  structure  wherein  the  owner  himself  has  an  interest, 
and  of  which  he  gets  the  benefit.  There  is  therefore  a  consideration 
moving  directly  in  favor  of  the  workman  or  material-man,  and  it  would 
be  grossly  inequitable  for  the  doctrine  of  setoff  to  be  interposed  to  pre- 
vent him  from  receiving  the  benefits  of  the  statute,  and  thus  to  enable 
the  owner  to  take  one  man's  property  to  pay  another  man's  debt. 

It  is  further  contended  that  the  set-off  of  defendant  should  be  treated 
as  a  payment  upon  the  contract;  that  it  is  the  balance  due  from  the  owner 
to  the  contractor  which  the  workman  or  material-man  may  stop  the  pay- 
ment of, — the  language  of  the  statute  being  '^not  exceeding,  in  any  case, 
the  balance  due  to  the  principal  contractor;"  and  that  this  balance  due 
cannot  be  ascertained  until  the  cross-demand  is  deducted  from  the  contract 
price.  This  claim  is  not  tenable.  Taking  the  whole  statute  together, 
it  is  reasonable  to  construe  this  phrase  as  applying  only  to  the  moneys 
due  by  the  owner  to  the  contractor  under  the  contract.  This  follows  be- 
cause the  rights  of  the  workman  and  material-man,  as  against  the  owner, 
are  controlled  by  the  contract,  and  are  in  strict  subordination  to  its 
terms;  and  to  construe  the  language  quoted  as  implying  balance  due  on 
general  account  would  be  to  ingraft  upon  the  contract  other  and  incon- 
sistent terms,  the  effect  of  which  would  be  to  incumber  the  contractor's 
interest  in  the  contract.  It  would  be  to  supplant  the  implication  that 
the  consideration  was  to  be  paid  in  money  by  a  provision  that  it  could 
be  paid  or  satisfied  in  some  other  way.  We  have  already  said  upon  the 
general  subject  of  set-off  and  cross-demands  all  that  seems  necessary. 
Keeping  in  mind  that  it  is  the  subsequent  payments  which  the  statute 
gives  the  workman  and  material-man  a  right  to  have  kept  back,  upon 
what  principle  can  the  set-off  be  treated  as  payment?  A  payment  is 
said  to  be  a  mode  of  extinguishing  obligations.  Not  only  that;  but, 
where  the  contract  calls  for  money,  ordinarily  it  is  money  which  must 
be  paid  unless  the  creditor  agrees  to  accept  something  else  as  its  equiv- 
alent. This  act  calls  for  the  exercise  of  the  will, — of  consent, — and  with- 
out consent  it  cannot  be  regarded  as  extinguishing  the  obligation. 
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Without  reference  to  the  peculiar  wording  of  section  3204  of  the  stat- 
ute, wherein  payment  is  treated  of,  the  conclusion  that  this  set-off  could 
perform  the  office  of  a  payment  seems  irresistible.  But  a  reference  to 
that  section  may  not  be  unprofitable.  It  provides  that  if,  by  collusion 
or  fraud,  the  owner  pay  in  advance  of  the  payments  due  under  the  con- 
tract, and  diminish  the  amount  of  the  funds,  he  shall  be  liable  in  the 
same  manner  as  if  no  such  payment  had  been  made;  but  any  such  pay- 
ment, made  in  good  faith,  to  complete  the  work  according  to  the  original 
contract,  shall  not  be  held  as  fraudulent  or  collusive.  It  would  seem 
not  unreasonable  to  claim  from  the  language  of  this  section  that,  as  to 
advance  payments,  the  owner  may  not  make  them  simply  to  accommo- 
date the  contractor,  or  even  to  accommodate  himself,  but  that  the  ad- 
vance payment  allowed,  and  described  as  not  fraudulent  or  collusive, 
being  one  made  in  good  faith,  in  order  to  complete  the  contract,  that  a 
payment  made  in  advance  for  any  other  purpose  would  not  avail  the 
owner  as  against  the  workman  or  material-man,  but,  as  to  them,  would 
be  held  to  be  fraudulent  and  collusive.  A  construction  of  this  section 
is  not  necessary  to  a  determination  of  the  case  at  bar,  but  it  is  suggested 
that  the  significant  language  therein  throws  much  light  upon  the  purpose 
and  object  of  the  whole  statute,  and  re-enforces  the  conclusions  we  have 
drawn  from  the  other  sections. 

Again,  it  is  contended  that  the  term  "set-off,"  as  used  in  section  3202, 
refers  to  set-off  as  against  the  contf&ctor  in  the  hands  of  the  owner;  as 
though  there  is  some  magic  in  the* word  "set-off"  in  the  connection  in 
which  it  is  used,  which  shows  that  the  claim  of  the  workman  and  ma- 
terial-man is  subject  to  every  set-off.  We  do  not  so  construe  it.  To 
expect  those  parties,  before  filing  a  claim,  to  inquire  into  and  ascertain 
whether  a  set-off  exists  in  favor  of  the  owner  against  the  contractor,  and 
incorporate  that  into  their  claim,  is  manifestly  unreasonable. 

Nor  is  the  claim  of  hardship,  as  regards  the  owner,  apparent.  It  was 
no  more  reasonable  to  require  him,  before  purchasing  a  claim  against  the 
contractor,  to  learn  whether  the  workman,  whom  he  knew  had  performed 
labor  on  his  house,  had  been  paid,  than  to  ask  that  workman  to  antici- 
pate the  possibillity  of  the  purchase  of  a  claim  against  the  contractor, 
and  give  earlier  notice.  He  may  have  had  good  reason  to  rely  upon  the 
contractor,  in  the  full  belief  that  if  the  money  should  be  paid  by  the 
owner  that  same  money  would  forthwith  pass  to  him.  At  all  events, 
he  had  the  right  to  rely  upon  the  contract  and  the  law. 

We  do  not  deem  it  necessary  to  undertake  a  review  of  the  many  de- 
cisions in  the  courts  of  the  several  states  cited  by  counsel.  They  have 
aU  been  examined,  as  well  as  many  others,  and  it  is  believed  that,  while 
there  is  not  uniformity  in  the  holdings,  owing,  in  a  measure  at  least,  to 
variance  in  the  terms  of  the  statutes,  the  general  drift  will  be  found  in 
the  direction  of  the  conclusions  we  have  reached  in  construing  the  stat- 
utes of  our  own  state.  Nor  is  it  necessary  to  review  the  two  cases  in 
Ohio  referred  to.  Oopeland  v.  Mantor,  22  Ohio  St.  398,  an  instructive 
case,  was  based  upon  dissimilar  facts,  and  the  question  here  presented 
was  not  before  the  court.     Besides,  very  marked  changes  have  been  made 
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in  the  statute  since  the  facts  of  that  ease  arose.  The  same  may  he  said 
as  to  Dunn  y.  Rankm,  27  Ohio  St.  132,  where  the  opinion  was  delivered 
hy  the  learned  judge  who  pronounced  the  opinion  in  the  earlier  case. 

The  judgment  of  the  district  court  is  reversed,  and  that  of  the  common 
pleas  a&ined. 

(107  Ind.  75) 

City  of  Ft.  Wayne  v.  Coombs  and  others. 
{Supreme  Court  of  Indiana,    June  10, 1886.) 

1.  Nbgligencb— Pleading— Injtjky  to  Propebty— Contributory  Keoligbncb. 

A  complaint  to  recover  for  injuries  to  property  caused  by  negligence  must 
show  that  the  plaintiff  was  not  guilty  of  contributory  negligence. 

2.  MimiciPAL  Corpobatioks—Negligbncb— Sewers— Notice  of  Defects. 

Where  a  municipal  corporation  itself  constructs  a  sewer,  it  is  bound  to  use 
ordinary  care  and  skill,  and  is  liable  for  injuries  resulting  from  its  negligence, 
without  proof  that  it  had  notice  of  defects  in  the  work  or  materials. 

3.  Same— Wabash  &  Erie  Canal. 

The  right  of  the  public  to  construct  sewers  under  the  Wabash  &  Erie  canal 
was  not  extinguished  by  the  sale  of  the  canal  by  the  state. 

4.  Same— Use  of  Highways. 

A  municipal  corporation  may  rightfully  use  highways  for  the  purpose  of 
constructing  sewers. 

5.  Same— Use  of  Private  Property. 

A  city  is  liable  for  negli^nce  in  constructing  and  maintaining  a  sewer,  al- 
though it  is  constructed  in  part  on  private  property,  and  in  order  to  obtain 
the  right  to  make  use  of  such  property  the  municinal  authorities  were  com- 
pelled to  build  the  sewer  according  to  the  plans  ana  specifications  furnished 
by  the  owner  of  such  property. 

6.  Same  —  Liability  to  Property  Owners  Who  Make  Connection  with 

Sewer  for  Their  Private  Benefit. 

A  municipal  corporation  is  liable  for  injuries  arising  from  the  negligent 
construction  of  a  sewer  to  property  owners  who  make  connection  with  such 
sewer  for  their  private  benefit. 

7.  Witness— Expert  Witness— Right  to  a  Preliminary  Cross-Examination. 

It  is  not  error  to  refuse  to  permit  the  defendant  to  cross-examine  an  expert 
witness  called  by  the  plaintiff  before  the  examination  in  chief  by  the  latter. 

8.  Evidence — Qualifications  of  an  Expert. 

No  standard  exists  bv  which  to  determine  the  qualifications  of  an  expert 
witness.  If  it  appears  that  he  is  prima  facie  qualified  to  testify,  the  court  may 
allow  his  testimony  to  go  to  the  jury,  allowing  the  adverse  party  to  cross-ex- 
amine as  to  his  qualifications,  and  leaving  to  the  Jury  the  duty  of  determining 
the  weight  of  the  testimony. 

9.  Same— Municipal  Corporation— Sewers. 

In  an  action  to  recover  for  injuries  resulting  from  negligence  in  construct- 
ing a  sewer,  it  is  not  necessary  for  the  plaintiff  to  prove  that  the  ordinance 
directing  its  construction  was  regularly  adopted. 

10.  Same— Notice. 

For  the  purpose  of  establishing  notice  of  the  defective  condition  of  a  sewer, 
it  is  proper  to  prove  that  the  sewer  gave  way  at  a  point  not  far  distant  from 
the  break  which  caused  the  Injury. 

Appeal  from  Allen  superior  court. 

Henry  Oolerick^  W.  O.  Golerichj  and  AUen  ZolBcarSj  for  appellant. 

Coombs,  Bell  &  Morris,  for  appellees. 

Elliott,  J.  There  are  two  paragraphs  in  the  appellees*  complaint, 
both  seeking  a  recovery  for  injuries  caused  by  a  defective  sewer.  The 
difference  in  the  paragraphs  is  that  one  alleges  negligence  in  constructing: 
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the  sewer,  and  the  other  alleges  negligence  in  maintaining  it.  We  shall 
not  notice  all  of  the  objections  to  the  complaint  discussed  by  counsel, 
for  we  find,  upon  an  examination  of  the  record,  that  many  of  them  are 
based  upon  a  mistake  as  to  its  allegations. 

We  concur  with  counsel  that,  where  negligence  is  the  issue,  the  plain- 
tiflf  must  show  that  he  was  free  from  contributory  fault,  and  that  this  is 
so  whether  the  action  is  for  injuries  to  person  or  property.  The  decision 
in  RoU  V.  OUy,  52  Ind.  547,  on  this  point,  is  in  conflict  with  the  rule 
which  has  long  prevailed  in  this  court,  and  that  case  cannot  be  regarded 
as  well  decided.  While  it  has  not  been  in  terms  overruled  upon  this 
point,  it  has  been  in  effect  overruled  by  decisions  which  broadly  and  ex- 
plicitly deny  the  doctrine  which  it  asserts.  Lyons  v.  Terre  Haxde^  etc.y 
R.  Oo,^  101  Ind.  419;  Wabaah,€tc.,Ry.  Oo.v.Nice,  99  Ind.  1£2;  St^oem 
V.  La  Fayette,  etc,,  R.  Cb.,  Id.  392;  Cincmnaii,  etc.,  Ry.  Go.  v.  HiUsshaiier^ 
Id.  486,  see  page  490;  Wabash^  etc.,  Ry.  Co.  v.  John«m,  96  Ind.  40; 
LoutmUey  etc. ,  jR^.  Oo.  v.  Lockridge,  93  Ind.  191,  and  cases  cited  page  192; 
Pennsylvania  Co.  v.  GaUerUine,  77  Ind.  322.  To  the  cases  we  have  cited 
many  might  be  added,  but  it  is  not  thought  necessary,  as  the  principle 
which  they  assert  is  a  familiar  one,  and  is  decisively  against  the  doctrine 
of  RoU  V.  CHly;  for  the  sole  foundation  of  such  an  action  as  this  is  the 
negligence  of  the  municipal  corporation,  and  the  case  is  a  pure  type  of 
action  for  the  redress  of  injuries  resulting  from  negligence.  The  prin- 
dple  so  long  and  so  firmly  established  inexorably  demands  the  conclu- 
sion that,  in  actions  against  municipal  corporations  for  injuries  resulting 
from  the  negligent  construction  or  maintenance  of  sewers,  the  plaintiff 
must  show  that  he  was  free  from  contributory  negligence. 

We  cannot  assent  to  counsel's  assumption  that  the  complaint  does  not 
aver  that  the  plaintiffs  were  free  from  contributory  fault.  It  is  the  rule 
in  this  state  that  a  general  allegation  upon  this  subject  is  sufficient,  and 
there  is  here  such  an  allegation  so  framed  as  to  cover  all  the  acts,  inju- 
ries, and  losses  described  in  the  complaint;  We  can  find  nothing  in  the 
compkiut  which  is  inconsistent  with  the  general  averment  that  there  was 
no  contributory  n^ligence. 

Where  a  municipal  corporation  constructs  a  sewer,  it  is  bound  to  use 
ordinary  care  and  skill,  and  it  is  not  necessary  that  it  should  be  averred 
that  the  corporate  authorities  had  notice  of  defects  caused  by  want  of 
care  and  skill  in  doing  the  work.  The  doctrine  that  it  must  be  shown 
that  the  corporation  had  notice  6{  defects  does  not  apply  to  defects  in 
the  work  of  constructing  the  sewer.  Where  a  city  undertakes  to  con- 
struct a  sewer,  and  does  it  negligently,  it  is  liable  for  injuries  resulting 
from  such  negligence  without  proof  that  it  had  notice  of  the  defects.  2 
Dill.  Mun.  Corp.  (3d  Ed.)  §  1024.  Where  a  sewer  is  constructed  with 
care  and  skill  a  municipal  corporation  is  liable  for  injuries  for  n^li- 
gently  failing  to  keep  it  in  repair;  and  where  it  is  suffered  to  remain  out 
of  repair  for  such  a  length  of  time  as  that  it  was  the  duty  of  the  corpo- 
rate authorities  to  take  notice  of  its  condition,  the  law  will  charge  the 
corporate  officers  with  notice.  In  this  case  the  complaint  charges  that 
the  sewer  was  suffered  to  remain  out  of  repair  for  two  years  prior  to  the 
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injury  done  to  the  plaintiff's  property,  and  there  can  be  no  doubt  that 
this  was  sufficient  to  charge  the  corporation  with  notice.  There  are 
many  eases  holding  that  notice  will  be  implied  where  a  sewer  or  a  street 
is  suffered  to  remain  in  a  defective  condition  for  a  much  shorter  period  of 
time.  OUy  qf  Madiacm  v.  Bakery  108  Ind.  41;  S.  C.  2  N,  E.  Rep.  286; 
2  Dill.  Mun.  Corp.  (3d  Ed.)  §  1025. 

It  is  alleged  in  the  fourth  and  fifth  paragraphs  of  the  appellant's  an- 
swer that  it  had  no  authority  to  construct  a  sewer  under  the  Wabash  & 
Erie  canal  without  the  permission  and  in  the  manner  prescribed  by  the 
officers  of  the  canal  company;  that  it  was  necessary  to  provide  an  outlet 
for  the  sewer  to  cross  under  the  canal;  that  the  appellant  did  secure  per- 
mission to  carry  the  sewer  under  the  canal,  and  did  construct  it  accord- 
ing to  plans  and  specifications  prepared  by  the  canal  company's  engi- 
neer. To  these  answers  the  appellees  replied  that,  at  the  time  of  the  con- 
struction  of  the  sewer  in  Clinton  street,  that  street  was  a  public  street, 
and  had  been  for  more  than  20  years,  and  that  it  crossed  the  canal  at 
right  angles;  that  the  sewer  was  constructed  on  the  line  of  the  street  to 
the  canal;  that  the  city,  at  the  time  of  the  construction  of  the  sewer  on 
Clinton  street,  had  constructed  other  sewers,  and  in  order  to  provide  an 
outlet  for  these  sewers  it  was  necessary  to  cross  the  canal.  The  court 
overruled  a  demurrer  to  the  reply. 

The  right  of  the  public  in  the  street  was  not  lost  by  the  occupancy  of 
the  land  by  the  canal  company.  The  right  of  the  public  to  make  use 
of  the  street  in  any  lawful  manner  tiiat  did  not  injure  the  canal  com- 
pany, or  impair  its  rights,  remained  in  the  public.  (Xty  of  Loganspcri 
y.  Shirk,  88  Ind.  563;  Shirk  v.  Board,  etc.,  5  N.  B.  Rep.  705,  (Novem- 
ber term.)  We  suppose  it  cannot  be  doubted  that  the  city  might  have 
built  a  bridge  over  the  canal,  provided  there  was  no  interference  with 
'the  company's  rights;  and,  if  it  could  do  this,  surely  it  might  construct  a 
sewer  beneath  the  channel  of  the  canal.  We  cannot  yield  to  a  doctrine 
that  would  lead  to  a  denial  of  the  right  of  the  public  to  enjoy  and  use 
its  highways  where  such  use  and  enjoyment  would  work  no  injury  to 
the  canal  company.  While  we  recognize  the  doctrine  of  the  decisions 
following  Water-nvorka  Cb.  v.  BurlAart,  41  Ind.  364,  we  do  not  regard 
them  as  going  to  the  extentof  holding  that  the  public  lost  its  right  to 
use  and  enjoy  its  highways  in  a  lawful  manner,  although  we  do  r^ard 
them  as  holding  that  neither  the  public  nor  a  citizen  can  do  any  act 
that  will  interfere  with  the  use  of  the  canal  property  for  canal  purposes. 
We  should  therefore  have  no  hesitation  in  upholding  the  reply  on  the 
ground  assumed  by  appellee^,  that  the  public  had  not  lost  its  rights 
if  it  affirmatively  appeared  that  the  highway  existed  before  the  (»inal 
was  constructed;  but,  as  this  does  not  appear,  a  farther  discussion  is 
necessary. 

It  is  alleged  that  a  highway  called  Clinton  street  crossed  the  canal,  and 
that  it  bad  been  in  use  for  more  than  20  years.  This  establishes  the 
important  fact  that  there  was  a  lawfully  existing  highway,  since  user  for 
20  years  vests  an  indefeasible  right  in  the  public.  Strong  v.  Makeever, 
102  Ind.  578;  8.  C.  4  N.  £.  Rep.  11.     As  the  city  had  exclusive  an- 
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ihority  over  the  highway,  it  had  an  undoubted  right  to  use  it  for  any 
purpose  for  which  a  highway  might  lawfully  be  used,  and  it  is  well  set- 
tled that  the  use  of  highways  for  sewerage  purposes  is  a  lawful  one. 
Cummim  v.  0%,  79  Ind:  491,  see  page  498;  2  Dill.  Mun,  Corp.  §§  656- 
688;  Ang.  Highways,  §  216.  The  appellant,  therefore,  had  authority  to 
construct  this  sewer,  and  it  cannot  escape  liability  to  one  who  has  suf- 
fered an  injury  from  its  negligence  on  the  ground  that  it  yielded  its  rights 
to  the  groundless  demand  of  the  canal  company. 

The  authority  to  construct  sewers  is  a  general  one,  and  resides  in  all 
municipal  corporations,  unless  expressly  denied  to  them  by  the  legisla- 
ture.  Leeds  v.  (%  of  Richrrumd,  102  Ind.  372;  8.  C.  1  N.  E,  Rep,  711. 
This  authority  is  one  which  may  be  rightfully  exercised  upon  any  of  the 
highways  of  tiie  municipalities,  for  they  are  invested  with  exclusive  au- 
thority over  all  streets  and  highways  within  their  limits.  It  was  there- 
fore within  the  power  of  the  city  of  Fort  Wayne  to  have  built  the  sewer 
in  its  own  way,  provided,  of  course,  no  injury  was  done  the  canal  com- 
pany. The  servitude  in  the  streets  of  a  city  is  much  more  extensive  than 
in  rural  highways,  and  includes  the  right  to  dig  sewers,  lay  pipes,  and 
the  like.  As  there  was  a  lawfully  existing  highway,  the  city  had  all  the 
rights  which  the  urban  servitude  conferred,  and  among  them  was  the 
right  to  construct  and  maintain  the  sewer  described  in  the  pleadings. 

Where  a  municipal  corporation  has  it  in  its  power,  by  the  exercise  of 
ordinary  care  and  diligence,  to  secure  its  rights,  and  protect  property 
owners  from  an  injury  that  will  probably  result  from  the  construction  of 
a  sewer,  it  will  be  liable  if  the  failure  to  do  its  duty  results  from  a  wrong- 
ful surrender  of  its  authority.     (My  of  Logansport  v.  Dick^  70  Ind.  65. 

Another  question  is  discussed  by  counsel  on  both  sides  in  their  argu- 
ment on  the  ruling  upon  the  demurrer  to  the  reply,  and,  as  the  question 
is  dsewhere  presented  in  the  record  rendering  a  decision  necessary,  we 
give  it  attention  here,  although  what  we  have  said  establishes  the  suffi- 
ciency of  the  reply.  The  question  to  which  we  here  refer  may  be  thus 
stated: :  Is  a  municipal  corporation  which  makes  use  of  private  property 
for  the  purpose  of  constructing  a  sewer,  and,  in  order  to  obtain  the  priv- 
ilege of  using  the  property,  submits  to  the  demand  of  the  owner  to  con- 
struct the  sewer  according  to  plans  and  specifications  prepared  by  him, 
liable  for  negligence  in  constructing  tyr  maintaining  the  sewer?  A  very 
careful  study  of  the  authorities  has  convinced  us  that  the  question  must 
receive  an  affirmative  answer.  It  is  the  law  that  if  a  municipal  corpo- 
liation,  by  its  system  of  constructing  sewers,  renders  an  outlet  necessary, 
it  must  provide  one.  OUy  of  Evanmlle  v.  Decker y  84  Ind.  325;  GUy  cf 
OravjfordmnUe  v.  Bond,  96  Ind.  236;  VanPdtv.  Oity  of  Davenport^  42  Iowa, 
308;  Byrnes  v.  CbAoca,  67  N.  Y.  204,  The  outlet  is  therefore  a  necessacy 
part  of  the  sewer;  and,  if  the  municipal  corporation  enters  upon  the  work 
'  of  constructing  a  sewer,  it  assumes  control  over  the  entire  work,  and  must 
construct  and  maintain  it  with  ordinary  care  and  skill.  This  obligation 
extends  to  the  entire  sewer,  not  merely  to  such  parts  of  it  as  are  on  prop- 
.  erty  o^ned  by  the  corporation,  and  it  cannot  escape  the  consequences 
resulting  from  negligence  by  asserting  that  part  of  the  sewer  was  con- 
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Btructed  on  private  property.  A  municipal  corporation  is  not  bound  to 
construct  a  sewer,  except  where  its  own  act  makes  one  necessary;  but,  if 
it  does  undertake  to  do  so,  it  must  exercise  proper  care  and  skill  in  con- 
structing and  maintaining  it,  no  matter  where  it  may  be  located.  Ourrir 
minsv.  Oity,  OCyStipra.  As  the  general  duty  of  using  ordinary  care  and 
skill  rests  upon  the  municipality,  it  must  construct  and  maintain  its 
sewers  where  it  can  exercise  that  care  and  skill;  and,  if  it  locates  them 
on  property  where  it  cannot  control  them,  the  fault  is  its  own,  and  it 
cannot  escape  liability  to  one  who  has  suffered  injury  from  its  negligence^ 
because  it  has  located  a  sewer  where  it  cannot  control  its  construction  or 
maintenance.  To  permit  this  to  be  done,  would  put  it  in  the  power  of 
the  municipality  to  evade  the  liability  arising  from  a  breach  of  duty 
by  locating  a  sewer  where  it  could  not  exercise  supervision  over  it.  The 
only  conclusion  that  can  be  maintained  on  principle  or  authority  is  that 
the  corporation  is  liable  for  negligence,  no  matter  were  it  locates  the 
sewer. 

It  is  a  familiar  principle  that  a  municipal  corporation  may,  by 'adop- 
tion, make  itself  liable  for  a  negligent  use  of  the  property  thus  acquired. 
This  principle  was  asserted  by  this  court  in  (My  of  Indianapolis  v.  Lawyer y 
38  Ind.  348,  and  GUy  of  Indianapdiav.  TaJts,  39  Ind.  282,  and  is  well 
supported  by  the  authorities.  In  the  recent  case  of  Kraiu  v.  Oily  of  Bain 
timoref  2  Atl.  Rep.  908,  this  doctrine  was  applied  to  a  case  similar  to  the 
present,  and  it  was  said :  ''This  right  of  acquisition  by  adoption  and  ded- 
ication, and  the  consequent  responsibility  on  the  part  of  a  municipal 
corporaticm  or  the  public,  is  sustained  by  many  well-considered  cases- 
where  the  question  has  arisen."  The  cases  of  Yatea  v.  Judd^  18  Wis» 
119;  Houfe  v.  Toum  of  PulUm,  34  Wis.  608;  and  Emery  v.  Lowdl,  104 
Mass.  13, — assert  a  like  doctrine.  In  Lowrey  v.  Oity  of  Ddphi,  55  Ind.. 
250,  it  is  held  that  a  city  is  responsible  for  nc^igence  in  maintaining^ 
a  bridge  across  the  Wabash  &  Erie  canal,  and  the  principle  on  which  that 
decision  rests  is  the  same  as  the  one  which  rules  here.  In  Oity  of  Aurora 
V.  Ooishire,  55  Ind.  484,  the  rule  is  stated  in  strong  terms,  for  it  was  thera 
said: 

"We  cannot  perceive  how  the  fact  that  the  wrong  complained  of  was  caused 
on  the  premises  of  another  can  excuse  the  city.  The  city  had  adopted  the^ 
space,  and  used  it  as  a  street.  If  the  whole  street  had  been  established  over 
private  property,  without  authority,  and  used  by  the  city,  it  would  not  have 
afforded  the  city  the  least  justification,  excuse,  or  even  palliation  of  the  wrong 
of  which  the  appellee  complained.  It  was  sufficient  that  the  dty  adopted  the 
private  wall  as  part  of  the  street,  whether  rightfully  or  wrongfully,  to  make 
it  liable." 

A  like  doctrine  was  declared  in  S&veU  v.  Oity  of  Oohoea^  75  N.  Y.  45» 
and  this  doctrine  was  approved  in  Veeder  v.  ViUage  of  LiUle  FoZb,  3  N. 
B.  Hep.  306. 

It  may  be  said  here,  as  in  the  case  from  which  we  have  quoted,  that 
the  city  adopted  the  place  beneath  the  canal  as  part  of  its  sewer,  and  this 
is  enough  to  make  it  responsible  for  negligence  in  constructing  or  main* 
taining.  that  part  of  Um  sewer.    The  pait  under  the  canal  was  as  nivch. 
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part  of  the  sewer  as  any  other,  and  over  that  the  city  is  charged  with  ex- 
ercising ordinary  care  and  skill. 

Still  another  question  is  presented  by  the  record,  and  argued  by  coun- 
sel, which  may  as  well  be  disposed  of  here  as  elsewhere,  although  it  is 
more  directly  presented  by  the  evidence,  the  instructions,  and  the  an- 
swers to  interrogatories.  That  question  is  this:  Is  a  municipal  corpora- 
tion liable  to  one  who,  for  hi^  private  benefit,  connects  his  premises  with 
a  sewer  constructed  by  the  corporation,  for  injuries  resulting  from  the 
n^ligent  construction  or  maintenance  of  the  sewer?  We  find  that  the 
authorities  settle  this  question  against  the  corporation;  for  it  is  held, 
without  diversity  of  opinion,  that  the  municipality  is  liable  in  such 
cases.  Semple  v.  Vichburg,  62  Miss.  63;  S.  C.  52  Amer.  Rep,  181;  Child 
V.  Boston^  4  Allen,  41;  Barton  v.  Syracuse,  36  N.  Y.  64.  The  property 
owners  along  the  line  of  a  sewer  are  assessed  for  the  cost  of  its  construc- 
tion, and  it  is  but  reasonable  that  they  should  enjoy  a  special  benefit. 
Indeed,  the  whole  theory  of  special  assessments  rests  on  the  principle 
that  the  special  benefits  are  a  compensation  for  the  special  burdens.  It 
is  but  bare  justice  that  the  property  owners  who  have  a  special  burden 
laid  upon  them  should  reap  a  special  benefit.  But  another  principle  re- 
quires it  to  be  affirmed  that  the  city  should  be  held  responsible  to  those 
who  tap  its  sewers  by  its  invitation;  for,  by  such  an  invitation,  the  city 
impliedly  undertakes  that  it  will  not  be  guilty  of  negligence  in  main- 
taining the  sewer.  Yet  another  principle  sustains  this  doctrine,  and  that 
is  that  the  health  and  comfort  of  the  citizens  require  that  sewers  should 
be  so  maintained  as  that  private  property  may  be  drained.  It  is  true 
that  the  necessity  is  greater  in  large  cities  than  in  small,  and  the  larger 
the  city  the  plainer  the  principle  seems;  but,  whether  the  city  be  large 
or  small,  if  a  sewer  is  constructed,  and  owners  of  adjoining  property  are 
invited  to  tap  it,  the  city  impliedly  declares  the  necessity  for  its  exist- 
ence, and  announces  its  purpose  to  do  its  duty  by  using  ordinary  care 
and  skill  in  constructing  and  maintaining  the  sewer. 

The  decision  in  Roll  v.  C%,  etc. ,  mpra,  does  not  conflict  with  the  views 
here  expressed,  for  in  that  case  there  was  an  agreement  that  the  city 
should  be  absolved  from  all  liability,  and  it  was  on  this  agreement  that 
the  decision  was  grounded.  That  decision  has  not  escaped  criticism  on 
the  point  here  under  immediate  mention,  and  its  soundness  on  other 
points  has  been  denied.  It  is,  indeed,  doubtful  whether  a  municipal 
corporation  can  stipulate  for  immunity  from  the  consequences  of  a  breach 
of  duty;  but,  however  this  may  be,  it  is  quitie  clear  that  where  there  is, 
as  here,  no  such  stipulation,  it  cannot  escape  the  consequences  of  its 
n^ligence  on  the  ground  that  the  adjoining  property  owners,  acting  on 
its  invitation,  tapped  the  sewer.  (Xiby  of  Logansport  v.  Didc^  mpray  vide 
page  81. 

A  witness  was  introduced  by  the  appellees  and  testified  to  facts  show- 
ing that  he  was  qualified  to  testify  as  an  expert.  The  appellant  asserted 
a  right  to  examine  him  as  to  his  qualifications  before  the  appellees  pro- 
ceeded with  their  examination,  but  the  court  denied  the  request.  It  is 
for  the  court  to  determine  whether  the  witness  is  oir  is  not  qiaalified.to  tes- 
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tify  as  an  expert,  and  the  question  as  to  his  competency  is  exclusively 
for  the  court.  Forgey  v,  Mrst  Nat.  Bankj  66  Ind.  128;  McEwen  v.  Big^ 
foic,  40  Mich.  215;  Dde  v.  Johnamy  60  N,  H.  452;  Oaslner  v.  SlUcer,  33 
N.  J.  Law,  96;  Jmea  v.  Tucker,  41  N.  H.  546;  FlyrU  v.  Bodmhamer,  80 
N.  C.  205;  PerJbiTw  v.  Stickneyy  132  Mass.  217;  WW^Aiv.  Williaina'  Estate, 
47  Vt.  222;  Howard  v.  OUy  of  Providence,  6  R.  I.  515;  Bemis  v.  GmtroZ 
R  jR.  Cb.,  3  Atl.  Rep.  531;  1  Greenl.  Ev.  (14th Ed.)  §  440,  note;  Rog. 
Exp.  Test.  23;  Lawson,  Opin.  Ev.  238. 

Some  of  the  cases  go  very  far  upon  this  point,  for  some  of  them  hold 
that  the  decision  of  the  trial  court  is  conclusive;  but  we  think  the  cases 
which  hold  that  where  there  is  no  evidence  at  all  tending  to  prove  that 
the  witness  is  qualified  to  testify  as  an  expert,  or  where  there  is  a  pal- 
pable abuse  of  discretion,  the  ruling  of  the  trial  court  is  subject  to  re- 
view, are  supported  by  the  better  reason.  SoiUhemLife  Ins.  Co.  v.  TFii- 
Unson,  53  Ga.  535;  Wiggins  v.  Wallace,  19  Barb,  338.  But,  whatever 
may  be  the  true  rule  upon  this  point,  it  is  quite  clear  that  the  court  must 
decide  the  question  of  the  qualification  of  the  witness;  and,  when  it  is 
made  to  appear  prima  fade  that  the  witness  possesses  the  requisite  quali- 
fication, the  court  may  admit  the  testimony,  and  is  not  bound  to  allow 
a  preliminary  cross-examination.  This  was  so  expressly  decided  in 
Sarle  v.  Amdd,  7  R,  I.  582.  It  is,  indeed,  difficult  to  perceive  how 
any  other  conclusion  could  be  reached  when  once  it  is  granted  that  the 
court  need  only  be  satisfied  that,  prima  facie,  the  witness  is  competent. 
Rog.  Exp.  Test.  50.  No  exact  standard  by  which  to  determine  the 
competency  of  the  witness  exists,  and  much  is  necessarily  left  to  the  dis- 
cretion of  tiie  trial  court.  Forgey  v.  Mrst  Nat,  Bank,  supra;  Oolee  v.  State, 
75  Ind.  511;  Sage  v.  StaU,  91  Ind.  141;  Goodwin  v.  StaU,  96  Ind.  550, 
see  page  558;  StaU  v.  Mnt/nes,  61  Iowa,  119;  S.  C.  15  N.  W.  Rep.  864; 
McEwen  v.  Bigebw,  40  Mich,  217;  Rog.  Exp.  Test.  27.  If  the  evidence 
satisfies  the  court  of  the  qualification  of  the  witness,  it  is  not  bound  to 
permit  a  preliminary  cross-examination,  though  it  would,  no  doubt,  have 
a  right  to  do  so;  and,  in  our  judgment,  this  right  is  one  that  should  be 
very  liberally  exercised.  But  the  question  which  we  are  compelled  to 
decide  is  whether  the  court  is  bound  to  check  the  examination  of  the 
witness,  and  allow  a  preliminary  cross-examination,  and  on  that  ques- 
tion the  law  is  with  the  appellees.     A  text  writer  says: 

"When  a  witness  has  been  adjudged  competent  upon  the  preliminary  ex- 
amination, opposing  proof  going  to  his  incompetency  is  to  be  addressed  to  the 
jury  to  affect  the  value  of  his  testimony,  and  not  to  the  court  for  the  purpose 
of  excluding  his  testimony.''    Rog.  Exp.  Test.  50. 

In  our  own  case  of  Davis  v.  State,  35  Ind.  496,  it  was  said  of  a  wit- 
ness that  '^  whether  he  is  competent  to  testify  at  all  as  an  expert  ia  a 
question  for  the  court;  but,  after  he  has  been  allowed  to  testify,  the 
weight  of  his  testimony  is  for  the  jury." 

It  is  generally  held  by  the  courts,  and  uniformly  by  ours,  that  the  teg^ 
M]a,r  cross-examination  may  fully  go  into  the  question  of  the  competency 
of  the  witness;  and,  if  it  appear  that  he  is  not  a  qualified  expert  witness^  • 
his  testimony  will  be  weakened  or  entirely  destroyed.    Davis  v.iState,  sur. 
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pra;  Cfoodtcin  v.  Stat€,  mpra;  LouisvUU,  etc. ,  Cb.  v.  Fodvey,  104  Ind.  409;  S. 
C.  8  N.  E.  Rep.  389,  and  4  N.  E.  Rep.  908.  The  right  to  a  full  cross- 
examination  is  thus  secured;  and,  if  it  turns  out  that  the  witness  is  not 
qualified,  the  jury  may  be  told  that  his  opinion  is  of  no  weight;  but, 
without  such  a  direction,  it  must  be  presumed — as  jurors  are  to  be  treated 
as  men  of  fair  intelligence — ^that  the  opinion  of  one  not  qualified  would 
not  be  given  any  weight  by  them.  Louisville,  etc.y  Co.  v.  Falvey,  mpra; 
Washington  v.  Cbfe,  6  AJa.  212.  This  plenary  right  of  cross-examination 
affords  full  opportunity  to  discover  the  extent  of  the  qualifications  of  the 
witness,  and  prevents  material  harm  to  the  party  against  whom  he  tes- 
tifies. 

The  statements  of  the  witness  Ludlum,  both  in  his  examination  in 
chief  and  in  his  cross-examination,  showed  that  he  was  competent  to  give 
an  opinion.  He  stated  that  he  had  experience  in  constructing  work  of 
a  character  similar  to  the  appellant's  sewer,  and  that  his  experience  was 
such  as  enabled  him  to  judge  of  the  liability  of  timbers  placed  under 
ground  to  decay.  This  was  sufficient  at  least  to  carry  his  testimony  to 
the  jury.  House  v.  Foi-t,  4  Blackf.  293;  (Xty  of  Indianapolis  v.  ScoU,  72 
Ind.  196;  Fkrguson  v.  Davis  Cb.,  57  Iowa,  601;  8.  C.  10  N.  W.  Rep.  906; 
Central  R.  Co.  v.  Mitchell,  63  Ga.  173;  Hand  v.  BrooHine,  126  Mass.  324; 
Nelson  v.  Wood,  62  Ala.  175;  Shdd(m  v.  Booth,  50  Iowa,  209.  It  is  the 
doctrine  of  the  authorities  that  study  of  a  business,  without  practical 
experience,  will  qualify  a  witness  as  an  expert.  Howard  v.  Oreat  West- 
em  Ins.  Co.,  109  Mass.  384;  SweU  v.  Shumway,  102  Mass.  365.  It  is  also 
held  that,  where  a  witness  has  studied  an  art  or  science,  he  may  be 
deemed  an  expert  in  a  kindred  art  or  science.  Barnes  v.  Ingall3,S9  Ala. 
198.  In  this  instance  the  witness  testified  that  he  was  a  civil  engineer, 
and  had  knowledge  of  the  construction  of  sewers,  and  of  the  materials  of 
which  they  were  constructed;  but  his  testimony  did  not  stop  with  this 
statement,  for  he  also  testified  that  he  had  a  practical  knowledge  of  sewers 
and  culverts.  There  can  be  no  doubt,  therefore,  that  he  was  qualified  to 
testify  as  an  expert.  It  appears  from  the  record  that  the  appellant  was 
allowed  the  full  benefit  of  a  cross-e^tamination,  and  that  the  cross-exam- 
ination clearly  developed  the  competency  of  the  witness;  so  that,  if  it 
were  conceded  that  the  court  erred  in  denying  it  the  privilege  of  a  pre- 
liminary cross-examination,  no  harm  resulted,  and,  as  is  well  known,  a 
harmless  error  will  not  reverse  a  judgment. 

The  trial  court  permitted  the  appellees  to  prove  that  there  was  a  break 
in  the  sewer  about  100  feet  distant  from  the  point  where  the  break  oc- 
curred which  caused  the  injury  for  which  a  recovery  is  sought.  This 
evidence  was  competent,  in  connection  with  the  other  testimony  in  the 
case,  for  the  purpose  of  charging  the  city  with  knowledge,  as  well  as  for 
the  purpose  of  showing  that  the  materials  used  were  defective,  or  the 
work  of  construction  was  not  well  done,  and  also  for  the  purpose  of 
showing  that  the  sewer  had,  by  reason  of  time  and  use,  got  out  of  re- 
pair. Clevdand,  etc.,  R.  Co.  v.  NewM,  104  Ind.  264;  S.  C.  3  N.  E. 
Rep.  836;  Nave  v.  Flack,  90  Ind.  205,  see  page  214;  Lowery  v.  City  of 
Delphi^  74  Ind.  520;  District  of  Columbia  v.  Arms,  107  U.  S.  519,  fitee  page 
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625;  S.  C.  2  Sup.  Ct,  Rep.  840;  Dadingv.We^uyreUmdy  52  N.  H.  401; 
HOI  V.  ParOcmd  R.  Co.,  65  Me.  439;  C%  of  Chicago  v.  Powers,  42  111. 
169;  QwMcm  v.  OUy  of  Utica,  74  N.  Y.  603;  Kent  v.  lAncolni82  Vt.  591; 
Augusta  v.  Hafers,  61  Ga.  48;  Lanning  v.  Chicago,  etc.jR.  Co.,  27  N.  W. 
Rep. 478. 

There  was  no  error  in  permitting  the  appellees  to  give  in  evidence  the 
ordinance,  advertisements,  bids,  and  contracts  relating  to  the  building 
of  the  sewer,  for  these  instruments  of  evidence  tended  to  prove  that  the 
sewer  was  constructed  by  the  city. 

It  is  not  necessary,  in  such  a  case  as  this,  for  the  plaintiff  to  prove 
that  the  ordinance  directing  the  construction  of  the  sewer  was  r^ularly 
adopted.  It  was  enough  to  prove  that  the  city  had  assumed  to  adopt 
the  ordinance,  and  that,  acting  under  it,  the  corporate  authorities  had 
constructed  the  sewer.  It  is  quite  dear  that,  if  the  sewer  was  owned  by 
the  city,  and  was  so  negligently  constructed  or  maintained  &s  to  cause 
injury  to  property,  an  irregularity  in  adopting  the  ordinance,  or  in  any 
other  part  of  the  proceedings,  would  not  relieve  the  city  from  liability. 
The  controlling  question  in  such  cases  as  this  is  not  whether  the  city  au- 
thorities have  proceeded  regularly,  but  whether  they  have  assumed  to 
exercise  the  general  authority  to  construct  sewers  conferred  upon  the 
municipality,  and  have  negligently  built  or  maintained  its  sewors. 

A  municipal  corporation  is  n6t  an  insurer  of  the  condition  of  its  sew- 
ers, but  it  is  bound  to  use  ordinary  care  and  skill  in  constructing  and 
maintaining  them,  and  for  a  fiailure  to  exercise  such  care  and  skill  is 
responsible  to  a  citizen  who  suffers  loss  from  such  negligence.  This  care 
and  skill  requires  the  municipal  corporation  to  take  notice  of  the  liabil- 
ity of  timbers  to  decay  from  time  and  use,  and  to  take  such  measure  as 
ordinary  care  and  skill  dictate  to  guard  against  a  sewer  becoming  unsafe 
because  of  the  decay  of  timbers  used  in  its  construction.  OUy  of  Irhdianapo- 
lis  V.  Scott,  72  Ind.  196;  Board  Com'rs  v.Legg,  93  Ind.  523;  Board  Qm'rs 
v.  Bacon,  96  Ind.  31;  Ividiana  Gar  Co.  v,  Parker,  100  Ind.  181,  see 
page  193;  Rapho  v.  Moore,  68  Pa.  St.  404;  Morristown  v.  Thayer,  67  Pa. 
St.  335;  Todd  v.  Troy,  61  N.  Y.  506. 

What  we  have  said  disposes  of  aU  the  questions  in  the  case,  and  we 
deem  it  unnecessary  to  notice  the  rulings  on  the  instructions  in  detail. 
It  is  sufficient  to  say  that  those  given  express  the  law  as  we  have  here 
stated  it,  and  that  those  refused  are  founded  on  an  erroneous  theory. 
Judgment  affirmed. 

ZoLLABSj  J.,  did  not  take  any  part  in  the  decision  of  this  case. 


ao7  Ind.  m 

Zenob  v.  Johnson  and  others. 

(Supreme  Oovrt  of  Indiana.    June  18, 1886.) 

1.  Trial— Instructions— Oral  Admissions. 

It  is  error  to  instruct  the  jury  that  oral  admissions  are  to  be  received  with 
great  caution  because  a  witness  may  not  have  correctly  understood  them,  or 
correctly  repeated  them. 
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2.  Same— CbNSTBncTTON  of  Writtew  Instrumbnts. 

It  is  the  duty  of  the  court  to  give  a  conBtraction  to  written  instruments, 
and  it  is  error  to  submit  their  construction  to  the  Jury. 
8.  Same— Mistake. 

It  is  error  to  instruct,  in  general  terms,  that  a  mistake  in  a  written  instru- 
ment renders  it  ineffective. 

Appeal  from  Harrison  circuit  oourt. 

W.  N.  &  R.  J.  Tracewfil  and  Geo.  W,  DenbOy  for  appellant. 

Qeo,  W.  Sdf,  D.  A.  Oanninghamj  and  TT.  T.  Zerwr^  for  appellees. 

Elliott,  J.  The  controversy  in  this  case  is  as  to  the  ownership  of 
personal  property,  and  there  is  much  conflict  in  the  evidence.  The 
appellant  complains  of  the  instructions  of  the  court,  and,  as  we  think, 
with  just  reason,  for  there  is  much  confusion  and  material  error  in  them 
as  they  aj^ear  in  the  record. 

The  instructions  on  the  subject  of  verbal  admissions  are  in  direct  con- 
flict with  the  rule  declared  by  our  decisions.  An  instruction  that  oral 
admissions  of  a  party  should  be  received  with  great  caution  because  a 
witness  may  not  have  correctly  understood  them,  or  may  not  have  cor- 
rectly recollected  and  repeated  them,  is  erroneous.  Morris  v.  StaJUy  101 
Ind.  660;  S.  C.  1  N.  E.  Rep.  70;  Nemnan  v.  Hazdrigg,  96  Ind.  73; 
Mnch  V.  Bergimy  89  Ind.  360;  Davii  v.  Hardy,  76  Ind.  272;  Garfidd  v. 
State,  74  Ind.  60. 

It  is  error  for  the  court  to  submit  the  construction  of  a  written  instru- 
ment to  the  jury,  except  in  cases  where  the  instrument  is  so  ambiguous 
that  the  court  cannot  give  the  instrument  a  reasonable  construction .  The 
court  must  construe  dl  written  contracts,  and  not  leave  the  question  of 
construction  to  the  jury,  except  in  a  case  where  parol  evidence  is  nec- 
essary to  make  the  contract  intelligible.  This  rule  was  violated  by  the 
court  in  this  instance,  for  it  was  the  duty  of  the  court  to  inform  the  jury 
of  the  meaning  of  the  written  instrument  given  in  evidence,  and  not  to 
leave  that  matter,  as  was  done,  to  the  judgment  of  the  jury.  There  was 
some  question  as  to  whether  the  instrument  had  been  altered  by  the  ap- 
pellant, and  this  as  a  question  of  fact  ought  to  have  been  submitted  to  the 
jury  under  proper  instructions;  but  it  was  error  to  leave  the  construction 
and  effect  of  the  contract  to  the  jury. 

It  was  also  error  to  charge  the  jury,  in  general  terms,  that  if  there  was 
a  mistake  in  the  written  instrument  it  was  without  effect.  The  court 
should  have  instructed  the  jury  that  it  is  only  a  mutual  mistake  of  fact 
that  will  avoid  a  contract.     Mistakes  of  law  cannot  have  that  effect. 

We  do  not  deem  it  necessary  to  notice  the  other  errors  in  the  instruc- 
tions, as  the  case  must  be  again  tried. 

Judgment  reversed,  with  instructions  to  grant  a  new  trial  to  the  ap- 
pellant. 
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(44  Oblo  St  480) 

Mekidsn  Silver  Plate  Co.  v.  Flory  and  another. 
(Supreme  Cowi  of  Ohio,    June  29, 1886.) 

1.  Princtpal  and  Surety— DiftcaaLARGB  of  Surbty— Notice  to  Sub  Principal. 

The  requirements  of  section  6888  of  the  Revised  Statutes,  providing  for  no- 
tice hy  a  surety  to  his  creditor  to  commence  action  forthwith  against  the  prin- 
cipal  debtor,  are  satisfied  by  substantial  compliance:  and  a  notice  which  is 
positive  in  its  request  to  sue,  and  does  not  mislead  the  creditor  as  to  the  in- 
strument to  be  sued  upon,  is  sufficient.^ 
8.  Same— Note  Held  bt  Foreign  Corforation. 

A  corporation  of  the  state  of  Connecticut,  holding  a  matured  Joint  note  ex- 
ecuted m  this  state  by  C.  M.  lUder,  principal,  and  Flory  &  Havens,  sureties, 
residents  of  this  state,  made  demand  of  payment  by  mail  upon  the  sureties, 
who  at  once  returned  the  following:  *****  Tours  of  tne  12th  came  to 
hand.  If  you  hold  any  note  signed  by  C.  M.  Rider  and  ourselves,  C.  M.  Rider 
is  the  principal,  and  we  are  only  sureties,  and  we  notify  you  to  commence  an 
action  on  the  note  forthwith,  and  proceed  to  collect  it.  Rider  is  able  to  pay 
his  own  notes.  Yours,  Flory  &  Havens.  "  Meld,  the  notice  was  sufficient. 
8.  Same— Diligence  in  Suing. 

This  notice  /was  received  on  October  17, 1878.    The  action  was  commenced 

January  25, 1879.    The  delay  was  unexplained,  except  by  the  fact  that  the 

plaintiff  was  a  resident  of  the  state  of  Connecticut.    Held,  there  was  no  error 

^        in  finding,  as  a  conclusion  of  law,  that  the  action  was  not  commenced  within 

a  reasonable  time  after  notice. 

4.  Same— Duty  of  Creditor— Riort  of  Subbtt. 

The  duty  of  the  creditor  to  proceed  within  a  reasonable  time  after  such  no- 
tice is  imperative.  It  is  the  right  of  the  surety  to  require  that  action  be  brought 
against  tne  principal,  and  diligently  proceeded  with;  and  this  right  is  not 
qualified  or  affected  by  the  fact  of  solvency  or  insolvency  of  such  principal. 

5.  SAMB^KO&r-RBSIDBNCE  OF  CREDITOR. 

Where  the  principal  and  surety  are  residents  within  the  same  jurisdiction, 
the  duty  of  the  creditor  to  commence  an  action,  as  required,  is  not  affected  by 
the  fact  that  he  is  a  resident  of  another  state. 
•.  Saxe^-Surety  on  Note. 

To  entitle  the  surety  upon  a  note  to  the  benefit  of  section  5838,  evpra,  it  is 
not  necessary  that  the  fact  of  suretyship  should  appear  upon  the  face  of  the 
note. 

Error  to  district  court,  Licking  county. 

June  1,  1878,  C.  M.  Rider,  principal,  and  Flory  &  Havens,  sureties, 
all  residing  and  being  in  Licking  county,  Ohio,  drew  their  joint  note  of 
that  date  for  $326.58  to  the  order  of  Meriden  Silver  Plate  Company,  a 
corporation  of  the  state  of  Connecticut,  and  doing  business  therein,  due 
four  months  after  date,  and  delivered  it  to  the  payee.  October  14, 1878, 
the  note  being  unpaid,  Flory  &  Havens  received  at  Newark,  Ohio,  a  let- 
ter of  the  following  tenor: 

""West  Meridbn,  Conn.»  October  12, 1878. 

**  Messrs,  Flory  (&  Havens ^  Newark^  Ohio — Gentlemen  :  No  doubt  you  are 
aware  that  the  joint  note  made  in  our  favor  by  G.  M.  Bider  and  yourselves, 
due  1-4  inst.,  was  protested  for  non-payment.  Please  see  that  we  have  N. 
Y.  funds  by  return  mail  in  settlement  of  the  protested  note,    -    •tS26  58 

1  50 


•32»'0e 
and  much  oblige* 

"Yours,  truly.  The  Mehiden  Silver  Plate  Co. 

**Bobbrt  H.  Curtis,  Treasurer." 
>  See  note  at  end  of  case. 

v.7N.E.no.8— 48  • 
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Flory  &  Havens  at  once  wrote  and  mailed  a  response  of  the  following 
tenor: 

"Newark,  Ohio,  October  14, 1878. 
**T7ie  Meriden  Silver  Plate  Company f  West  Meriden,  Conn.:  Yours  of 
the  12t]i  came  to  hand.  If  you  hold  any  note  signed  by  G.  M.  Rider  and  our* 
selves,  0.  M.  Rider  is  the  principal,  and  we  are  only  his  sureties,  and  we  no- 
tify you  to  commence  an  action  on  the  note  forthwith,  and  proceed  to  col- 
lect it.    Rider  is  able  to  pay  his  own  notes. 

"Yours,  respt.,  Flory  &  Havens,'* 

The  plaintiff  commenced  suit  on  this  note,  in  the  Licking  common 
pleas  court,  against  all  the  makers,  on  January  23,  1879.  The  plead- 
ings are  voluminous,  and  the  issues  below  were  numerous.  There  is  no 
bill  of  exceptions  in  th^  record.  The  trial  court,  on  request  of  the  plain- 
tiff, stated  its  findings  of  &ct  and  conclusions  of  law.  So  far  as  they  in- 
volve the  questions  considered  in  the  opinion,  they  are: 

'*The  court  finds,  as  matters  of  fact,  *  *  *  that  the  treasurer  of  the 
plaintiff^s  corporation,  Robert  H.  Curtis,  wrote  a  letter  as  set  out  and  stated 
in  the  plaintiff's  reply  to  the  third  defense  in  the  defendants'  answer,  and 
that,  in  reply  to  the  letter  of  said  Curtis,  as  such  treasurer,  the  defendants, 
Flory  &  Havens  wrote  and  mailed  at  Newark,  Ohio,  the  answer  dated  October  ^ 
14,  1878,  a  copy  of  which  is  also  set  out,  and  correctly  stated  in  plaintiff^s  re-  * 
ply  to  the  third  defense,  and  which  is  the  notice  the  defendants,  Flory  & 
Havens,  claim  to  have  served  upon  said  plaintiff  in  said  third  defense.  The 
court  finds  that  on  the  issue  made  concerning  the  giving  of  the  notice  claimed 
by  the  defendants,  that  the  notice,  a  copy  of  which  is  set  out  in  the  reply,  as 
aforesaid,  was  duly  deposited  in  the  post-office  at  Newark,  Ohio,  on.October 
14, 1878,  duly  directed  to  the  plaintiff  at  West  Meriden,  in  the  state  of  Con- 
necticut; that  by  due  course  of  mail  said  notice  would  reach  the  plaintiff  in 
thirty-six  hours  after  such  deposit  in  the  Newark  post-office;  that  this  suit 
was  cx>mmenced  Januaiy  23, 1879,  and  from  said  evidence  the  court  finds,  as 
a  matter  of  fact,  that  the  said  plaintiff  received  said  notice  on  or  before  Octo- 
ber 17, 1878;  that  no  other  notice  was  sent  or  given  them  than  €i8  above  stated. 
The  court  also  finds,  as  a  matter  of  fact,  that  since  December  2$,  1878,  the 
said  Rider  has  been  and  is  insolvent,  and  has  no  property  subject  to  levy  and 
sale  on  execution. 

"And  the  court  finds,  as  matters  of  law  arising  upon  said  facts,  that  said 
notice  was  sufficient  in  law  and  under  the  statute,  and  that  the  said  plaintiff 
did  not,  within  a  reasonable  time  after  said  notice  was  deposited  in  the  post- 
office  at  Newark,  Ohio,  as  aforesaid,  and  received  by  the  plaintiff,  as  afore- 
said, commence  action  on  said  note,  and  have  thereby  forfeited  the  right  which 
it  would  otherwise  have  to  demand  and  receive  of  said  Flory  &  Havens,  as 
such  sureties,  the  amount  due  thereon." 

The  letters  referred  to  in  these  findings  are  those  heretofore  set  forth 
in  this  statement. 

Upon  the  facts  so  found,  and  those  admitted  by  the  pleadings,  judg- 
ment was  rendered  for  the  defendants,  Flory  &  Havens.  This  judg- 
ment was  affirmed  on  error  in  the  district  court.  The  present  proceed- 
ing is  prosecuted  to  reverse  the  judgment  below. 

Chd^  FMett  &  Son,  for  plaintiff  in  error. 

J.  A.  Flory,  for  defendants  in  error. 

Owen,  C.  J.  These  alleged  errors  are  assigned  as  grounds  of  reversal 
of  the  judgments  below:    (1)  That  the  facts  found  by  the  court  did  not 
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warrant  the  conclusion  that  the  letter  of  Flory  &  Havens  to  the  plaintiff, 
dated  October  14, 1878,  notifying  it  to  commence  an  action  on  the  note, 
etc.,  was  received  by  the  plaintiff,  October  17,  1878,  or  at  all;  (2)  that 
the  court  erred  in  finding  that  such  letter  was  sufficient  notice  under  the 
statute  authorizing  notice  by  surety  to  the  holder  of  a;  note  to  commence 
action,  etc.;  (3)  that,  even  if  the  notice  was  sufficient,  the  court  erred  in 
finding  that  the  plaintiff  did  not,  within  a  reasonable  time,  commence 
action  on  the  note. 

1.  Assuming  that  the  finding  is  based  solely  upon  the  facts  stated  by 
the  court,  it  is  evident  that  it  proceeded  upon  the  presumption  that  the 
allegecl  notice  reached  the  plaintiff  by  diie  course  of  mail.  We  have  in 
the  record,  however,  further  admitted  fact.  The  company  alleges,  in 
its  reply  to  an  answer  of  Flory  &  Havens  filed  in  the  case,  that  this  letter 
"was  mailed  at  Newark,  Ohio,  on  or  after  the  date  thereof,  October  14, 
1878,  and  in  due  course  of  the  mail  taken  from  the  post-office  at  West 
Meriden,  in  the  state  of  Connecticut,  by  some  one  for  said  plaintiff  corpo- 
ration, but  who  plaintiff  cannot  state,  or  when  it  came  to  the  notice  of 
the  officers  or  directors  of  said  corporation."  If  this  letter  was  taken 
firom  the  post-office  by  some  one  "/or  the  corporation,*'  this  was  equiva- 
lent to  its  receipt  by  the  corporation.  It  was  not  necessary  that  such 
person  should  have  been  either  an  officer  or  director.  If  he  was  a 
stranger,  or  had  no  authority  to  receive  it,  there  was  no  warrant  for  the 
statement  that  it  was  taken  from  the  post-office  for  the  corporation. 
There  was  no  error  in  this  finding  of  the  court. 

2.  Was  the  notice  insufficient  in  law,  in  that  it  was  conditional? 
Section  5833,  Rev.  St.,  provides  that  a  surety  in  such  case  "may  require 
the  creditor,  by  notice  in  writing,  to  commence  an  action  on  such  instru- 
ment forthwith  against  the  principal  debtor,"  etc.  It  was  held  in  Baker 
V.  Kdlogg,  29  Ohio  St.  663,  cited  and  relied  on  by  plaintiff,  that  the 
notice  under  this  provision  "must  contain  an  unconditional  requirement 
to  commence  an  action  forthwith;  and  a  notice  that  the  surety  *  wishes' 
the  creditor  'to  proceed  against  the  principal  debtor,' and  collect  *the 
claim,  or  have  it  arranged  some  way,'  and  that  the  surety  does  *  not  wish 
to  remain  bail  any  longer,'  is  not  sufficient."  The  notification  in  the 
case  at  bar  was  qualified  with  no  condition.  True,  the  sureties  said: 
^^IfjovL  hold  any  note  signed  by  C.  M.  Rider  and  ourselves,  C.  M.  Rider 
is  the  principal,  and  we  are  only  his  sureties,"  etc.  There  was  but  one 
note  in  question.  There  could  have  been  no  doubt  at  all  concerning  the 
note  to  be  put  in  suit.  The  plaintiff  was  then  urging  its  payment  by 
the  defendants.  But  the  notice  then  continues,  "and  we  notify  you  to 
commence  an  action  on  the  note  forthwith,  and  proceed  to  collect  it." 
Here  was  no  condition,  and  there  was  a  substantial  compliance  with  the 
statute.  This  is  sufficient.  Clark  v.  Osbom^  41  Ohio  St.  28.  The  re- 
quirement of  the  notice  was  unmistakable.  There  was  no  error  in  find- 
ing it  to  be  a  l^ally  sufficient  notice.  Technical  accuracy  is  not  required. 
It  is  sufficient  if  the  notice  is  positive,  and  the  creditor  is  not  misled. 
Brandt,  Siir.  §  504;  RouUm^s  Adm'rs  v.  Lacy,  17  Mo.  399. 

8.  Section  6833,  supra^  further  provides  that,  unless  the  creditor  re-* 
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ceiving  the  notice  "commence  such  action  within  a  reasonable  time  there- 
after, and  proceed  with  due  diligence,  in  the  ordinary  course  of  the  law, 
to  recover  j  udgment  against  the  principal  debtor  for  the  money,  *  *  * 
and  to  make,  by  execution,  the  amount  thereof,  the  creditor  ♦  *  ♦ 
so  failing  to  comply  with  the  requisition  of  such  surety  shall  thereby 
forfeit  the  right  which  he  would  otherwise  have  to  demand  and  receive 
of  such  surety  the  amount  due  thereon."  The  notice  was  received  on 
the  seventeenth  of  October,  1878.  Suit  was  not  commenced  until  Jan- 
uary 23, 1879.  The  court  found,  as  a  conclusion  of  law,  that  the  plain- 
tiff did  not  commence  action  upon  the  note  within  a  reasonable  time 
after  notice.  Did  the  court  err  in  this?  We  may  take  judicial  notice 
of  the  fact  that  the  January  term  of  the  court,  in  which  the  action  was 
brought,  commenced  January  6,  1879.  How  far  this  fact  entered  into 
the  consideration  of  the  trial  court,  or  whether  that  court  considered  the 
length  of  the  next  prior  term,  does  not  appear.  We  consider  the  que&- 
tion  in  the  light  of  the  facts  found  and  stated  by  the'court. 

The  plaintiff  was  a  Connecticut  corporation.  It  held  the  note  of  these 
parties  residing  in  Ohio.  This  note  being  unpaid  at  maturity,  the  plain- 
tiff caused  it  to  be  protested  for  non-payment.  It  then  demanded  pay- 
ment of  these  defendants  in  error.  They  at  once  notified  it  that  they 
were  sureties  for  the  first-named  maker,  who  was  able  to  pay  his  own 
notes,  and  required  that  it  commence  an  action  on  the  note  forthwith, 
and  proceed  to  collect  it.  After  a  lapse  of  two  months  and  eight  days 
from  the  notice  the  principal  became  insolvent.  After  the  lapse  of  three 
months  and  six  days  from  the  notice  action  was  commenced. 

We  are  asked  to  say  that  the  court  ought  to  have  found,  and  erred  in 
not  finding,  that  this  fully  answered  the  requirement  of  a  statute  pro- 
viding for  notice  to  commence  suit  forthwith,  that  such  suit  be  com- 
menced within  a  reasonable  time  thereafter,  and  with  due  diligence  pro- 
ceeded with,  ete.  We  cannot  say  this.  We  attach  no  importance,  how- 
ever, to  the  question  of  solvency  or  insolvency  of  the  principal.  The 
statute  is  not  qualified  by  such  considerations.  It  is  imperative.  It 
leaves  no  discretion  with  the  creditor.  It  is  the  surety's  right  to  require 
that  action  be  brought,  and  diligently  proceeded  with,  that  a  test  may 
be  made  of  the  principal's  ability  to  pay.  The  terms  "reasonable  time" 
and  "due  diligence"  are  to  be  construed  with,  and  in  the  light  of,  the 
term  "forthwith,"  to  be  used  in  the  notice  to  commence  the  action. 
Rdd  V.  Cox,  5  Blackf.  312;  Overturfv.  Martin,  2  Cart.  (Ind.)507;  MiBer 
v.  Childress,  2  Humph.  320;  Brandt,  Sur.  §  611;  GarraU  v.  £faj.  4 
Humph.  323, 

The  case  of  Davis  v.  Hatchery  decided  by  the  United  States  circuit  court 
for  Southern  district  of  Georgia,  is  cited  as  authority  for  the  proposition 
that  "  the  omission  of  the  creditor  to  sue  a  principal  residing  in  another 
state  could  not,  as  between  hiip  and  the  surety,  make  him  chargeable 
with  gross  negligence."  10  Amer.  Law  Reg.  519.  In  that  case  the 
surety  resided  in  Georgia,  while  the  principd[  resided  in  Alabsma.  It 
was  simply  held  that  the  plaintiff  need  not  go  to  the  latter  state  to  bring 
action  against  the  principal. 
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In  the  case  at  bar  the  sureties  and  the  principal  were  all  within  the 
same  jurisdiction.  The  plaintiff  was  compelled  to  come  within  that  juris- 
diction to  sue  either  of  them.  There  is  nothing  in  the  principle  of  the 
case  last  cited,  nor  in  the  fact  that  the  plaintiff  resided  in  another  state, 
that  excused  it  from  obeying  the  requirement  of  the  statute  and  of  the 
notioe.  No  hardship  was  imposed  upon  the  plaintiff  which  was  not  con- 
templated by  the  statute.  The  third  assignment  of  error  is  not  well 
taken. 

The  position  contended  for  by  plaintiff  in  error  that  the  statute  does 
not  apply  to  the  note  in  suit,  for  the  reason  that  there  was  nothing  on 
the  face  of  it  to  indicate  the  fact  of  suretyship,  is  untenable.  In  Baker 
V.  KeUagg,  29  Ohio  St.,  dted  supra^  where  the  same  defense  was  inter- 
posed by  the  surety  as  in  the  case  at  bar,  there  was  nothing  on  the  face 
of  the  note  to  indicate  suretyship.  It  was  held  that  parol  evidence  was 
admissible  to  prove  that  fact.     The  surety  was  discharged. 

There  is  no  error  in  the  judgments  below. 

NOTE. 

It  was  held  in  Smith  ▼.  Freyler,  (Mont.)  1  Pac.  Bep.  21i,  that  if;  when  a  debt  is  due, 
the  surety  request  the  creditor  to  sue  the  principal  debtor  who  is  then  solvent,  and  the 
creditor  fail  to  do  so,  and  the  principal  afterwards  becomes  insolvent,  the  surety  is  not 
thereby  discharged.  The  court  says  that  '*  the  ^reat  majority  of  the  cases  on  the  sub- 
ject hold,  in  the  absence  of  any  statutory  provision,  that  if,  alter  the  debt  is  due,  the 
surety  request  the  creditor  to  sue  the  principal,  who  is  then  solvent,  and  the  creditor 
fiiils  to  do  so,  and  the  principal  afterwards  becomes  solvent^  the  surety  is  not  thereby 
discharged.  The  ground  upon  which  these  dedsious  rest  is  that  the  principal  and 
surety  are  both  equally  bound  to  the  creditor,  who  may  have  taken  a  surety  m  order 
that  he  mijeht  not  have  to  sue  the  principal.  Brandt,  Sur.  A  Guar.  208,  referring  to 
Jenkins  v.ularkson,  7  Ohio,  72;  Carr  v.  Howard,  8  Blackf.  190;  Halstead  v.  Brown.  17 
Ind.  202;  Ex'ra  of  Dennis  v.  Bider,  2  Mclean,  451;  Davis  v.  Huggins,  3  N.  H.  231; 
Fickett  ▼.  Land,  2  Bailey,  (8.  O.)  608;  Nichols  r.  McDowell,  14  B.  Mon.  (Ky.)  6;  Frye 
V.  Barker,  4  Pick.  382;  Stout  v.  Ashton,  6  T.  B.  Mon.  (Ky.)  251 ;  Gage  v.  Bank,  79  111. 
62;  Dillon  v.  Russell,  5  Neb.  484;  Inkster  y.  Bank,  30  Mich.  143;  I^ngdon  v.  Markle,  48 
Mo.  357 ;  Hartnian  ▼.  Burlingame«  9  Oal.  657;  Dane  v.  Ck>rduan,  24  Oal.  157 ;  Hickok  v. 
Bank,  85  Yt.  476;  Hpgaboom  v.  Herrick,  4  Vt.  131;  Gaston  t.  Dunlap,  Rich.  £q.  Gas. 
77;  Croughton  v.  Duval,  3  Call.  (Va.)  60;  Boutte  v.  Martin,  16  La.  133;  Taylor  v. 
Beck,  13  111.  376;  Huey  v.  Pinney,  5  Minn.  310,  (Gil.  246;)  Bizzell  r.  Smith,  2  Dev.  £q. 
(N.  C.)  27 ;  Thompson  v.  Bo wne,  39  N.  J.  Law,  2 ;  Hogshead  v.  Williams,  55  Ind.  145 ; 
Harris  v.  Newell,  42  Wis.  687 ;  Fintord  y.  Davis*  1  Spenc.  (N.  J.)  205 ;  a  C.  1  Zab.  (N.  J.) 
632." 

Mere  failure  of  a  creditor  to  institute  an  action  anunst  the  principal  at  the  fime  the 
debt  becomes  due  will  not  discharge  the  surety,  oheldon  v.  Williams,  (Neb.)  9  N.  W. 
Rep.  86. 

The  notice  contemplated  in  section  1210,  Rev.  St.  Ind.  1881,  whereby  a  surety  may  re- 
quire the  creditor  to  bring  suit  forthwith,  cannot  be  given  before  a  cause  of  action  ac* 
crues  to  the  creditor ;  and  delay  of  the  creditor  to  bring  suit  will  not  discharge  the 
surety  where  no  other  notice  has  been  given.    Scales  v.  Goz,  (Ind.)  6  N.  B.  Rep.  622. 

It  is  said  in  German  American  Bank  y.  Demnire,  (Iowa,}  12  N.  W.  Rep.  237,  that,  in 
order  to  hold  a  surety  on  a  note  afkec  notice  to  sue,  the  noldex  is  bound,  not  only  to 
direct  suit  within  the  time  prescribed  by  statute,  but  he  must  see  that  suit  is  actually 
commenced. 

In  Moore  v.  Peterson,  (Iowa,}  20  N.  W.  Bep.  744»  H..  who  had  guarantied  the  pay- 
ment of  goods  sold  t-o  P.  by  M.  &  Ck>..  gave  them  the  following  notice :  '*  I  again  notify 
and  reauest  yon  to  begin  suit  againsc  P.  for  the  <x>llection  of  the  amount  due,  for  which 
I  am  his  security,  or  to  pem^it  me  to  begin  suit  against  him  in  your  name  at  my  cost." 
In  an  action  by  M.  A  (3o.  against  P.  and  H.,  in  which  H.  claimcKl  that  he  bad  been  dis- 
charged by  giving  such  notioe,  held,  that  the  plaintiff  was  not  thereby  notified,  in  terms, 
to  sue  upon  the  contract,  and  that  the  notice  was  not  sufficient  to  entitle  H.  to  a  dis- 
charge under  Oode^  H  2108,  2109;  the  former  section  providing  that  **when  a  person, 
bound  as  surety  for  another  for  the  payment  of  money,  or  the  performance  of  any  other 
contract  in  writing,  apprehends  that  his  principal  is  about  to  become  insolventi  •  •  * 
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he  may,  by  writing,  reqaire  the  creditor  to  sue  upon  the  same,  or  permit  the  surety  to 
commence  such  suit  in  such  creditor's  name  and  at  the  surety's  cost ;"  and  the  latter, 
that  *'  if  the  creditor  refuse  to  bring  suit,  or  neglect  so  to  do  for  10  dajrs  after  the  request, 
and  does  not  permit  the  surety  so  to  do,  and  furnish  him  with  a  true  copy^  of  the  con- 
tract, or  other  writing  therefor,  and  enable  him  to  have  the  use  of  the  original,  when 
requisite  in  such  suiti  the  surety  shall  be  discharged." 


(107  Ind.  89) 

State  ex  rd.  Board  op  Com'rs  op  Allen  Co.  v.  Miller,  Auditor,  eto. 
{Supreme  Court  of  Indiana.    June  15,  1886.) 

1.  Criminal  Law  — Change  of  Venus  from  CJounty  —  CJosts— Statute— Re- 
peal OF. 

Section  414,  Hev.  St.  1881,  in  regard  to  costs  on  change  of  yenue  from  one 
county  to  another,  is  impliedly  repealed,  so  far  as  criminal  causes  are  con- 
cerned, by  Bectiona  1778, 1779,  Rev.  St.  1881. 

3.  Same— AFF0I17TMBNT  of  Attorney  to  Assist— Allowance. 

Where  a  change  of  venue  is  taken  from  a  county  in  a  criminal  case,  the 
coart  to  which  the  cause  is  taken  may  appoint  attorneys  to  prosecute  and  de- 
fend, and  make  them  a  reasonable  allowance,  for  which  the  county  from 
which  the  change  is  taken  will  be  liable. 

Appeal  from  Adams  circuit  court. 

Cbom6«,  Bell  &  Morris^  for  appellant. 

Peterson  &  Hoffman  and  France  &  Merryman,  for  appellee. 

NiBLACK,  J.  This  was  an  application  by  the  board  of  commissioneis 
of  the  county  of  Allen,  in  the  name  of  the  state,  for  a  writ  of  mandate 
against  Lewis  C.  Miller,  as  auditor  of  Adams  county,  requiring  him  to 
issue  his  warrant  upon  the  treasurer  of  the  latter  county  for  the  alleged 
amount  of  expenses  incurred  and  paid  by  Allen  county  in  two  trials  of 
Frederick  Richards,  upon  an  indictment  for  murder,  on  a  change  of 
venue  from  said  county  of  Adams.  The  complaint  was  duly  verified  by 
affidavit,  and  stated,  in  general  terms,  that  at  the  May  term,  1884,  of 
the  Adams  circuit  court,  Richards  was  indicted  upon  a  charge  of  murder 
in  the  first  degree;  that  on  June  4,  1884,  the  venue  of  the  cause  was 
changed  to  the  criminal  court  of  Allen  county,  and  the  defendant  trans- 
ferred to  the  jail  of  that  county  for  safe-keeping;  that  on  July  24, 1884, 
Richards,  on  application  to  said  last-named  court,  was  by  the  court  per- 
mitted to  defend  as  a  poor  person,  and  two  attorneys  were  appointed  to 
make  such  defense,  and  that,  on  motion  of  the  prosecuting  attorney,  the 
court  appointed  two  attorneys  to  assist  in  the  prosecution, — said  attor- 
neys to  be  allowed  and  paid  such  sums  for  such  services  as  the  court 
might  specify;  that 'at  the  April  term,  1884,  of  said  court,  the  case  was 
tried,  and  resulted  in  a  verdict  of  guilty,  with  punishment  of  death 
affixed,  which  verdict  was  afterwards  set  aside  by  the  court,  and  a  new 
trial  granted;  that  on  October  31,  1884,  by  order  of  the  court,  and  pur- 
suant to  the  provisions  of  the  act  of  the  general  assembly,  approved 
February  27>  1883,  abolishing  said  criminal  court,  said  cause  was  trans- 
ferred to  the  Allen  circuit  court,  which  thereafter  appointed  attorneys  to 
assist  to  prosecute  and  defend  the  case  on  a  second  trial;  that  the  case 
was  tried  at  the  February  term,  1885,  pf  the  Allen  circuit  court,  result- 
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ing  in  conviction,  and  a  eentenoe  of  imprisonment  for  life;  that  said  last- 
named  court  duly  audited  and  allowed  the  expenses  which  had  been  in- 
curred by  said  Allen  county  in  consequence  of  said  change  of  venue  and 
said  trials,  and  a  certified  copy  of  the  order  of  the  court  was  exhibited 
and  made  part  of  the  application,  giving  an  itemized  statement  and  total 
amount;  that  the  same  had  been  paid  by  Allen  county;  that  such  allow- 
ance had  been  duly  certified  and  presented  to  the  defendant  as  auditor, 
who  refused  to  issue  his  warrant  for  such  allowance,  and  an  alternative 
writ  of  mandate  was  asked,  requiring  him  to  do  so,  or  show  cause  why 
he  should  not  so  issue  his  warrant.  The  alternative  writ  was  ordered  to 
issue,  whereupon  the  defendant  appeared,  and  demurred  to  the  com- 
plaint. The  circuit  court  sustained  the  demurrer  thus  filed  to  the  com- 
plaint; and,  the  relator  of  the  plaintiff  declining  to  plead  further,  final 
judgment  was  rendered  for  the  defendant.  Consequently  the  only  ques- 
tion presented  by  this  appeal  is,  was  the  demurrer  to  the  complaint 
rightly  sustained? 

We  have  no  brief  from  the  appellee,  and  hence  no  argument  against 
the  sufficiency  of  the  complaint.  Nor  is  there  anything  in  the  record 
informing  us  as  to  the  precise  ground  upon  which  the  demurrer  to  the 
complaint  was  sustained, — whether  upon  the  ground  that  Adams  county 
is  not  liable  to  pay  any  part  of  the  amount  demanded,  or  whether  the 
objection  was  only  to  some  of  the  items,  or  part  of  the  account  accom- 
panying the  complaint.  The  fair  inference,  however,  from  the  argument 
submitted  on  behalf  of  the  appellant  is  that  the  objection  was  to  the  al- 
lowances made  to  the  attorneys  appointed  to  assist  in  the  prosecution  of 
Richards,  as  well  as  to  those  assigned  to  the  duty  of  conducting  his  de- 
fense, upon  the  assumption  that  there  was,  at  the  time,  no  law  in  force 
which  authorized  the  Allen  circuit  court  to  make  such  allowances. 

The  act  of  March  10,  1873,  (Acts  1873,  221,)  made  a  comprehensive 
provision  for  the  allowance  and  payment  of  all  co^ts  and  expenses  in- 
curred by  reason  of  changes  of  venue,  whether  in  civil  or  criminal  cases, 
and  it  was  under  that  act  that  the  case  of  GiU  v.  StcUe,  72  Ind.  266,  cited 
and  much  relied  on  by  counsel,  was  decided.  The  body  of  that  act  is  now 
known  as  section  414,  Rev.  St.  1881,  and  has  been  so  designated  and 
,  republished  as  applicable  to  changes  of  venue  in  civil  cases.  But  whether 
the  act  is  still  in  force  for  any  purpose  is  a  question  not  now  fully  before 
us.  On  that  subject,  see  repealing  section  1291,  Rev.  St^  1881.  It  is 
sufficient  for  the  present  emergency  to  hold  that  so  much  of  the  act  as 
applied  to  criminal  causes  was  superseded,  and  hence  impliedly  repealed, 
by  sections  1778  and  ;1779  of  the  present  Criminal  Code.  These  latter 
sections  are  as  follows: 

"Sec.  1778.  In  all  changes  of  venue  from  the  county,  th^  county  from  which 
the  change  was  taken  shaU  be  liable  foi  che  expense^  and  charges .  of  xeinois- 
Ing,  delivering,  and  keeping  the  prisoner,  and  the.  per  diem  Allowance  and 
expenses  of  the  Jury  trying  the  cause,  and  of  the  whole  pfinei  &i  jurors  in  at- 
tendance during  the  trial.  .  J«.  M         ,        .  ► 

""Sec.  1779.  All  costs  and  charges  specified  tn  the  last  pireceding' (Section,  or 
coming  justly  and  equitably  within  its  provisions,'  shall  be  Audited'  and  al- 
lowed by  the  court  trying  such  cause;*  but,  where  speoifii?  fees  are  allow,e4  by 
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law  for  any  duty  or  service,  no  more  or  other  costs  shall  be  allowed  therefor 
than  could  be  legally  taxed  in  the  court  from  which  such  change  was  taken." 

It  is  now  a  well-settled  legal  proposition  that  a  circuit  or  a  criminal 
court,  as  the  case  may  be,  may  assign  counsel  to  defend  poor  persons 
charged  with  crime,  and  may  make  allowances  for  services  performed 
under  such  an  assignment  of  counsel.  Webb  v.  Baird^  6  Ind.  13;  Board, 
etc.,  v.  Wood,  35  Ind.  70;  Gordon  v.  Board,  etc.,  52  Ind.  322.  It  is  also 
settled  that  a  circuit  or  criminal  court  may,  in  its  discretion,  appoint  an 
attorney  to  assist  in  the  prosecution  of  a  criminal  offense,  and  make  him 
an  allowance  therefor  out  of  the  county  treasury.  TuU  v.  State,  99  Ind. 
238.  It  follows,  as  a  necessary  consequence,  that  the  same  powers  are 
devolved  upon  a  court  to  which  a  criminal  cause  is  taken  by  a  change  of 
venue.  This  was  decided  by  the  case  of  Gordon  v.  Board,  etc.,  mpra^ 
and  was  reaffirmed  by  the  recent  well-considered  case  of  Board,  etc.^  v. 
Oourtney,  4  N.  E.  Rep.  896.  The  reasonable  inference  therefore  is  that 
allowances  regularly  made  to  attorneys,  either  for  prosecuting  or  defend- 
ing in  a  criminal  cause,  by  a  circuit  or  criminal  court,  on  a  change  of 
venue,  come  "justly  and  equitably  within"  the  provisions  of  section 
1778,  above  set  out. 

As  to  the  conclusiveness  of  allowances  made  under  the  provisions  of 
sections  1778  and  1779,  in  question,  we  think  they  ought  to  stand  sub- 
stantially upon  the  same  footing  as  those  made  under  the  two  sections  of 
the  Revised  Statutes  of  1843,  set  forth  and  construed  in  the  case  of  Board 
V.  Summerfidd,  36  Ind.  543.  Upon  that  point  the  case  of  GUI  v.  State, 
to  which  allusion  has  been  made,  is  not  now  a  precedent  of  binding  au- 
thority, since  it  was  decided  under  a  law  diflferent  from  the  statutory  pro- 
visions both  of  1843  and  1881,  and  no  longer  in  force  in  criminal  cases. 

Our  conclusion  is  that  the  complaint  stated  facts  sufficient  to  require 
the  appellee  to  show  cause,  if  any  he  can,  why  he  should  not  issue  his 
warrant  upon  the  treasurer  of  his  county  for  the  amount  claimed  to  be 
due  to  the  relator  of  the  appellant,  and  that  on  that  account  the  circuit 
court  erred  in  sustaining  the  demurrer  to  the  complaint.  State  v.  Morris, 
103  Ind.  161;  S.  C.  2  N.  E.  Rep.  365. 

The  judgment  is  reversed,  witii  costs,  and  the  cause  is  remanded  for 
further  proceedings. 

ZoLLARs,  J.,  expressed  no  opinion  in  the  cause. 


Bloomington  School  Tp.  v.  National  Furniture  Co. 

(Suprmne  Court  of  Indiana,    June  Iti,  1886.) 

Schools  and  School-Districts— Township— LnfiTsn  AuTHOHrrr  ov  Trustsr 
— 05ntract  for  SupPLiRs— Complaikt. 

A  complaint  against  a  school  township,  on  a  contract  with  the  school  trus- 
tee for  school  supplies  must  aver  that  the  articles  contracted  for  were  suitable 
and  necessary  for  the  schools,  and  that  they  had  been  delivered  to  and  ac- 
cepted by  the  school  township. 

Appeal  from  Monroe  circuit  court. 
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Mulhf  &  Pibtman,  for  appellant. 
Buekbrk  &  Dwncan^  for  appellee. 

HowK,  C.  J.  In  this  case  the  first  error  of  which  complaint  is  here 
made  by  appellant,  the  defendant  below,  is  the  overruling  of  its  demur- 
rer to  appellee's  complaint.  The  complaint  was  in  two  paragraphs.  In 
the  first  paragraph  the  appellee  alleged  that  it  was  a  duly-organized  cor- 
poration; that  on  May  8, 1883,  appellant  entered  into  a  written  contract 
with  appellee,  a  copy  of  which  contract  was  filed  with  and  made  part  of 
such  paragraph,  by  which  contract  appellant  purchased  of  appellee  cer- 
tain goods,  therein  named,  to  the  amount  of  $155;  that  such  goods,  by 
the  terms  of  such  contract,  were  to  be  shipped  to  Frank  R.  Woolley,  who 
was  then  the  trustee  of  appellant,  and  such  amount  was  to  be  paid  im- 
mediately on  the  receipt  of  such  goods  in  the  freight-office  in  Blooming- 
ton,  Indiana;  that,  in  pursuance  of  such  contract,  appellee  shipped  such 
goods,  marked  as  aforesaid,  and  they  were  received  at  such  freight-office 
in  Bloomington;  and  that  appellant  had  wholly  failed  to  pay  therefor, 
though  requested  so  to  do.  Wherefore,  etc.  In  the  second  paragraph 
of  its  complaint  appellee  sued  for  the  recovery  of  the  same  «dleged  in- 
debtedness, under  the  same  written  contract  declared  upon  in  the  first 
paragraph.  There  is  some  diflference  in  the  phraseology  of  the  two  par- 
agraphs, but  substantially  the  same  facts  were  stated  in  each  of  the  par- 
agraphs of  complaint.  We  need  not,  therefore,  give  the  substance,  even, 
of  the  second  paragraph  of  complaint. 

The  written  contract,  whereof  a  copy  was  filed  with  and  made  part  of 
each  paragraph  of  the  complaint,  was  in  the  words  and  figures  following, 
to-wit: 

^C!ontract  for  school  supplies,  made  this  third  day  of  May,  1888,  between 
the  school  trustee  of  Bloomington  township,  Monroe  county,  Indiana,  and  the 
National  School-furnishing  Company,  of  Chicago,  1U.»  for  the  following  school 
supplies,  the  goods  to  be  shipped  by  freight,  marked,  *Mr.  Frank  K.  Woolley, 
Freight-office  at  Bloomington,  Monroe  Co.,  state  of  Indiana:'  Lunar  tel- 
luric globe;  8  C.  S.  sets  of  Menteith's  maps  U.  S.,  Europe,  etc.;  8  Menteith's 
grand  map  of  world;  Hade's  reading  case;  8  Menteith^s  pictorial  charts  and 
hand-books;  Blanchard's  historical  map;  Extra  book  for  charts,  by  mail,  at 
once.  Ship  August  1, 1883.  Total,  $155.  For  which  the  school  trustee  of 
said  township  agrees  to  pay  to  the  National  School-furnishing  Co.  the  sum  of 
one  hundred  £Jid  fifty-Ove  dollars  cash,  on  receipt  of  goods.  If  paid  in  a 
school  order,  the  same  shall  bear  interest  at  the  rate  of  8  per  cent,  per  an- 
num." 

Appellant  demurred  to  each  paragraph  of  the  complaint,  upon  the 
ground  that  it  did  not  state  &cts  sufficient  to  constitute  a  cause  of  action. 
The  court  overruled  the  demurrer  as  to  both  paragraphs  of  complaint, 
and  this  ruling  is  assigned  here  as  error. 

We  are  of  opinion  that  each  paragraph  of  appellee's  complaint  was  in- 
sufficient, and  that  the  demurrer  thereto  ought  to  have  been  sustained. 
We  do  not  doubt  that,  under  the  statutes  in  force  at  the  time,  appel- 
lant's trustee  was  authorized  to  purchase,  for  the  use  of  the  free  common 
schools  of  his  township,  such  school  supplies  and  furniture  as  were  nec- 
essary and  suitable  for  such  schools;  nor  do  we  doubt  his  power,  under 
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snch  statutes,  when  sucli  supplies  and  furniture  had  beei^  delivered  to 
and  accepted  by  his  township,  to  bind  the  school  corporation  whereof 
he  is  trustee  for  the  payment  of  the  fair  and  reasonable  price  or  value 
thereof.  In  the  execution  of  the  written  contract,  which  is  made  the 
basis  of  the  complaint  in  this  case,  appellee  was  affected  with  notice  of 
the  limited  powers  of  appellant's  trustee,  under  our  Jaws.  Such  trustee 
does  not  and  camiot  act  as  the  agent  merely  of  his  township.  He  is  a 
public  oflScer,  and  his  relations  to  his  township,  as  the  name  of  his  office 
clearly  imports,  are  all  of  a  fiduciary  nature.  In  dealing  with  such 
trustee  all  persons  are  bound  to  take  notice  of  his  official  and  fiduciary 
character,  and  to  know  that  he  can  only  bind  his  township  by  his  con- 
tracts, verbal  or  written,  when  i»  appears,  or  is  shown  by  proper  aver- 
ment and  proof,  that  such  contracts  are  authorized  by  law.  This  is  the 
doctrine  of  our  decisions  upon  the  point  under  consideration.  Pine 
CM  Tp.  v.  Hvber  Manufg  Go.,  83  Ind.  121;  Axt  v.  Jackacm  Schod  Tp., 
90  Ind.  101;  Beeve  School  Tp.  v.  Dod8(m,  98  Ind.  497;  Uhimi  Schod  Tp.  v. 
Rrst  Nat.  Bank,  102  Ind.  464;  S.  C.  2  N.  E.  Rep.  194;  Summers  v. 
Board,  etc.,  103  Ind.  262;  S.  C.  2  N.  E.  Rep.  725;  Platter  v.  Board,  eU.^ 
103  Ind.  360;  S.  C.  2  N.  E.  Rep.  544. 

Upon  the  question  we  are  now  considering  the  case  in  hand  cannot 
well  be  distinguished  from  Reeve  School  Tp.  v.  Dodson,  supra.  In  the 
case  cited  Dodson  sued  Reeve  school  township  upon  two  promissory  notes 
executed  by  the  trustee  of  such  township,  and  each  note  recited  that  it 
was  given  for  certain  tellurians  purcha.sed  for  the  benefit  of  the  schools 
of  such  township.  The  sufiiciency  of  Dodson's  complaint  was  the  only 
question  considered  here;  and  it  was  held  that  for  the  want  of  averments 
that  the  tellurians  were  necessary  for  the  schools,  and  suitable  for  use 
therein,  and  that  they  had  been  delivered  to  and  accepted  by  the  school 
corporation,  such  complaint  was  bad,  on  demurrer  thereto  for  the  want 
of  sufficient  facts.  So,  in  the  case  under  consideration,  for  the  purpose 
of  showing  that  appellant's  trustee,  in  the  execution  of  the  contract  sued 
upon,  was  acting  within  the  scope  of  his  limited  powers,  appellee  ought 
to  have  averred,  in  each  paragraph  of  its  complaint,  that  the  school  sup- 
plies mentioned  in  such  contract  were  necessary  and  suitable  supplies 
for  the  use  of  the  public  schools  of  Bloomington  school  township;  and, 
for  the  purpose  of  showing  that  such  contract  was  a  valid  and  binding 
obligation  of  the  school  corporation  for  the  payment  of  the  sum  of  money 
mentioned  therein,  appellee  ought  to  have  averred  that  such  supplies 
had 'been  delivered  to  and  accepted  by  such  school  township.  For  the 
want  of  such  averments  as  those  indicated,  each  paragraph  of  appellee's 
complaint  was  clearly  bad,  and  the  overruling  of  the  demurrer  thereto 
was  erroneous. 

This  conclusion  renders  it  unnecessary  for  us  now  to  consider  or  de- 
cide any  of  the  questions  arising  under  the  other  errors  of  which  appel- 
lant complains. 

The  judgment  is  reversed,  with  costs,  and  the  cause  is  remanded,  with 
instructions  to  sustain  the  demurrer  to  each  paragraph  of  complaint,  and 
for  further  proceedings  in  accordance  with  this  opinion. 
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(107  Ind.  64) 

BiLLiKos  V.  State. 

(Supreme  Court  of  Indiana.    Jane  17, 1886.) 

GbdciitaIi  Law— Ikfokicatiok. 

The  age  of  the  word  '^affiant"  instead  of  the  words  "prosecuting  attorney,* 
where  the  context  shows  that  the  error  was  a  clerical  one,  ie  not  such  an  error 
as  will  render  an  information  fatally  defectiye.    Niblace.  J.,  dissents. 

Appeal  from  Daviess  circuit  court.  On  petition  for  rehearing.  Bee 
6  N.  E.  Rep.  914. 

Baker  &  Padgett^  for  appellant. 
The  Attorney  Oeneral^  for  appellee. 

Elliott,  J.  In  the  argument  on  the  petition  for  rehearing  it  is  in- 
sisted that  we  did  not  decide  one  of  the  points  made  by  counsel  as  to  the 
sufiBciency  of  the  information.  The  argument  upon  this  point  in  ihe 
original  brief  was  exceedingly  meager,  as  counsel  evidently  relied  upon 
other  points  for  the  reversal  of  the  judgment.  As  stated  in  the  original 
brief,  the  objection  now  under  discussion  was  that  ''the  prosecuting  at- 
torney nowhere  charges  the  forgery  of  the  note  by  making  the  same  or 
causing  it  to  be  done,"  and  this  objection  is  discussed  at  much  length  in 
the  brief  on  the  petition.  We  think  it  without  merit.  The  introductory 
clause  of  the  information  reads  thus:  "Hiram  McCormick,  the  prosecut- 
ing attorney  of  the  Forty-ninth  judicial  circuit,  prosecuting  the  pleas  of 
the  state  of  Indiana,  gives  the  court  to  know  and  be  informed  that  here- 
tofore, to-wit,"  etc.  The  conclusion  of  the  information  reads  thus:  "So 
the  said  prosecuting  attorney  says  that  said  Jesse  Billings  was  then  and 
there  guilty  of  forgery."  In  the  body  of  the  information  the  word  ''affi- 
ant" is  used  where  the  words  "prosecuting  attorney"  should  be  em- 
ployed, and  on  this  mistake  is  founded  appellant's  argument;  but  the 
whole  information,  taken  together,  clearly  and  unmistakably  shows  that 
the  charge  was  preferred  by  the  proper  officer.  As  this  appears,  we 
cannot  hold  that  there  was  any  defect  in  the  information  available  on  a 
motion  in  arrest  of  judgment.  We  do  not  deem  it  necessary  to  again 
discuss  the  questions  considered  by  us  in  our  former  opinion.  Petition 
overruled. 

NiBLACK,  J.,  dissents  from  this  ppinion. 


(107  Jnd.  M) 

Lang,  Ex'r,  etc.,  v.  Straus  and  others,* 

(Supreme  Court  of  Indiana.    June  19, 188Q.) 

1.  Oonteact—Elbmkntb— Implication  of  Law. 

The  law  is  a  factor  in  all  contracts,  and  what  the  law  implies  is  as  much  a 
part  of  the  contract  as  the  words  written  therein. 

9.  EvmENCB — Leqal  Import  of  Language. 

Parol  evidence  is  not  admissible  to  vary  the  legal  obligation  of  a  contract 
implied  from  the  language  employed  by  the  parties. 

>  See  24  N.  B.  664. 
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8.   BilNKS  AND  BANKtNO—CERTIFICATE  OP  DEPOSIT— IMPLIED  PROMISE  TO  RePAT. 

A  certificate  of  deposit  contains,  by  implication  of  law,  a  promise  to  repay 
the  depositor  his  money,  and  is  a  written  contract  for  the  payment  of  money. 

Appeal  from  Noble  circuit  court.     On  petition  for  rehearing, 
Qreen  &  Bothwdl  and  H.  0.  Zimmerman^  for  appellant. 
/.  L  Best  and  J.  H,  Baker ^  for  appellees. 

Elliott,  J.  The  instrument  declared  on  is  a  contract.  It  is  a  writ- 
ten contract.  It  cannot  be  contradicted  or  varied  by  parol  evidence. 
The  law  enters  into  it  as  a  silent  factor,  and  the  obligation  implied  by 
law  from  the  language  employed  is  as  much  part  of  the  contract  as 
though  what  the  law  implies  had  been  fully  expressed  in  words.  Where 
there  is  an-  express  contract,  there  can  be  no  implied  one.  An  express 
wTitten  contract  contains  the  only  competent  evidence  of  the  agreement 
of  the  pa-ties.  There  is  here  an  express  written  contract,  and  therefore 
there  is  no  implied  one.  But  this  written  contract  is  to  be  given  legal 
effect,  and  to  give  it  effect  the  courts  must  consider  it  as  embodying  all 
the  legal  obligations  implied  from  its  language.  These  obligations,- we 
repeat,  are  part  of  the  written  contract.  The  law  imported  into  the  con- 
tract does  not  create  an  independent  agreement,  but  makes  the  instru- 
ment express  the  full  agreement  of  the  parties.  All  the  words  found  in 
a  contract  are  to  have  a  meaning  attributed  to  them,  and  are  not  to  be 
thrust  aside.  We  cannot,  therefore,  disregard  the  words,  found  in  the 
contract  before  us,  "on  deposit,  in  national  currency."  We  know  tliat 
the  words  "national  currency"  denote  money,  and  we  know,  therefore, 
that  those  words,  taken  in  connection  with  vhe  words  "on  deposit, *' 
mean  that  the  appellees  had  received  a  deposit  in  money  from  the  appel- 
lant's testator.  Phdps  v.  Tytmij  14  Mich.  373.  We  know,  also,  that  the 
law,  a£  a  factor,  is  an  essential  part  of  the  contract,  and  it  seems  very 
plain  to  us  that  the  express  agreement  of  the  parties,  considered  in  con- 
junction with  this  factor,  imports  a  contract  to  repay  the  deposit  on  de- 
mand. Suppose  the  appellees  to  have  attempted  to  show  by  parol  that 
they  were  not  to  repay  this  money,  would  not  the  attempt  be  defeated 
by  the  proposition  that  such  a  contract  cannot  be  varied  by  parol  evi- 
dence? Of  this  there  can  be  no  doubt.  Tldoe  v.  Oraeter,  1  Blackf.  C53; 
HvU  v.  BuOer,  7  Ind.  267;  Jones  v.  Clark,  9  Ind.  341;  Pribble  v.  KerU, 
10  Ind.  325,  vide  page  328;  Henry  v.  Henry,  11  Ind.  236;  McKeman  v. 
Mayhew,  21  Ind.  291;  Fauiks  v.  FoMs,  91  Ind.  316. 

All  contracts  have  imported  into  them  legal  principles,  which  can  no 
more  be  varied  by  parol  evidence  than  the  strongest  and  clearest  express 
stipulations.  We  have  already  given  one  example,  that  of  tha  days  of 
grace  added  by  force  of  law  to  a  promissory  note.  A  more  striking  ex- 
ample, perhaps,  is  that  supplied  by  the  contract  of  indorsement,  for,  in 
such  cases,  although  not  a  word  more  than  the  name  of  the  indorser  is 
written,  the  contract  which  the  law  implies  cannot  be  varied  by  parol. 
The  authorities  all  agree  that  the  regular  indorsement  of  a  promissory 
note  is  as  perfect  a  contract  as  though  the  liability  which  the  law  implies 
were  written  out  in  full.     Smythe  v.  ScoU^  6  N.  E.  Rep.  145  (November 
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tenn.)  In  contracts  tinder  seal,  as  deeds,  leases,  and  the  like,  cove- 
nants are  ingrafted  into  the  agreement  of  the  parties  by  operation  of  law; 
and,  indeed,  into  every  conceivable  contract  the  law  enters  as  an  essen- 
tial element. 

Into  the  contract  before  us  the  law  enters,  and  makes  it  an  agreement 
to  repay  the  money  received  on  deposit.  As  the  contract  is  a  written 
one,  not  subject  to  variation  by  parol  evidence,  the  agreement  to  repay 
the  money  must  exist  in  it,  or  not  exist  at  all,  and  surely  no  just  man 
would  assert  that  one  who  receives  money  on  deposit,  and  so  states  in  a 
written  contract,  does  not  undertake  to  repay  it.  If  he  undertakes  at 
all,  he  does  so  by  his  written  contract,  for  there  is  and  there  can  be  no 
other  contract,  as  all  oral  negotiations  and  stipulations  are  merged  in  the 
writing.  That,  and  that  alone,  expresses  the  agreement  of  the  parties. 
Oaer  V.  Gard,  23  Ind.  212;  (Xndnnati,  etc.y  R,  Co.  v.  Pearce,  28  Ind.  602, 
vide  page  506.  The  law  implies  a  promise  to  pay  the  depositor  his 
money,  and  where  there  is  a  written  contract  ihe  law  conducts  this  im- 
plied promise  into  the  contract  as  one  of  its  elements,  so  that  the  entire 
contract  is  a  written  one.  Where  there  is  an  efifective  written  contract, 
there  can  be  no  verbal  one.  Boardof  Comers  v.  Shipley,  77  Ind.  553;  Pidse 
V.  Miller,  81  Ind.  191.  As  there  is  here  a  written  contract  into  which 
the  law  imports  a  promise  to  pay,  the  statute  of  limitations  governing 
written  contracts  to  pay  money  is  the  only  one  that  applies.  We  thus 
find  that,  reasoning  on  elementary  principles,  the  conclusion  must  be 
that  the  contract  is  a  written  one  for  the  payment  of  money. 

Our  conclusion  reaches  further  than  that  there  is  an  implied  promise 
to  pay  the  depositor  his  money,  for  it  goes  to  the  extent  of  affirming  that 
this  promise  is  created  bylaw  as  an  element  of  the  contract,  and  as  such 
enters  into  and  forms  part  of  the  written  agreement.  We  do  not  regard 
the  promise  as  an  independent  one,  existing  outside  of  the  written  con- 
tract, but  as  a  promise  forming  one  of  the  terms  of  the  contract.  In  short, 
we  look  upon  it  as  a  part  of  the  contract,  put  there  by  law,  for  the  parties 
are  presumed  to  have  contracted  with  reference  to  the  law.  The  prin- 
ciple on  which  we  proceed  is  thus  stated  by  Mr.  Bishop:  "What  is  im- 
plied in  an  express  contract  is  as  much  part  of  it  as  what  is  expressed." 
Bish.  Cont.  §  121.  On  this  subject  the  supreme  court  of  the  United 
States  said:  "  Undoubtedly,  necessary  implication  is  as  much  part  of  an 
instrument  as  if  that  which  was  so  implied  was  plainly  expressed.'' 
Hudson  Qinal  Co.  v.  Pennsylvania  Coed  Go,,  8  Wall.  276,  vide  page  288. 

We  maintained  in  our  former  opinion,  as  we  maintain  here,  that  the 
law  implies  a  promise  to  pay  back  to  the  depositor  his  money,  and  that, 
where  there  is  a  written  contract  stipulating  that  money  has  been  re- 
ceived on  deposit,  that  promise  is  an  essential  part  of  the  written  con- 
tract itself.  It  is  a  promise  in  the  written  instrument,  and  not  outside 
of  it.  "The  acknowledgment  of  indebtedness  on  its  face  implies  a  promise 
to  pay  the  plaintiff,''  said  the  court  in  KimbaU  v.  Huntington,  10  Wend. 
675.  So  we  say  here,  an  acknowledgment  that  the  money  was  received 
on  deposit  implies  a  promise  to  pay  it  to  the  depositor,  and  we  hold,  as 
was  held  in  the  case  cited,  that  this  promise  is  implied  by  law  as  an  ob- 
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ligation  arising  from  the  language  of  the  contract,  thus  forming  one  of 
its  terms.  As  there  is  an  express  contract,  and  as  the  promise  forms 
part  of  the  contract,  it  is  a  contract  for  the  payment  of  money,  or  else 
it  is  no  contract  at  all.  Once  it  is  granted  that  the  promise  to  pay  back 
the  depositor  his  money  is  created  bylaw,  then  it  follows,  with  absolute, 
logical  certainty,  that  the  promise  is  as  much  part  of  the  written  instru- 
ment as  though  it  were  written  therein  in  express  words. 

The  authorities  which  bear  most  directly  upon  the  question  lead  to  the 
conclusion  at  which  we  have  arrived.  We  find  an  able  court  saying: 
"  Money  on  deposit  means,  ex  vi  termmi,  monej'^  placed  where  the  owner 
can  command  it  at  any  time."  Qvxii^  v.  LeaviU^  15  N.  Y.  9,  vide  page 
265.  In  giving  effect  to  an  instrument  similar  in  all  material  respects 
to  the  one  before  us,  that  court  in  a  very  recent  case  said: 

''Being  a  deposit,  a  demand  of  the  money  was  essential  to  a  cause  of  ac- 
tion, unless  there  was  a  wrongful  conversion  or  loss  by  some  gross  negligence 
on  the  part  of  the  depositary.  The  distinction  between  a  deposit  and  a  loan 
is  considered  in  Payne  v.  Gardiner,  29  N.  Y.  146,  and  within  the  rule  there 
laid  down  the  instrument  in  question  was  a  certificate  of  deposit."  Smiley 
V.  Fry,  100  N.  Y.  262;  S.  C.  8  N.  B.  Bep.  186. 

We  referred  to  Smiley  v.  Fry  as  declaring  such  an  instrument  to  be 
in  the  nature  of  a  certificate  of  deposit,  and  in  this  we  are,  as  the  quota- 
tion we  have  made  shows,  sustained  by  the  latest  expression  upon  the 
question.  At  another  place  in  the  opinion  from  which  we  have  quoted, 
it  is  said:  "As  the  instrument  in  question  was  not  a  promissory  note,  but 
a  certificate  of  deposit,  the  defense  of  the  statute  of  limitations  interposed 
by  the  defendant  was  not  available."  It  is  perhaps  true  that  the  decis- 
ion in  HotchMas  v.  ifosher,  48  N.  Y.  478,  is  in  conflict  with  the  views  we 
have  expressed;  for  it  holds,  as  we  understand  it,  that  a  certificate  of  de- 
posit may  be  contradicted  by  parol  evidence.  As  the  court  says:  "We 
are  of  the  opinion  that  parol  evidence  was  admissible  to  explain  the  cer- 
tificate in  the  same  manner  as  in  the  case  of  a  receipt."  This  ruling  is 
in  conflict  with  our  own  cas^,  and  with  the  cases  in  New  York  and  else- 
where, and  cannot  be  accepted  as  the  law.  The  case  is  not  a  well-con- 
sidered one,  for  no  authorities  are  cited  in  support  of  the  conclusion  an- 
nounced. It  is  held  by  many  courts,  including  our  own,  that  an  order 
for  property,  accompanied  by  a  direction  to  change  its  value  to  an  owner, 
is  a  written  contract  containing  the  promise  to  pay  its  value.  Garraire 
V,  Stote,  104  Ind.  444;  S.  C.  4  N.  E.  Rep.  54;  U.  S.  v.  Book,  2  Cranch, 
C.  C.  294;  U.  S.  v.  Brawn,  3  Cranch,  C.  C.  268;  State  v.  Morgan^  35 
La.  Ann.  293;  State  v.  Ferguson,  Id.  1042;  Anderson  v.  StaU,  65  Ala. 
553;  Burke  v.  State,  66  Ga.  157;  Peetev.  State,  2  Lea,  513;  Stale  v.  Keeter, 
80  N.  C.  472;  People  v.  Shaw,  5  Johns.  236;  Owi.  y.  Fisher,  17  Mass. 
46.  The  principle  which  those  cases  declare  is  the  same  as  that  here  in- 
volved, for  the  principle  on  which  they  proceed  is  that  the  law  imports 
into  the  order  a  promise  to  pay;  and  that  is  true  of  such  an  instrument 
as  the  one  now  before  us. 

In  the  case  of  White  v.  President^  etc*f  22  Pick.  181,  the  instrument 
read  thus: 


Digitized  by 


Google 


Ind.]  LANG  V.  STRAUS.  767 

^Dr.       FranTcIin  Bank  in  Account  with  B.  F.  White.        Or, 

"February  10,  1837.     To  cash  deposited,  $2,000, 
''The  above  deposit  to  remain  until  the  tenth  day  of  August. 

"B.  F.  Bunnell,  Cashier.** 

— and  this  was  held  to  be  a  promise  to  pay  money  at  a  future  day. 

In  our  original  opinion  we  said  that  the  instrument  signed  by  the  ap- 
pellees may  not  be  "just  what  is  known  in  the  commercial  world  as  a 
certificate  of  deposit,  but  it  is  nevertheless  a  contract  in  writing,  evidenc- 
ing the  receipt  of  money  on  deposit,  to  which  all  the  legal  incidents  attach. 
It  is  by  no  means  certain  whether  it  is  not  a  r^ular  certificate  of  deposit. 
It  is  said  by  a  late  author,  in  speaking  of  certificates  of  deposit,  that  "usu- 
ally they  embody  an  express  promise  in  terms  to  pay;  but,  even  if  they  do 
not,  they  are  yet  the  bank's  acknowledgment  of  its  indebtedness,  and  so 
are  nearly  of  the  same  effect  as  if  they  expressly  promised  payment. 
Substantially,  therefore,  they  resemble  promissory  notes,  and  the  courts 
have  always  inclined  to  regard  them  as  promissory  notes;  especially  when 
they  are  made  payable  otherwise  than  immediately  and  upon  demand. 
But  this  is  not  a  necessary  feature.  If  they  are  payable  at  a  future  day 
certain,  they  are  simply  promissory  notes,  neither  more  nor  less."  Morse, 
Banking,  63. 

Our  cases,  in  accordance  with  the  very  great  weight  of  authority,  hold 
that  a  certificate  of  deposit ,  written  in  fuU  and  regular  form ,  is  a  promissory 
note,  and  as  such  n^otiable.  Oregg  v.  Union  Co.  Bank,  87  Ind.  238 ;  Brown 
V.  McElroy^  52  Ind.  404;  Nationalyetc.jBa'nky.  Ringdy  51  Ind.  393;  Drake 
v.  Markky  21  Ind.  433.  If  the  instrument  we  have  under  consideration 
had  been  written  out  in  full,  although  payable  on  demand,  it  would  be  a 
promissory  note,  and  it  seems,  under  the  principles  we  have  stated,  that 
it  is  a  promissory  note,  and  as  such  negotiable,  for  it  is  well  settled  that 
no  precise  form  of  words  is  necessary  to  constitute  a  promissory  note,  as 
any  form  that  expresses  a  promise,  although  not  in  direct  terms,  will  be 
suflBcient.  Thus  a  written  statement  that  a  designated  sum  is  due  a  per- 
son named,  or  a  certificate  that  a  specified  sum  is  due  a  person  desig- 
nated, or  a  mere  general  statement  ^at  a  certain  amount  is  due,  is  con- 
sidered a  promissory  note,  and  yet  in  none  of  these  instances  is  there  an 
express  promise  to  pay.  Russdl  v.  Whipple,  2  Cow.  536;  Franklin  v. 
March,  6  N.  H.  364;  Jacquea  v.  Warren^  31  Mo.  28;  Oummmgs  v.  Free- 
vian,  2  Humph.  145;  Bdt  v.  Breiver,  6  Ga.  587,  vide  page  589;  HuLSsey 
V.  Winsbw,  59  Me.  170;  Knight  v.  Oonneaicut,  etc.,  Cb.,  44  Wis.  472; 
Flemmg  v,  Burge,  6  Ala.  373;  Draher  v.  Schreiber,  15  Mo.  602;  Marrigan 
T.  Page,  23  Tenn.  245. 

There  are  two  well-considered  cases  applying  the  principle  declared  in 
these  cases  to  certificates  similar,  in  all  essential  respects,. to  the  one  here 
declared  on:  Lynch  v.  Oddsmith,  64  Ga.  42;  Hart  v.  lAfeAss^n,  54  Ala. 
495.     In  the  case  last  cited  the  instrument  read  thus: 

"This  certifies  that  the  Life  Association  of  the  South  has  on  deposit  with 
me  the  sum  of  $1,723.45,  in  currency.  H.  C.  Hart, 

Tresident  and  Treasurer  Local  Board  of  Trustees." 
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Whether  the  instnunent  declared  on  is  or  is  not  negotiable  is  not  here 
an  important  question,  and  we  need  not  and  do  not  decide  it,  for  all 
that  tlie  record  requires  us  to  decide  is  that  it  is  a  contract,  a  written 
contract,  and  a  contract  for  the  payment  of  money.  The  character  of 
the  instrument,  as  to  negotiability,  does  not  affect  the  question  before 
us;  for,  as  Mr.  Morse  says,  "a  certificate  of  deposit  may  or  may  not  be 
made  negotiable."    Morse,  Banking,  65. 

The  authorities  we  have  cited  sustain  our  decision,  and  it  rests  on  the 
elementary  principle  we  have  expressed  in  language  borrowed  from  Mr. 
Bishop.  Indeed,  we  do  no  more  than  apply  to  the  contract  before  us 
the  rule  declared  in  FouUcs  v.  FaOs^  8tipra,  where  it  was  said: 

"This  agreement  being  implied  by  the  law  as  a  part  of  the  writer's  con- 
tract, the  averment  of  it  in  the  complaint,  or  the  proof  of  it  by  oral  testimony* 
added  nothing  to  the  contract,  or  to  the  responsibility  of  the  appellants."  2 
Pars.  C!out.  54,  515.  Beilly  v.  Cavanaugh,  29  Ind.  435;  Weeks,  Attys.  g 
269;  WalpoU  v.  Carlisle,  32  Ind.  415;  Skillen  y.  Wallace,  36  Ind.  319;  HUle- 
ga$8  V.  Bender f  78  Ind.  225 ;  Falmouth,  etc.f  Co.  v.  Shawharit  5  N.  E.  Rep.  410. 

If  the  appellees  had  inserted  the  words  in  this  contract,  ^'we  promise 
to  pay  back  tlie  depositor  his  money,"  it  would  not  have  added  to  the 
legal  force  and  effect  of  their  contract,  for  what  the  law  implies  is  in  it 
as  it  is  written.     Petition  overruled. 


(142  Maas.   196) 

RoGEBS  and  others  v.  Halden  and  others. 

(Supreme  Judicial  Court  of  MassachueeUe,    Suffolk.    July  1, 1886.) 

Pbincifal  Airo  Agbht— Authomtt  of  Agent— Salb  Below  Pkiob— AcnoH 
AGAINST  Buyer. 

A  principal  is  not  bound  by  the  unauthorized  acts  of  his  agent  who  sella 
gooos  at  a  price  below  that  authorized  by  the  principal,  and  tne  latter  may 
maintain  an  action  of  contract  against  a  buyer,  who,  with  knowledge  of  the 
CAcent  of  the  agent's  authority,  purchases  goods  at  a  price  leas  than  that  au- 
thorized, under  an  agreement  with  the  agent,  for  the  full  amount  due  for  the 
goods  when  sold  at  the  authorized  price. 

This  was  an  action  of  contract  for  goods  sold  and  delivered. 

Trial  in  the  superior  court,  before  Aldbich,  J.,  who  ordered  a  verdict 
for  plaintiff,  and  reported  the  case  to  the  fuU  court.  The  facts  appear 
in  the  opinion. 

D.  C.  lAnscoU^  for  plaintiffs. 

C.  L.  Gardney  and  Q.  A.  Tcrrey,  for  defendants. 

Gardner,  J.  1.  The  defendant  contends  that  upon  the  report  of  the 
auditors  the  plaintiff  cannot  recover  in  contract;  that  there  were  two 
courses  open  to  him:  one  to  ratify  and  adopt  the  contract  of  their  agent, 
and  the  prices  he  had  made;  the  other  to  repudiate  the  contract,  and 
replevy  the  goods,  or  sue  for  their  value  in  trover.  The  law  is  clear 
that  if  the  plaintiff's  property  was  sold  by  a  person  assuming  to  act  for 
him,  but  without  authority,  and  the  plaintiff  waives  the  tort,  and  ratifies 
the  contract,  in  an  action  against  the  purchaser,  he  must  ratify  it  as  the 
agent  made  it.     Brigham  v.  Palmer^  3  Allen,  450. 
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The  case  finds  that  Norris  was  employed  by  the  plaintiffs  as  their  trav- 
eling agent,  to  sell  their  goods  at  prices  not  less  than  the  so-called 
^'minimum  prices,"  and  that  the  several  defendants,  from  the  com- 
mencement of  their  dealings  with  Norris,  not  only  knew  that  he  was  the 
plaintiffs'  agent,  bpt  they  ''had  notice,  at  the  times  of  the  sales  of  the 
several  bills  of  goods  to  them,  and,  at  the  time  of  settlement  therefor,  of 
the  limitations  of  the  authority  of  Norris,  the  plaintiffs'  agent,  to  sell  at 
prices  not  less  than  the  so-cidled  minimum  prices.  The  transactions 
between  the  defendants  and  Norris  and  the  plaintiffs  were  as  follows: 
Norris,  the  agent,  made  a  schedule  or  order  of  the  goods  wanted  by  the 
defendants,  and  the  minimum  prices  were  marked  thereon.  At  the 
same  time  it  was  agreed  between  the  defendants  and  Norris  that  the  d^ 
fendants  should  settle  the  bills  at  prices  then  agreed  upon  between  them, 
and  not  according  to  the  prices  stated  in  the  order.  Norris  sent  the 
order  to  the  plaintiffs  at  Boston,  who  shipped  the  goods  ordered  to  the 
defendants,  charged  them  on  their  books  with  the  amount  of  goods 
shipped,  at  the  prices  stated  in  the  order,  and  at  the  same  time  sent  to 
the  defendants  by  mail  a  bill  of  the  goods  sent,  containing  a  description 
of  the  goods  shipped,  and  prices  corresponding  to  the  description  and 
prices  stated  in  the  order  by  them  received  from  Norris.  *  After  the  de- 
fendants had  received  the  goods,  and  the  next  time  Norris  went  to  the 
defendants'  store,  he  settled  the  bill  according  to  the  prices  agreed  upon 
at  the  time  the  orders  were  given,  and  at  less  than  the  minimum  prices, 
and  receipted  the  bill  in  full  sent  by  plaintiffs  to  defendanjts.  He  then 
informed  the  plaintiffs  that  he  had  collected  of  the  defendants  a  certain 
sum  of  money,  the  sum  so  stated  being  equal  to  the  fiill  amount  of  the 
bill,  when  in  fact  he  received  a  less  sum.  The  plaintiffs  thereupoi 
credited  the  defendants  with  the  amount  paid  as  stated  by  Norris,  and 
charged  Norris  with  the  money  which  he  reported  he  had  received. 
There  were  more  than  100  of  these  orders,  and  the  transaction  was  sub- 
stantially the  same  in  each.  The  plaintiffs  had  no  knowledge  of  the 
private  agreement  between  the  defendants  and  Norris. 

There  is  suflBcient  evidence  in  these  transactions  to  show  that  Norris 
and  the  defendants  combined  together  to  deceive  the  plaintiffs,  and  that 
this  was  done  by  means  of  a  pretended  contract.  The  defendants  or- 
dered the  goods  of  the  plaintiffs  at  a  certain  price,  which  they  did  not 
intend  to  pay,  and  permitted  the  plaintiffs  to  charge  them  with  the 
goods,  and  send  them  bills  for  the  same  at  prices  which  they  had  agreed 
with  Norris  should  not  be  paid.  The  plaintiffs  now  have  the  right  to 
insist  upon  the  ex^ution  of  the  contract  which  the  defendants  have  by 
implication  made.  They  ordered  the  goods  at  the  minimum  prices. 
When  the  goods  arrived,  and  the  bills  with  them,  charging  the  defend- 
ants with  the  goods  at  the  prices  at  which  they  were  ordered,  they  did 
not  refuse  to  receive  the  goods,  nor  did  they  notify  the  plaintiffs  of  any 
mistake  in  the  price.  By  remaining  silent  while  the  numerous  bills  were 
sent  to  them,  they  have  impliedly  ratified  the  sale  of  the  goods  by  the 
plaintiffs  at  the  prices  named  in  the  bills.  B&xru  v.  Bowker^  115  Mass. 
129. 

v.7N.E.no.8-^9 
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The  defendants  say:  "We  did  not  make  this  contract,  although  we 
knew  that  Norris  ordered  the  goods  for  us  at  the  minimum  prices,  and 
alfliOilgh  we  received  the  bills  of  the  goods  at  the  same  prices  at  which 
they  were  ordered,  and  we  have  remained  silent  ever  since;  yet  we  made 
no  agreement  with  Norris  which  we  knew  he  was  not  authorized  to  make, 
— ^to  buy  the  goods  at  a  less  price."  We  think  that  the  defendants  can- 
not set  up  their  agreement  for  the  purpose  of  denying  the  contract  which 
the  law  says  exists  between  them.  They  will  not  be  permitted  to  take 
advantage  of  their  own  wrong  for  their  own  benefit.  tiiU  v.  Perrott^  3 
Taunt.  274;  Walker  v.  Davis,  1  Gray,  506. 

The  cases  at  bar  are  not  to  be  confounded  with  Jonea  v.  Hoar,  5  Pick. 
285;  Brigkam  v.  Palmer,  vbi  supra;  Berkshire  Glass  Go.  v.  WoltoU,  2  Allen, 
227;  and  other  cases  of  that  class, — cited  by  the  defendants  for  the  purpose 
of  showing  that  the  plaintiffs  cannot  waive  the  tort  and  sue  in  contract  un- 
less they  bring  their  actions  upon  the  contract  made  by  the  agent,  Norris, 
with  the  defendants.  The  cases  at  bar  have  in  them  an  element  which 
is  wanting  in  all  of  the  above-cited  cases.  It  is  this:  that  the  defend- 
ants knew  that  the  ngent,  Norris,  had  no  authority  to  make  the  contract 
which  he  attempted  to  make  with  them;  that  the  agreement  between 
them  was  a  tmnsaction  to  obtain  the  goods  from  the  plaintiffs  at  a  less 
price  than  they  were  willing  to  sell  them.  It  brings  the  plaintiffs'  case 
directly  within  that  of  HiU  V.  Perrott,  ubi  supra.  In  the  note  to  Joiies  v. 
Hoar,  above  cited,  containing  the  opinion  given  in  that  case  by  Judge 
Strong  in  the  court  of  common  pleas,  t  clear  distinction  is  made  be- 
tween the  case  of  Hill  v.  Perrott  and  those  sustaining  the  doctrine  con- 
tended for  by  the  plaintiffs.  In  that  case  Perrott  had  procured  the  de- 
livery of  the  goods  upon  a  pretended  sale  to  one  Dacosta,  under  the  im- 
pression that  the  defendant  was  to  be  his  surety,  but  the  whole  was  a 
"swindling  transaction"  to  enable  the  defendant  to  get  possession  of  the 
goods.  The  court  held  that  the  law  would  imply  a  contract  to  pay  for 
the  goods  on  the  part  of  the  defendant,  and  that  he  could  not  be  permit- 
ted to  control  this  implication  by  setting  up  the  sale  to  Dacosta,  which 
he  had  himself  procured,  because  no  man  can  take  advantage  of  his  own 
fraud.     Judge  Strong  in  his  opinion  says: 

''Although  the  plaintiff,  on  account  of  the  fraud  of  the  defendant,  might 
perhaps  consider  him  as  a  trespasser,  yet,  as  the  transaction  assumed  the  form 
of  contract  by  the  acts  of  the  defendant  himself,  and  the  goods  went  from 
the  possession  of  the  plaintiff  by  his  consent,  and  through  the  form  of  a  sale, 
if  the  plaintiffs  chose  to  consider  it  as  a  sale,  I  do  not  see  how  it  would  be 
competent  to  the  defendant  to  dispute  it.  It  may  be  considered  as  belonging 
to  a  class  of  cases  wliere  the  plaintiff  may  maintain  assumpsit  on  account 
of  some  act  of  the  defendant  which  varies  it  fron  the  common  cases  of  tort, 
and  authorizes  an  action  as  upon  a  contract.'' 

Upon  the  facts  disclosed  in  the  case  at  bar,  we  think  the  plaintiffs 
are  entitled  to  maintain  their  action  i»^  contract. 

2.  The  defendants  contend  that  the  plaintiffs  cannot  recover  in  any 
form  of  action,  (clearly  not  in  contract,)  because  the  account  between  the 
plaintiffs  and  defendants  is  balanced  and  closed,  and  the  debt  in  sui^ 


Digitized  by 


Google 


Ma«8.]  HORBnx  V.  phillifb.  771 

stands  charged  npon  the  plaintiffs'^  books  to  Norris.  The  facts  which 
have  already  been  stated,  the  auditor  found,  cannot  be  regarded  as  pay- 
ment of  these  bills  in  ftdl,  as  the  plaintiffii  made  these  entries  on  their 
books  in  ignorance  of  the  real  &cts.  and  iLey  have  had  a  final  settlement 
with  Norris.  These  chaises  and  credits  were  apparc^nUr  a  convenient 
way  of  keeping  the  account  with  Norris,  and  were  intended  a£  a  Uans- 
action  in  the  nature  of  a  novation.  We  think  that  the  auditor  was  cor- 
rect in  his  finding. 

8.  The  defendants  also  deny  th^^  the  plaintiffs  can  recover  5Dr  boxes, 
barrels,  crates,  packing,  and  caiUiig.  Tlie  auditor's  report  does  not  set 
out  the  evidence;  it  finds  the  &cts  only.  He  finds  that  ihese  charges 
were  on  all  the  bills  sent  with  the  goods  to  the  defendants,  and  also  thac 
they  were  made  in  accordance  with  the  customfa  of  Bnstou  merchants* 
We  see  nothing  inconsistent  in  this  finding  b^  \Lc  auditor,  as  matter 
of  law. 

4.  The  defendants  further  conten  1  that  the  plaintiffs  oannot  recover 
upon  the  items  that  did  not  accrue  within  ^x  vef»'^  before  suing  out  the 
plaintiffs'  writ.  The  auditor  L<ws  allowed  ail  the !  jems,  and  he  has  found 
no  fact  in  conflict  wilL  bis  condusiun.  He  has  :iot  reported  the  evi- 
dence, and  his  conclusion  is  therefore  inal. 

This  disposes  of  all  the  exceptions  argued  by  the  defendants. 

Judgment  on  the  verdict. 

a42  Mm8.  240) 

MoBRiLL,  Trustee,  v.  Tjjlllpb  and  others* 
(Supreme  Judicial  Court  Oj  McusacAuaeiti.    Essex.    July  8, 1886.) 

WiLL--3bQUB8T— Q&ANDOHILDBXN  OF  TSSTATOB  TaKB  J9T  P^CB  CAPrTA. 

A  testator,  after  making  provision  for  his  widow,  bequeathed  a  certain  por-. 
tion  of  his  estate  to  his  executors  as  trustees,  to  pay  the  income  to  his  two 
sons,  J.  and  F.,  in  eoual  shares,  dij'ing  thair  lives,  and,  on  the  decease  of 
either  leaving  no  children  or  v 'fe,  the  reversion  to  go  to  snch  ciildien  %nd 
wife.  The  third  clause  of  the  will  provided  that  if  J.  and  F.  "1  aave  no  issv  e. 
then  my  wiU  is  that  said  reversion,  in  both  cases  or  either  case,  shaU  go  to  all 
my  grandchildren  in  equal  shares,  as  hereinafter  provided  in  reference  to 
otner  portions  of  my  estate. "  A  subsequent  clause  il  the  will  provided  that 
certain  other  portions  of  the  estate  should  be  given  to  J.  and  F.,^  and  wi;^  the 
same  disposition  of  tne  revyerslon  and  the  remainder  to  their  wives  and  chil- 
dren as  provided  in  said  third  Ci.ause;  and,  If  they  should  leave  no  wife  or 
children,  "then  equally  to  all  my  grand kShildren  that  may  be  living.*  Held; 
that  upon  the  death  of  J.  leavini;  no  wife  or  children,  that  all  liie  grandchil- 
dren of  the  testator  were  eu titled  to  have  the  share  of  J.;  held  by  the  trustees, 
divided  among  them  per  capita,  and  that  the  fund  was  not  to  be  divided  per 
itirpea.  Held,  also,  that  the  words  **that  may  be  liviug"  meant  ** living  at  the 
death  of  J.  orF." 

This  was  a  bill  in  equity  to  obtain  the  ins^-ructiond  of  the  court  as  to 
the  construction  to  be  put  upon  the  will  of  Samuel  M.  PhillipSi  deceased. 
The  facts  appear  in  the  opinion. 

Albert  Poor,  for  plaintiff. 

C  H.  Svxin  and  Geo.  H.  Poor,  for  defendants. 

Morton,  C.  J.  By  his  will  the  testator  gives  to  his  widow  the  use  of 
the  homestead,  and  the  income  of  a  fuiid  of  $10,000,  during  her  life. 
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He  directs  in  the  third  clause  that  the  residue  of  his  estate  shall  be  di- 
vided into  four  equal  parts*  One  part  he  pves  for  the  benefit  of  his 
grandson  Walter  R.  Phillips,  the  son  of  has  deceased  son,  Samuel  S. 
Phillips.  The  other  two  parts  he  gives  to  his  executors  as  trustees  to 
pay  the  income  to  his  two  sons,  Joseph  R.  Phillips  and  Flavd  M.  Phil- 
lips, in  equal  shares,  during  their  lives,  and,  on  the  decease  6f  either 
leaving  children  and  a  wife,  the  reversion  is  to  go  to  such  children  and 
wife.    The  third  clause  then  provides : 

"But  if  tbey  leave  no  issucf,  then  my  wiU  is  that  said  rerersion,  in  both 
cases,  or  either  case,  shall  go  to  all  my  grandchildren  in  equal  shares,  as  here- 
inafter provided  in  reference  to  other  portions  of  my  estate/' 

By  the  fourth  clause  he  directs  that  the  reversion  and  remainder  of  the 
homestead  and  of  the  said  $10,000  shall  be  divided  into  four  equal  parts ; 
and  he  gives  one  part  for  the  benefit  of  his  grandson  Walter  R.  Phillips 
upon  the  same  terms  named  in  the  third  clause;  one  part  to  his  son 
George  A.  Phillips,  absolutely ;  and  the  other  two  parts  to  his  executors, 
in  trust  for  the  use  of  his  sons  Joseph  R.  and  Flavel  M,  Phillips  on  the 
same  terms  as  hereinbefore  provided,  "and  with  th6  same  disposition  of 
the  reversion  and  the  remainder  to  their  wives  and  children,  if  any  chil- 
dren they  should  leave,  and,  if  not,  then  equally  to  all  my  grandchildren 
that  may  be  living."  The  widow  died  in  1874.  Joseph  R.  Phillips  died 
in  1885,  and  the  object  of  this  bill  is  to  obtain  the  instructions  of  the 
court  as  to  the  disposition  of  the  share  held  by  the  trustee  under  the  will, 
for  the  benefit  of  the  said  Joseph  R.  Phillips. 

It  was  clearly  the  intenticm  of  the  testator  that  the  funds  provided  for 
in  both  the  third  and  the  fourth  clauses  should,  upon  the  death  of  Joseph 
or  Flavel,  leaving  no  children,  go  in  the  same  manner  and  to  the  same 
persons.  The  provision  of  the  third  clause,  that  the  reversion  shall 
go  to  his  grandchildren  "as  hereinafter  provided  in  reference  to  other 
portions  of  my  estate,"  by  necessary  construction  refers  to  the  fourth 
clause,  and  was  intended  to  provide  that  the  same  grandchildren  should 
take  such  reversion  as  took  under  the.  fourth  clause.  By  the  latter  clause 
the  reversions  and  remainders  are,  upon  the  death  of  Joseph  or  Flavel, 
respectively,  to  go  to  their  wives  and  children,  "if  any  children  they 
should  leave,  and,  if  not,  then  equally  to  all  my  grandchildren  that  may 
be  living."  The  natural  and  obvious  meaning  of  the  words  quoted  is 
that  the  property  is  to  go  to  the  grandchildren  living  on  the  death  of 
Joseph  or  Flavel.  The  words  "that  may  be' living"  cannot  fairly  be  re- 
ferred to  any  other  time.  It  seems  to  us  clear  that  the  intention  of  the 
testator,  which  must  control  the  construction  of  the  will,  was  that  the 
funds  should  go  to  all  his  grandchildren  who  were  living  at  the  period 
fixed  by  him  for  the  final  distribution  of  the  funds.  Denny  v.  Kettett, 
135  Mass.  138.  The  provision  that  the  property  was  to  "go  to  all  my 
grandchildren  in  equal  shares,"  and  that  it  was  to  go  "then  equally  to 
all  my  grandchildren  that  may  be  living,"  shows  clearly  that  the  testator 
contemplated  and  intended  that  each  grandchild  should  have  the  same 
share,  and  repels  the  claim  that  the  property  is  t6  be  divided  among  the 
grandchildren  per  stirpes. 
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The  result  is  that  the  10  grandchildren  of  the  testator  who  were  living 
at  the  death  of  Joseph  B.  Phillips  are  entited  to  have  the  funds  in  ques- 
tion divided  among  them  equally  per  capita.     Decree  accordingly. 


(142   Mass.  MO) 

New  Haven  Horseshoe  Nail  Co.  9.  Linden  Spring.  Co.  and  others^ 

{Supreme  Judicial  Court  of  Massachusetts,    Suffolk.    July  6, 1888.) 

Corporations— Foreign  Corporation— Liabilitt  of  Stockholders— Juris- 
diction OP  Courts. 

The  alleged  liability  of  indiTidaal>  defendants  to  a  foreign  corporation  can- 
not be  enforced  in  a  court  wbicli  has  no  jurisdiction  over  such  corporation 
except  such  as  results  from  an  appearance  by  attorney. 

The  facts  appear  in  the  opinion. 
H.  R.  Bailey  y  for  plaintiff. 
Ambrose  Eaiman,  for  defendants. 

Devens,  J.  The  claim  of  the  plaintiff,  a  foreign  corporation,  is  upon 
certain  promissory  notes  signed  by  the  principal  defendant,  also  a  for- 
eign corporation.  This  latter  corporation  has  no  property  which  can  be 
reached  so  as  to  be  attached,  and  the  plaintiff  seeks  to  establish,  as 
against  the  individual  defendants,  that  they  are  under  such  a  liabil- 
ity to  the  principal  defendant  that  they  may  be  treated  as  its  deblr 
ors,  and  ordered  to  pay  their  debt  as  its  equitable  trustees,  so  far  as  that 
may  be  necessary,  in.  order  to  discharge  the  plaintifiPs  claim  against  the 
defendant  corporation.  The  plaintiff  also  contends  that,  by  the  facts  set 
forth  in  his  bill,  he  states  a  case  which  is  good  as  a  creditors'  bill,  under 
the  equity  jurisdiction  of  the  court. 

The  plaintiff  does  not  set  forth  any  contract  made  by  the  defendant  stock- 
holders, except  that  they  subscribed  for  and  took  the  capital  stock  of  the 
corporation.  Nor  does  it  allege  any  promise  made  by  them  in  relation 
thereto,  or  in  regard  to  the  liability  which  it  says  they  incurred  "  independ- 
ently of  any  statute  or  penal  liability,"  In  the  absence  of  any  promise 
definite  in  its  character,  on  the  part  of  the  stockholders,  there  can  be  no 
liability  to  the  corporation ,  or  the  creditors  of  the  corporation,  which  does 
not  proceed  from  a  statute  of  Connecticut,  under  which  it  is  created.  The 
corporation  is  one  formed  under  general  laws  of  that  state,  and  the  liabil- 
ities of  stockholders,  or  of  subscribers  of  the  stock,  are  such  as  are  pre- 
scribed by  those  laws.  Their  subscription  to  the  stock  can  have  imposed 
upon  them  no  others.  The  allegation  of  the  plaintiff  must  therefore  be 
interpreted  as  meaning  that  the  alleged  obligation  of  the  subscribers  is  in- 
dependent of  any  statutory  or  penal  liability,  which  is  imposed  in  terms. 
Where  no  promise  is  alleged,  the  only  contracted  obligation  on  the  part 
of  the  subscribing  stockholder  must  be  that  which  arises  from  this  rela- 
tion. Whether  it  be  expressed  in  terms,  or  derived  from  this  relation 
under  the  laws  of  the  state  of  Connecticut  as  those  laws  may  be  inter- 
preted by  competent  authority,  it  is  not  a  common-law  obligation,  but 
one  created  by  the  statute  under  which  the  corporation  is  formed.  Terry 
V.  IMe,  101  U,  S.  216. 


Digitized  by 


Google 


774  NORTHEASTERN  REPORTER.  [MaSS. 

The  liabflity  of  stockholders  in  a  Connecticut  corporation  must  be  de- 
termined by  the  laws  of  that  state.  HvJUhins  v.  New  Ehfiffland  Goal  Co. , 
4  Allen,  680;  Janes  v.  Sisaon,  6  Gray,  288;  Penobscot  &  K.  R.  Co.  v. 
BarOett,  12  Gray,  244;  Blackstme  Manufg  Go.  v.  BlachAme,  13  Gray,  488. 
That  the  statutes  of  a  state  do  not  operate  extraterritorially,  proprio  vigore, 
will  be  conceded.  How  far  they  should  be  enforced  beyond  the  limits 
of  the  state  which  has  enacted  them  must  depend  upon  several  consid- 
erations; as  whether  any  wrong  or  injury  will  be  done  to  the  citizens  of 
the  state  in  which  they  are  sought  to  be  enforced,  whether  the  policy  of 
its  own  laws  will  be  contravened  or  impaired,  and  whether  its  courts  are 
capable  of  doing  complete  justice  to  those  liable  to  be  affected  by  their 
decrees.  Where  the  rights  sought  to  be  passed  upon  and  determined, 
are  those  which  arise  from  the  relation  between  a  corporation  and  its 
members,  they  depend  upon  the  local  law  which  exists  at  the  place  of 
its  creation,  and  true  policy  would  seem  to  require  us  to  leave  them  to 
be  there  determined.  The  liability  which  the  stockholders  are  allied 
to  be  under  to  the  corporation  and  its  creditors  has  little  analogy  to  a 
demand  for  a  debt  due,  according  to  the  generally  recognized  principles 
of  law.  It  is  of  a  peculiar  character,  involving  the  organic  law  by  which 
the  corporation  is  created,  and  requiring  local  administration.  We  have 
heretofore,  in  similar  cases,  declined  to  pass  upon  them,  and  determine 
the  relation  existing  between  a  foreign  corporation  and  its  members,  and 
the  obligations  arising  therefrom.  HaUey  v.  McLean^  12  Allen,  438; 
SmiJth  v.  Ufe  Ins.  Go,,  14  Allen,  336,  341;  Kansas  GonA.  Go.  v.  Tvpdea^ 
S.&  W.R,  Go.,  135  Mass.  34. 

The  reasons  why  we  should  not,  in  the  case  at  bar,  undertake  to  en- 
force the  alleged  obligations  of  the  members  of  this  corporation,  appear 
de6isive.  They  are  quite  different  from  those  which  arise  in  Massachu- 
setts from  a  contract  to  have  and  subscribe  for  shares.  By  our  laws,  as 
settled  by  many  decisions,  in  the  absence  of  an  express  promise  to  pay 
for  shares,  none  is  created  by  a  mere  subscription  therefor.  Nor  is  any 
created  by  the  mere  agreement  to  take  shares.  No  personal  liability  ex- 
ists, as  the  corporation  can  by  law  assess  such  shares,  and  sell  them  for 
non-payment  of  assessments,  which  is  held  to  be  a  sufficient  remedy. 
Andover  &  Medford  Turnpike  Gorp.  v.  Gould,  6  Mass.  45;  Same  v.  Hay,  7 
Mass.  102;  FranJdin  Olass  Qo.  v.  White,  14  Mass.  285;  Ripley  v.  Sampson, 
10  Pick.  371;  Mechanics'  Foundry  &  M.  Go.  v.  Hall,  121  Mass.  271;  Kor 
tama  Land  Go.  v.  Jemegan,  126  Mass.  156.  While  a  different  rule  pre- 
vails in  many  states,  the  grounds  upon  which  these  decisions  rest  have 
also  been  approved  in  others.  Kennebec  &  P.  -R.  Go.  v.  Kendall,  31  Me. 
470;  Railroad  Go.  v.  Johnson,  10  Fost.  403;  Railroad  Co.  v.  Bailey,  24 
Vt.  465;  Seymour  v.  Sturgess,  26  N.  Y.  134.  It  does  not  seem  advisable 
that  we  should  seek  to  enforce  a  liability  thus  differing  from  any  which 
would  have  been  incurred  if  the  defendants  had  subscribed  for  shares  of 
stock  in  a  corporation  formed  in  this  state. 

Again,  the  bill  alleges  that  the  defendants  were  bound  to  have  made 
a  full  and  honest  payment  for  the  shares,  as  subscribed  for  by  them,  to 
the  extent  of  their  par  value;  that  they  actually  paid  for  the  same  by  a 
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transfer  of  property,  knowingly  reckoned  by  them  at  a  price  which  ex- 
ceeded by  far  its  real  value;  that  they  are  now  liable  to  make  further 
payment  for  their  shares  of  stock;  and  that  by  the  laws  of  Connecticut, 
and  according  to  the  ordinary  rules  of  equity,  any  stockholder  who  has 
not  paid  up  his  stock  in  full  can,  upon  the  insolvency  of  the  corporar 
tion,  be  made  personally  and  directly  liable,  at  the  instance  of  any  cred- 
itor, for  the  amount  remaining  unpaid  and  equitably  due.  The  indi- 
vidual defendants  were  tliC  sole  stockholders  and  also  the  officers  of  the 
corporation,  and  the  transaction  by  which  they  paid  for  their  stock  was 
a  transfer  of  a  certain  amount  of  cash,  machinery,  tools,  and  other  prop- 
erty, together  with  certain  inventions,  and  the  letters  patent  therefor. 
It  is  alleged  that  in  reckoning  the  payment  an  exaggerated  value  was 
knowingly  placed  upon  all  these  descriptions  of  property.  That  in  the 
absence  of  fraud  an  agreement  may  ordinarily  be  made  by  which  stock- 
holders may  be  allowed  to  pay  for  their  shares  in  patents,  mines,  or 
other  property,  to  which  it  is  not  easy  to  assign  a  determinate  value, 
would  appear  to  be  well  settled.  The  biU  does  not  aver  any  fraud  in- 
tended to  be  committed  or  actually  committed  on  the  public  or  plaintiff, 
by  these  defendants,  by  obtaining  from  those  with  whom  the  corporation 
dealt  a  false  credit.  The  liability  alleged  is  one  due  to  the  corporation, 
growing  out  of  the  relation  of  these  parties  to  it  as  stockholders.  The 
extent  of  that  liability,  and  the  mode  in  which  it  shall  be  enforced,  and 
the  position  in  which  the  stockholders  are  placed,  must  be  determined 
by  the  laws  of  Connecticut,  and  by  a  tribunal  that  can  control  tho  con- 
duct and  action  of  the  corporation.  The  mere  appearance,  by  attorney, 
of  the  defendant  corporation,  does  not  enable  the  court  so  to  do. 

In  a  clause  subsequent  to  that  we  have  considered,  the  plaintiff  avers 
that,  as  promoters  and  officers  of  the  corporation,  the  defendants  owed 
the  duty  to  it  to  see  that  the  stock  subscribed  for  was  fully  and  hon- 
estly paid  in;  that  they  failed  to  perform  that  duty,  and  were  thus 
guilty  of  a  breach  of  trust  in  not  requiring  the  full  and  fair  payment  of 
the  capital  stock.  No  allegation  is  here  made  of  any  fraud  committed 
upon  the  plaintiff  as  a  creditor  of  the  corporation.  That  which  is  set 
forth  is  a  misfeasance  on  the  part  of  the  officers  of  the  corporation,  for 
which  it  may  be  they  would  be  liable  in  damages  to  the  corporation,  but 
the  plaintiff  cannot  on  this  account  hold  the  defendants  as  debtors  of  the 
corporation,  who  had  failed  to  pay  for  their  stock,  which  is  the  ground 
upon  which,  in  either  aspect,  its  bill  proceeds.  Nor,  il  these  averments 
are  sufficient  to  show  that  the  transaction  by  which  simulated  payment 
was  made,  constituted  a  fraud  upon  the  corporation,  would  the  defend- 
ants become  the  debtors  of  the  corporation,  and  liable  as  such  to  pay  as 
stockholders.  As  the  corporation  retains  what  it  has  received,  even  if  it 
were  defrauded  in  the  transaction,  its  remedy  would,  according  to  the 
ordinary  rule  of  law,  be  in  damages  for  the  wrong  it  had  sustained  from 
the  stockholders.  Fhreman  v.  Bigdow^  4  CliX  508.  The  bill  does,  in- 
deed, aver  that  by  the  law  of  Connecticut  the  defendants  in  such  a  case 
are  liable  as  stockholders  for  a  further  payment  upon  their  stock,  so  as 
to  make  it  a  full  and  honest  payment.     If  such  is  the  local  law  of  Con- 
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necticut,  and  if  such  a  liability  may  be  treated  as  a  debt,  this  liaw  varies 
so  much  from  that  which  ordinarily  controls  in  regard  to  similar  liabili- 
ties, and  also  in  the  enforcement  of  contracts,  that  we  are  compelled  to 
leave  it  to  local  administration.     Bill  dismissed. 


(142  Masa.  356) 

Wn.ijrrT  and  another  v.  Rich  and  another. 

(Supreme  Judicial  Court  of  Massaehuaetta,    Suffolk.    July  6, 1886.) 

Wabbhoubeicbn— Ikjttries  to  Goods— Burden  of  Proof. 

Id  an  action  qI  rontract  against  a  warehoaseman  to  recover  damages  for  in- 
juries to  goods  intrusted  to  nim,  the  burden  of  proof  is  upon  the  plaintiff  to 
show  that  the  goods  were  injured  by  the  negligence  of  the  defendant  while 
they  were  in  his  custody;  overruling  Com  v.  Boeton  <SbL.R,  Co.,  14  AlLdn.  448. 

This  was  an  action  against  the  defendants  as  warehousemen.  Trial 
in  the  supreme  court,  in  which  a  verdict  was  retnmed  for  the  plaintiffs, 
and  the  defendants  alleged  exceptions.     The  facts  appear  in  the  opinion. 

R.  M.  Morse  J  Jr.j  for  defendants. 

L.  8.  Dahney^  for  plaintiffs. 

Morton,  C.  J.  This  is  an  action  of  contract  against  the  defendants 
as  warehousemen.  The  declaration  contains  four  counts;  but  as  the 
third  and  fourth  counts  are  the  same  as  the  first  and  second,  except  that 
they  apply  to  a  different  lot  of  goods,  we  need  consider  only  the  first 
two  counts. 

The  first  count  alleges  that  the  defendants,  as  warehousemen,  received 
goods  of  the  plaintiffs,  and  agreed  to  keep  the  same  safely,  and  to  de- 
liver the  same  to  the  plaintiffs,  upon  demand,  in  the  same  order  and 
condition  as  when  received;  that  the  goods  were  damaged  while  in  the 
custody  of  the  defendants;  that  they  ddivered  them  to  the  plain ti  is  thus 
damaged  and  injured,  and  not  in  ihe  same  condition  as  when  received, 
and  thereby  broke  their  contract.  The  second  count  alleges  that  the 
defendants,  as  warehousemen,  received  goods  of  the  plaintiffs,  and  agreed 
to  store  and  keep  the  same  safely,  and  to  deliver  the  same  to  the  plain- 
tifis  upon  demand;  that  they  did  not  keep  ine  same  safely,  but  so  neg- 
ligently conducted  themselves  that,  through  the  negligence  of  the  de- 
fendants and  their  servants,  the  goods  were  injured.  The  ca^e  was  tried 
apparently  upon  the  second  count.  The  .injury  to  the  plaintiffs^  goods 
was  caused  by  the  fall  of  the  warehouse,  and  the  only  ground  upon 
which  they  claim  the  right  to  recover  was  that  the  warehouse  was  not 
properly  constructed,  and  that  the  defendants  were  negligent  in  not  using 
reasonable  care  and  diligence  in  examining  and  watching  their  ware- 
house, and  ascertaining  its  condition.  After  the  evidence  was  all  in, 
the  defendants  asked  the  court  to  instruct  the  jury  that  the  burden  of 
proof  was  on  the  plaintiffs  to  show  that  the  injury  and  damage  occurred 
through  the  neglect  of  the  defendant,  or  those  in  their  employ,  to  use 
ordinary  care  in  regard  to  the  building.  The  court  refused  this  ruling, 
and  instructed  the  jury  that  the  burden  of  proof  was  on  the  defendants 
to  show  that  such  injury  and  damage  occurred  without  their  fault,  or 
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the  fault  of  Aose  in  their  employ;  to  which  refusal  and  ruling  the  de- 
fendants duly  excepted. 

The  fundamental  rule  as  to  the  burden  of  proof  is  that  whenever  the 
existence  of  any  fact  is  necessary  in  order  that  a  party  may  make  out 
his  case,  or  establish  a  defense,  the  burden  is*  on  such  party  to  show  the 
existence  of  such  fact.  In  Stephens  on  Evidence  the  rule  is  stated  to 
be  that '^whoever  desires  any  court  to  give  judgment  as  to  any  legal 
right  or  liability  dependent  on  the  existence  or  non-existence  of  facts 
which  he  asserts  or  denies  to  exist,  must  prove  that  those  facts  do  or  do 
not  exist."    Steph.  Ev.  (Amer.  Ed.)  175. 

The  test  of  the  question  before  us,  then,  must  be  the  further  question, 
whether  the  existence  of  the  fact  of  negligence  on  the  part  of  the  de- 
fendants is  necessary  to  create  a  liability  for  a  breach  of  their  contract. 
This  depends  upon  the  character  of  the  contract  which,  by  implication 
of  law,  the  warehouseman  enters  into  when  he  receives  goods  for  storage. 
It  is  clear  that  this  contract  is  not  such  a  one  as  is  set  out  in  the  first 
count  of  the  plaintiff's  declaration.  He  does  not  agree  that  he  will  keep 
them  safely,  and,  on  demand,  deliver  them  in  the  same  order  and  con- 
dition as  when  received  by  him.  This  would  make  him  an  insurer  of 
the  goods  against  all  damage  by  accidents,  deterioration,  or  any  other 
cause.  But  the  authorities  clearly  show  that  the  implied  undertakiog 
of  the  i warehouseman  is  not  that  he  will  at  all  events  keep  the  goods 
safely,  but  that  he  will  use  ordinary  care  and  diligence  in  keeping  them. 
'pumas  v.  BofAon  <k  P.  R.  Corp.^  10  Mete.  472;  Lamb  v.  Western  R.  Oorp.y 
7  Allen,' 98;  Oasa  v.  Boston  &,  L.  R.  Co.,  14  Allen,  448;  Gay  v.  Bates,  99 
Mass.  263;  Robertsv.  Gumey,  120 Mass.  88;  Aldnchy.BosUm&W.  R.  Cb., 
100  Mass.  81;  Lane  v.  Boston  &  A.  R.  Co.,  112  Mass.  455.  Unless  he 
fails  to  use  due  care  in  keeping  the  goods,,  he  has  not  brok^i  hid  con- 
tract, but  has  done  all  that  he  agreed  to  do. 

Suppose  a  plaintiff,  in  a  case  like  the  one  before  us,  should  prove  that 
he  had  deposited  goods  with. the  defmdant  as  a  warehouseman;  that 
they  were  delivered  to  him  in  a  damaged  condition;  and  should. admit 
that  the  defendant  had  used  due  care,  and  the  goods  were  damaged 
without  any  fault  on  his  part, — ^it  could  hardly  be  contended  that  the 
defendant  was  liable.  In  such  a  case  the  existence  of  some  negligence 
on  the  part  of  the  defi^dant  is  an  essential  element  of  the  plaintiff's 
case.  He  cannot  ask  the  judgment  of  the  courl  in  bis  favor,  unless 
such  n^igence  exists,  and  we  cannot  logically  escape  from  the  coiiclu- 
sion  that,  therefore,  the  plaintiff  must  allege  and  prove  this  fact.  We 
are  therefore  of  the  opinion  that  in  the  case  at  bar  the  jury  should  have 
been  instructed  that  the  burden  of  proof  was  on  the  plaintiffs  to  show 
that  the  damage  to  their  goods  was  caused  by  negligence  of  the  de- 
fendants or  their  servants. 

The  ruling  at  the  trial  was  made  in  deference  to  the  decision  in  Oass 
V.  Bodon  &  L.  R,  Co. ,  above  cited ,  and  the  plaintiffs  contend  that  that 
cose  covers  and  is  decisive  of  the  case  at  bar.  That  case  might  be  dis- 
tinguished from  the  case  at  bar.  It  was  an  action,  of  contract  against  a 
warehouseman  for  the  refusal  to  deliver,  upon  due  demand,  goods  whidh 
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had  been  intrusted  to  him  for  storage.  The  answer  allied  that,  with- 
out any  negligence  of  the  defendant,  the  goods  were  stolen  from  its  ware- 
house. The  decision  and  opinion  of  a  majority  of  the  court  is  carefully 
confined  to  the  precise  case  before  it.  It  recognizes  fully  the  general 
principles  which  we  have*  stated  above,  both  as  to  the  nature  of  the 
warehouseman's  contract  and  aa  to  the  burden  of  proof,  and  the  utmost 
scope  of  the  decision  is  that  where  there  has  been  a  refusal  to  deliver 
goods  upon  demand,  and  the  warehouseman  alleges  that  they  have  been 
stolen  without  his  fault,  the  burden  is  upon  him  to  prove  this  fact. 
This  does  not  reach  the  case  at  bar.  The  plaintiff  do  not  and  could 
not  allege  that  there  has  been  a  refusal  to  deliver  upon  demand.  On 
the  contrary,  they  are  compelled  by  the  facts  to  allege,  as  they  do  in  the 
second  court,  that  the  goods  were  damaged  while  in  the  custody  of  the 
defendants,  by  their  negligence.  Negligence  is  an  issue  raised  by  the 
pleadings;  and  is  ft  fact  which  must  exist  in  order  to  create  any  liability 
of  the  defendants.  We  see  no  reason  to  suppose,  from  the  decision  or 
the  opinions  in  Qua  v.  Boston  &  L.  R.  Co. ,  that,  if  the  case  before  the 
court  had  been  like  the  case  at  bar,  the  decision  would  have  been  different 
from  ours.  But  we  think  the  two  cases  really  depend  upon  the  same 
principles^  and  upon  careful  consideration  we  can  see  no  principle  upon 
which  the  decision  in  that  case  can  be  maintained.  It  seems  to  proceed 
upon  one  or  both  of  two  grounds:  Mrstj  that,  as  the  plaintiff  does  not 
allege  n^ligence  in  his  declaration,  therefore  negligence  was  not  an  issue; 
and,  secondly  that,  as  the  plaintiff  could  make  out  ^  prima  facie  case  by 
proof  of  a  refusal  to  deliver  on  demand,  any  excuse  which  the  defendant 
set  up  for  the  refusal  to  deliver  was  matter  in  discharge  and  avoidance, 
which  must  be  proved  by  him.  The  opinion  recognizes  the  question  of 
n^ligence  as  one  of  the  issues  in  the  case;  for  the  case  proceeds  upon  the 
ground  that,  if  the  defendant  shows  that  he  was  not  negligent,  it  is  a 
complete  answer  to  the  plaintiff's  case. 

As  the  only  contract  of  the  warehouseman  is  that  he  will  use  due  care 
in  keeping  the  property,  and  deliver  it  on  demand,  if,  after  using  due 
care,  he  shall  have  it  in  his  possession,  a  plaintiff  must  show  a  breach 
of  this  contract  to  enable  him  to  recover  either  in  contract  or  in  tort. 
We  do  not  see  how,  by  changing  the  form  of  his  declaration,  he  can 
change  the  liability  or  rights  of  the  warehouseman.  Whatever  the  form 
of  the  declaration  is,  he  is  required  to  prove  a  breach  of  the  contract. 
It  may  be  that,  where  there  is  a  refusal  to  deliver,  the  plaintiff  may 
make  out  a  prima,  facie  case  upon  proving  this  fact,  because  such  refusal, 
if  unexplained,  is  some  evidence  of  the  breach  of  the  contract.  But  this 
does  not  shift  the  burden,  originally  on  the  plaintiff,  to  prove  a  breach 
of  contract.  The  jnajority  of  the  court  say  in  their  opinion  that  ^4f  the 
defendants,  indeed,  prove  that  the  goods  are  stolen  or  lost  without  direct 
fault  on  their  part,  so  that  performance  is  impossible,  then,  if  the  plain- 
tiff charges  that  the  loss  occulted  through  negligence,  he  must  prove  it, 
and  the  burden  of  proof  shifts  upon  him  to  do  so."  We  understand  the 
<  vibctrine  to  be  well  settled  in  this  commonwealth  that  the  burdenof:  prodf 
never  shifts,  and  we  think  that  in  the  case  we  are  discussing,  and  an  the 
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case  at  bar,  the  burden  to  show  negligence  was  upon  the  plaintiff  from  the 
beginning,  and  remained  upon  him  throughout  the  trial.  And  it  also 
seems  dear  to  us  that  the  &ct  set  up  by  the  defendant,  that  the  goods 
were  stolen  without  its  fault,  was  not  matter  in  discharge  or  avoidance 
of  the  plaintiff's  case.  It  did  not  admit  a  breach  of  contract,  and  set 
up  new  matter  to  excuse  or  avoid  the  effect  of  such  breach.  On  the  con- 
trary, the  evidence  went  to  show  that  there  had  been  no  breach  of  the 
defendant's  contract.  It  did  not  excuse  and  avoid,  but  denied,  the  plain- 
tiff's case.  We  do  not  discuss  these  questions  at  great  length,  because 
to  do  so  would  only  repeat  the  arguments  of  the  exhaustive  dissenting 
opinion  of  Chief  Justice  Bigelow  in  that  case. 

For  the  reasons  stated  we  are  of  opinion  that  the  instructions  requested 
by  the  defendant  should  have  been  given.     Exceptions  sustained. 


(142  MasB.  290) 

Bank  of  America  v.  iSHAW  and  another. 

(Suprems  Judicial  Court  of  Massaehutetts.    Middlesex.    July  8, 1886.) 

Promissobt  Notb— Copartnership— Member  of— Indorser— Notice  of  Pro- 
test— SUPFICIENCY  OF. 

A  notice  to  a  member  ol  a  firm,  indorsers  of  certain  promissory  notes,  that 
the  makers  have,  on  demand,  refused  paymont,  is  good  if  sent  to  what  had 
been  the  place  of  business  of  the  firm,  where  its  affairs  are  actually  in  pro- 
cess of  settlement  under  a  trust  deed  of  assignment,  the  firm  being  insolvent; 
it  being  the  place  where  the  m(»mber  expected  that  notices  and  letters  would 
be  sent  to  him,  and  had  arrang<3d  that  if  sent  there  they  should  be  handed  to 
his  counsel  to  be  forwarded  to  him,  and  there  was  no  other  piace  of  business 
of  the  firm,  or  of  the  member,  and  he  had  absconded.  And  notice  so  sent  is 
good,  although  tht  court,  finds  that  the  member's  family  was  residing  in  a 
town  which  was  the  member's  domicile  because  he  intended  to  return  there 
when  he  Uiought  he  was  safe  from  arrest. 

This  was  an  action  to  recover  of  Fayette  Shaw  and  Brackley  Shaw,  co- 
partners under  the  name  of  F.  Shaw  &  Bros.,  the  balance  due  on  four 
promissory  notes.  No  service  was  made  upon  Brackley  Shaw,  who  was 
out  of  the  commonwealth,  an^  the  suit  proceeded  against  Fayette  Shaw 
alone.  Hearing  in  the  superior  ?ourt,  before  Knowlton,  J.,  who  found 
for  the  plaintiflT,  and  reported  the  case  for  a  decision  of  the  questions  of 
law  involved.     The  facts  appear  in  the  opinion. 

O,  W.  Morse^  for  defendants. 

S.  D.  Warren^  Jr.^  and  L.  D.  BrandeiSj  for  plaintiff. 

FmLD,  J.  The  report  in  this  case  raises  the  question  of  the  suffinency 
of  the  notice  given  to  F.  Shaw  &  Bros.,  indorsers  of  certain  promissory 
notes,  that  the  makers  had,  on  demand,  refused  payment.  The  report 
finds  that  Fayette  Shaw  and  Brackley  Shaw  constituted  the  firm  of  F. 
Shaw  &  Bros. ;  that  no  service  of  the  writ  was  made  upon  Brackley  Shaw, . 
who  was  out  of  the  commonwealth;  that  Fayette  Shaw,  who  alone  was 
served  with  process,  and  alone  defended  the  suit,  before  the  notes  ma- 
tured, "had  left  the  country  to  avoid  liability  to  arrest  upon  civil  pro; 
cess,"  and  was,  at  the  maturity  of  the  notes,  in  hidiag  in  Canada,  and 
only  "Mr.  Morse,  one  confidential  friend,  and  Mr«  Shaw's  immediate 
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family,  knew  of  his  address  at  that  time."  "Before  he  left  Boston,"  for 
Canada,  he  "left  his  address  with  Mr,  Morse,  his  counsel  there,  [in  Boston,] 
who  had  charge  of  his  business  and  his  affairs,  and  it  was  understood 
between  them  that  Mr.  Morse  should  send  him  anything  relating  to  his 
affairs  that  he  deemed  important.  It  was  also  understood  that  every- 
thing that  was  addressed  to  him  or  to  F.  Shaw  <fe  Bros.,  at  No.  268  Pur- 
chase street,  should  be  turned  over  to  Mr.  Morse."  "At  the  time  the 
plaintiffs  notes  became  due,  defendant  had  no  place  of  business  in  Bos- 
ton, or  elsewhere  in  this  commonwealth,  but  their  sign  remained  over 
the  door  at  No.  268  Purchase  street,  and  Wyman,  their  assignee,  was 
there,  in  the  performance  of  his  duties  under  the  instruments  of  assign- 
ment."' P  ShaW  &  Bros,  had  done  business  al  No.  268  Purchase  street, 
in  Boston,  until  they  becpme  insolvent,  and  assigned  their  property  to 
Wyman,  by  instruments,  copies  of  which  are  annexed  to  the  report.  "A 
notice  of  protest,  in  proper  form,  upon  each  of  the  plaintiff's  notes,  was 
duly  sent  to  268  Purchase  street,  addressed  to  P.  Shaw  &  Bros. ,  but  these 
notices  were  not  sent  from  there  to  the  defendant  ox  his  counsel,  and  the 
defendant  had  no  knowledge  of  them,  and  no  other  notice  was  given  him 
or  Brackley  Shaw  of  the  dishonor  of  the  notes."  "Soon  after  the  defend- 
ant went  [to  Canada]  said  Morse  was  informed  by  Mr.  Wyman  that  no- 
tices of  protest  for  P.  Shaw  &  Bros,  were  pouring  i.i  by  the  hundreds, 
and  he  told  Mr.  Wyman,  in  substance,  that  he  need  not  do  anything 
with  them,  and  said  Morse  never  saw  any  of  them,  nor  sent  the  defend- 
ant any  communication  regarding  them,  although  he  was  in  constant  cor- 
respondence with  him  about  his  business  aCairs."  It  its  also  found  that 
for  several  years  prior  to  the  indorsement  of  the  notes  Fayette  Shaw  had 
his  domicile  in  Newton,  in  this  state,  "and  ic  has  remained  there  ever 
since."  "The  plaintiff  knew  of  the  defendants'  insolvency,  and  of  the 
assignments  to  Wyman.  before  the  notes  became  due,  but  it  had  no 
knowledge  that  the  defendants  ceased  to  have  a  place  of  business  at  No- 
268  Purchase  street,  unless  such  knowledge  is  to  be  inferred  from  knowl- 
edge of  the  assignments."  "The  plaintiff  had  no  notice  or  knowledge  of 
any  other  address  of  the  defendant,  or  of  Brackley  Shaw,  and  there  was 
no  evidence  that  the  plaintiff  knew,  before  commencing  this  suit,  that 
Fayette  Shaw  or  Brackley  Shaw  had,  or  ever  had,  a  residence  in  this 
ciommonwealth;  nor  was  there  any  evidence  that  the  plaintiff  had  made 
any  effort  to  find  out  the  residence  of  either  Fayette  Shaw  or  Brackley 
Shaw." 

The  first  assignment  was  by  Fayette  Shaw,  of  Newton,  Massachusetts, 
and  Brackley  £  aaw,  of  Montreal,  Canada,  doing  business  under  the  style 
of  P.  Shaw  &  Bros.,  to  Ferdinand  A.  Wyman,  of  the  property  of  the 
firm,  in  trust — Mrsl,  if  said  Shaws,  or  either  of  them,  be  adjudged  insolv- 
ent debtors,  to  convey  to  the  assignee  in  insolvency  such  of  the  property 
as  the  assignee  would  be  entitled  to  if  the  assignment  had  not  been  made; 
second^  to  reduce  the  property  to  money  by  selling  it,  with  Hie  right  in 
Wyman  "to  carry  on  the  business  of  said  firm  for  the  completing  of  the 
manufacture  of  stock  now  on  hand,  and  otherwise  so  far  as 'shall  be  nec- 
essary and  proper  foi'  the  faithful  and  economical  administration  of  the 
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trasts  herein  and  hereby  declared  and  imposed  on  him,  or  shall  be  re- 
quested by  the  beneficiaries;"  third,  to  pay  the  proceeds  (after  deducting 
the  expenses)  equitably  and  ratably  to  the  creditors;  fourth,  to  pay  the 
balance  to  Fayette  Shaw  and  Brackley  Shaw,  or  to  the  survivor;  and  it 
was  provided  that  Wyman  "shall  have  power,  in  and  concerning  the 
premises,  to  use  the  name  of  them,  or  either  of  them,  and  of  said  co- 
partnership, and,  aa  their  attorney,  irrevocable  to  do  all  things  in  and 
touching  the  same  which  they,  or  either  of  them,  might  lawfully  do  if 
personally  present,  had  these  presents  not  been  executed."  The  assign- 
ment is  upon  the  condition  that  if  they,  or  either  of  them,  "shall  hereafter 
make  any  arrangements  with  their  creditors  whereby  such  creditors,  or  a 
large  majority  of  them,  consent  that  said  property,  or  any  portion  of  the 
same,  shall  be  reoonveyed  to"  them,  or  either  of  them,  Wyman  shall  con- 
vey the  same  "to  the  parties  entitled  thereto  under  said  settlement  or  ar- 
rangement with  creditors."  The  second  assignment  was  subsequent  to 
the  first,  between  the  same  parties,  and  of  the  same  property,  and  it 
provided  for  a  sale  of  the  property,  the  payment  of  the  proceeds,  after 
deducting  the  expenses,  ratably  to  creditors,  and  the  payment  of  the  bal- 
ance remaining  to  the  Sbaws,  or  the  survivor  of  them,  with  a  power  to 
"  do  all  things  in  and  touching  the  premises  which  the  Shaws  might  do  if 
personally  present." 

This  case  has  been  argued  by  the  defendant  as  if  the  Shaws  had  gone 
out  of  business,  and  one  of  them  had  retained  his  residence  in  Newton ;  but 
it  is  plain  that  they  were  still  interested  in  the  management  of  the  trust, 
and  that  what  remained  of  their  business  was  still  carried  on  at  No.  268 
Purchase  street,  Boston,  even  if  "they  had  no  place  of  business  there,  or 
elsewhere,  in  this  conlmonwealth,"  and  that  tiie  defendant  was  an  ab- 
sconding^ debtor  in  concealment  without  the  commonwealth. 

It  is  important  that  the  law  of  negotiable  paper  be  definite  and  cer- 
tain; and,  when  notice  has  not  been  actually  received  in  due  time  by  an 
indorser,  the  question  is  whether  due  diligence  in  giving  notice  has  been 
shown;  and  this,  when  the  facts  are  all  found,  is  a  question  of  law.  No- 
tice may  be  given  at  the  place  of  residence  or  the  place  of  business;  and, 
when  the  place  of  residence  is  not  the  place  of  domicile,  notice  at  the 
place  of  residence  is  sufTicient,  although  it  has  not  been  decided  that  no- 
tice at  the  place  of  domicile  is  not  also  good.  The  facts  may,  indeed^ 
be  such  as  to  make  it  difficult  to  determine  what  is  the  place  of  resi- 
dence or  the  place  of  business,  or  whether  there  is  any  place  of  business 
distinct  from  the  place  of  residence,  and  courts  must  deal  with-  such 
cases  as  best  they  can.  The  guidiug  principle  is  that  notice  should  be 
sent  to  the  place  where  the  party  to  be  notified  will  be  most  likely  to  re- 
ceive  it,  and  reasonable  diligence  must  be  shown  in  ascertaining  where 
that  place  is.  When  the  indorser  is  a  partnership,  notice  to  one  part> 
ner  is  notice  to  all;  but  as  the  partners  may  reside  at  different  places, 
and  sometimes  far  distant  from  the  place  where  the  business  is  carried 
on,  a  notice  at  the  place  of  busiiotess,  if  there  is  such  a  place,  is  plainly 
the  better,  because  thiere  the  partnership  can  best  consult  and  act  so  i^ 
to  protect  itself  from  loss.  J 
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In  Choul£au  v.  Wehster,  6  Mete.  1 ,  "the  defendant's  general  domicile  and 
place  of  business  were  in  the  city  of  Boston,  where  he  had  at  all  times 
an  agent,  who  had  charge  of  the  management  of  his  aflEairs,"  but  "he 
was  actually  resident  in  Washington,  in  discharge  of  his  public  duties  as 
senator;"  and  the  court  held  "that  notice  to  the  defendant,  addressed  to 
him  at  Washington,  was  good  and  sufficient  notice  of  the  dishonor  of 
these  notes."  It  did  not  appear  as  a  fact  that  the  notice  had  been  act- 
ually received  by  the  defendant.  The  court  distinguish  between  domi- 
cile and  residence,  and  found  the  decision  upon  tte  circumstances  of  the 
Oase,  and  the  general  rule  "that  notice  shall  be  so  given,  and  at  such  a 
pla(5e,  that  it  will  be  most  likely  to  reach  the  indorser  promptly."  See 
Young  v.  DwrgiUy  15  Gray,  264. 

It  is  also  plain  that  Morse,  who  had  charge  of  the  defendant's  business 
and  affairs,  did  not  mean  that  the  defendant  should  actually  receive  the 
notices  of  protest,  although  he  was  informed  where  they  were  sent.  On 
the  facts  found  by  the  court,  if  the  plaintiff  had  known  them  all,  it 
must  have  been  considered  more  likely  that  the  defendant  would  receive 
the  notices  if  sent  to  268  Purchase  street,  Boston,  than  if  sent  to  New- 
ton. It  does  not  appear  that  the  defendant  had  any  agent  at  Newton, 
or  anything  there,  but  a  naked  domicile,  while  he  was  concealed  in  Can- 
ada. Even  if  his  family  were  there,  which  does  not  distinctly  appear, 
it  is  not  found  that  they  had  any  authority  over  his  business,  or  the 
business  of  the  firm. 

In  Bliss  V.  Nichols y  12  Allen,  443,  the  court  say: 

"But  the  broader  and  more  precise  ground  on  which  the  sufficiency  of  the 
evidence  of  notice  in  this  cade  rests  is  this:  that,  the  bill  being  drawn  in  the 
partnership  name,  notice  to  the  partnership,  while  it  continued,  was  notice 
to  all  the  members;  that  the  holder  having  had  no  notice  of  the  dissolution 
of  the  partnership,  had  a  right  to  treat  it  as  subsisting;  and  that  the  notice 
sent  by  mail,  addressed  to  the  pavtnership  at  its  place  of  business,  and  where 
the  draft  was  drawn,  was  there  duly  received  by  the  agent  employed  to  settle 
the  partnership  affairs. ** 

The  execution  of  the  assignment  in  the  present  case  did  not  necessarily 
dissolve  the  partnership,  and  the  notes  were  all  expressly  made  payable 
in  Boston.  It  may  be  said  that  Wyman  was  not  the  agent  of  the  firm 
to  receive  notices  of  protest  of  notes  so  as  to  bind  the  members  of  the  firm 
personally,  but  the  notices  were  not  addressed  to  Wy man, ^  but  to  the 
firm  at  its  former  place  of  business,  where  its  affairs  were  being  settled 
in  accordance  with  the  assignments,  and  there  was,  so  far  as  appears,  no 
other  place  of  business  of  the  firm,  or  of  the  defendant,  and  his  actual 

1  It  was  held  in  House  v.  Viuton  Co.  Nat.  Bank,  (Ohio,)  1  N.  E.  Rep.  129,  that,  where 
an  Indorser  of  a  promissory  note  assigns  all  his  property  for  the  benefit  of  his  cred- 
itors before  the  raatarity  of  the  note,  notice  of  the  demand  of  payment  and  non-pay- 
ment at  maturity  should  be  given  to  the  indorser,  and  that  notice  of  demand  and 
non-payment  given  to  the  assignee  in  insolvency  is  not  sufficient  to  fix  the  liability  of 
the  indorser.    In  the  course  of  the  opinion  the  CH>urt  say: 

**  The  liability  of  Aleshire  by  his  contract  was  conditional.  His  contract  was  that 
he  would  pay  the  note,  if  the  maker,  on  demand  at  maturity,  should  fell  to  pay  it,  pro- 
vided the  nolder  of  the  note  should  duly  notify  him  of  such  demand  and  non-payntent. 
There  is  no  pretense  that  such  notice  was  given  to  Aleshire,  or  that  by  the  exercise  of 
reasonable  diligence  it  could  not  have  been  given.    The  claim  Is  that  the  giving  of  such 
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residence  was  without  the  commonwealth  and  unknown.  We  are  not 
required  to  decide  whether  notice  addressed  to  the  defendant,  or  to  the 
firm  at  Newton,  would,  under  the  circumstances,  have  been  a  good^notice, 
or  whether  in  all  cases  the  holder  of  a  note  may  assume  that  the  place 
of  business  of  an  indorser  continues  the  same  from  the  time  of  indorse- 
ment to  the  maturity  of  the  note,  unless  he  knows,  or  has  reason  to  know, 
that  it  has  been  changed.  On  the  facts  of  this  case,  we  think  ft  was  the 
duty  of  the  court  below  to  rule  that  the  notice  was  good,  because  it  was 
sent  to  what  had  been  the  place  of  business  of  the  firm,  where  its  affairs 
were  actually  in  process  of  settlement  under  the  trust.  It  was  the  place 
where  the  defendant  expected  that  notices  and  letters  would  be  sent  to 
him,  and  had  arranged  that,  if  sent  there,  they  should  be  handed  to  Mr. 
Morse,  who  alone  had  charge  of  his  business  and  affairs,  to  be  forwarded 
to  him  in  Canada  if  Mr.  Morse  deemed  them  important,  and  there  was 
no  other  place  of  business  of  the  firm  or  of  the  defendant,  and  he  had 
absconded. 

notioe  to  Aleshire's  assignee  was  a  reasonable  compliance  with  the  conditions  of  the 
contract  of  indorsement,  or,  if  not  such  compliance  with  conditions  as  would  render 
Aleshire  personally  liable,  it  woald,  at  least,  oind  the  property  in  the  hands  of  the  as- 
signee. 

**  The  last  proposition  has  been  sufficiently  considered.  It  may«  however,  be  well  to 
add  that  the  power  of  the  assig^nee  was  confined  to  the  care  of  the  assets  placed  in  his 
hands,  aad  the  payment  of  debts  already  existing,  conditionally  or  unconditionally, 
against  the  property  or  the  assignor^  butdid  not  include  the  right  to  create  new  and  ad- 
ditional debts  either  agaiuit  the  assignor  or  the  property  which  had  been  placed  in  his 
hands,  other  than  expenses  of  the  administration. 

**  I  admit  that  the  contract  of  indorsement  must  be  fairly  and  reasonably  interpreted. 
A  literal  compliance  with  itis  terms  will  be  excused  where  it  would  be  unreasonable  to 
exact  it.  For  instance,  if  the  indorser  l>e  dead  at  the  time  notice  of  dishonor  should  be 
served,  notice  to  his  personal  representative  is  sufficient.  Notice  to  the  general  agent 
of  the  indorser  is  sufficient.  If.  under  the  circumstances,  notice  be  impossible  or  im- 
practicable, it  is  excused  altogether.  In  such  cases  the  liability  of  the  indorser  becomes . 
fixed." 

*'  If,  therefore,  thepersonal  liability  of  the  indorser,  who  is  also  assignor  in  insolvency, 
be  desired  bj  the  hoider  of  the  indorsed  paper,  the  notioe  of  its  dishonor  by  the  makers 
should  be  given  to  the  indorser,  and  not  to  liis  assignee  in  insolvency.  If  the  liability 
of  the  indorser  be  thus  fixed,  it  appears  to  m&  as  a  necessary  result,  that  the  claim  may 
be  proved  against  the  assignee,  wn ether  he  has  or  has  not  received  notice  of  the  dis- 
honor. The  claim  being  thus  fixed  as  a  debt  against  the  assignor,  the  holder  becomes 
a  beneficiary  under  the  express  terms  of  the  assignment.  If  the  doctrine  last  stated 
needed  any  authority  to  sustain  it,  it  is  abundantly  supported  by  the  reasonfug  in  the 
recent  case  of  Ex  parte  Baker  and  In  re  Bellman,  L.  B.  4  Gh.  Div.  795." 

"But  little  aid  in  the  solution  of  this  question  has  been  derived  from  books.  The 
writers  of  text-books  have  generally  recommended  the  givins  of  notice  of  dishonor  to 
both  the  assignor  and  assignee.  We  think  such  double  notice  to  be  unnecessary.  It> 
has  never  been  said  b^  court  or  text-writers  that  notice  to  the  indorser  is  not  sufficient; : 
but  that  such  notice  is  sufficient  to  bind  the  assignee  in  bankruptcy  or  insolvency  in< 
the  administration  of  his  trust  has  frequently  been  said  and  adjuoged.  That  notice  to! 
the  assignee  is  sufficient  has  been  adjudged,  as  far  as  we  are  informed,  only  in  a  single 
reported  case,  (Callahan  v.  Bank  of  Kentucky,)  by  the  court  of  appeals  of  Kentucky,, 
reported  6  Ky.  Law  Rep.,  October,  1884.  While  we  entertain  the  highest  respect  for 
that  court,  we  are  not  satisfied  with  the  conclusion  or  logic  of  that  case.  ".We  think 
that  case  should  not  be  followed,  especially  in  a  state  where  an  aasignmeitt  does  not 
absolve  the  debtor  from  his  pensonal  liability  on  his  debts,  or :  any  porti6n  Uierepf, 
which  remains  unprovided  for  or  unpaid  by  the  assignee."  .      \     ■      •     . 

In  a  dissenting  opinion  in  this  case,  Judge  Johkson  says : 

"This  is  a  vexed  cjuestion,  in  thl& solution  of  which  the  iext-books  furnish  us  little 
aid.  The  undertaking  of  an  indorser  is  collateral  and  conditionaL  Xf  he  is  not  duly- 
notified  of  the  non-payment  of  the  note,  and  there  is  no  valid  excuse  for  such  want  of 
notice,  he  is  discharged.  The  object  of  this  notice  is  to  put  him  on  the  alert,  to  ena- 
ble him  to  look  to  the  prior  parties  on  the  note  to  save  himself  from  such  liability. 
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Although,  perhaps,  it  may  be  assumed  that  the  defendant's  famUy  re- 
mained in  Newton,  and  although  the  court  has  found  that  the  defend- 
ant's domicile  was  there,  which  must  mean  that  he  intended  to  return 
there  when  he  thought  he  would  be  safe  from  arrest,  yet,  under  the  de- 
cision in  Orafton  Bank  v.  Qxr,  13  Gray,  503,  we  think,  on  the  facts,  a 
demand  at  268  Purchase  street  would  have  been  good  if  the  defendant 
had  been  the  maker  of  the  note;  and  the  law  governing  a  demand  upon 
the  ma'ker  is  somewhat  more  strict  than  that  governing  notice  to  an  m- 
dorser.     See  Pierce  v.  OcUej  12  Cush.  190. 

We  find  it  unnecessary  to  express  any  opinion  upon  the  correctness 
of  the  ruling  of  the  court  upon  the  admissibility  and  effect  of  the  pro- 
ceedings in  insolvency,  or  in  the  suit  in  equity,  as  that  ruling,  if  erro- 
neous, has  not  harmed  the  defendant.  By  the  terms  of  the  report  it  is 
only  if  the  defendant  has  been  harmed  by  any  ruling  of  law  that  the 
finding  is  to  be  set  aside,  and  a  new  trial  ordered. 

Judgment  on  the  finding. 

This  is  the  assignee's  duty,  and  therefore  he  shonld  he  notified.  The  qnestlon  here  is, 
in  case  the  indorser  has  assigned  aU  his  property  that  is  subject  to  execution  to.  his 
chosen  assignee,  whether  the  notice  to  such  assignee  is  sufficient  to  charge  the  estate  in 
his  hands. 

'*  In  Pars.  Bills  A  Notes,  4d9,  600,  it  is  said :  *  If  a  person  entitled  to  notice  he  bank- 
rupt, notice  should  be  given  to  him  if  his  astipMe  itfwCyei  armoinUd.*  This  is  a  strong 
implication  that  if  he  has  been  appointed  notice  to  him  would  be  sufficient.  He  leaves 
the  question  in  doubt,  however,  by  saying  the  safest  course  is  to  give  notice  to  both; 
but  he  adds  that  *if  the  insolvent  has  absconded  notice  should  be  given  to  the  assign-, 
ees,  and  if  they  are  not  apx>ointed  a  delay  until  an  appolntiuent  is  made ;  and,  although 
notice  may  be  given  to  any  one  holdina  or  repreterUmg  theeatcUef  we  should  think  it  better 
to  notify  the  assignee  when  appointea.'  . 

'*  Story,  Bills,  {{  805,  S89,  sayst  *If  the  party  entitled  to  notice  becomes  bankrupt, 
and  assignees  have  been  chosen  or  appointed,  notice  to  the  assignee  is  proper,  and  wiil 
be  ntffieient,*  •    •  ...  ' 

"  Chit.  Bills,  228,  says :  *  If  the  party  entitled  to  notice  be  a  bankrupt,  notice  should, 
be  given  to  him  before  the  choice  of  assignees,  and  after  such  choice  to  than.* 

'VByles,  Bills,  216,  leaves  the  matter  in  doubt  by  saying :  '  If  the  assignees  are  ap* 
pointed,  perhaps  notice  should  be  given  to  them.*  . 

"  Daniel,  Neg.  Inst.  1 1002.  says :  '  It  is  best  to  give  notice  to  both ;  but,  if  no  assignee  is 
appointed,  notice  to  the  bankrupt  issuffident^  and  perhaps  it  might  be  sufficient  if  one 
had  been  appointed.' 

*'  In  Ex^parte  Tremont  Kat.  Bank  the  question  arose  as  to  the  power  of  a  bankrupt 
after  adjuoication,  and  before  tho  appointment  of  the  assignee,  to  waive  demand  and 
notice  on  commercial  paper.  It  was  then  held,  upon  the  authority  of  Lord  Eldon,  (Kx 
parte  Moline,  19  Ves.  216,)  that  until  an  assignee  was  appointed  the  bankrupt  is  the 
trustee  of  his  estate ;  and  Judge  Lowell  quotes  from  Robs.  Bankr.  178.  that  notice  shonld 
be  given  to  the  trustee  or  assignee.  This  precise  question  arose,  and  was  determined 
by  the  court  of  appeals  of  Kentucky,  in  Callahan  v.  Bank  of  Kentucky,  6  Ky.  Law  Bep. 
188.  All  the  authorities  are  there  reviewed,  and  it  was  held  that  notice  to  the  assignee 
was  sufficient  It  was  said  in  that  case,  as  it  can  be  here,  that  when  the  insolvent, 
chooses  his  own  assignee  the  latter  is  charged  with  the  duty  of  acting  as  his  trustee  or 
agent  to  settle  up  the  estate,  and,  being  thns  clothed  with  full  power  to  act  as  his  gen- 
eral representative,  notice  given  to  him  is  notice  given  to  his  general  agent,  and  is  valid 
as  to  the  principal.  This  is  an  exhaustive  examination  of  the  point  here  involved,  and 
should  have  great  weight,  especially  as  no  case  can  be  found  to  the  contrary.  In  view 
of  the  importanoe  of  a  uniform  rule  of  commerciail  law,  and  of  the  high  character  of 


y.  Putnam,  8  K^es,  844.*' 
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042  Masi.  186) 

Granger  v.  Parker  and  otiiers. 
(Suprme  Judioial  Court  of  MatioehfueUB.    Norfolk.   June  80, 1886.) 

4 

Appbai/—Bohi>—Kbcognizancb— Action  on— Sureties. 

In  an  action  npon  a  bond  given  to  perfect  an  appeal,  the  objection  Is  not 
open  to  the  defendant  that  the  court  has  no  Jurisdiction  because  the  appeal 
snould  have  been  completed  bv  a  recognizance,  where  the  original  action  pro- 
ceeded to  a  hearing  and  final  judgment,  without  objection  being  taken,  and 
the  condition  of  the  bond  is  substantially  that  of  the  reco^izance;  and,  the 
Judgment  being  valid,  it  cannot  be  impeached  by  the  sureties  on  the  bond. 

This  waa  an  action  of  contract  on  a  bond  executed  by  said  Parker  as 
principal^  and  the  other  defendants  as  sureties,  to  perfect  his  appeal  to 
the  superior  court  for  the  county  of  Norfolk,  from  a  judgment  rendered 
against  him  by  the  district  court  of  East  Norfolk,  hdd  at  Quincy,  De-. 
oember  20, 1882,  in  the  summary  process  of  ejectment  brought  by  plaiu-' 
tiff  for  possession  of  certain  premises  in  Randolph,  in  said  county,  then 
in  the  possession  of  said  Parker.  Said  process  was  dated  December  4, 
1882,  and  the  case  entered  in  said  superior  court,  and  there  tried,  with 
verdict  for  the  plaintiff,  and, judgment  rendered  thereon  after  a  rescript 
was  sent  by  the  supreme  judicial  court,  on  which  execution  issued,  by 
which  the  plaintiff  was  put  in  possession  of  said  premises.  The  present 
action  was  brought  to  recover  the  rent,  costs,  and  damages  referred  to  in 
said  bond.  After  the  defendants  had  answered  that  said  district  court  had 
no  legal  right  to  require  said  bond,  and  also  that  it  was  given  under  du* 
ress,  they  filed  a  inotion  to  dismiss  the  action  fpr  want  of  jurisdiction, 
as  the  appeal  should  have  been  taken  by  recognizance,  by  Pub.  St.  c. 
175,  §  6,  which  motion  was  heard  at  a  former  term  and  overruled,  and 
an  appeal  taken,  and  renewed  at  the  present  term,  and  again  overruled 
by  the  presiding  justice.  The  verdict  was  for  the  plaintiff,  and  the  de- 
fendants alleged  exceptions^ 

N.  0.  <k  J.  K.  Berry  f  for  defendants. 

John  R  QdVby,  for  plaintiff. 

C.  Allen,  J,  The  defendants,  in  various  forms,  take  the  objection 
that  the  bond  declared  on  is  wholly  invalid,  and  that  the  appeal  from 
the  district  court  should  have  been  completed  by  a  recognizance  instead 
of  the  bond.  They  contend  that  they  made  the  bond  under  dure^,  by 
order  of  the  district  court;  but  offer  no  evidence  of  actual  duress.  They 
rely  on  the  ground  that  it  should  be  presumed  to  have  been  executed  be- 
cause the  district  court  required  it  in  order  to  perfect  said  appeal.  It  is 
conceded  that  the  district  court  had  jurisdiction  of  the  cause  and  of  the 
parlies.  The  judgment  of  that  court  being  for  the  plaintiff,  the  defend- 
ant Parker  sought  to  exercise  his  right  of  appeal  to  the  superior  court,  and 
entered  into  the  bond  now  in  sUit;  this  being  the  form  of  security  adopted 
to  make  the  appeal  effectual.  The  defendants  now  contend  that  the  form 
of  security  should  have  been  a  recognizance  instead  of  a  bond.  There  is 
no  suggestion  that  the  condition  of  the  bond  contains  fmything  which  the 
v.7N.E.no.8 — 50 
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recognizance  ought  not  to  have  contained.  So  &r  as  appears,  no  ques- 
tion arose  as  to  whether  a  bond  or  a  recognizance  was  the  proper  form  of 
security.  The  appeal  was  entered  in  the  superior  court,  and  tried  there; 
the  decision-  of  tiie  district  court  was  affirmed;  exceptions  were  taken, 
which  were  heard  and  overruled  in  this  court,  (137  Mass.  228;)  and  judg- 
ment for  the  plaintiff  was  finally  entered  in  the  superior  court  for  pos- 
session of  the  premises.  The  proper  parties  were  before  that  court;  the 
subject  was  within  its  jurisdiction;  and  the  only  possible  objection  to  its 
judgment  is  that  the  defendant  Parker  did  not  file  the  proper  form  of 
security  to  get  the  cause  properly  transferred  then. 

Without  now  considering  whether  the  security  should  have  been  by 
way  of  a  recognizance  instead  of  a  bond,  we  are  of  the  opinion  that  the 
objection  is  not  now  open  to  the  defendants.  It  might  have  been  taken 
by  the  adverse  party,  or  by  the  court  itself,  at  any  time  before  judg- 
ment. SaTtiom  v.  Ballard,  133  Mass.  464:  Henderson  v,  Benson,  141 
Mass.  218;  S.  C.  5  N.  E.  Rep.  314.  But'where  the  objection  to  the 
jurisdiction  rests  simply  on  the  ground  that  the  party  appealing  did  not 
give  security  for  the  prosecution  of  his  appeal  in  the  proper  form,  but  gave 
a  bond  instead  of  a  recognizance;  where  there  was  no  actual  requirement 
to  adopt  the  particular  form  of  a  bond;  where  the  conditions  of  the  bond 
are  the  same  as  those  which  are  prescribed  by  statute,  and  it  is  not  appar- 
ent that  any  injury  can  have  resulted  from  the  substitution  of  a  bond  in 
place  of  a  recognizance;  where  no  suggestion  of  a  mistake  in  this  respect 
was  made  in  the  appellate  court,  but  the  cause  proceeded  without  any 
objection,  or  suggestion  of  mistake,  to  a  hearing  and  final  judgment; 
and  where  the  party  appealing  thus  got  the  full  benefit  of  his  appeal  by 
an  unobstructed  and  full  hearing  on  the  merits  in  the  appellate  court, — 
it  is  not  open  to  him  afterwards  to  question  the  validity  of  the  judg- 
ment on  the  ground  of  his  own  failure  to  furnish  security  for  the  prose- 
cution of  his  appeal  in  the  proper  form.  As  to  him,  the  judgment 
stands  valid  and  irreversible.  Olasder  v.  Qirpenter,  16  Gray,  385;  Com. 
V.  SuUivan,  11  Gray,  203. 

But  if  the  party  himself  is  not  entitled  to  a  reversal  of  the  judgment 
on  a  writ  of  error  or  review,  neither  can  the  surety  avoid  it  by  plea  and 
proof.  There  is  no  suggestion  of  any  collusion  or  fraud  on  the  part  of 
the  defendant  in  improperly  submitting  to  a  judgment  in  order  to  chaige 
the  sureties.  The  provisions  of  the  bond  are  no  more  onerous  than  those 
which  a  recognizance  would  have  contained.  The  bond  contemplates 
precisely  the  proceedings  which  were  actually  had,  and  the  result  which 
was  reached.  The  object  for  which  it  was  given  has  been  fully  accom- 
plished. The  liability  on  a  bond  is  no  greater  than  it  would  have  been 
on  a  recognizance.  Execution  is  only  awarded  for  so  much  of  the  penal 
sum  as  is  due  and  payable  in  equity  and  good  conscience.  Pub.  St.  c, 
171,  §  10.  The  judgment  being  valid  as  i^gainst  the  principal,  there  is 
no  good  ground  upon  which  the  sureties  can  impeach  it.  Fall  River  v. 
Ril^,  140  Mass.  488;  S.  C.  5  N.  E.  Rep.  481.  The  difficulty  with 
the  argument  of  the  sureties  is  that  the  judgment  was  valid  and  not 
void,  .     . 
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By  putting  the  decision  on  the  ground  that  the  bond  is  valid  at  com- 
mon law,  if  not  as  a  statutory  bond,  we  do  not  mean  to  intimate  that  a 
recognizance  should  have  been  taken.     Exception  overruled. 


(102  N.  Y.  686) 

FrnsiMMONS  v.  City  op  Brooklyn. 
(Oaurt  of  Appeals  of  yew  York,    June  1, 1886.) 

MXTNICIPAlf  CORPOBATIONB  —  POLICEMAN  —  MONEY   EARNED  DUROrO  UNLAWFUL 
BUBPENSION,  NOT  TO  BE  DEDUCTED  FROM  SALARY  DUB. 

The  rule  that  a  servant  unjustly  discharged  mudt  deduct  from  his  recovery 
for  wa^es  whatever  he  has  earned  since  his  discharge  does  not  apply  to  the 
case  of  an  officer  of  s  Tity  unjustly  suspended,  who  sues  for  his  salary,  as 
there  is  no  broken  contract,  or  damai^e  for  its  breach,  where  there  is  no  con- 
tract 

Appeal  from  judgment  general  term  of  city  court  of  Brooklyn,  affirm- 
ing a  judgment  in  favor  of  plaintiff. 

John  A.  Taylor y  for  appellant,  City  of  Brooklyn. 

Chas.  J.  PaUersorif  for  respondent,  Edward  Fitzsimmons. 

Pinch,  J.  This  case  presents  the  question  whether  an  officer  entitled 
by  law  to  a  fixed  annual  salary,  but  prevented  for  a  time  by  no  fault  of 
his  own  from  performing  the  duties  of  his  office,  and  earning  during  that 
time  the  wages  of  another  and  different  employment,  must  deduct  them 
from  his  recovery  when  he  sues  for  his  unpaid  salary.  It  is  quite  true 
that  the  question  is  not  raised  by  the  pleadings,  but  no  objection  was  in- 
terposed on  that  account.  The  necessary  facts  were  proved  or  admitted, 
and  upon  them  the  question  was  presented  to  and  decided  by  the  trial 
court,  and  an  exception  taken  to  that  decision.  If  the  questipn  of  plead- 
ing had  been  raised,  the  difficulty  might  have  been  obviated,  and  an  is* 
sue  tried  and  determined  by  the  consent  of  both  sides,  irrespective  of 
the  shape  of  the  pleadings,  cannot  be  thrust  out  of  the  case  upon  an  ap- 
peal. 

The  plaintiff  was  a  policeman  of  the  city  of  Brooklyn,  duly  appointed 
to  that  office,  and  having  entered  upon  the  performance  of  his  duties. 
Ho  was  attempted  to  be  removed  from  office  by  the  police  commission- 
ers, but  upon  a  ccrttorafi  the  order  of  removal  was  reversed,  and  the  plain- 
tiff restored  to  his  office.  Between  the  order  of  removal  and  that  of  res- 
toration he  rendered  no  service  as  policeman,  because  not  permitted  so 
to  do,  but  during  the  interval  resumed,  for  a  time,  his  old  occupation  as 
a  machinist,  and,  that  failing,  engaged  in.  work  at  Schutzen  park,  the 
character  of  which  is  not  disclosed;  and  from  these  two  sources  earned, 
durii>g  the  period  of  his  removal,  the  sum  of  $500.  The  defendant  con- 
ceded that  plaintiff  was  entitled  to  recover  the  unpaid  salary  of  his  of- 
fice, but  insisted  that  his  earnings  of  9500  should  be  applied  upon  and 
deducted  from  it.  The  court  refused  the  deduction,  the  general  term 
affirmed  the  judgment,  and  the  defendant  brought  this  appeal. 

The  rule  sought  to  be  applied  by  the  city  to  the  claim  of  the  plaintiff 
finds  its  usual  and  ordinary  operation  in  cases  of  master  and  servanti 


Digitized  by 


Google 


788  NORTHEASTERN   REPORTER*  [N-Y. 

and  landlord  and  tenant, — ^relations  not  At  all  analogous  to  those  exist- 
ing between  the  officer  and  the  state  or  municipality.  The  rule  in  those 
cases  is  founded  upon  the  fact  that  the  action  is  brought  for  a  breach  of 
contract,  and  aims  to  recover  damages  for  that  breach,  or  compensation 
for  the  servant's  loss  actually  sustained  by  the  default  of  the  master. 
That  loss  he  is  required  to  make  as  small  as  he  reasonably  can.  His 
discharge  without  just  cause  is  not  a  license  for  voluntary  idleness  at  the 
expense  of  the  master.  If  he  can  obtain  other  employment,  he  is  bound 
to  do  so;  and,  if  he  engages  in  other  service^  what  he  thus  earns  reduces 
his  loss  flowing  from  the  broken  contract.  But  this  rule  of  damages  has 
no  application  to  the  case  of  an  officer  suing  for  his  salary,  and  for  the 
obvious  reason  that  there  is  no  broken  contract,  or  damages  for  its  breach, 
where  there  is  no  contract.  We  have  often  held  that  there  is  no  con- 
tract between  the  officer  and  the  state  or  municipality,  by  force  of  which 
the  salary  is  payable.  That  belongs  to  him  as  an  incident  of  his  office, 
and  so  long  as  he  holds  it;  and,  when  improperly  withheld,  he  may  sue 
for  it  and  recover  it.  When  he  does  so,  he  is  entitled  to  its  full  amount, 
not  by  force  of  any  contract,  but  because  the  law  attaches  it  to  the  office; 
and  there  is  no  question  of  breach  of  contract  or  resultant  damages  out 
of  which  the  doctrine  invoked  has  grown.  We  think,  therefore,  it  has 
no  applicatix)n  to  the  case  at  bar,  and  the  courts  below  were  right  in  re- 
fusing to  diminish  the  recovery  by  applying  the  wages  earned. 

The  judgment  should  be  affirmed,  with  costs. 

(All  concur.) 

(102  N.  T.  888) 

ScHWBNGK  and  another  v.  Naylor.* 
(Court  of  Appeals  of  New  Tork,    June  1,  1880.) 

1.  FRAtTD— False  Rbpresemtations  as  to  Profbrtt  of  Ck)RPORATioir,  whsrb 

Shares  of  Stock  are  Sold  on  the  Strength  of  Such  REPRBSERTATioars. 
A  false  and  fraudulent  representation,  as  to  the  property  of  a  corporation, 
of  material  facts  which  necessarily  affect  the  value  of  shares  of  stock  therein, 
constitutes  a  cause  of  action  against  a  party  inducing  another,  hy  means  of 
such  fraudulent  misrepresentation,  to  purchase  such  shares,  quite  as  sufficient 
as  if  the  purchase  had  been  of  the  property  of  the  company  with  regard  to 
which  the  representation  was  mad*e;  nor  is  it  material,  in  either  case,  that  the 
purchase  price  of  the  property,  or  the  money  advanced  on  the  faith  of  the 
representation,  be  paid  to  the  party  making  it  for  his  indiridual  benefit.' 

2.  Same— Extent  of  Propbrtt. 

The  contract  of  sale  had  a  list  appended  of  the  property,  and  provided  that 
plaintiff  might  visit  the  mill  within  90  days,  and  annul  the  contract  if  the 
property  was  not  found.  Plaintiff  Kilpatrick  did  so,  and  defendant  pointed 
out  what  he  said  was  the  wharf .  tramway,  ^nd  a  waterfront  of  800  feet,  which 
he  represented  to  belong  to  the  mill  property,  and  to  be  on  the  mill  side  of 
the  city  line,  whereas  only  60  feet  belonged  to  the  company,  and  the  reat  de- 
fendant claims  to  be  his  individual  property  by  purchase  subsequent  to  sale 
to  plaintiff.  There  was  nothing  on  the  land  to  indicate  the  city  line,  and,  if 
he  had  examined  the  deed  to  the  company,  it  would  have  only  shown  a  bound- 

» Reversing  60  N.  Y.  Super,  a.  (J.  &  8.)  67. 

*For  full  discussion  of  the  Question  of  false  and  fraudulent  representations  fn  a  sale, 
see  Cook  v.  Churchman,  (Ina.)  3  N.  £.  Rep.  769,  and  i>ote,  767;  Bowker  v.  De  Long, 
(Mass.)  4  N.  E.  Rep.  834,  and  note,  836-837;  Dillman  v.  Nadlehoffer,  (lU.)  7  K.  E.  Rep. 
88,  and  note,  03-»6;  Booth  v.  Smith,  (111.)  7  K.  S.  Rep.  810. 
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ary  by  the  city  line.  Defendant  also  said  that  he  had  a  perfect  title,  etc. 
EM  that,  under  the  circumstances,  plairtiff  had  the  right  to  rely  upon  the 
representation  of  the  defendant  as  to  the  extent  and  boundary  of  the  prop- 
erty. 

Appeal  from  judgment  general  term  superior  court  aflSrming  judgment 
for  defendant,  dismissing  complaint  entered  upon  direction  of  judge  at 
trial  before  a  jury. 

A.  R,  Dyett  and  Jo9^h  Fettretch^  for  appellants,  Samuel  K.  Schwenck 
and  another. 

Wm.  B.  Putney,  for  respondent,  Robert  Naylor. 

Rapallo,  J.  This  action  was  brought  to  recover  damages  claimed  to 
have  been  sustained  by  the  plaintiffs  by  reason  of  fraudulent  representa* 
tions  made  to  them  by  the  defendant  in  November,  1880,  whereby  the 
plaintiffs  were  induced  to  purchase  irom  him  two-thirds  of  a  mill  prop- 
erty in  Florida,  or  of  the  capital  stock  of  an  incorporated  saw-mill  and 
lumber  company  organized  under  the  laws  of  this  state,  to  which  said 
property  had  been  conveyed  by  defendant,  and  to  furnish  the  sum  of 
$15,000  for  operating  the  mill  and  business  ofthe  company. 

The  representations  allied  in  the  complaint  were  that  the  defendant 
was  the  holder  or  owner  of  all  the  capital  stock  of  said  company,  and 
that  the  company  owned  and  had  title  to  about  35  acres  of  land  situated  at 
Apalachicola,  Florida,  having  thereon  a  large  and  valuable  saw-mill,  with 
its  machinery,  etc. ,  and  also  having  an  extensive  water  front  of  over  2,000 
feet  on  Turtle  harbor,  with  large  and  commodious  wharves,  all  of  which 
property  was  ofthe  value  of  $125,000,  and  that  said  mill  was  and  could 
be  made  very  profitable,  and  would  yield  a  profit  of  $100,000  a  year; 
that  the  lands  of  said  company  included,  as  a  part  thereof,  and  of  said 
water  front,  the  whole  of  a  dock  extending  in  length  250  feet,  or  there- 
abouts, in  a  southwesterly  direction  along  the  shore  of  Turtle  harbor,  and 
a  tramway  leading  from  the  mill  to  the  dock,  and  the  land  upon  which 
said  dock  and  tramway  were  situated,  and  all  the  land  adjoining^  ex- 
tending, in  a  south-westerly  direction  from  the  mill,  to  a  certain  ditch  or 
creek  which  the  defendant  showed  to  the  plaintiff,  Kilpatrick^  and  rep- 
resented to  him  was  the  boundary  line  of  the  city  of  Apalachicola,  and 
were  part  of  and  used  in  connection  with  said  mill. 

The  complaint  further  alleged  that  the  whole  of  said  dock  and  tram- 
way, so  represented  by  the  defendant  to  be  included  in  the  lands  of  said 
company,  were  material  and  necessary  to  the  mill,  and  the  operation 
thereof,  and  that  without  the  same  the  mill  oould  not  be  successfully  and 
profitably  operated;  that,  believing  and  relying  upon  said  representations, 
the  plaintifb  were  induced  by  the  defendant  to  enter  into  an  agreement 
with  him  to  take  and  purchase  two-thirds  of  the  capital  stock,  and  to 
provide  and  furnish  the  sum  of  $15,000  to  operate  the  mill,  and  did  alsa, 
at  the  request  of  the  defendant,  furnish  and  advance  further  sums,  which 
the  defendant  represented  to  be  necessary  for  the  operation  of  said  mill 
and  business;  and  that  such  advances  were  induced  by  the  representations 
alleged  to  be  fieJse  and  firaudalent.  The  representations  were  allied  to 
be  false  in  Hub:  that  the  lands  of  said,  corporation  did  not,  as  the  defend- 
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ant  then  well  knew,  include  the  whole  of  said  dock  and  tramway,  nor 
the  whole  of  the  land  on  which  they  were  situated,  nor  any  of  said  dock, 
tramway,  or  land,  except  a  small  and  inconsiderable  part  thereof,  nor  did 
the  land  of  the  company,  as  the  defendant  then  well  knew,  include  all 
the  land  which  the  defendant  represented  that  the  same  did  include,  nor 
was  the  ditch  or  creek,  before  mentioned,  the  boundary  line  of  the  city 
of  Apalachicola,  and  that  said  false  representations  were  fraudulently 
made,  with  intent  to  deceive  and  defraud  the  plaintiffs. 

The  complaint  further  alleged  that,  as  part  of  the  agreement,  the  de- 
fendant took  charge  of  the  mill  and  business  at  Florida,  and  the  plain- 
tifiTs  paid  out,  for  the  purpose  of  said  business,  in  addition  to  the  115,- 
000  first  mentioned,  the  further  sum  of  $20,000  on  the  faith  of  said 
false  representations;  that  said  mUl  and  property,  without  the  whole  of 
said  dock,  tramway,  and  land,  were  worth  135,000  less  than  they  would 
have  been  worth  had  the  representations  been  true,  and  they  would  not 
have  entered  into  the  agreement,  or  furnished  any  of  the  money,  or  pur- 
chased the  stock,  if  they  had  known  that  the  representations  were  false, 
and  they  claim  damages  to  the  amount  of  $35,000. 

The  answer  admitted  the  making  of  the  agreement  alleged  in  the  com- 
plaint; and  stated  that,  at  the  time  it  was  made,  the  defendant  owned 
or  controlled  all  the  capital  stock  of  the  company,  but  denied  the  false 
representations  charged,  and  set  up  other  matters  of  defense. 

On  the  trial  the  plaintiff  Kilpatrick  was  called  as  a  witness  on  his  own 
behalf,  and  produced  a  written  agreement  between  himself  and  his  co- 
plaintiff,  Schwenck,  of  the  one  part,  and  the  defendant  of  the  other  part, 
dated  November  11,  1880,  whereby  the  defendant  agreed  to  sell  to  the 
plaintiffs,  and  they  agreed  to  purchase,  one  undivided  third  interest  each, 
of  and  in  the  mill,  and  machinery  therein,  unfinished  tug,  real  estate, 
and  all  other  property  at  Apalachicola,  Florida,  belonging  to  said  Nay- 
lor,  on  the  following  terms,  viz. :  That  the  plaintiffs  should  provide  and 
furnish  $15,000,  as  required  for  working  the  mill  and  business  effect- 
ually; that  all  profits  of  the  business  for  three  years  should  belong  to 
Naylor,  in  payment  for  said  two-thirds  interest,  except  $55,000,  which 
should  be  paid  to  the  plaintiffs  out  of  two-thirds  share  of  profits;  that, 
a  company  having  been  already  incorporated  under  the  laws  of  the  state 
of  New  York  for  the  purchase  and  working  of  the  mills,  the  sole  control 
of  which  was  then  in  the  hands  of  the  defendant,  the  capital  stock  of 
said  company  should  be  divided  equally  between  all  the  parties  to  the 
agreement,  immediately  upon  said  working  capital  being  furnished; 
that  the  defendant  having  furnished  a  list  of  the  property  and  machin- 
ery at  Apalachicola,  which  list  was  attached  to  the  agreement,  the  only 
condition  of  the  contract  was  that  all  the  property  stated  in  said  list 
should  be  found  there  when  the  plaintiffs,  or  one  of  them,  should  visit 
the  mill,  and,  if  not  so  found,  they  should  be  free  to  witlidraw  from  the 
agreement  should  they  so  determine;  that  one  of  them  should  visit  the 
mill  within  30  days,  or  the  condition  should  be  deemed  waived,  and 
the  property  be  considered  finally  accepted  by  them.  The  agreement 
contains  other  provisions  not  important  to  the  present  inquiry.     At- 
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tached  to  the  agreement  was  a  list  entitled,  ^'Machinery  in  Saw-mills  and 
Premises  at  Apalachicola,  Florida,  belonging  to  R.  Nay  lor.  **  Then  fol- 
lows a  minute  inventory,  covering  several  pages,  of  the  various  articles 
of  machinery,  but  the  only  reference  to  real  estate  was:  "These  saw- 
mills have  an  extensive  water  front  of  some  2,000  feet  immediately  on 
Turtle  harbor,  with  wharf,  etc."  "The  site  comprises  about  thirty  acres. " 
"The  log-pond  will  store  10,000,000  feet  of  logs,**  "The  buildings  com- 
prise large  saw-mill,  50  ft.  x  150;  two  stories."  "Engine  and  boiler 
houses,  40  x  60  ft." 

The  plaintiff  Kllpatrick  testified  that  the  defendant  made  representa- 
tions to  him  at  the  time  the  agreemi^nt  was  made;  that  the  defendant 
stated  to  him  the  condition  of  the  mill,  the  formation  of  the  company, 
the  necessity  of  capital  to  complete  the  machinery,  and  its  worthlessness 
in  its  then  present  condition,  but  its  capacity  of  being  made  very  profitable 
with  a  small  outlay  of  money;  and  the  witness  proceeded  to  set  forth  the 
n^otiation  which  ensued.  The  witness  testified  that  the  defendant  stated 
that  the  water  front  embraced  docks  from  500  to  600  feet  long;  that  the 
water  front  attached  to  the  mill,  and  available  for  its  use,  was  at  least 
2,000  feet,  and  Ihat  already  a  dock  had  been  built,  500  or  600  feet  long, 
on  the  portion  of  the  water  front  adjoining  the  mill;  that  after  the  agree- 
ment had  been  executed,  the  witness  went  down  to  the  mill,  where  the 
defendant  had  preceded  him;  that  he  found  the  mill  there,  and  the  heavy 
machinery,  and  the  defendant  took  him  down  to  the  dock,  and  pointed 
out  what  he  said  was  the  water  front,  and  the  line  between  the  town  of 
Apalachicola  and  the  mill  property,  which  ran  to  the  line  of  the  town; 
that  he  pointed  out  a  little  creek,  from  800  to  850  feet  south  of  the  mill, 
and  besides  that,  in  the  distance,  a  little  bay  or  ditch,  that  formed  the 
line  between  the  town  of  Apalachicola  and  the  mill  property;  that  the 
witness  was  accustomed  to  measure  distances  with  his  eye,  and  he  should 
judge  that  from  the  end  o"*  the  dock  to  that  line  was  about  800  feet,  and 
they  agreed  that,  if  they  had  so  much  land  on  that  side  of  the  mill,  it  was 
abundant  room  for  all  practical  purposes;  that  when  the  defendant  made 
these  representations  to  the  witness  in  regard  to  the  wharf  and  the  lines 
of  the  city  of  Apalachicola,  he^(witness)  believed  them,  and  did  not  doubt 
them  for  a  moment,  and  then  returned  to  New  York,  having  authorized 
the  defendant  to  draw  upon  him  for  the  required  funds;  that  this  wharf 
and  the  tramway,  which  ran  the  whole  length  of  the  wharf,  were  indis- 
pensably necessary  for  the  operation  of  the  mill;  that  to  the  north  of  it 
was  all  swamp  land. 

From  the  testimony  of  this  witness  it  appears  that  the  wharf,  as  then 
standing,  was  about  250  feet  long,  part  of  it  having  been  previqusly  car- 
ried away;  that  the  line  pointed  out  to  him  by  the  defendant  as  the  line 
between  the  mill  property  and  the  city  of  Apalachicola  was  about  800 
feet  south  of  the  south'  end  of  the  wharf,  and  about  1 ,000  feet  south  of 
the  mill,  but  that,  as  he  afterwards  ascertained,  the  line  between  the  mill 
property  and  the  city  was  in  &ct  pnly  about  30  feet  south  of  the  mill, 
and  that  there  was  left  belonging  to  the  mill  property  and  to  the  com- 
pany in  £act  only  ajdout  30  feet  of  wharf,  and  water  front  south  of.  the 
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mill,  instead  of  1,000  feet  of  water  front  and  260  feet  of  wharf,  while  at 
least  800  feet  of  wharf  was  necessary  to  run  the  mill,  and  could  not  be 
obtained  on  the  north  side  of  the  mill  at  a  cost  of  less  than  $50,000, 
owing  to  the  location  and  character  of  the  property. 

The  witness  further  testified  that  in  January,  1882,  the  defendant  be- 
ing then  in  New  York, 'the  witness  had  a  conversation  with  him,  in  which 
witness  said  to  him:  "Mr.  Naylor,  I  have  learned  that  the  property  em- 
bracing the  docks  and  tramways  has  been  purchased  by  you,  and  taken 
in  your  name,  and  that  you  personally  have  not  conveyed  the  property 
to  the  mill  company,  but  that  you  have  sold  it;"  and  that  the  defendant 
replied:  "I  will  never  convey  it  in  the  world.  You  can't  make  me.  I 
have  conveyed  it  to  another  party  for  fear  of  your  getting  it;"  and  wit- 
ness thereupon  called  upon  other  persons  who  were  present  to  takef  note 
of  what  the  defendant  said,  and  violent  language  then  passed  betwe^i 
plaintiff  and  the  defendant.  The  witness  further  stated  that  he  did  not 
discover,  until  after  October,  1881,.  that  the  whari  did  not  belong  to  the 
company,  and  after  he  had  made  large  advances  in  addition  to  the  $15,- 
000. 

The  plaintiff  Schwenck  corroborated  the  testimony  of  Kilpatrick. 
Schwenck  testified  that  when  the  agreement  of  November  11,  1880, "was 
made,  the  defendant  represented  that  the  property  consisted  of  33  to  35 
acres,  with  a  river  front  of  about  2,000  feet,  and  extensive  wharves  to  be 
used  in  the  shipment  of  lumber;  that  the  witness  was  present  at  the 
conversation  in  January,  1882,  testified  ta  by  Kilpatrick;  that  Kilpat- 
rick told  the  defendant  that  he  had  aiscovered  that  the  lots  which  he 
had  sold  to  plaintiffs,  as  a  part  of  the  wharf  property  belonging  to  the 
mill,  had  not  belonged  to  defendant  at  the  time  he  sold  them  to  plain- 
tiffs, and  that  afterwards  he  (defendant)  had  bought  them  in  his  own 
name,  aild  so  held  thetn;  and  Kilpatrick  said,  "Mr.  Naylor,  you  know 
you  cannot  do  that;"  and  Naylor  r*»plied, "  I  have  taken  counsel  in  the 
matter,  and  I  can  do  it; "  and  Kilpatrick  said^  "You  will  have  to  convey 
that  to  us;"  and  Naylor  said  he  wouid  not  do  it,  and  Kilpatrick  replied, 
"You  will  have  to  either  do  it,  or  we  will  put  you  behind  the  bars;" 
that  some  other  strong  expressions  were  used,  and  Mr.  Naylor  said,  '*I 
will  make  you  pay  $50,000  for  those  lots.  I  have  already  conveyed 
them  to  some  one  else  to  prevent  your  getting  them ."  On  the  cross-exam- 
ination of  Schwenck,  the  defendant  put  in  evidence  a  contract  dated 
January  18,  1882,  between  the  defendant  and  Schwenck,  whereby  the 
defendant  agreed  to  sell  to  Schwenck  for  $15,000,  one4hird  of  the  capi- 
tal stock  of  the  Central  Florida  Mill  &  Lumber  Company,  and  to  con- 
vey, or  cause  to  be  conveyed,  to  him,  the  real  estate  recently  purchased 
by  the  defendant,  and  owned  or  controlled  by  him,  contiguous  to  the 
land  and  improvements  of  the  company,  including  that  forming  the 
wharf  frontage,  and  furnishing  the  right  of  way  for  passing  in  and  out, 
loading  and  unloading  vessels,  and  Schwenck  agreed  to  pay  to  Naylor 
any  sum  found  due  him  for  salary,  or  for  money  expended  by  him  in 
carrying  out  the  business  of  said  company. 

The  plaintiff  Kilpatrick  testified  that  he  never  saw  or  knew  or  hear(l 


Digitized  by 


Google 


N.  Y.]  8CHWKNCK  V.  NAYLOB.  79S 

of  this  agreement  before  it  was  produced  in  court,  and  the  plaintiff 
Schwenck  testified  that  the  agreement  was  never  carried  out; 

Edward  W.  Eilpatrick,  a  son  of  the  plaintiff,  who  was  also  present  at 
the  conversation  in  January,  1882,  testified  to  by  the  plaintiffs,  corrob* 
orated  their  testimony  in  that  respect,  and  stated  that  in  that  conversa* 
tion  the  plaintiff  Kilpatrick  said,  "Mr.  Naylor,  do  you  know  that  there 
is  a  portion  of  this  land  which  you  represented  as  belonging  to  the  prop- 
erty  that  did  not  belong  to  it?"  and  Naylor  answered,  "Yes;"  and  then 
followed  the  demand  and  Refusal  of  a  conveyance  of  that  property,  and 
the  declaration  of  Naylor  that  he  would  make  plaintiffs  pay  $50,000  for 
it  if  necessary. 

Charles  H.  Storking,  another  witness  for  the  plaintifis,  who  had  gone 
to  the  property,  stated,  from  declarations  made  to  him  in  December, 
1881,  while  in  Florida,  by  Naylor,  with  a  map  then  before  them,  that 
the  property  which  Naylor  claimed  to  own  individually  took  away  from 
the  mill  property  all  but  about  50  feet  of  the  wharf.  The  deed  to  Nay- 
lor of  this  property  was  put  in  evidence,  and  bore  date  September  8, 
1881. 

The  foregoing,  together  with  the  deed  from  Naylor  to  the  company, 
dated  January  15, 1880,  constituted  the  substance  of  all  the  evidence,  and 
at  the  dose  of  the  testimony  the  defendant  moved  to  dismiss  the  com- 
plaint, but  no  ground  for  such  dismissal  is  stated  in  the  case. 

The  judge  presiding  at  the  trial  granted  the  motion,  assigning  as  rea- 
sons that  the  representations  were  not  made  concerning  the  stock,  but 
concerning  the  length  of  the  water  front  and  the  size  of  the  dock;  that 
upon  these  representations  the  plaintiffs  parted  with  their  money,  not  to 
the  defendant  for  his  individual  benefit,  but  to  him  to  be  used  in  the 
improvement  of  the  company's  property,  and  the  money  was  so  used; 
that  it  was  not  proved  that  all  the  representations  were  untrue,  and  there- 
fore the  only  remedy  the  plaintiffs  had  was  to  rescind,  and  recover  back 
their  money  on  a  tender  back  of  the  stock;  that  they  could  not  sue  in 
afiirmance  of  the  contract  and  for  partial  damages,  because  it  was  neces- 
sary, in  such  a  case,  as  in  the  case  of  a  warranty,  that  the  fialse  or  fraud- 
ulent representations  should  have  been  made  concerning  the  article  for 
the  inferiority  of  which  the  recovery  is  sought;  that  the  sale  in  this  case 
was  of  the  stock,  and,  as  the  representations  were  not  made  concerning 
the  stock,  there  was  no  cause  of  action  for  fiUse  and  fraudulent  represen- 
tations; that  as  to  the  length  of  the  dock  the  plaintifb  could  see  for 
themsdves  before  they  parted  with  any  money,  and  need  not  have  been 
misled,  and  as  to  the  deficiency  in  the  water  front  the  evidence  was  in- 
^ufiScient  to  establish  the  fraudulent  character  of  the  representations  at 
the  time  they  were  made,  as  the  parties  might  well  have  been  mistaken 
as  to  the  boundaries. 

We  think  that,  although  the  interests  purchased  by  the  plaintifib  were 
conveyed  to  them  by  means  of  a  transfer  of  the  stock,  the  contract  was 
in  substance  for  a  sale  of  two-thirds  interest  in  the  property;  the  defend- 
ant representing  himself  as  holding  the  entire  interest,  in  the  form  of 
stock.     The  contract  of  sale  states  in  terms  that  the  defendant  agrees  to 
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sell,  and  the  plaintiffs  agree  to  purchase,  one  undivided  third  interest 
each,  in  "all  that  mill,  and  machinery  therein,  unfinished  tug,  real  es- 
tate, and  all  other  property  at  Apalachicola,  Franklin  county,  Florida, 
belonging  to  said  Naylor,  on  the  following  terms."  A  list  of  the  prop- 
erty was  furnished  and  attached  to  the  contract,  and  one  of  the  condi- 
tions was  that  the  property  in  the  list  should  be  found  at  the  mill.  The 
contract  recited  that  this  property  was  represented  by  stock  in  the  com- 
pany, which  had  been  formed  for  the  purpose  of  operating  the  mill,  the 
sole  control  of  which  was  in  the  hands  of  Naylor,  and  that  the  stock  of 
that  company  was  to  be  equally  divided  between  the  three  parties.  That 
mode  of  transferring  the  interests  sold,  did  not,  however,  change  the  sub- 
stance of  the  transaction,  which  was  a  sale  of  two-thirds  interest  in  the 
property  described. 

It  is  quite  immaterial,  however,  whether  the  sale  was  of  the  property 
or  of  the  stock.  A  false  and  fraudulent  representation,  as  to  the  prop- 
erty of  a  corporation,  of  material  facts  which  necessarily  affect  the  value 
of  shares  of  stock  therein,  constitutes  a  cause  of  action  against  a  party 
inducing  another,  by  means  of  such  fraudulent  misrepresentation,  to  pur- 
chase such  shares,  quite  as  sufficient  as  if  the  purchase  had  been  of  the 
property  of  the  company  with  regard  to  which  the  representation  was 
made;  nor  is  it  material,  in  either  case,  that  the  purchase  price  of  the 
property,  or  the  money  advanced  on  the  faith  of  the  representation,  be 
paid  to  the  party  making  it,  for  his  individual  benefit.  If  known  to  be 
false,  and  made  with  intent  to  deceive  and  defraud  the  person  who  is 
thereby  induced  to  pay  out  his  money,  the  person  guilty  of  the  fraud  is 
liable  to  respond  in  damages,  on  the  same  principle  on  which  one  per- 
son is  held  liable  in  damages  for  fraudulentty  giving  a  false  recommenda- 
tion  by  which  another  is  induced  to  give  credit  to  a  third  party. 

In  the  present  case,  however,  the  money  advanced  by  the  plaintiff 
was  proved  to  have  been  paid  to  the  defendant,  and  there  is  no  evidence 
showing  what  disposition  he  made  of  it;  but,  even  if  he  did  expend  it 
in  the  improvement  of  the  company's  property,  he  reaped  an  individual 
benefit,  to  the  extent  of  at  least  one-third  of  it,  as  he  was  the  owner  of 
one-third  of  the  stock  of  the  company,  and,  according  to  his  own  state- 
ments, the  effect  of  the  advance  was  expected  to  be  to  make  his  stock, 
which,  without  the  improvements,  was  worthless,  jield  a  large  profit, 
and  he  had  a  strong  personal  interest  in  inducing  the  plaintiffs  to  make 
the  advance. 

The  next  ground  of  nonsuit,  as  to  the  dock,  cannot  be  sustained. 
The  plaintiff  Kilpatrick  saw  the  dock,  but  it  is  not  correct  to  say  that  he 
could  not  be  misled.  According  to  his  testimony  he  was  misled.  What 
he  saw  was  a  long  dock,  running  southerly  from  the  mill,  with  a  tram- 
way extending  its  entire  length.  To  the  extent  of  about  250  feet  it  was 
in  good  repair,  but  beyond  that  a  part  had  been  carried  away,  leaving 
piles  still  standing,  and  beyond  the  250  feet  the  defendant  pointed  out 
to  him  a  water  front  of  about  800  feet  which  he  represented  to  belong 
to  the  mill  property,  and  to  be  on  the  mill  side  of  the  city  line,  while, 
according  to  the  defendant's  own  admission  to  the  witness  Storking,  only 
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abont  50  feet  of  this  wharf  and  water  front  belonged  to  the  company,  and 
the  rest  was  claimed  by  the  defendant  to  belong  to  him  by  virtue  of  a 
purchase  made  by  him  subsequent  to  the  sale  to  the  plaintiffs,  and  for 
this  property  he  declared  to  the  plaintiffs,  in  1882,  that  he  would  com- 
pel them  to  pay  $50,000,  and  stated  to  them  that  he  had  conveyed  it 
to  another  party  to  prevent  them  getting  it. 

The  representation  on  which  the  property  was  sold  was  well  calculated 
to  mislead,  as  the  250  feet  of  wharf  was  still  standing,  and  the  residue 
of  the  water  front  pointed  out  was  marked  by  physical  objects,  while,  as 
testified  to  by  Kilpatrick,  there  was  nothing  on  the  land  to  indicate  the 
city  line,  and  if  he  had  examined  the  deed  from  the  plaintiff  to  the  com- 
pany, pat  in  evidence,  he  could  not  have  discovered  from  its  descrip- 
tion anything  except  that  the  property  was  bounded  on  the  south  by  the 
city  line,  of  the  location  of  which  he  knew  nothing  except  what  was  rep- 
resented by  the  defendant;  the  description  in  the  deed  being  by  section 
numbers.  Kilpatrick  was  only  two  days  at  Apalachicola,  and  could  not 
be  presumed  to  know  the  location  of  the  city  line.  He  suggested  to  the 
defendant,  at  that  time,  that  he  would  like  to  employ  a  lawyer  to  ex- 
amine the  records,  but  the  defendant  said  that  he  had  all  the  papers 
straight,  and  it  was  all  right,  and  he  had  a  perfect  title;'  that  he  had 
paid  his  money,  and  know  what  the  property  was.  Under  these  cir- 
cumstances, we  are  of  opinion  that  the  plaintiff  had  the  right  to  rely 
upon  the  representation  of  the  defendant  as  to  the  extent  and  boundary 
of  the  property.  All  that,  by  the  terms  of  the  contract,  he  had  under- 
taken to  do  was  to  see  that  the  property  was  there  as  represented.  He 
saw  it  before  him,  but  was  not  bound  then  and  there  to  examine  the  ti- 
tle, especially  when  the  defendant  professed  to  know  all  about  it,  and 
the  extent  of  the  property.  WkUney  v.  Allaire^  4  Denio,  555;  AUaire  v. 
Whitney,  1  Hill,  485;  Bearddeyv.  DunOey,  69  N.  Y.  577. 

The  last  ground  of  nonsuit  was  that,  as  to  the  deficiency  in  the  water 
front,  the  evidence  was  insufficient  to  establish  the  fraudulent  character 
of  the  representations  at  the  time  they  were  made,  that  the  difficulty 
arose  from  the  boundary  line,  and  as  to  that  the  parties  might  well  be 
mistaken.  We  think  that,  under  the  evidence,  this  was  eminently  a  ques- 
tion for  the  jury.  The  evidence  of  the  statement  of  the  defendant  (which 
the  jury  might  infer  was  made  for  the  purpose  of  deterring  Kilpatrick 
from  employing  a  lawyer)  that  he  had  the  papers  all  straight,  and  had  a 
perfect  title,  and  had  paid  his  money,  and  knew  what  the  property  was, 
was  pertinent  to  this  point;  and,  coupled  with  the  &cts  that  when,  in 
September,  1881,  the  property  deficient  was  put  up  for  sale  in  Florida 
under  the  decree  of  the  probate  court,  he  knew  enough  to  buy  it;  and 
his  admission,  testified  to  by  Edward  W.  Kilpatrick,  that  he  luiew  that 
there  was  a  portion  of  the  land  which  he  represented  to  the  plaintiffs  as 
belonging  to  the  property  that  did  not  belong  to  it,  without  any  qualifi- 
cation as  to  the  time  when  he  had  such  knowledge;  his  taking  the  trouble 
to  consult  a  lawyer  when  he  bought  the  deficient  property  as  to  whether 
he  could  hold  it  against  the  company,  and  his  resorting  to  the  plan  of 
conveying  it  away  to  prevent  the  company  getting  it;  and  his  threat  to 


Digitized  by 


Google 


796  KOBTHEAETEBN  BBPOBTSR.  [N.  Y. 

compel  the  plaintiff  to  pay  $50,000  for  it, r— these  circtimstances,  unex- 
plained, as  they  are  in  the  case  as  now  presented  to  us,  tend  to  show  bad 
&ith  on  the  part  of  the  defendant,  and  to  make  out  a  strong  chain  of  evi- 
dence for  submission  to  the  jury  on  the  questions  of  guilty  knowledge 
and  fraudulent  intent. 

At  general  term  a  new  and  different  ground,  not  assumed  by  the  judge 
at  the  trial,  was  taken  for  affirming  his  conclusion.  The  principal  point 
not  already  answered  was  that  the  plaintiffs  had  not  shown  any  damage 
from  the  fidse  representations;  that  th^re  was  no  proof,  and  the  descrip- 
tion in  the  deed  from  Naylor  to  the  company,  unexplained,  did  not 
show,  that  the  land  in  dispute  was  not  contained  in  the  deed;  that  the 
company  was  in  possession  of  the  land  in  dispute,  (which  fiict  was  not 
clearly  shown;)  tibat  there  was  no  substantial  testimony  that  the  com- 
pany did  not  own  the  2,000  feet  of  water  frontand  the  wharf  as  repre- 
sented, except  the  fact  of  the  subsequent  purchase  by  Naylor.  These 
points  are  sufficientiy  answered  by  the  testimony  of  Storking  and  the 
admissions  of  Naylor. 

But  the  main  ground  taken  by  the  court  is  that,  by  the  implied  war- 
ranty in  the  agreement  of  purchase  of  November  11,  1880,  and  the  ex- 
press warranty  in  the  deed  from  Naylor  to  the  company,  tiie  company 
became,  by  estoppel,  the  owner  of  the  equitable  titie  to  the  land  in  dis- 
pute, and  that  the  consideration  of  the  last  conveyance  to  Naylor  having 
been  paid  with  the  money  of  the  company,  or  of  the  plaintiffs,  (a  &ct  of 
which  there  was  no  proof,)  made  him  the  trustee  for  the  one  whose  money 
was  paid;  that,  although  he  had  admitted  that  he  had  conveyed  away 
the  property,  there  could  be  no  hcfna  fide  purchase  from  him,  because 
the  possession  of  the  company  was  notice  of  its  rights,  and  the  purchaser 
would  take  subject  to  that  notice.  This  seems  to  us  a  rather  strained 
argument  by  which  to  sustain  what,  upon  the  case  as  presented,  in  the 
absence  of  any  explanation,  the  jury  might  have  pronounced  a  gross  fraud. 
In  the  first  place,  the  evidence  as  to  possession  by  the  company  of  the 
disputed  premises  is  very  indefinite.  It  does  not  show  what,  if  any, 
business  was  carried  on  at  the  mill,  or  to  what  extent  the  company  were 
in  possession  of  or  occupied  the  water  front.  But  whatever  possession 
there  was,  was  through  Naylor,  who  did  not  leave  the  property  till  De- 
cember, 1881,  which  was  after  his  purchase  of  the  water  front.  Up  to 
that  time  he  was  the  apparent  possessor  of  the  property;  and  there  is 
nothing  to  show  that  the  righte  of  the  company,  or  that  he  was  its  rep- 
resentative, was  generally  or  at  all  known  in  Apalachicola.  The  com- 
pany was  a  private  corporation,  organized  in  New  York,  and  it  is,  to  say 
the  least,  very  doubtful  whether,  under  the  circumstances,  the  possession 
of  Naylor  would  be  notice  to  the  world  of  any  righte  but  his  own,  and 
whether  there  could  not  have  been  a  bona  fide  purchase  from  him.  To 
hold  that  a  disputed  and  doubtful  equiteble  title,  such  as  is  suggested  in 
the  opinion  of  the  general  cerm,  is  equivalent  to  a  clear  and  undisputed 
legal  title,  and  that  no  damage  could  be  sustained  by  the  substitution  of 
the  one  for  the  other  by  means  of  a  fraud,  is  going  further  than  we  are 
inclined  to  follow. 
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Die  judgment  should  be  reversed,  and  a  new  trial  ordered^  costs  to 
abide  the  event. 
(All  concur.) 

ao2  N.  T.  Til) 

Bembe  v.  New  York,  0,  &  W.  R.  Co.* 

{C(mrt  of  Appeals  c/New  York,    June  S,  1886.) 

Nb«LTOSNCB'— CONTBJBUTOBT  NeOLIOBNCE— CrO$8IKO  RAIIiROAD  WHILB  IN  PBO- 
GE88  OF  ReFAIB. 

Plaintiff,  who  was  deaf,  undertook  to  drive  across  the  railroad  where  a  por- 
tion of  the  track  was  in  process  of  construction,  and,  although  the  foreman 
at  first  requested  him  to  wait,  on  his  proceeding  he  directed  a  workman  to 
lead  the  horse  over,  but,  after  passing  over,  the  horse  starting,  the  man  let 
loose,  and  the  horse,  running  against  a  telegraph  pole,  was  injured,  ffeld, 
that  the  questions  as  to  whether  the  railroad  exercised  proper  care  and  skill 
in  the  performance  of  the  work,  and  as  to  preventing  obstructions  to  passers 
by,  and  as  to  whether  defendant  was  chargeable  with  contributory  negligence, 
were  for  the  Jury,  as  was  also  the  cause  of  the  injury.  Beld,  alio,  that  plain- 
tiff had  reason  to  believe,  from  the  act  of  defendant's  workman  in  leading 
the  horse  over,  that  the  crossing  was  safe. 

Appeal  irom  judgment  general  term  supreme  court,  Second  depart- 
ment, affecting  judgment  in  favor  of  plaintiflf. 

r.  B.  McLennan^  for  appellant,  New  York,  0.  &  W.  R.  Co. 
Abram  A,  Demaresty  for  respondent,  Philip  Rem  be. 

Per  Curiam.  The  defendant,  at  the  time  of  the  injury  sustained  by 
the  plaintiff",  to  recover  damages  for  which  this  action  is  brought,  was 
constructing  a  portion  of  its  road  by  laying  down  a  track  across  a  public 
highway  in  Rockland  county,  and  in  restoring  the  highway  by  making 
a  crossing  over  the  tracks.  The  ground  was  level  at  this  point,  and  the 
ties  were  being  laid  upon  the  ground,  and  the  rails  then  fastened,  and 
the  spaces  between  the  rails  filled  in  with  plank.  The  top  of  the  rails 
and  the  surface  of  the  crossing  were  about  11  inches  above  the  natural 
level  of  the  ground.  The  planking  was  completed  between  the  rails,  and 
two  planks  had  been  laid  down  on  the  end  of  each  tie  on  both  sides  of 
the  track,  and  then,  to  allow  wagons  to  pass  over,  a  plank  was  set  aslant 
against  these  two  planks  on  each  side.  A  wagon  had  a  short  time  be- 
fore passed  over  in  safety.  Plaintiif  came  up  with  a  high  baker's  wagon, 
and  asked  when  he  could  get  across.  The  foreman  in  charge  of  the  work 
told  him  he  would  let  him  over  as  soon  as  he  could.  The  plaintiff,  being 
somewhat  deaf,^  did  not  hear  the  reply.  A  second  request  was  made  to 
wait  for  a  moment,  but  he  did  not  heed  it.  He  swears  that  he  saw  the 
planks  there,  and,  as  far  as  he  could  see,  it  was  all  right,  and  that  is  the 
reason  he  went  on.  Then  the  foreman  requested  one  of  his  men  to  take 
the  horse  by  the  head,  and  lead  him  over,  which  he  did.  When  he  had 
reached  the  opposite  side,  and  was  passing  down  the  sloping  planks,  the 
horse  started,  and  ran  against  a  post,  when  the  man  let  loose,  and  then 
ran  across  the  highway  against  a  telcsgraph  pole,  and  upset  the  wagon  and 

'AfBrming  82  Hun,  6S,  num. 
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injured  the  plaintiff.  The  horse  had  previously  run  away,  and  on  that 
day  acted  wild  and  skittish. 

The  defendant  had  a  perfect  right  to  lay  down  its  track  across  the 
highway,  but  was  bound  to  exercise  proper  care  and  skill  in  the  per- 
formance of  the  work,  and  to  restore  the  highway,  as  far  as  practicable,  to 
its  former  condition,  so  as  to  render  it  safe  and  not  impair  its  useful- 
ness. While  engaged  in  the  work,  it  was  also  the  duty  of  the  defend- 
ant to  prevent  any  obstruction  to  persons  passing,  so  far  as  that  could 
be  done.  If  chargeable  with  negligence  in  this  respect,  the  defendant 
would  be  liable  therefor  if  the  plaintiff's  negligence  did  not  contribute 
to  the  result.  These  were  questions  for  the  consideration  of  the  jury. 
There  was  evidence  upon  the  trial  showing  that  there  were  planks  upon 
the  opposite  side  of  the  railroad  from  where  the  plaintiff  stood,  standing 
on  edge,  which  might  have  caused  the  plaintiff's  wheel  to  drop  suddenly, 
and  thus  frighten  the  horse.  Whether  this  or  the  accelerated  motion  of 
the  wagon  caused  the  accident  was  a  question  for  the  jury,  and  also 
whether  the  manner  in  which  the  plank  was  located  was  negligence  was 
for  their  consideration.  At  the  time  of  crossing,  one  of  the  men  at  work 
had  hold  of  the  horse,  as  the  testimony  shows,  and  this  also  was  for  the 
jury  to  consider  in  determining  the  question  as  to  the  defendant's  negli- 
gence. In  view  of  the  facts  presented,  and  as  the  jury  have  found  that 
defendant  was  chargeable  with  negligence,  their  finding  in  this  respect 
is  conclusive  against  the  defendant. 

As  to  the  contributory  negligence  of  the  plaintiff,  it  is  not  entirely 
clear  that  he  was  in  fault.  Although  he  proceeded  to  drive  his  team 
across  before  he  heard  any  response  to  his  question,  he  had  reason  to 
suppose  he  might  pass  in  safety.  In  fact,  one  of  the  workmen  took  hold 
of  his  horse,  and  might  have  stopped  him  if  the  passage  had  not  been 
considered  entirely  safe,  and  it  is  not  apparent  that  the  plaintiff  could 
not  have  passed  in  safety  but  for  the  condition  of  the  plank  at  the  end 
of  the  crossing.  The  question  whether  he  erred  in  his  judgment,  or 
could  in  any  way  have  avoided  the  accident  by  any  greater  degree  of 
care  than  he  exercised,  was  one  for  the  jury  to  determine,  and  we  cannot 
say  that  they  erred  in  their  finding  that  the  plaintiff  was  not  chargeable 
with  contributory  negligence.  It  may  also  be  remarked  that  the  plain- 
tiff might  not  have  seen  the  condition  of  the  crossing  at  the  side  opposite 
from  where  he  was,  and  he  had  reason  to  believe,  from  the  act  of  one  of 
defendant's  workmen  in  leading  the  horse  over,  that  the  crossing  was  in 
a  condition  entirely  safe. 

The  judgment  should  be  affirmed. 

(All  concur.) 

(102  N.  Y.  720) 

EnO  V.  DiEFENDORF. 
(Court  of  Appeals  of  New  York,    June  8, 1886.) 

1.  Settlbmewt— Notes  Givbw  m  Payment— When  a  Settlement  of  Accounts. 

After  the  death  of  plaintiff's  husband,  defendant  receiyed  money,  notes, 

and  accounts  belonging  to  said  deceased,  he  having  been  his  former  partner, 

and  he  also  borrowed  moneys  of  plaintiff,  and  she  brought  this  action  for  an 
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accounting.  Defendant  claimed  that  certain  promissory  notes  given  her  by 
him  amounted  to  a  settlement.  It  did  not  appear  that  defendant  had  ren- 
dered any  account  of  the  items  of  moneys  in  his  hands,  or  moneys  due  at  the 
time  of  giving  the  notes,  and  it  was  proven  that  he  owed  her  much  more  than 
the  amount  of  the  notes.  Held,  that  the  referee  did  not  err  in  failing  to  find 
that  such  notes  amounted  to  a  settlement  of  the  accounts,  and  in  allowing 
such  settlement  to  be  opened  without  charge  of  fraud. 
2.  Statute  of  Limitations— Pleadwg — Settlement. 

The  answer  set  up  that  defendant  had  settled  and  paid  plaintiff  ^for  all 
deal,  accounts,  matters,  and  things  he  has  ever  had  with  plaintiff,  and  denies 
that  he  is  indebted  to  her  in  any  sum  whatever,  and  that  more  than  six  vears 
have  elapsed  since  the  matters  and  things  mentioned  in  plaintiff's  complaint, 
or  any  of  them,  have  become  due.  '*  Jaeld,  that  this  was  not  an  averment,  in 
appropriate  language,  that  six  years  had  elapsed  since  the  demands  named 
were  due.* 

Appeal  from  judgment  of  general  term  snpreme  court,  Fourth  depart- 
ment, in  favor  of  plaintiff. 
8.  N.  Doda^  for  appellant,  Rufus  Diefendorf. 
F,  A.  Ltfrnan^  for  respondent,  Maria  Eno. 

Per  Gtjriam.  The  complaint  in  this  action  alleged  that  the  plaintiff's 
husband  and  the  appellant  were  copartners;  that  plaintiff  was  sole  lega- 
tee and  devisee  of  her  husband,  who  died  in  1866;  that  after  the  death 
of  plaintiff's  husband  the  appellant  received  moneys,  notes,  and  ac- 
counts belonging  to  the  plaintiff  and  for  her  use;  that  she  loaned  him 
moneys,  and  he  refused  to  render  an  account,  and  settle  for  the  same, 
and  was  indebted  to  her  in  the  sum  of  15,000  by  reason  thereof.  The 
complaint  also  aU^ed  an  assignment  by  the  appellant  to  one  J.  H.  I. 
Diefendorf,  (but  as  the  complaint  was  dismissed  as  to  this  party  the  al- 
legation in  that  respect  is  not  material.)  The  complaint  then  demanded 
an  accounting  between  the  plaintiff  and  the  defendants,  and  that  the 
defendants  pay  her  the  balance  that  may  be  found  due  on  such  account- 
ing. 

Various  answers  were  interposed  to  the  complaint,  and  upon  the  trial 
before  a  referee  he  found  in  iavor  of  the  plaintiff,  and  against  the  appel- 
lant, for  a  balance  of  $3,189.86,  and,  upon  an  appeal  from  the  judg- 
ment entered  thereupon  to  the  general  term,  the  same  was  afi&rmed. 

The  main  point  presented  upon  this  appeal  to  which  our  attention  is 
directed,  is  that  the  referee  erred  in  not  giving  legal  effect  to  the  settle- 
ments proven  by  the  uncontradicted  testimony  of  the  parties,  and  in  per- 
mitting such  settlements  to  be  opened  without  charge  of  fraud  or  mis- 
take in  the  complaint,  or  proof  thereof  on  the  trial.  This  involved  a 
question  of  fact  before  the  referee,  in  regard  to  which  the  evidence  was 
conflicting,  and  it  is  not  apparent  that  the  referee  passed  upon  the  same 
contrary  to  the  weight  of  the  evidence,  or  that  his  finding  in  this  respect 
was  without  sufficient  testimony  to  sustain  it.  The  alleged  settlements 
mamly  related  to  the  giving  of  certain  promissory  notes,  but  in  each  in- 
stance the  evidence  fully  explained  the  facts  and  circumstances  under' 
which  these  notes  were  given,  and  the  most  that  can  be  claimed  is  that 

^Respecting  pleading  the  statute  of  limitations,  see  Perry  Co.  v.  Railroad  Co.,  (Ohio,) 
2  N.  E.  Rep.  857,  and  note,  §  6,  pp.  866,  8G7. 
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a  question  of  £ict  was  presented  as  to  whether  any  settlement  had  taken 
place.  There  was  no  proof  that  was  absolutely  conclusive  that  such  was 
the  fact.  It  does  not  appear  that  the  appellant  rendered  an  account  of 
the  items  of  moneys  in  his  hands  or  demands  due  the  plaintiff  at  the  time 
of  the  alleged  settlements.  The  proof  shows  that  he  admitted,  at  differ- 
ent times,  certain  amounts  which  he  owed  the  plaintiff,  and  that  he  gave 
his  promissory  notes  therefor.  There  was  evidence  proving,  and  it  was 
found  by  the  referee,  that  the  defendant  was  indebted  to  the  plaintiff  for 
an  amount  far  e:cceeding  the  sums  named  in  the  notes  referred  to.  We 
are  thus  brought  to  the  conclusion  that  there  was  no  sufficient  proof  that 
settlements  were  made  between  the  parties  which  precluded  the  plaintiff 
from  establishing  what  was  actually  due  her  from  the  defendant. 

There  is  another  answer  to  ihe  point  now  urged  as  to  settlements  being 
made  between  the  parties.  No  requests  were  made  to  find  that  any  set- 
tlement or  settlements  had  been  made,  or  any  reference  made  to  any  fact 
or  facts  relating  to  either  of  the  alleged  settlements.  The  case,  therefore, 
presented  by  the  requests,  is  without  any  findings  as  to  a  settlement  or 
settlements  which  raises  any  such  question  for  the  consideration  of  the 
court  upon  appeal. 

There  is  no  m<erit  in  the  claim  that  the  notes  of  the  defendant  to  the 
plaintiff  were  barred  by  the  statute  of  limitations.  No  such  defense  is 
properly  presented  in  the  defendant's  anf^wer.  The  second  and  further 
answer  sets  up  that  the  defendant  has  settled  and  paid  plaintiff  "for  all 
deal,  accounts,  matters,  and  things  he  has  ever  had  with  plaintiff,  and 
denies  that  he  is  indebted  to  her  in  any  sum  whatever,  and  that  more 
than  six  years  have  elapsed  since  the  matter  and  things  mentioned  in 
plaintiff's  complaint,  or  any  of  them,  have  become  due."  This  all^a- 
tion  contains  merely  a  defense  of  payment,  and  is  not  a  sufficient  plea 
that  the  claims  and  demands  of  the  plaintiff  are  barred  by  the  statute  ot 
limitations.  There  is  no  direct  averment  that  the  defendant  intends  to 
set  up  two  defenses  in  one  count  of  the  answer.  Even  if  there  had  been 
a  sufficient  statement  of  more  than  one  defense,  it  would  be  in  violation 
of  the  rule  of  pleading  that  defenses  must  be  separately  stated.  Aside, 
however,  from  this  view  of  the  subject,  it  is  sufficient  to  say  that  there 
is  no  averment,  in  appropriate  language,  that  six  years  before  the  com- 
mencement of  the  action  have  elapsed  since  the  demands  named  were 
due,  and  hence  they  are  not  barred  by  the  statute  of  limitations. 

Another  answer  to  the  claim  is  that  the  case  is  one  where  mutual  ac- 
counts existed  between  the  parties,  and  that  some  of  the  items  accrued 
within  six  years  before  the  commencement  of  this  action.  It  may  also 
be  remarked  that  the  evidence  shows  that  payments  were  made  by  the 
defendant  at  different  times  upon  the  account  of  the  plaintiff,  and  thus 
the  statute  was  prevented  from  running. 

The  question  as  to  the  right  of  the  plaintiff  to  maintain  the  action  in 
her  own  name  is  sufficientiy  answered  in  the  opinion  of  the  general  term. 

No  other  point  urged  demands  comment. 

The  judgment  should  be  affirmed. 

(All  concur.) 
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Chicago  &  E.  I.  B.  Co.  v.  Hedges,  Admbc.^ 
(Supreme  Court  tf  Indiana.    AprU  10, 1885.) 

I.  KbOLIOBHCB— AcnOK  fob  DaKAGSS— WiLLFUI.  KiLLDTG— NeCBSSABT  AlliB* 

6ATI0N8. 

In  actions  against  a  railroad  company,  to  recover  damages  for  killing  a 
person,  when  the  pleading,  notwithstanding  the  frequent  use  of  the  words 
"purposely*  and  "willfully,"  does  not  charge  that  the  defendant  purposely 
or  willfully  killed  the  intestate,  or  purposely  or  willfully  ran  the  train  upon 
him,  or  caused  it  so  to  be  run  upon  him,  the  allegations  amount  to  no  more 
than  a  charge  of  kiUing  through  negligence, 
i.  Same— LiABiLTTT  ov  Railboad  OoicPAirr— Trbspabsbb. 

An  instruction  to  the  Jury  that  a  railroad  company  wiU  be  responsible  for 
the  injury  of  a  person  unlawfully  upon  the  railroad  track  if  its  employes  were 
guilty  of  negligence,  is  erroneous  under  any  issue, 
t.  Same— Trbspabsbb—Damaoss— Willful  Injubt  bt  Railway  Gompaet. 

A  person  unlawfully  upon  the  railway  track  can  recoTer  from  the  railway 
company  only  for  willful  injury. 

4.  Baxe—Pleadikg— Gbobs  Nbgligbncb. 

In  pleading,  the  words  ** gross  negligence*  and  "recklessness*  cannot  bs 
substituted  for  ''willfulness.^ 

5.  SAJCft^-YABIAECE  BETWEEN  PlEADIKO  AED  BtIDENCE—PbAGTXOB. 

Eyidence  of  willfulness  cannot  be  made  ayailable  under  a  pleading  which 
does  not  charge  willfulness. 
0.  Bame— What  is  Coetbibutobt  Keglioeege— Railboad  Cbobsikg— Neobs- 

SABT  PbBCAUTION. 

A  person  about  to  cross  a  railroad  track  to  be  free  from  negligence,  must 
take  such  precaution  as  could  reasonably  be  expected  of  an  ordinarily  pru- 
dent person  under  like  circumstances,  but  there  may  be  circumstances  which 
excuse  the  taking  of  the  usually  necessary  precaution  of  looking  and  listening. 
T.  BAlfE— Dbcbptztb  Afpbabaeoes. 

Negligence  cannot  be  imputed  to  one  who  is  deceiyed  by  appearances  cal* 
culated  to  deceive  an  ordinarily  prudent  man. 
t.  Sake— GoirrBiBUTOBT  Nbgligbncb— Qubstioe  fob  Jubt— Eyidbnge. 

The  question  of  contributory  negligence  may  be  submitted  to  the  Jury  when 
there  is  any  eyidence  tending  to  show  that  the  person  injured  was  thrown  off 
his  guard  by  conduct  of  the  defendant  which  might  haye  such  effect  upon  an 
ordinarily  prudent  man. 
tr  Save— Tbbspass— Railway  Track— Rights  of  the  Public. 

A  person  crossing  a  part  of  a  railway  track  habitually  used  by  the  public 
in  approaching  the  depot,  with  the  knowledge  and  consent  of  the  railway 
company,  is  not  a  trespasser. 
10.  Tblal— Instbuctions  to  Juby— Signing— Rby.  St.  Ind.  1881,  §  688. 

The  court  may  refuse  to  giye  instructions  to  the  Jury  not  signed  as  required 
by  section  538,  Key.  Bt.  1881. 

II.  Sahb— Habmlbss  Ebrob— Intbbbogatobibs  to  Juby—Genbbal  Vbbdict. 

Where  the  answers  to  interrogatories  could  not  haye  controlled  the  gen- 
eral yerdict,  there  is  no  injurious  error  in  the  action  of  the  court  in  refusing 
to  require  the  Jury  to  answer  more  fully  and  definitely  such  interrogatories. 
18.  Sake— Yabiangb  between  Gbnbbal  Ybbbict  and  Answbbs  to  Jntbbboga- 
tobies. 

That  the  answers  to  interrogatories  may  control  the  general  yerdict  ther« 
must  be  material  conflict  between  them. 

Appeal  from  Fountain  circuit  court. 

Black,  0.  The  appellee,  administratrix  of  the  estate  of  Daniel  T.  Hedges, 
deceased,  brought  her  action  against  the  appellant  to  recoYer  damages  for  the 
killing  of  said  Daniel  by  his  being  run  against  and  oyer  by  a  tndn  of  can 

»Petitton  for  a  rehearing  oyerruled  April  20, 188e,  ' Bebaarln*  dsaied. 

v.7N.B.no.9 — 51 
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owned  and  operated  by  the  appellant  upon  the  track  of  the  Indiana,  Bloom- 
ington  &  Western  Ball  way  Company,  in  the  town  of  Covington,  on  the  twen- 
ty-eighth of  March,  1883.  The  complaint  was  in  three  paragraphs;  all  charging 
that  tlie  death  was  caused  by  the  defendant's  negligence,  without  negligence 
on  the  part  of  the  intestate. 

There  has  been  some  discussion  as  to  whether  the  third  paragraph  charged 
a  willful  killing,  concerning  which  we  will  speak  presently. 
■  The  answer  was  a  general  denial.  .  A  jury  returned  a  verdict  for  the  plain- 
tiff for  $1,200.  and  answered  interrogatories.  The  defendant  objected  to  the 
receiving  of  the  verdict  and  the  discharge  of  the  jury,  and  moved  to  require 
the  jury  to  fully  answer  certain  of  the  interrogatories,  and  to  make  their  an- 
swers thereto  definite  and  responsive.  The  court  received  the  vei'dict  and 
discharged  tlie  jury.  The  defendant  moved  unsuccessfully  for  a  venire  de 
novo,  for  judgment  on  the  answers  to  interrogatories  notwithstanding  the 
general  verdict,  and  for  a  new  trial,  and  judgment  was  rendered  on  the  ver- 
dict. 

It  will  aid  in  the  decision  of  the  case  to  state  the  following  facts:  The  de- 
fendant owned  and  operated  a  railroad  which  connected  with  the  track  of  the 
Indiana*  Bioomingtont^  Western  Railway  Company,  a  short  distance  east  of 
the  depot  of  the  latter  company  at  Covington,  and,  by  an  arrangement  be- 
tween said  compai^ies,  used  the  track  of  said  latter  company  l>etween  said 
place  of  intersection  and  Dan  ville,  Ulinois.  Main  street,  in  Covington,  crossed 
the  tracks  of  said  latter  company;  being  one  main  track,  lying  east  and  west, 
and,'par^Iel  therewith,  two  side  tracks  or  switches.  The  defendant  was  mov- 
ing a  train  of  cars  towards  the  west  on  said  main  track.  At  some  distance 
east  of  said  crossing,  the  engine  was  detached  from  the  moving  train,  and 
was  run  with  quickened  speed  across  said  street  to  a  water-tank  240  feet  west 
of  said  crossing;  the  train  being  left  to  follow,  on  a  down  grade,  in  charge  of 
a  brakeman.  The  plaintiff's  intestate,  a  man  73  years  old,  having  approached 
on  sftid  street,  was  struck,  run  over,  and  killed  by  the  train. 

The  jury  found,  in  answer  to  interrogatories,  that  the  deceased  was  ap- 
proaching the  railroad  crossing  from  the  north;  that  he  was  walking;  that 
he  was  familiar ~with  the  locality  of  the  crossing;  that  he  had  known  of  the 
existence  of  the  railroad  at  that  place  for  10  or  more  years;  that,  he  had  been 
in  the  habit  of  going  to  the  depot, and  crossing  the  railroad  tracks  frequently: 
that  his  business  had  taken  him  to  the  depot,  at  or  about  the  same  hour  as 
tha(t  at  which  he  was  killed,  on  each  week-day  for  two  or  three  months  before 
he  was  killed;  that  he  was  on  his  way  to  the  depot  at  the  time  he  was  killed; 
that  the  street  on  which  he  was  walking  ran  nearly  north  and  south,  and 
crossed  the  railroad  nearly  at  right  angles;  that  the  train  was  approaching 
the  crossing  from  the  east;  that  there  were  two  side  tracks  at  the  crossing, 
both  lying  north  of  the  main  track,  one  of  them  "near  twenty  feet"  and  the 
other  "near  eight  feet"  from  the  main  track;  that  from  a  point  40  feet  north 
of  the  main  track  the  deceased  could  have  seen  "near  one  hundred  and  forty 
feet"  up  the  main  track  in  the  direction  of  the  approaching  train;  tliat,  had 
he  looked  when  he  reached  the  north  side  track,  he  could  have  seen  "near  one 
hundred  and  sixty  feet"  east  along  the  main  track;  that,  when  he  reached  the 
south  sidetrack  he  could  have  seen  "near  two  hundred  and  sixty  feet"  east 
along  the  main  track:  that  the  accident  happened  in  the  day-time;  that  the 
depot  was  west  of  the  crossing,  and  south  of  the  main  track;  that  the  depot 
platform  approached  within  five,  and  one-half  feet  of  the  west  side  of  the  street 
and  sidewalk  crossing. 

The  twenty-third  interrogatory  was  as  follows:  "Did  the  train  conductor 
stand  on  the  depot  platform,  and  shout  a  warning  to  the  deceased ?"  The  jury 
answered,  "He  hollowed;"  and  they  answered  that  this  was  not  done  before 
the  deceased  had  crossed  the  south  side  track,  and  that  it  was  done  before  be 
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had  ste[^)ed  on  the  main  track.  To  the  question,  '*  Was  the  conductor's  warn- 
ing in  tone  loud  enough  to  be  heard  at  the  Craig  House,  one  hundred  yards 
away?"  they  luiswered,  ''We  do  not  know."  They  answered,  further,  tliat 
there  was  a  brakeman  *'at  the  brakes  between  the  second  and  third  cars,  they 
being  together;"  that  he  did  not  sliout  a  warning  to  the  deceased  whjie  the 
latter  was  on  the  south  side  track.  The  thirtieth  interrogatory  was:  "Did 
this  brakeman  shout  a  warning  to  the  deceased  before  deceased  reached  the 
main  track?"  The  jury  answered,  ''He  shouted."  They  also  found  that  the 
train  was  approaching  the  crossing  at  the  rate  of  speed  of  about  four  miles 
per  hour;  that  there  were  11  cars  in  the  train,  all  loaded;  that  for  one-half  a 
mile  Uie  main  track  approached  the  road  crossing  from  the  east,  on  adescend- 
ii^g  grade  of  25  to  30  feet  to  the  mile;  that  the  deceased,  if  he  had  looked  in 
the  direction  of  the  approaching  train,  could  have  seen  it  in  time  to  stop  be- 
fore stepping  on  the  track  in  front  of  it;  and  that  the  train  could  not  have 
been  stopped  after  the  deceased  stepped  on  the  main  track,  and  before  it 
struck  him.  The  eighteenth,  nineteenth,  and  twenty-second  questions,  and 
the  answers  thereto,  were  as  follows:  "(18)  Was  the  deceased  struck  within 
the  limits  of  the  street  and  sidewalk?"  "We,  the  jury,  are  not  agreed." 
"(19)  Was  the  deceased  struck  west  of  the  crossing,  and  outside  of  the  limits 
of  the  street  and  sidewalk?"  "The  jury  are  unable  to  agree."  "(22)  How 
far  west  of  the  east  end  of  the  platform  was  deceased  when  the  train  struck 
him?"     "Jury  are  disagreed." 

The  allegations  of  the  third  paragraph,  to  which  we  need  to  direct  attein- 
tion,  were  as  follows:  "Said  defendant,  by  her  SHid  servants,  did  then  and 
there  carelessly,  negligently,  purposely,  willfully,  ancl  recklessly  detach  S£^id 
locomotive  engine  from  said  train  of  cars,  they  being  then  in  motion,  and 
run  and  drive  said  engine,  detached  as  aforesaid,  with  quickened  speed  to  the 
water-tank,  located  about  fifty  yards  west  of  said  depot,  near  said  last-named 
road's  track;  negligently,  purposely,  willfully,  and  recklessly  leaving  said  train 
to  follow,  there  being  a  descending  grade  from  thence  to  said  depot,  down 
which  said  engine  and  train  of  cars  were  then  moving." 

After  mentioning  certain  obstructions  to  the  view  of  one  approaching  said 
crossing  from  the  north,  the  pleading  alleged  "  that  on  said  twenty-eighth  day 
of  March,  Daniel  T.  Hedges,  in  the  pursuit  of.  bis  lawful  and  then  daily  avo- 
cation, was  walking  in  a  southerly  direction  on  said  highway  to  said  depot, 
located  in  the  south-west  angle  of  said  crossing,  and  as  he  had  reached  said 
crossing,  and  was  in  the  act  of  passing  over  said  main  track,  as  he  then  had 
a  lawful  right  to  do,  the  defendant,  by  her  servants  and  agents,  carelessly, 
negligently,  purposely,  willfully,  and  recklessly  caused  said  train  of  cars  to 
approach  said  crossing,  and  negligently,  carelessly,  purposely,  willfully,  and 
recklessly  omitted,  by  reason  of  their  having  detached  and  driven  away  the 
said  locomotive  engine  as  aforesaid,  while  so  approaching  said  crossing,  to 
give  any  signal  by  ringing  the  bell  or  sounding  the  steam  whistle,  or  other, 
wise,  by  reason  whereof  the  said  Daniel  T.  Hedges  was  unaware  of  their  ap- 
proach; that  by  reason  of  said  careless,  negligent,  willful,  and  reckless  man- 
agement of  said  train  of  cars,  they  were  thereby  driven  and  run  against  and 
upon  said  Daniel  T.  Hedges,  and  thereby  caused  his  instant  death,  without 
any  negligence  or  want  of  ordinary  care  on  hisi  part." 

Notwithstanding  the  frequent  use  of  the  words  "purposely"  and  "will- 
fully," the  pleading  does  not  charge  that  the  defendant  purposely  or  willfully 
killed  the  intestate,  or  purposely  or  willfully  ran  the  train  upon  him,  or  pur- 
posely or  willfully  caused  it  to  be  run  upon  him.  Tlie  allegations  amount  to 
no  more  than  a  charge  of  killing  through  negligence.  Ohio,  etc^f  Ry.  Co,  v. 
Selhy,  47  Ind.  471 ;  S,  C.  17  Amer.  Eep.  719;  Cincinnati,  etc.,  R.  Co.y.  Eaton, 
53  Ind.  307;  Pennsylvania  Co,  \.Sinclair$  62  Ind.  301;  Indianapolis,  etc., 
jB,  Co.  Y.McClaren,  62  Ind.  666 
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The  record  shdws  that  the  court  refused  to  give  to  the  Jury  a  number  6t 
instructions  asked  by  the  appellant.  It  does  not  appear  that  these  instruc- 
tions, or  any  of  them,  were  signed  as  required  by  the  Code,  (Rev.  St.  1881,  § 
533;)  therefore  the  appellant  cannot  be  heard  to  complain  of  the  refusal, 
{Stott  V.  Smith,  70  Ind.  298,  303.) 

At  the  request  of  the  appellee,  the  court  instructed  the  juiy  as  follows: 
"You  are  also  Instructed  that,  although  a  person  may  be  improperly  or  un- 
lawfully upon  a  railroad  track,  that  fact  alone  will  not  discharge  the  company 
or  its  employes  from  the  observance  of  reasonable  care;  and  if  such  a  person 
is  run  over  by  the  train,  and  killed  or  Injured,  the  company  Will  be  responsi- 
ble if  its  employes  were  guilty  of  gross  or  reckless  negligence,  and  could  have 
avoided  the  accident  by  the  exercise  of  reasonable  and  ordinary  care  and 
watchfulness."  This  instruction  was  clearly  erroneous.  If  a  person  be  un- 
lawfully upon  a  railroad  track,  the  railroad  company,  in  moving  its  trains 
upon  the  track,  does  not  owe  him  any  duty  except  to  not  purposely  or  will- 
fully injure  him.  If  he  be  willfully  injured,  his  contributory  negligence  will 
not  prevent  his  recovery;  but  if  he,  by  his  own  fault,  contribute  proximately 
to  his  own  injury,  he  cannot  recover  for  the  negligence  of  the  company  Prop- 
erly speaking,  there  are  no  degrees  of  negligence.  The  degree  of  care  devolv- 
ing on  one  as  a  duty  depends  upon  a  variety  of  circumstances,  and  negli- 
gence is  a  failure  to  perform  such  duty;  but  there  can  be  no  responsibility  for 
injury  caused  by  such  breach  of  duty  to  one  whose  own  fault  contributed 
proximately  to  his  injury.  In  pleading,  the  words  "gross  negligence"  and 
"recklessness"  cannot  be  substituted  for  willfulness;  and  if,  in  evidence,  the 
conduct  intended  to  be  represented  by  those  words  can  amount  to  willfulness, 
it  cannot  be  so  made  available  under  a  pleading  which  does  not  charge  will- 
fulness. And  it  would  be  error  to  instruct  a  jury  that  under  a  pleading  charg- 
ing a  willful  injury  they  might  find  for  the  plaintiff  by  mefely  finding  that 
the  defendant  was  guilty  of  negligence,  though  "gross  or  reckless  negligence," 
for  it  would  be  necessary  to  find  willfulness.  The  railroad  company  would 
not  be  liable  for  the  negligent  injury  of  a  peraon  in  the  situation  supposed  of 
the  plaintiff  in  the  instruction  above  quoted,  and  that  instruction  would  be 
erroneous  under  any  issue.  Cincinnati,  etc.,  R.  Co.  v.  Eaton,  supra;  Bi>an^ 
ville,  etc,,  R.  Co.  v.  Wolf,  59  Ind.  89;  Pennsylvania  Co,  v.  Sinclair,  supra. 

Some  other  questions  need  examination.  The  court  instructed  the  jury  as 
follows :  "It  is  the  duty  of  one  approaching  a  known  railway  crossing  to  look 
along  the  line  of  the  railroad  track,  and  see  if  any  train  is  approaching,  and 
if  he  fails  to  take  this  precaution,  and  goes  on  the  track,  this,  under  ordinary 
circumstances,  would  be  negligence.  If,  however,  in  this  case,  you  shall  find 
from  the  evidence  that  the  deceased  was  thrown  off  his  guard,  and  induced 
to  refrain  from  taking  this  precaution,  by  seeing  the  defendant's  engine  pass 
the  crossing  immediately  before  he  stepped  upon  the  railroad  track,  I  will 
submit  to  you  the  question  whether  or  not,  under  all  the  circumstances  then 
surrounding  the  deceased,  he  was  guilty  of  negligence." 

One  witness  testified  that,  after  the  engine  had  passed  "a  few  moments," 
he  heard  the  train  come  down.  Another  witness  testified  that  it  was  not 
more  than  two  minutes  after  the  engine  passed  the  waiting-room  of  the  depot 
that  the  cars  came  down.  Another  testified  that  he  could  not  tell  how  long 
the  interval  was;  that  he  reckoned  the  cars  were  about  400  yards  behind  when 
the  engine  passed  the  crossing.  This  witness  testified  that  he  rang  the  bell 
of  the  engine  continuously  from  a  point  east  of  the  crossing  until  the  engine 
reached  the  depot,  and  that  the  whistle  was  blown  for  the  crossing.  Another 
witness,  who  crossed  in  advance  of  the  intestate,  testified  that  he  crossed  after 
the  passing  of  the  engine,  and  went  into  the  depot,  and  was  inside  when  he 
beard  a  cry;  that  he  jumped  up  and  ran  to  a  window,  and  saw  the  cars  run 
over  the  old  man.    The  engineer  testified  that  the  engine  was  at  the  water- 
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tank  when  the  accident  occurred,  and  that  it  had  been  standing  there  al^oiit 
two  minutes  before  he  was  aware  of  the  accident.  The  fireman  testitied  that 
the  engine  passed  the  crossing  about  two  minutes  before  the  cars  came  up. 
There  was  evidence  of  obstruction  of  the  view  of  the  intestate  as  he  ap- 
proached the  crossing*  and  that  the  train  of  11  cars  loaded  with  coal  had  been 
running  without  an  engine  something  more  than  half  a  mile.  For  one-half 
a  mile  there  was  a  descending  grade  of  from  25  to  80  feet  per  mile.  When 
the  traiif  approached  the  crossing,  it  was  running  at  the  rate  of  about  four 
miles  an  hour.  The  brake  of  the  forward  car  was  then  set,  and  the  btake- 
man  was  then  at  the  brakes  of  the  second  and  third  cars,  and  the  train,  when 
it  struck  the  intestate,  was  not  more  than  240  feet  from  the  engine  standing 
at  the  water-tank.  The  train  consisted  of  fiat  cars,  the  highest  being  about 
six  feet  high.  It  was  not  shown  tbat  the  deceased  knew  the  time  of  this 
train,  but  there  was  some  evidence  tending  to  show  that  he  had  not  such 
knowledge. 

A  person  thus  about  to  cross  a  railroadi  to  be  free  from  negligence,  must 
take  such  precaution  as  could  reasonably  be  expected  of  an  ordinarily  prudent 
person- under  like  circumstances.  It  is  upon  this  reason  that  the  require- 
ment to  look  and  listen  is  based.  So  far  as  tlie  precaution  would  be  useless 
it  is  not  required.  Whether  reasonable  caution  was  exercised  by  the  intes- 
tate in  approaching  depended  upon  the  nature  aod  extent  of  his  knowledge 
of  facts,  and  his  opportunity  for  knowledge.  He  was  required  to  act  like  an 
ordinarily  prudent  man.  A  prudent  man's  attention  may  be  diverted  so  that 
he  will  fail  to  look  and  listen,  and  the  evidence  may  be  such  as  to  make  it 
proper  to  leave  to  the  jury  the  question  whether  it  was  negligence  for  hitn  to 
so  fail.  There  may  be  circumstances  which  excuse  the  taking  of  the  usually 
necessary  precaution  of  looking  and  listening.  See  Pennsylvania  Co,  v.  livr 
del,  100  m.  603;  Laverem  v.  Chicago,  etc.,  R.  Co,,  6  Amer.  &  Eng.  R.  Cas. 
274;  Philadelphia,  etc.,  R.  Co,  v.  Troutman,  Id.  117;  Smedis  v.  Brooklyn, 
ete., /i.  Co.,  88N.Y.  13. 

In  Indianapolis,  etc.,  R.  Co,  y.  McLin,  82  Ind.  485,  452,  it  was  said  that 
while  it  is  true  that  the  failure  of  a  railroad  company  to  give  warning  does 
not  relieve  a  person  about  to  cross  the  track  from  exercising  care  to  avoid  in- 
jury, '*yet  the  absence  of  such  warning  is  a  circumstance  to  be  taken  into 
consideration  in  determining  whether  he  did  exercise  the  degree  of  care  re- 
quired or  not.**    See  Pennsylvania  R.  Co.  v.  Ogier,  35  Pa.  St.  60,  71. 

It  would  be  a  hard  rule  to  impute  to  the  injured  person  as  his  negligence  a 
want  of  vigilance  which  could  be  said  to  have  been  produced  by  the  defend- 
ant's negligence.  Kegligence  cannot  be  imputed  to  one  who  is  deceived  by 
appearances  calculated  to  deceive  an  ordinarily  prudent  man. 

The  interval  of  time  between  the  passing  of  the  engine  and  the  coming  of 
the  train  might,  under  the  evidence,  have  been  found  by  the  jury  to  have  been 
very  short;  and  considering  this  fact  in  connection  with  the  evidence  that 
the  whistle  was  sounded  as  the  engine  approached;  that  the  bell  was  rung  as 
the  engine  passed;  that  the  cars,  only  six  feet  in  height,  came  on  without 
signal;  that  the  view  was«pbstructed;  and  that  the  intestate  had  no  knowl- 
edge of  the  time  of  the  train, — the  jury  might  conclude  that  the  attention  of 
the  intestate  was  diverted,  so  that,  wljbhout  negligence  on  his  part,  he,  for 
this  reason,  did  not  see  the  train  in  time  to  escape;  that  his  conduct  was  in- 
fluenced by  the  defendant's  negligent  acts,  and  he  was  thus  thrown  off  his  . 
guard,  so  that  without  his  having  acted  otherwise  than  as  might  have  been 
excusable  in  a  prudent  man,  under  the  circumstances,  he  was  run  down. 
Where  the  conduct  of  the  defendant  was  plainly  negligent  and  caused  the 
injury,  and  there  is  dispute  or  doubt  as  to  the  negligence  of  the  plaintiff,  the 
conclusion  of  one  man,  though  learned  in  the  law,  should  not  be  forced  upon 
12  men  sworn  to  tiy  the  facts.    If  there  was  any  evidence  tending  to  show 
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that  the  pUdntifTs  intestate  was  thrown  off  his  guard  by  such  means  as  might 
have  such  effect  upon  an  ordinarily  prudent  man, — and  we  think  there  was 
some  such  eveidence, — it  was  n6t  wrong  to  submit  to  the  jury  the  question 
of  contributory  negligence. 

If,  without  disagreement,  the  jury  had  returned  definite  and  responsive  an- 
swers to  the  interrogatories  upon  which  they  disagreed,  and  those  which  they 
did  not  answer  fully,  aiid  if  the  answers  to  such  interrogatories,  taken  in  con- 
nection with  the  other  answera  given,  could  not  have  controlled  the  general 
verdict  and  authorized  a  judgment  contrary  thereto,  whatever  might  have 
been  the  character  of  the  answers  to  the  interrogatories  which  were  not  an- 
swered satisfactorily,  then  the  appellant  was  not  injured  by  the  action  of  the 
court  in  reference  to  those  answers.  Indianapolis,  etc.,  H.  Co.  v.  Stout,  53 
Ind.  143;  West  v.  Cavins,  74Ind.  265;  JSToakes  v.  Morey,  30  Ind.  103;  North- 
western Mut.  Life  Ins.  Co.  v.  Heimann,  93  Ind.  24. 

We  may  examine  whether  there  was  any  injurious  error  in  such  action  of 
the  court,  in  connection  with  our  examination  as  to  whether  the  court  erred 
in  overruling  the  motion  for  judgment  on  the  interrogatories  notwithstand- 
ing the  general  verdict.  That  the  answers  to  interrogatories  may  control 
the  general  verdict,  there  must  be  material  conflict  between  the  answers  and 
the  verdict:  the  answers  must  exclude  every  conclusion  that  would  author- 
ize the  general  verdict,  and  there  must  be  a  repugnancy  that  could  not  have 
been  removed  by  any  additional  finding  as.  to  other  facts  which  could  have 
been  made  upon  any  evidence  admissible  under  the  issues.  Indianapolis, 
etc.,  R.  Co.  V,  Stout  supra;  Indianapolis,  etc.,  R.  Co.  v.  McCaffrey,  62  Ind. 
552;  Woollen  v.  Wishmier,  70  Ind.  108;  West  v.  Cavins,  supra. 

The  question  in  issue  was  whether  the  deceased  was  killed  through  the  neg- 
ligence of  the  defendant,  without  his  contributory  negligence.  Suppose  that 
the  jury,  instead  of  disagreeing,  had  answered  that  the  deceased  was  struck 
a  few  feet  west  of  the  line  of  the  street:  if  he  was  a  trespasser,  there  could 
have  been  no  recovery,  for  willfulness  was  not  in  issue.  But  it  would  not 
necessarily  follow  from  such  an  answer  that  he  was  a  trespasser.  Under  the 
issues,  there  might  have  been,  without  variance,  evidence  showing  that  the 
deceased  was  rightfully  at  such  place  outside  of  the  limits  of  the  street  as 
surveyed.  The  place  where  he  was  struck,  while  not  within  such  limits,  may 
have  been  used  habitually  by  the  public  in  approaching  the  depot,  with  the 
knowledge  and  consent  of  the  defendant,  as  a  part  of  the  highway,  and  may 
thus  have  constituted  a  part  of  the  public  crossing.  1  Thomp.  Neg.  416, 417, 
and  authorities  there  cited.  It  might  have  been  that  the  defendant  would 
be  liable  for  injuring  him  through  negligence,  whatever  answers  had  been 
given  by  the  jury  to  these  interrogatories.  Without  a  finding  upon  a  fact  as 
to  which  no  interrogatory  was  propounded,  no  answer  which  would  control 
the  verdict  could  have  been  made  to  the  questions  upon  which  the  jury  dis- 
agreed. 

The  appellant  was  dissatisfied  with  the  answers  to  the  twenty-third  and 
thirtieth  interrogatories.  No  answer  which  could  have  been  xixpected  would 
have  shown  exactly  where  the  deceased  was  when  the  conductor  and  the 
brakeman  shouted,  or  that  he  could  have  heard  them,  or  that  the  defendant 
was  not  guilty  of  negligence  which  caused  the  intestate's  death  without  his 
contributory  negligence.  An  afiirmative  answer  could  not  have  rendered  the 
special  findings  capable  of  controlling  the  general  verdict. 

It  is  earnestly  insisted  that  the  answers  to  the  interrogatories  in  relation 
to  the  distance  along  the  main  track  towards  the  east  to  which  the  deceased 
could  have  seen  from  certain  points  north  of  that  track  precluded  recovery 
by  showing  contributory  negligence.  None  of  the  answers  showed  that  the 
cars  could  have  been  seen  by  him  from  such  points.  The  place  at  which  the 
train  was 'When  he  Was  at- those  points  were  not  found  or  inquired  about. 
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There  was  no  finding  as  to  the  distance  from  the  crossing  to  the  place  where 
the  engine  was  detached*  and  it  was  not  shown  at  what  speed  the  intestate 
approached  the  crossing.  One  of  the  answers  indicated  that,  if  the  intestate 
had  looked  in  the  direction  of  the  train,  he  could  have  neen  it  in  time  to  stop 
before  stepping  iipon  the  track  in  front  of  it.  This  answer  was  not  neces- 
sarily inconsistent  with  the  existence  of  such  facts,  through  the  defendant's 
fault,  as  were  reasonably  calculated  to  distract  the  attention  of  the  intestate, 
and  throw  him  off  his  guard,  so  that,  without  his  being  subject  to  the  im- 
putation of  imprudence,  he  might  have  failed  to  look  for  the  train.  IJ  has 
been  held  that  the  fact  that  a  person  attempting  to  cross  a  railroad  does  not, 
at  the  instant  of  stepping  on  it,  look  to  ascertain  if  a  train  is  approaching,  is 
not  conclusive  of  want  of  due  care  on  his  part.  Plummer  v. Baste^fi  R*  Co.^ 
73  Me.  591.    See,  also,  Pennsylvania  R.  Co.  v.  Ogier,  supra. 

Under  the  motion  for  judgment,  no  presumptions  can  be  indulged  in  this 
court  against  the  general  verdict,  but  all  presumptions  must  be  indulged  in 
its  favor.  Kotwithstanding  these  answers,  there  could  have  been  evidence 
tending  to  establish  facts  which,  if  stated  in  answers  to  interrogatories*  would 
have  shown  the  intestate  not  guilty  of  contributory  negligence.  Terre  ffaute^ 
etc.,  R.  Co.Y.  Clark,  73  Ind.  168. 

Certain  specifications  of  causes  in  the  motion  for  a  new  trial  related  to  the 
admission  of  evidence  as  shown  by  a  certain  special  bill  of  exceptions.  The 
general,  bill  of  exceptions,  purporting  to  contain  all  the  evidence,  shows  thei; 
evidence  to  which  objection  was  made  to  have  been  materially  different  from 
that  shown  in  the  special  bill.  In  view  of  this  discrepancy,  we  will  not  fur- 
ther extend  this  opinion.    The  judgment  should  be  reversed. 

T.  F.  Davidaon,  0.  E.  Booe,  and  W.  Armstrong,  for  appellant. 

R.  B.  JoTieSy  C.  D.  Jones^  R,  C.  Gregory,  and  W.  B.  Gregory y  for  appellee. 

Per  Curiam.  Upon  the  foregoing  opinion  it  is  ordered  that  the  judg-' 
ment  be  reversed,  at  the  costs  of  the  appellee,  and  the  cause  is  remanded 
for  a  new  trial. 


(107  Ind.  Bl) 

Louisville,  N.  A.  &  C.  Ry.  Co.  v.  Bryan. 

{Supreme  Court  of  Indiana.    June  16, 1886.) 

Nboligbhcb—Plbadino— Willful  Injubt. 

a  complaint  againsi  a  railroad  company  for  an  injury  at  a  crossing,  to  be 
good  witliout  an  averment  of  freedom  from  contributory  negligence,  must 
show  that  the  injury  was  willfully  inflicted:  and»  where  the  facts  stated  do 
not  show  that  the  act  was  intentional,  and  done  recklessly,  with  a  willing- 
ness to  inflict  the  injury,  the  complaint  is  bad  on  demnrrer. 

Appeal  from  Clinton  circuit  court. 

W.  H.  Russell  and  Geo.  W.  Friedley^  for  appellant. 

/.  B.  Sherwood^  for  appellee. 

Mitchell,  J.  This  action  was  brought  by  Bryan  against  the  railway 
company,  to  recover  damages  for  killing  one  horse  and  ii\juring  anothei 
while  both  were  being  driven,  in  a  buggy,  jay  the  plaintiff,  across  the 
defendant's  track,  at  a  street  crossing  in  the  northern  part  of  the  city 
of  La  Fayette.  The  complaint  was  in  two  paragraphs,  one  of  which 
counted  upon  the  negligence  of  the  defendant,  while  the  other  was  to 
recover  for  an  injury  alleged  to  have  been  purposely  or  willfully  commitr 
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ted.  In  the  one  paragraph  suitable  averments  to  the  effect  that  the 
plaintiff  exercised  due  care,  and  wos  without  fault,  are  found.  In  the 
other  no  such  averments  are  contained.  By  their  gener^  verdict  the 
jury  found  for  the  plaintiff  on  the  latter  paragraph,  and  for  the  defend- 
ant on  the  first.     Judgment  was  rendered  accordingly. 

One  of  the  errors  assigned  is  that  the  court  erred  in  overruling  a  de- 
murrer to  that  paragraph  of  the  complaint  upon  which  the  verdict  and 
judgment  against  the  appellant  rest.  There  being  uo  averment  that  the 
plaintiff  was  without  fault,  an  inference  arises  that  he  may  have  been 
guilty  oi  contributory  negligence,  and  therefore,  unless  the  complaint, 
by  the  specific  statement  of  facts,  rebuts  this  inference,  or  charges  that 
the  injury  wad  purposely  and  willfully  committed,  it  states  no  cause  of 
action.     The  charging  part  of  the  paragraph  is  in  these  words: 

''And  that  said  collision  was  caused  by  the  reckless,  negligent,  and  willful 
conduct  of  said  employes  and  servants  of  said  defendant  is  the  management 
of  said  locomotive,  in  this,  to-wit:  that  said  locomotive  was  being  propelled 
at  an  exceedingly  high  and  dangerous  rate  of  speed,  and  was  being  propelled 
backwr.rd8,  and  that  the  whistle  on  said  locomotive  was  not  sounded,  and  the 
bell  was  not  rung,  to  give  warning  of  the  approach  of  said  locomotive,  by  the 
employes  and  servants  of  said  defendant  in  charge  of  said  locomotive;  that 
said  crossing  was  made  extra  dangerous  by  the  track  being  hidden  from  view 
for  some  distance  by  intervening  buildings, — ^all  of  which  was  well  known  to 
said  defendant,  and  its  servants  and  employes,  as  aforesaid." 

The  general  charge  is  that  the  collision  was  caused  by  the  reckless, 
negligent,  and  willful  conduct  of  the  defendant's  employes  and  servants. 
The  specific  acts  of  willfulness  chai^ged,  are  that  they  propelled  the  loco- 
motive backwards  over  a  crossing  which  was  hidden  frond  view  by  inter- 
vening buildings,  at  a  dangerous  rate  of  speed,  without  giving  warning 
by  ringing  the  bell  or  sounding  the  whistle.  That  the  conduct  imputed 
to  the  employe  of  the  railway  company  was  negligent  cannot  be  doubted; 
but  negligence,  no  matter  how  gross,  cannot  avail  in  an  action  where  it 
is  necessary,  on  account  of  the  plaintiff's  contributory  negligence,  to  aver 
and  prove  that  the  injury  was  inflicted  by  design,  or  with  an  actual  or 
constructive  intent.  In  such  a  case  it  is  incumbent  on  the  plaintiff  to 
aver  and  prove  that  the  injury  was  intentional,  or  that  the  act  or  omis- 
sion which  produced  it  was  willful,  and  of  such  a  character  as  that  the 
injury  which  followed  must  reasonably  have  been  anticipated  as  the  nat- 
uml  and  probable  consequence  of  the  act.  Where  one  person  n^li- 
gently  comes  into  a  situation  of  peril,  before  another  can  be  held  liable 
to  an  injury  to  him,  it  must  appear  that  the  latter  had  knowledge  of  his 
situation  in  time  to  have  prevented  the  injury;  or  it  must  appear  that 
the  injurious  act  or  omission  was  by  design,  and  was  such,  considering 
time  and  place,  as  that  its  natural  and  probable  consequence  would  be 
to  produce  serious  hurt  to  some  one.  To  constitute  a  willful  injury  the 
act  which  produced  it  must  have  been  intentional,  and  must  have  been 
done  under  such  circumstances  as  evinced  a  reckless  disregard  for  the  safety 
of  others,  and  a  willingness  to  inflict  the  injury  complained  of.  It  in- 
volves conduct  which  is  quasi  criminal.     LouimUe^  etc.^  Co.  v.  Abjurpky^ 
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9  Bush,  528;  Same  v.  fWbumj  6  Bush,  574;  Peoria  Bridge  Ass^n  v.  Loomis^ 
20  HI.  236. 

The  facts  averred  fail  to  bring  the  case  within  either  of  the  foregoing 
conditions,  or  to  indicate  an  actual  or  constructive  intent  on  the  part  of 
the  appellant.  It  does  not  appear  that  its  employes  knew  of  the  pres- 
ence of  the  plaintiff  or  his  team,  nor  is  there  anything  averred  from  which 
it  can  be  inferred  that  the  crossing,  and  its  surroundings,  were  such  as 
that  the  natural  and  probable  consequence  of  running  an  engine  over  the 
highway  in  the  manner  described  would  result  in  an  injury.  The  facts 
are  in  nowise  different  from  those  involved  in  the  ordinary  case  where  a 
locomotive  is  run  over  a  highway  at  a  high  rate  of  speed  without  giv- 
ing the  statutory  signals.  These  are  merely  acts  of  non-feasance,  not  of 
aggressive  wrong.  The  consequences  of  undenied  contributory  negli- 
gence cannot  be  avoided,  in  such  a  case,  by  the  fact  that  the  track  was 
"hidden  from  view  for  some  distance  by  intervening  buildings."  That 
the  appellant  may  have  been  grossly  and  culpably  negligent  maiy  be  ad- 
mitted, but  until  the  plaintiff  is  willing  to  assert  that  he  was  himself 
without  fault  he  is  not,  upon  the  specific  facts  stated  in  the  paragraph 
under  consideration,  entitled  to  maintain  an  action.  Louisville^  etc.^Ry. 
Co.  V.  Schmidt,  5  N.  E.  Rep.  684;  Ivena  v.  (Xncinnati,  W.  &  M.  Ry. Co.,  103 
Ind.  27;  S.  C.  2  N.  E.  Rep.  134;  Terre  Haute,  etc.,  R.  Oo.  v.  Graham,  95 
Ind.  286;  Pennsylvania  Oo.  v.  Sindair,  62  Ind.  301;  S.  C.  30  Amer.  Rep. 
185;  iTidianapdiSj'ett:.,  6o.  v.  McClaren,62  Ind.  566;  Chicago,  etc.,  Co.  v. 
Hedges,  105  Ind.  398;  S.  C.  anU,  801 . 

The  words  "willful"  and  "negligent,'* used  in  conjunction,  havenot  al- 
ways been  employed  with  strict  regard  for  accuracy  of  expression.  To 
say  that, an  injury,  resulted  frqm  the  negligent  and  willful  conduct  of  an- 
other is  to  affirm  that  the  same  act  is  the  result  of  two  exactly  opposite 
mental  conditions.  It  is  to  affirm  in  one  breath  that  an  act  was  done^ 
througii  inattention, — thoughtlessly,  heedlessly, — and  at  the  same  time 
purposely  and  by  design.  It  seems  to  be  supposed  that,  by  coupling 
the  words  together,  a  middle  ground  between  negligence  and  willfulness, 
between  acts  of  non-feasance  and  misfeasance,  may  be  arrived  at.  It  is 
only  necessary  to  say  that  the  distinction  between  cases  falling  within 
the  one  class  or  the  other  is  clear  and  well  defined,  and  cases  in  neither 
class  are  aided  by  importing  into  them  attributes  pertaining  to  the  other. 
Beach,  N^.  67, 68.  What  has  been  said  disposes  of  all  other  pertinent 
questions  arising  on  the  instructions  given  and  refused. 

The  demurrer  to  the  paragraph  of  the  complaint  under  consideration 
should  have  been  sustained.  For  the  error  in  overruling  it,  the  judg« 
ment  is  reversed,  with  costs. 
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(102  N.  T.  SU) 

CSoBSE  V.  Peck  and  another. 
(Omtrt  of  Appeali  of  New  Tork,    June  1, 1886.) 

L  EVIDBKCB— WbITTEW  CONTRACT— MODIFICATION  OP,  BY  PaBOU 

The  rule  that  parol  evidence  is  inadmissible  to  add  to  or  vary  the  terms  of 
a  written  contract  ^  precludes  evidence  of  the  negotiation  which  preceded,  or 
conversation  which  accompanied,  the  making  of  it,  unless  necessary  to  ex- 
plain ambiguous  provisions,  the  meaning  of  which  cannot  be  ascertained  with 
certainty  by  an  inspection  of  the  written  instrument. 
%  Sahb— Bt  New  Aorbemsnt  with  New  Considbratioit. 

A  written  contract  may  be  modified  by  a  subsequent  new  and  distinct  oral 
agreement  upon  a  new  consideration,  but  In  this  case  the  oral  evidence  of  the 
bargain,  ana  of  the  explanation  accompanying  the  execution  of  the  written 
contract,  instead  of  showing  a  modification  of  the  writing,  tends  to  show 
shnply  that  the  writing  never  expressed  theTeal  agreement  of  the  parties,  and 
plaintlfF  allowed  it  to  stand  unaltered,  on  the  assurance  of  defendant's  agent 
Uiat  a  delivery  of  a  certain  less  number  of  brick  per  month  wbuld  be  accepted 
in  lieu  of  the  number  called  for  by  its  terms.  Held,  that  the  court  erred  In 
refusing  to  charge  that  what  took  place  between  the  parties  previous  to  or  at 
the  time  of  the  execution  of  the  written  contract  was  Inadmissible  to  vary  or 
modify  It,  and  that  a  new  agreement  must  be  shown. 

t.  flAXB— iNSTBUOnON. 

The  court  also  refused  to  charge  that  if  the  evidence  on  which  the  alleged 
modification  of  the  written  contract  depends,  is  only  of  what  took  place  con- 
temporaneous with  the  execution  of  the  written  contract,  then  no  modifica- 
tion was  shown.    EM  error. 

Appeal  from  general  term  supreme  oourt|  Third  deportmenti  affirm* 
log  a  verdict  in  favor  of  the  plaintifif. 
Qw.  S.  Hamlin^  for  appellants. 
P.  Oantinef  for  respondent. 

Andrews,  J.  The  rule  that  parol  evidence  is  inadmissible  to  add  to 
or  vary  the  terms  of  a  written  contract  precludes  evidence  of  the  n^o- 
tiation  which  preceded,  or  conversation  which  accompanied,  the  making 
of  it,  unless  necessary  to  explain  ambiguous  provisions,  the  meaning  of 
which  cannot  be  ascertained  with  certainty  by  an  inspection  of  the  writ- 
ten instrument.  We  think  the  trial  judge  in  his  refusal  to  charge  £Etiled 
to  properly  enforce  this  familiar  principle  in  the  law  of  evidence. 

By  the  written  contract  the  plaintiff  sold  to  the  defendants  2,000,000 
hard  brick,  to  be  delivered  ^^by  barge  Relief  and  sloop  Clinton,  or  other 
boats  of  equal  capacity,  in  case  Relief  or  Clinton  is  withdrawn,  b^in- 
ning  about  June  1, 1881,  and  vessels  to  run  steadily  thereafter."  The 
complaint  sets  forth  the  written  contract,  and  alleges  that  it  was  subse- 
quently modified  by  a  verbal  agreement  between  the  parties,  to  the  ef* 
feet  that  the  plaintiff  should  not  be  required  to  deUyer  more  than  500,- 
000  brick  per  month.  It  then  avers  a  delivery  of  615,366  brick  prior 
to  June  30,  1881,  pursuant  to  the  modified  contract;  that  the  defend- 
ants on  that  day  refused  to  pay  the  balance  of  $945.99,  then  due  for  the 
brick  previously  delivered,  except  on  the  condition  that  the  plaintiff 
would  give  security  for  future  deliveries,  and  allies  performance  on  the 

^  Respecting  the  admiasibility  of  parol  evidence  to  Tsiy  or  add  t4  a  written  oontraoL 
■ee Biederman y.  O'Connor,  aH)  7  N.  B.  Rep.  467. 
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part  of  the  plaintiff,  and  demands  judgment  for  the  simi  of  9945.99. 
The  defendajits  in  their  answer  deny  that  the  contract  was  modified,  or 
that  it  had  heen  performed  hy  the  plaintiff,  and,  as  a  counter-claim,  al- 
lege a  breach  of  the  contract  by  the  plaintiff  in  not  delivering  thb  re- 
mainder of  the  brick  contracted  for,  resulting  in  damage  to  the. defend- 
ants. 

It  was  conceded  on  the  trial  that  the  plaintiff  delivered  on  the  con- 
tract only  the  515,366  brick  mentioned,  and  it  was  insisted  in  her  be- 
half that  she  was  excused  from  making  further  deliveries  by  the  refusal 
of  the  defendants,  on  the  thirtieth  of  June,  1881,  to  pay  the  $945.99, 
except  on  the  condition  of  giving  security  for  fiiture  performance, — an 
obligation  not  imposed  by  the  contract.  The  defendants,  on  their  part, 
denied  that  they  had  exacted  security  as  a  conditioji  of  making  the  pay- 
ments required  by  the  contract,  and  they  insisted  that  under  the  con- 
tract the  plaintiff  was  bound  to  deliver  to  them  all  brick  carried  by  the 
Relief  ^d  Clinton,  or  any  vessel  or  vessels  substituted  therefor,  until 
the  whole  quantity  provided  for  by  the  contract  was  supplied;  and  that 
the  plaintiff,  prior  to  the  thirtieth  of  June,  1881,  had  broken  the  con- 
tract by  delivering  to  other  parties  a  cargo  carried  by  the  Carrie  Gurnee, 
a  vessel  which  had  been  substituted  for  the  Clinton,  withdrawn.  In 
support  of  their  counter-claim  the  defendants  proved  that  on  the  thir- 
tieth of  June  brick  had  advanced  in  price,  and  that  up  to  the  last  of 
September  the  market  price  in  New  York  was  considerably  greater  than 
the  price  fixed  in  the  contract,  and  that  the  cargo  of  the  Carrie  Gurjiee 
was  delivered  to  other  parties.  The  plaintiff,  on  the  trial,  anticipated 
and  sought  to  avoid  the  defense  that  deliveries  had  not  been  made  as 
fast  as  required  by  the  contract,  by  giving  proof  upon  the  issue  of  modi- 
fijcation  alleged  in  the  answer.  In  support  of  this  issue  she  was  per- 
mitted to  show,  under  objection,  that  the  oral  bargain  which  immedi- 
ately preceded  the  signing  of  the  contract  was  for  the  delivery  of  only 
500,000  brick  in  each  month,  and  that,  immediately  after  the  contract 
had  been  presented  to  and  signed  by  the  plaintiff,  the  plaintifi^s  agent 
read  it  over  a  second  time,  and  called  the  attention  of  Martin,  who  acted 
in  the  transaction  for  the  defendants,  to  the  omission  of  a  provision  lim- 
iting the  deliveries  to  500,000  brick  a  month]  that  they  then  figured  up 
the  capacity,  of  the  two  vessels  at  500,000  a  month,  and,  on  Martin's 
assurance  that  a  delivery  of  that  number  each  month  would  be  satisfac- 
tory to  the  defendauts,  nothing  further  was  done,  or,  to  use  the  language 
of  the  witness,  "We  let  it  go  at  that."  It  does  not  appear  that  the 
written  contract  had  been  delivered  before  this  conversation  occurred. 
The  oral  bargain,  the  drawing  and  execution  of  the  written  contract,  and 
the  conversation  alluded  to,  took  place  at  the  same  interview;  the  whole 
transaction  occupying  a  few  moments.  The  plaintiff's  agent  further  tes- 
tified that  he  saw  Martin  a  few  days  afterwards,  and  said  to  him  that 
the  contract  was  not  drawn  according  to  the  agreement,  and  that  Martin 
iteplied,  "All  you  have  to  do  is  to  send  us  five  hundred  thousand  brick* 
a  month,  and  we  ara  perfectly  satisfied ;"  to.  which  the  plaintiff's  i^ent 
ipesponded,  "All  right,? 
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It  is  clear  that  the  oral  evidence  of  the  bargain,  and  of  the  conversar 
tion  accompanying  the  making  of  the  written  contract,  was  inadmissible 
to  limit  the  obligation  of  the  plaintiff  thereunder  to  a  delivery  of  500,000 
brick  per  month.  The  admission  of  the  evidence  for  this  purpose  would 
be  in  the  very  teeth  of  the  settled  rule  to  which  we  have  adverted.  The 
contract  made  the  carrying  capacity  of  the  vessels,  steadily  employed, 
and  not  a  specified  number  of  brick  per  month,  the  measure  of  the  do- 
liveries  until  the  whole  number  should  be  furnished.  It  is  the  clear  im- 
port of  the  contract  that  the  plaintiff  should  make  deliveries  as  fast  ua 
they  could  be  made  by  the  designated  vessels,  runninpc  steadily  from  the 
time  the  deliveries  were  to  commence.  To  ingraft  upon  the  writing  the 
limitation  indicated  by  the  oral  bargain  would  be  to  add  a  new  term  to 
the  written  contract,  qiialifying  its  plain  meaning. 

The  trial  judge,  in  admitting  the  evidence,  recognized  the  general  prin- 
ciple of  the  inadmissibility  of  parol  evidence  to  vary  a  written  contract, 
but  put  his  ruling  upon  the  ground  that  the  evidence  was  competent 
upon  the  issue  of  modification.  The  evidence  of  what  waa  said  when 
the  writing  was  executed,  did  not  per  Be  tend  to  establish  this  issue. 
That  a  written  contract  may  be  modifier^  by  a  subsequent  new  «ind  dis- 
tinct oral  agreement  upon  a  new  consideration  is  unquestionable.  (Greenl. 
Ev.  §  303;)  but  the  oral  evidence  of  the  bargain,  and  of  the  explanation 
accompanying  the  execution  of  vhe  written  contract,  instead  of  showing 
a  modification  of  the  writing,  tends  to  phow  simply  that  the  writing 
never  expressed  the  real  agreement  of  the  parties,  and  chac  the  plaintiff, 
knowing  the  contents  of  the  writing,  assented  to  let  it  stand  unaltered  on 
the  assurance  of  Martin  that  a  delivery  of  500,000  brick  a  month  would 
be  accepted  in  lieu  of  performance  according  to  its  terms.  The  evidence 
might  perhaps  be  pertinent  in  an  action  for  the  reformation  of  the  written 
contract,  but  this  relief  was  not  within  the  scope  of  the  case  made  by  the 
complaint,  and  the  case  was  tried  by  the  plaintiff  upoi  the  theory  that 
the  non-delivery  of  the  cargo  of  the  Carrie  Qumee  was  justified  by  the 
verbal  agreement.     The  case  was  presented  to  the  jury  ir  this  aspect. 

Assuming  that  the  oral  evidence  ot  the  bargain,  «nd  of  the  conversa- 
tion between  the  parties,  contemporaneous  with  the  writing,  was  com- 
petent by  way  of  giving  color  and  support  to  other  evidence  tending  to 
show  a  subsequent  modification;  the  court,  we  think,  erred  in  ref^ising 
to  charge  certain  propositions  presented  by  the  counsel  foi  the  derend- 
ants.  He  was  requested  to  charge  that  what  took  place  between  the  par- 
ties previous  to  or  at  the  time  of  the  execution  of  the  written  contract  was 
inadmissible  to  vary  or  modify  it,  and  that  to  establish  a  modification  it 
must  be  shown  that  there  was  a  new  agreement  made  subsequent  to  the 
execution  and  delivery  thereof.  The  court  was  also  requested  to  charge 
that  if  the  evidence  on  which  the  aUeged  modification  of  the  written  con- 
tract depends,  is  only  of  what  took  place  contemporaneously  with  the 
execution  of  thfe  written  contract,  then  no  modification  had  been  shown. 
The  court  refused  to  charge  either  of  th^e  propositions,  and  the  counsel 
fer  the  defendants  except^.  We  think  the  defetidanfts  We^  -entitied  to^ 
these  instructions.     The  only  evidence  tending  to  shoW  axhodifioatiotf 
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of  the  written  agreement  subsequent  to  its  execution  is  found  in  the  testi- 
mony of  the  plaintiff's  agent,  that  at  the  interview  with  Martin,  10  days 
or  more  after  the  contract  was  executed,  Martin  consented  to  accept  a 
monthly  delivery  of  500,000  brick  as  a  performance  of  the  contract. 
Such  consent,  if  given,  operated,  until  revoked,  as  a  waiver  of  strict  per- 
formance according  to  the  terms  of  the  written  contract.  But  the  defend- 
ant's agent,  Martin,  denied  that  such  an  interview  took  place.  Upon 
this  state  of  the  evidence  it  was  important  for  the  defendants  that  the  - 
jury  should  be  explicitly  instructed  as  to  the  effect  of  the  parol  evidence 
of  tiie  oral  bargain,  and  the  conversation  contemporaneous  with  the  writ- 
ing. That  evidence,  disconnected  with  what  occurred  at  the  subsequent 
interview,  furnished  no  excuse  for  a  non-performance  of  the  written  con- 
tract according  to  its  terms.  The  trial  judge,  in  his  charge,  nevertheless 
seems  to  have  left  it  to  the  jury  to  determine,  upon  the  parol  evidence 
of  the  baiigain  and  the  contemporaneous  conversation,  whether  the  con- 
tract had  been  modified.  In  this  posture  of  the  case  the  def^dants 
made  the  requests  to  chaise,  for  the  purpose  of  sharply  presenting  the 
point  that  what  occurred  on  the  day  and  at  the  time  the  written  contract 
was  executed  did  not  independently  constitute  a  modification. 

The  daim  of  the  counsel  for  the  plaintiff,  that,  assuming  that  the  court 
erred  in  its  refusal  to  chai^ge,  nevertheless  the  error  was  harmless  for  the 
reason  that  the  proof  establishes  that  in  the  month  of  June  as  many  brick 
were  delivered  by  the  Belief  and  the  Carrie  Gumee  as  would  have  been 
delivered  by  the  Relief  and  Clinton,  if  the  latter  vessel  had  not  been  with- 
drawn, and  that  the  contract  was  satisfied  by  delivering  in  the  aggregate 
as  many  brick  as  these  vessels,  steadily  running,  could  have  delivered, 
is  not  tenable.  It  does  not  conclusively  appear  that  as  many  brick  were 
delivered  by  the  Relief  and  the  Carrie  Gumee  as  would  have  been  de- 
livered  by  the  Relief  and  the  Clinton  during  the  same  time. 

For  the  error  in  the  refusal  to  chaige,  the  judgment  should  be  reversed^ 
and  a  new  trial  granted* 

(All  concur.) 

a02  N.  T.  639) 

SoNNEBORN  V.  LiBBEY  and  others.* 

(Court  of  Appeals  of  New  York,    Jtiii^  16, 1886.) 

1.  Baitkbtjftct— Uhttbd  Statbs  Coubt  has  Powbb  to  Re^oibb  ▲  Bovn  ov 
iBDBMKrrr  to  Party  Whose  Goods  abb  Seized  undbb  Wabrabt. 

Defendants,  in  1878,  instituted  proceedings  against  plaintiff  in  the  United 
States  district  court  in  Alabama,  to  have  him  declared  a  bankrupt,  and;  after 
the  issuance  of  a  provisional  warrant  of  bankruptcj  against  plamtifl's  estate, 
and  the  seizing  of  his  goods,  defendants  were  required  to  give  a  bond  to  in- 
demnify him  from  damages  from  the  obtaining  of  the  warrant,  •  ♦  •  •  and 
'  for  aU  damages  from  the  seizure  of  his  goods  thereunder  Af  ter'various  pro- 
ceedings  the  court  gave  Judgment  f  or  Sonneb^ra,  an4  the  goods  wprexestored 
to  him  and  found  to  be  damaged  to  the  extent  of  bne-hali  their  value,  when 
this  action  was  brought  On  the  indemnity  bond,^hen  pIainti£F  ^k^  nonsdited 
on  the  grounds  that  it  had  been  ordered  by  a  oomft  Bet  having  atitiiorit5  and 
.    without  oonsideration,  and  that  the  condition  o£:the  bond  had  |io^  l>jBen  per- 

^  Beveraihg  Judgment  general' term  tottrt  bf  coiiimon  pleab,  New  York  city.    Se^  fsl 
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formed.    Seld,  that  the  bankrupt  court  had  the  power  to  require  the  bond  to 
be  ^ven  as  a  condition  of  its  granting  the  warrant,  or  of  refusing  to  vacate 
it,  and  that  there  was  consideration  for  giving  it. 
2.  Same— Condition  op  Undertakeno. 

The  order  required  the  bond  to  be  upon  the  condition  that  said  bond  should 
be  valid  if  Sonnebom  '^ should  prove  that  he  is  not  bankrupt,  and  the  pro- 
ceedings against  him  by  the  said  petitioner's  creditors  shall  be  dismissed." 
Held,  that  the  word  "and"  should  be  read  ''or,''  and  that  it  was  sufficient  if 
the  proceedings  were  dismissed. 

-  Appeal  from  judgment  of  general  term  court  of  common  pleas  afl&rm- 
ing  judgment  dismissing  complaint  granted  at  trial  term. 

During  several  years,  from  1869  to  1873,  and  afterwards,  the  plain- 
tiff was  a  resident  of  Eufaula,  Alabama,  and  was  a  merchant  there,  hav* 
ing  in  1873  a  stock  of  goods  worth  about  $10,000.  In  1869,  A.  T. 
Stewart  &  Co.,  of  New  York,  claiming  that  the  plaintiff  was  a  member 
of  a  firm  which  was  indebted  to  them  in  the  sum  of  about  $2,500  for 
merchandise  sold  in  the  spring  of  1867,  commenced  a  suit  in  a  state 
court  of  Alabama  to  recover  that  sum  of  him.  He  appeared  in  that  ac- 
tion, and  denied  that  he  was  a  member  of  the  firm  at  the  time  the  debt 
was  created,  or  that  he  was  in  any  way  indebted  to  the  plaintiffs  therein. 
That  action  came  on  for  trial,  and  resulted  in  a  verdict  in  his  favor. 
A.  T.  Stewart  &  Co.  appealed  from  the  judgment  entered  upon  that  ver- 
dict to  the  supreme  court  of  that  state,  and  there  the  judgment  was  re- 
versed, and  a  new  trial  granted.  Thereafter,  in  August,  1873,  before 
the  new  trial  was  had,  they,  claiming  to  be  creditors  of  Sonneborn  on 
account  of  the  debt  above  mentioned,  filed  their  petition  in  the  United 
States  district  court  for  the  Middle  district  of  Alabama,  allying  that  he 
had  committed  an  act  of  bankruptcy,  and  praying  that  he  be  declared  a 
bankrupt.  On  the  same  day  an  order  was  issued  requiring  him  to  show 
cause,  on  August  21,  1873,  why  the  prayer  of  the  petitioners  should  not 
be  granted.  At  the  same  time  A.  T.  Stewart  &  Co.  also  filed  a  separate 
petition  praying  that  an  injunction  and  provisional  warrant  of  seizure 
issue  forthwith;  and  such  warrant  was  issued  to  the  marshal  requiring 
him  to  '^take  possession  of  all  the  estate,  real*^  and  personal,  of  said 
Meyer  Sonnebom,  debtor,  except  such  as  may  be  by  law  exempt,"  etc., 
''and  all  of  his  deeds,  books  of  account,  and  papers,  and  to  keep  the 
same  safely  until  the  issue  of  said  bankruptcy  is  decided,  and  until  the 
further  order  of  this  court." 

.  These  proceedings  were  all  ex  parte.  The  marshal  executed  the  war- 
rant on  the  next  day,  the  sixteenth  day  of  August,  by  taking  possession 
of  Sonnebom's  store  and  stock  of  goods,  and  thereafter  retained  the  cus- 
tody and  possession  of^the  same  under  his  warrant.  On  the  return-day 
of  the  orddr  to  show  cause,  August  21st,  Sonnebom  appeared,  and  de- 
nied that  he  was  indebted  to  the  petitioners,  that  he  was  insolvent,  or 
that  he  had  coinmitted  any  act  of  bankruptcy;  and  stated  that  he  was 
then,  and  always  had  been,  able  to  pay  his.debts  in  full,  and  would  con- 
tinue to  do  so  unless  broken  up  and  mined  by  the  action  of  the  peti- 
tioners, and  he  demanded  a  jury  trial;  and  through  his  counsel  he  moved 
the  court  to  recall  the  provisional  warrant,  and  return  to  him  the  prop- 
erty seized  thereunder.     He  also  moved  the  court  that  the-  petitioners  ^ 
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be  required  to  give  a  bond  indemnifyiiig  him  for  all  damage  he  might 
sastain  by  the  seizure  of  his  goods  and  effects  under  the  warrant.  The 
petitioners  at  the  same  time  made  a  motion  to  amend  their  petition. 
The  court  made  one  order  disposing  of  all  the  motions,  which  allowed 
the  petitioners  to  amend  their  petition,  denied  Sonneborn's  motion  to 
recall  the  provisional  warrant  of  seizure,  but  granted  his  other  motion, 
and  required  the  petitioners  to  give  a  bond  in  the  sum  of  $5,000,  indem- 
nifying him  for  any  damage  he  might  sustain  by  reason  of  the  "obtain- 
ing of  the  provisional  warrant,  ♦  *  *  or  the  restraining  order  di- 
rected to  issue  herein,  and  for  all  damages  accruing  to  him  by  virtue  of 
the  issuance  of  the  same,  and  for  all  damages  he  may  sustain  by  the 
seizure  of  his  goods  and  effects  under  said  warrant,  if  on  the  final  hear- 
ing of  the  said  creditors'  petition  to  have  the  defendant  adjudged  a  bank- 
rupt the  said  defendant  ihall  prove  he  is  not  a  bankrupt,  and  the  pro- 
ceeding against  him  by  the  said  petitioning  creditors  shaJl  be  dismissed;" 
and  the  further  consideration  of  all  matters  arising  upon  the  order  to 
show  cause  were  adjourned  to  the  fourth  day  of  Septenaber. 

On  the  third  day  of  September  the  petitioners  filed  the  bond  required, 
executed  by  them  as  principals,  and  George  B.  Butler  and  John  M.  Hop- 
kins as  sureties;  the  condition  of  which  is  as  follows: 

''Now,  the  condition  of  this  obligation  is  such  that  if  the  above-l>ounden 
A.  T.  Stewart  &  Co.  shall  well  and  truly  save  harmless  and  indemnify  the 
said  Meyer  Sonneborn  from  any  damages  he  may  sustair  by  virtue  of  the  ob- 
taining of  the  provisional  warrant  issued  in  this  matter,  or  of  the  restrain- 
ing orders  directed  to  issue  herein,  and  from  all  damages  accruing  to  him  by 
virtue  of  the  issuing  of  the  same,  and  from  all  damages  he  may  sustain  by 
the  seizure  of  his  goods  and  effects  under  said  warrant,  if  on  the  final  hear- 
ing of  said  creditors'  petition  to  have  the  defendant  adjudicated  a  bankrupt 
the  said  defendant  shall  prove  that  he  is  not  bankrupt,  and  the  proceedings 
against  him  by  the  said  petitioning  creditors  shall  be  dismissed, — in  case  said 
proceedings  are  not  dismissed,  or  if  said  Meyer  Sonneborn  .shall  be  adjudi- 
cated a  bankrupt  thereunder,  then  this  obligation  to  be  void;  otherwise  to  re< 
main  in  full  force." 

On  the  fourth  day  of  September  the  parties  again  appeared  !n  court, 
and  Sonneborn  again  filed  a  special  denial  that  A.  T.  Stewart  &  Co. 
were  his  creditors;  that  he  had  committed  any  act  of  bankruptcy;  and 
repeated  his  demand  for  a  trial  by  jury;  and  nothing  more  was  then  done. 
In  November,  1873,  the  new  trial  in  the  state  court  was  had  upon  the 
merits,  and  resulted  in  a  verdict  and  judgment  for  Sonneborn.  The 
p1aintijB&  in  that  action  again  appealed  to  the  state  supreme  court,  where 
the  judgment  was  affirmed.  After  the  affirmance  of  that  judgment,  Son- 
neborn claimed  that  it  was  conclusive  that  A.  T  Stewart  &  Co.  were. not 
his  creditors,  and  that  that  question  was  not  open  for  further  litigation  be- 
tween the  parties  in  the.  bankruptcy  court,  and  this  was  denied  by  A.  T. 
Stewart  &  Co.  Thereupon  Sonneborn  and  A,  T.  Stewart  &.Co.  agreed 
upon  a  statement  q{  facts  in  refereih^e  to  the  adjudication  .in  the  state 
court,  and  agreed  to  submit  ,them  to.the  district  judge  in  banicruptcy, 
and  that  if  he  should  decide  that  the  judgment  in  the  state  court  was 
conclusive,  and'  could  be  pleaded  in  bar  of  any  inquiry  into  the  ques- 
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tion  of  ihdehtediiess  in  the  bankruptcy  court,  then  the  bankruptcy  pro- 
ceedings should  be  dismissed  out  of  court.  Upon  the  statement  of  facts 
thus  submitted,  and  the  agreement  of  the  parties^  the  court  gave  judg- 
ment for  Sonnebom.  The  stock  of  goods  was  then  restored  to  Sonne- 
bom,  and  upon  examination  were  found  to  be  damaged  to  more  than 
half  their  value.  Thereafter,  in  1880,  this  action  was  commenced  upon 
the  indemnity  bond  against  the  surviving  principals  and  the  sureties 
thereon.  It  was  brought  to  trial,  and,  after  proof  of  the  foregoing  facts, 
the  court  nonsuited  the  plaintiff  upon  the  following  grounds : 

**(1)  That  the  bond  sued  on  was  void,  having  been  ordered  by  a  court  which 
had  no  authority  by  law  to  order  it,  and  being  withont  any  consideration  to 
support  it;  (2)  that,  conceding  the  bond  to  have  been  valid,  its  conditions 
were  never  performed,  and  the  liability  of  the  defendants  has  never  attached 
because  the  condition  has  never  been  performed." 

From  the  judgment  of  nonsuit  the  plaintiff  appealed  to  the  general 
term,  and  from  affirmance  there  to  this  court. 
M,  W.  Divine,  for  appellant  Meyer  Sonnebom. 
Horace  Russell,  for  respondents,  William  Libbey  and  others. 

Earl,  J.  We  are  of  opinion  that  the  bankrupt  court  had  the  power 
to  require  this  bond  to  be  given.  Under  the  bankrupt  act  of  1867  the 
United  States  district  court  had  general  jurisdiction  in  all  cases  of  bank- 
ruptcy. The  powers  conferred  upon  it  were  extensive,  and  were  intend- 
ed to  be  adequate  for  all  the  purposes  of  the  act.  Section  39  of  the  act 
provides  that  any  person  residing  in  the  United  States,  and  owing  debts 
exceeding  $300,  who  shall  commit  any  of  the  acts  of  bankruptcy  in  that 
section  specified,  "shall  be  adjudged  a  bankrupt  on  the  petition  of  pne 
or  more  of  his  creditors,"  etc.  Section  40  provides  that  upon  filing  the 
petition,  "if  it  shall  appear  that  sufficient  grounds  exist  therefor,  the 
court  shall  direct  the  entry  of  an  order  requiring  the  debtor  to  appear 
and  show  cause  *  *  *  why  the  petition  should  not  be  granted." 
Here  the  command  of  the  statute  is  imperative.  If  the  petition  is  suffi- 
cient, the  court  must  grant  the  order  to  show  cause,  and  cannot  grant  or 
withhold  the  same  in  its^  discretion.  Following  paragraphs  of  the  same 
section  provide  that  the  court  "may  by  injunction,  restrain  the  debtor, 
or  any  other  person,  in  the  mean  time,  from  making  any  transfer  or  dis- 
position" of  the  debtor's  property,  and  "from  any  interference  there- 
with;"  that  "if  it  shall  appear  that  there  is  probable  cause  for  believing 
that  the  debtor  is  about  to  leave  the  district,  or  to  remove  or  sell  his 
goods,  *  *  *  the  court  may  issue  a  warrant  to  the  marshal  com- 
manding him  to  arrest  the  alleged  bankrupt,  *  *  *  and  forthwith 
to  take  possession  provisionally  of  all  the  property  and  effects  of  the 
debtor,  and  safely  keep  the  same  until  the  further  order  of  the  court." 

The  powers  conferred  in  these  paragraphs  are  discretionary,  to  be  ex- 
ercised only  when,  in  view  of  all  the  circumstances  of  a  case,  the  court 
may  conclude  that  the  ends  of  justice  and  the  purposes  of  the  law  require 
it.  The  court  could,  in  its  discretion,  in  all  cases  where  it  had  jurisdic- 
tion to  grant  the  provisional  remedies,  withhold  them.    The  petitioning 
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creditors  could  never  demand  either  of  them  as  matter  of  right.  So,  too, 
the  court,  having  granted  one  of  these  remedies,  could  at  any  time  in  its 
discretion  recall  or  set  it  aside.  Its  discretionary  control  over  either  of 
these  remedies  remained  until  it  was  fully  executed,  and  had  thus  be- 
come fimctus  (jffido.  These  powers  were  very  extraordinary,  and  their 
exercise  might  be  very  destructive.  The  warrants  could  be  issued  «; 
jxirt^,  without  any  notice,  and  thus  great  and  irreparable  mischief  could 
be  done.  It  was  certainly  very  appropriate  that  the  court  should  pos- 
sess power  to  take  security  against  the  damage  which  its  process,  thus 
granted,  might  do.  As  it  was  in  the  discretion  of  the  court  to  withhold 
or  grant  the  warrant  of  seizure,  it  could  specify  the  terms  upon  which  it 
would  grant  it,  and  it  could  require  compliance  with  such  terms,  or  else 
refuse  the  warrant. 

It  is  a  universal  rule  in  the  procedure  of  all  courts  that  when,  in  the 
exercise  of  their  discretion,  they  may  grant  or  withhold  a  favor  asked 
for,  they  may  impose  any  reasonable  terms  or  conditions  upon  which 
the  iiavor  is  to  be  had.  What  a  party  cannot  demand  of  a  court  as  mat- 
ter of  right,  he  must  usually  take  upon  such  terms,  proper  and  judicial 
in  their  nature,  adapted  to  the  ends  of  justice,  as  the  court  sees  fit  to 
impose.  Decker  v.  /«d«m,  16  N.  Y.  439;  In  re  Bradner,  87  N.  Y.  171. 
The  administration  of  justice  would  be  greatly  impeded,  and  the  courts 
greatly  embarrassed  and  crippled,  if  they  did  not  possess  the  power  to 
impose  terms  in  such  cases.  This  power  does  not  depend  upon  the 
common  law,  nor  upon  chancery  law,  nor  upon  statutory  law.  It  is  an 
inherent  power  of  courts,  incident  to  the  exercise  of  the  discretion,  and 
really  a  part  of  the  discretionary  power. 

It  cannot  be  said  that  the  discretion  was  unreasonably  exercised  in 
this  case,  when  the  warrant  was  issued  upon  an  ex  par<e  application,  and 
the  seizure  under  it  broke  up  the  plaintiff's  business,  and  would  neces- 
sarily greatly  damage  his  property.  The  requirement  of  a  bond  is  a 
usuaJ  and  almost  universal'condition  in  such  cases.  If  the  bond  could 
have  been  required  as  a  condition  of  issuing  the  warrant,  it  could  also 
be  required  as  a  condition  for  refusing  to  recall  or  vacate  it. 

But  it  is  claimed  that  this  bond  was  arbitrarily  required,  and  not  as 
a  condition  for  the  refusal  to  recall  the  warrant  on  the  motion  of  Sonne- 
bom.  it  is  true  that  it  was  not  in  terms  ordered  to  be  given  upon  that 
condition.  On  the  return-day  of  the  order  to  show  cause  there  were  four 
motions:  one  by  the  petitioners  to  amend  their  petition,  one  by  Sonne- 
bom  to  dismiss  the  proceedings,  another  by  him  to  recall  the  provisional 
warrant,  and  still  another  for  the  indemnity  bond;  and  these  motions 
were  all  disposed  of  by  one  order.  No  one  familiar  with  legal  proceed- 
ings can  doubt  that  Sonnebom's  motion  to  the  court  was  that  the  warrant 
be  recalled,  or  that  the  petitioners  be  required  to  give  the  bond;  and  the 
court  refused  to  recall  the  warrant,  but  required  the  bond.  Thus,  al- 
though not  so  expressed  in  terms,  the  bond  was  required  as  the  condition 
for  the  refusal  to  recall  the  warrant.  If  the  petitioners  did  not  desire 
to  give  it,  they  should  have  consented  to  the  recall  of  the  warrant.  The 
bond  was  required  because  they  insisted  upon  maintaining  the  seizure 
v.7N.E.no.9 — ^62 
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of  the  goods,  and  clearly  as  a  condition  of  the  maintenance  of  such  seizure. 

There  was  ample  consideration  for  the  bond.  The  petitioners  main- 
tained the  seizure  of  the  goods  for  their  benefit,  and  Sonnebom  was  de- 
prived of  their  possession,  and  subjected  to  great  loss  and  damage.  We 
therefore  see  no  reason  to  impeach  the  validity  of  the  bond,  and  it  only 
remains  to  be  inquired  whether  there  was  such  a  compliance  with  its  con- 
ditions as  to  impose  liability  upon  the  obligors  thereof. 

They  contend  that  before  they  could  be  made  liable  it  was  incumbent 
upon  the  plaintifi*  to  show  that  in  the  bankruptcy  proceedings  he  proved 
that  he  was  not  bankrupt,  and  they  claim  that  he  did  not  show  that. 
It  is  by  no  means  clear  that  he  did  not  show  that.  He  had  goods  worth 
about  $10,000.  The  only  debt  that  appeared  or  was  in  any  form  al- 
leged in  the  bankrupt  proceedings  besides  that  claimed  by  the  petition- 
ers was  one  for  a  little  less  than  $7,000,  and  when  Sonnebom  established 
that  he  did  not  owe  the  petitioners  anything,  he  showed,  at  least  |>niHa 
fadey  that  he  was  not  bankrupt. 

But  this  view  of  the  case  need  not  bd  taken.  We  do  not  assent  to 
defendant's  construction  of  the  bond.  We  must  construe  the  bond,  and 
the  order  in  pursuance  of  which  it  was  given,  so  far  as  they  throw  light 
upon  each  otiier,  together,  and  thus  arrive  at  the  intention  of  the  court 
and  of  the  parties.  ELmendorf  v.  Lanaingy  5  Cow.  468.  Evidently  what 
was  intended  was  to  protect  Sonneborn  against  the  consequences  of  the 
seizure  of  his  property  in  case  it  should  turn  out  that  the  petitioning 
creditors  had  no  cause  to  seize  it.  At  the  time  the  order  was  made, 
Sonnebom  had  obtained  one  verdict,  upon  a  trial  upon  the  merits,  that 
he  was  not  indebted  to  the  petitioners,  and  he  was  about  to  proceed  to 
another  trial.  That  he  was  not  a  debtor  of  the  petitioners  seems  to  have 
been  his  main  contention  and  reliance,  and  it  cannot  be  supposed  that 
it  was  the  intention  of  the  court  that  in  case  the  proceedings  should  be 
dismissed  on  the  ground  that  the  petitioning  creditors  had  no  daun 
against  him,  and  thus  no  right  to  institute  them,  he  was  to  have  no  in- 
demnity. 

The  order  required  the  bond  to  be  upon  the  condition  that  Sonnebom 
^'should  prove  tiiat  he  is  not  bankrupt,  and  the  proceedings  against  him 
by  the  said  petitioning  creditors  shall  be  dismissed."  Now,  what  was 
meant  by  this  language?  We  think  the  purpose  to  be  accomplished  by 
the  bond,  and  the  language  of  the  bond  given  in  pursuance  of  the  order, 
show  that  the  word  "and"  should  be  read  as  "or," so  that  Sonnebom 
would  have  the  indemnity  in  case  he  proved  that  he  was  not  a  bankrupt 
or  the  proceedings  were  dismissed.  That  the  parties  so  understood  the 
order  and  requiren;ient  of  the  court  is  shown  by  the  language  of  the  bond. 
The  bondfoUows  the  language  of  the  order,  and  then,  apparently  as  ex- 
planation of  its  meaning,,  has  the  following  language:  "In  case  said  pro- 
ceedings are  not  dismissed,  or  if  said  Meyer  Sonnebom  shall  be  adjudged 
a  bankmpt  thereunder,  then  this  obligation  to  be  void;  otherwise  to  re- 
main in  full  force."  The  last  clause,  if  written  out,  would  be  thus: 
"But  in  case  said  proceedings  shall  be  dismissed,  or  if  said  Meyer  Sonne- 
bom shall  not  be  adjudicated  a  bankrupt  thereunder,  then  this  obligation 
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to  remain  in  force."  Such  is  the  plain  meaning  of  the  bond  when  all 
its  language  is  considered,  and  no  other  construction  would  harmonize 
with  the  surrounding  circumstances,  and  accord  with  the  presumed  in- 
tention of  the  court  and  of  all  the  parties  interested.  Therefore,  when 
Qnal  judgment  was  rendered  for  Sonnebom  in  the  bankrupt  proceed- 
ings, the  event  had  happened  upon  which  the  liability  of  the  defend- 
ants was  conditioned,  and  the  indemnity  to  Sonnebom  should  become 
operative. 

We  are  therefore  of  opinion  that  the  judgment  should  be  reversedi 
and  a  new  trial  granted;  costs  to  abide  event. 

(AU  concur.) 

(102  N.  T.  724) 

'In  re  Estate  of  Deyo,  Deceased.* 
{Ooun  of  Appeals  of  New  York.    June  8,  1886.) 

ISXSCUTORB  Ain>  ADMOnSTRATORS— SUBHOGATB'S  COURT  — •  OpSNUTO  FiKAI.  Db- 
GBEB. 

The  surrogate  made  his  decree  in  final  accounting,  September  9, 1874,  and 
in  September.  1868,  refused  to  grant  an  order,  on  application  of  one  of  the 
executors,  to  vacate  his  decree  and  reopen  the  settlement  to  correct  an  alleged 
error  of  $280  in  credits  allowed  said  executor.  Held,  no  error,  as  the  matter 
arose  through  an  honest  misunderstanding  between  the  executors  by  reason 
of  their  inexperience,  and  they  had  each  fully  accounted  for  the  respective 
sums  receiveo  by  them. 

Appeal  from  judgment  general  term  supreme  court,  Third  depart- 
ment, affirming  order  of  surrogate,  Ulster  county. 
A.  r.  Olearwater^  for  appellant. 
Lewis  JET.  Hasbrouck,  for  respondent. 

RuGER,  C.  J.  Several  conclusive  reasons  exist  why  the  order  of  the 
court  below  should  be  affirmed,  and  it  would  be  sufficient  to  mention 
but  one  of  them  were  it  not  for  the  conviction  entertained  by  us  that  the 
controversy  arises  out  of  an  honest  misunderstanding  on  the  part  of  the 
parties,  and  the  hope  that  a  few  words  of  explanation  may  reconcile  a 
difference  which  would  never  have  occurred  but  for  the  inexperience  of 
the  parties  in  the  method  of  keeping  their  accounts. 

The  parties  were  executors  of  the  will 'of  Jacob  H.  Deyo,  who  died  in 
1871  possessed  of  property  to  tlie  amount  of  ibout  $13,000.  This  prop- 
erty was  converted  into  money,  and  the  assets  were  nearly  equally  di- 
vided between  the  two  executors.  In  1874  an  accounting  was  had,  be- 
fore the  surrogate,  between  them,  and  it  was  adjudged  that  about  f  7 ,500 
had  come  to  the  possession  of  the  petitioner,  and  about  $5,500  to  the 
hands  of  the  respondent.  An  inventory  of  the  property  of  the  estate  was 
produced,  and  the  items  of  receipts  and  disbursements  by  each  of  the 
executors  were  stated  in  detail,  and  the  decree  of  the  surrogate  was  made, 
passing  the  accounts  as  stated .  Nine  years  thereafter  one  of  the  legatees, 
becon&ing  of  age,  cited  the  executors  to  account  before  the  surrogate,  and 
upon  the  disckmures  made  upon  that  accounting  the  petitioner  conceived 

I  Affirming  SB  Hun,  612. 
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the  idea  that  he  had  heen  wronged  in  the  settlement  of  the  account  pre- 
viously made  by  the  surrogate,  and  filed  this  petition  to  vacate  and  set 
aside  the  decree  then  made,  upon  the  sole  ground  that  he  had  not  been 
credited  in  his  account  for  the  sum  of  $3,685,  alleged  to  have  been  paid 
by  him  to  his  co-executor  from  the  proceeds  of  certain  government  bonds 
belonging  to  the  estate. 

The  inventory  shows  that  the  estate  possessed  $4,500  of  such  bonds, 
and  the  proof  shows  that  these  bonds  were  sold  at  an  advance  of  about 
12  per  cent.,  and  netted  t5,040.  Some  uncertainty  exists  as  to  the  place 
of  custody  of  these  funds  prior  to  the  accounting  in  question,  and  as  to 
the  method  by  which  they  came  to  the  possession  of  the  respective  ex- 
ecutors, but  the  accounts  presented  to  the  surrogate  conclusively  show 
that  eventually  the  respondent  received  $3,675  of  them,  and  the  peti- 
tioner only  $1,365,  and  that  tliey  each  fuUy  accounted  for  the  respective 
sums  received  by  them.  It  is  entirely  iqamaterial  whether  the  respond- 
ent received  $3,675  directly  from  his  co-executor,  or  through  a  joint 
check  drawn  and  signed  by  the  two,  or  by  the  check  of  any  other  tem- 
porary custodian  of  the  fund.  He  did  in  his  account  acknowledge  the 
receipt  of  the  money,  and  was  charged  with  it,  and  has  fully  accounted 
for  it. 

The  petitioner  received  $1,365  of  such  moneys  only,  and  that  amount 
only  has  been  charged  to  him.  There  is  no  dispute  but  that  he  rtsceived 
such  amount,  nor  but  that  such  sum  is  the  entire  amount  which  has 
been  charged  to  him.  From  these  circumstanceb  ii  is  entirely  clear  that 
he  ought  not  to  be  credited  in  his  accounts  with  any  part  of  the  pum  of 
$3,675.  The  idea  seems  to  have  been  for  some  time  mutually,  and 
probably  honestly,  entertained,  by  each  of  the  respective  parties  hereto, 
that  be  did  not  have  all  the  moneys  U>  which  he  was  justly  entitled; 
but  we  think  this  notion  grew  out  of  their  unfamiliarity  with  the  method 
of  keeping  accounts,  and  the  misleading  weight  which  they  gave  to  cir- 
cumstances which  were  in  fact  unimportant*  The  petitioner  believed 
that  some,  if  not  all,  of  the  sum  of  $3,675  was  paid  co  his  co-executor 
by  his  check,  or  through  his  agency,  and  that,  therefore,  he  was  entitled 
to  credit  therefor;  but  this,  of  course,  was  not  so  unless  he  can  show  that 
a  similar  sum  was  somewhere  charged  to  him  in  the  accounts,  and  we 
have  seen  that  this  has  not  been  done.  The  accounting  in  1874  was 
had  at  a  time  when  the  transactions  were  comparatively  St^h  in  tiie 
recollection  of  the  parties,  to  which  they  mainly  trusted;  and  we  have 
every  reason  to  believe,  after  (i  careful  examination  of  the  subsequent 
evidence^  and  of  the  inventory,  and  account,  presented  at  that  time,  that 
the  adjudication  then  made  was  substantiuiljr  correct.  It  wpvdd  there- 
fore seem,  upon  the  merits  of  the  controversy,  that  the  pn^yer  of  the  pe- 
titioner was  properly  denied. 

It  was  also  quite  within  the  discretion  of  the  courts  below  to  refuse 
the  relief  prayed  for  upon  the  ground  of  laches  on  vhe  part  of  the  peti- 
tioner in  prosecuting  his  remedy  j, and  theii.  determination  of  ^that^  ques- 
tion would  require  the  dismissal  oi  the  appeal  or  the  affirmance  of  tiieir 
order  by  us.  i.     :...  :    ,.» .     :./. 
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Of  course,  the  fact  that  the  existenoe  of  the  alleged  mistake  and  error 
in  the  original  accounting  was  determined  against  the  petitioner  upon 
conflicting  evidence  would  also  be  quite  conclusive  against  the  appellant 
here. 

The  order  should  therefore  be  aflirmed,  with  costs. 

(All  concur.) 

aw  N.  Y.  735) 

Belteb  t?.  Lyon. 
(Otmri  €f  Appealt  mf  New  York.    June  8, 1886.) 

Trust— MOBTOAOE—FOBBCLOSUBB—POBCHABB  BY  PLAXHTIFr  — AOBEBMEKT  TO 

Reconvet. 

An  arrangement  was  made,  Dy  the  attorney  of  both  parties  in  an  endeavor  to 
perfect  a  title,  by  letter,  to  the  effect  that  a  foreclosure  sale  was  to  take  place 
in  due  and  lawful  form,  and  that  if  the  plaintiff,  or  any  one  for  her,  became 
purchaser,  she  should  go  into  possession  as  such,  but  that  at  any  time  within 
one  year  ** after  taking  title**  she  should  reconvey  to  defendant  upon  being 
paid  the  mortgage  debt,  interest,  etc.  EM,  that  plaintiff  was  entitled  to  a 
deed  from  the  referee,  and  is  not  liable  to  account  as  mortgagee  in  possession, 
since  she  is  in  as  purchaser. 

Appeal  from  an  order  of  the  general  term  of  the  court  of  common 
pleas  for  the  city  and  county  of  New  York,  affirming  an  order  of  the 
special  term  of  said  court  granting  a  motion  by  the  plaintiff  that  the 
referee  in  the  foreclosure  proceedings  herein  be  ordered  to  deliver  to 
plaintiff  a  deed  of  the  premises  which  are  the  subject-matter  of  the  ac- 
tion, and  denying  a  motion  of  defendant,  Hannah  Lyon,  that  the  plain- 
tiff account  for  the  rents  of  the  said  premises,  and  surrender  the  prem- 
ises on  payment  of  the  balance  due,  or  that  the  premises  be  sold. 

W.  J.  Marvin^  for  appellant,  Louisa  Belter. 

W,  B.  HorrMoweTj  for  respondent,  Hannah  Lyon. 

Per  Curiam.  '  Whether  the  foreclosure  sale  at  which  the  plaintiff's 
son  was  the  highest  bidder  proceeded,  by  agreement  of  the  parties,  upon 
the  basis  of  a  right  of  repurchase  secured  to  the  mortgagor,  or  was  meai\t 
to  be  ineffective  and  inoperative  if  the  plaintiff,  or  some  one  represent- 
ing her,  became  the  highest  bidder,  because  of  the  defective  title,  and 
the  consequent  danger  of  a  sacrifice,  is  a  question  of  fact  about  which 
the  parties  widely  disagree,  and  the  affidavits  presented  are  extremely 
eontradictory.  A  letter,  however,  written  by  the  attorney  who  repr&* 
sented  both  parties  in  the  endeavor  to  perfect  the  title,  and  sent  to  the 
defendant,  seemed  to  the  general  term  the  most  reliable  evidence  of  the 
agreement  actually  made,  and  the  only  prudent  basis  on  which  to  solve 
the  dispute.  In  that  conclusion  we  are  disposed  to  concur.  T^e  letter 
indicates,  as  the  real  ^trangement  made,  that  the  sale  was  to  take  jdace 
in  due  and  ItwCul  form,  and  be  an  effective  and  real  sale,  and  not  a 
sham;  that  if  jdaintiff,  or  any  one  for  her,  became  purchaser,  she  should 
go  into  possession  as  such;  but  that  at  any  time  within  one  year  *^ after 
taking  title"  she  should  reconv^  totbedefendatit  upon  being  pdidthe 
mortgage  debt  and  interest,  and  subsequent  eypenditures  named.  Upon 
any  construction  of  this  letter  the  plaintiff  is  entitled  to  a  deed  from  the 
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referee,  and  is  not  liable  to  account  ae  mortgagee  in  possession,  since 
she  is  in  as  purchaser.  The  order  made  requiring  the  delivery  of  the 
referee's  deed,  and  denying  the  motion  for  an  account,  was  therefore  cor- 
rect, and  must  be  affirmed. 

But  this  determination  leaves  open  the  question  of  the  rights  of  Mrs. 
Lyon  under  the  contract  for  repurchase.  She  is  at  liberty  to  seek  to 
enforce  it;  and  the  inquiries  whether,  upon  a  correct  construction  of  the 
agreement,  she  will  be  in  time  or  too  late,  the  extent  and  nature  of  the 
contract,  and  its  validity  and  obligations,  are  left  open  to  be  determined 
in  such  action  or  proceeding  as  may  be  instituted  for  that  purpose. 

The  order  should  be  affirmed,  with  costs, 

(All  concur.) 


(102  N.  Y.  729) 

Union  Trust  Co.  v.  Rochester  R.  Co. 

(Court  of  Appeals  of  yew  York,    June  15, 1886.) 

MoRTOAOB>- Foreclosure  Where  Part  op  Property  out  op  State  — Jurib- 
diction  op  Supreme  Court. 

Where  the  supreme  court  has  Jurisdiction  over  the  cause  of  action  and  the 
parties,  its  decree  in  foreclosure  is  valid,  although  part  of  the  premises  cot- 
ered  by  the  mortgage  is  in  another  state;  andf  the  court  may  require  the 
mortgagor  to  execute  a  conveyance  to  the  purchaser  of  the  property  in  such 
foreign  state. 

Appeal  from  an  order  of  the  general  term,  Fifth  department,  reversing 
so  much  of  an  order  of  the  Monroe  special  term  as  denies  a  motion  of 
plaintiff  and  the  purchaser  at  a  foreclosure  to  amend  the  judgment,  and 
amending  the  judgment  nunc  pro  Umc. 

Mr,  Olmsteady  for  appellant. 

Mr.  Pedcham^  for  respondent. 

Danforth,  J.  The  plaintiffs  sou<;ht,  by  foreclosure  and  sale^  to  en- 
force a  mortgage  executed  by  the  defendant  corporation.  The  supreme 
qpurt  had  jurisdiction  over  the  cause  of  action  and  the  parties,  and  its 
decree  is  valid,  although  part  of  the  premises  covered  b}*  it  are  in  an- 
other state.  Its  writ  may  not  be  opel»tive  there,  nor  its  judgment  car 
pable  of  execution  as  against  that  portion  of  the  property,  and  for  that 
reason  the  court  might  have  required  the  mortgagor  to  execute  a  convey- 
ance to  the  purchaser  in  order  that  the  whole  security  offered  by  the 
mortgage  should,  so  &r  as  possible,  be  made  effective.  MuUer.v.  Dcwsy 
94  U.  S.  450.  This  was  not  done,  but  the  power  of  the  court  was  not 
exhausted,  and  what  it  might  have  ordered  in  the  first  instance  it  could 
still  require  by  amendment.  The  order  appealed  from  goes  no  further 
than  to  carry  out  the  intention  of  the  parties  to  jfche  mortgage,  as  asoer- 
tained  by  the  decree.  It  relates  to  a  matter  within  the  jurisdiction  of 
the  court,  and  its  exercise  is  not  the  subject  of  review.  The  appeal 
should  therefore  be  dismissed. 

(AH  concuTi  except  Miller,  J.,  absent.) 
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(102  N.  T.  662) 

Cabpenter  9.  Osborne. 

(Court  of  Appoali  ofKew  York.    June  15, 1886.) 

1.  Husband  ksd  Wipb— Wipe.  Orbditob  of  HuBBAin>— Cbbditor's  AIotion  by 

WiFB— RE8  Al>jnDICATA. 

Flaintijff  recoyered  five  Judgments  in  county  court  against  John  Carpenter, 
her  husband,  for  installments  of  income  due  her  on  articles  of  separation,  in 
which  she  had  agreed  to  support  herself,  and  sign  all  deeds;  he  to  pay  her  a 
stated  sum  each  month.  Upon  the  trial  of  the  several  actions  the  validity  of 
the  agreement  of  separation,  and  the  itahu  of  plaintiff  as  a  creditor  of  her 
husband,  was  litigated  between  the  parties  thereto,  and  was  in  each  action 
decided  in  her  favor.  In  this  action  to  set  aside  as  fraudulent  certain  con- 
veyances of  real  estate  executed  by  him  to  defendants,  hM,  that  the  questions 
were  ret  acffudicata,  and  defendants  were  precluded  from  raising  them  in  this 
action. 
9.  Sake— BvmBNCE  Necbssabt  to  Make  Casb. 

That  the  plaintiff,  bv  putting  in  evidence  the  Judgement  rolls,  the  execu- 
tions returned  unsatisned,  and  the  agreement  of  separation,  and  proving  that 
the  conveyances  assailed  were  voluntarily  made  with  intent  to  defraud  his 
creditors,  with  the  knowledge  of  the  grantees,  made  a  case  which  Justified  the 
court  in  rendering  Judgment  for  her. 
8.  Save— ^Subsequent  DivoBOiB— -Efpbct  of. 

The  plaintiff  had,  subsequent  to  the  separation,  procured  a  decree  for  an 
absolute  divorce  from  her  husband,  with  no  provision  for  her  support.  ffM, 
that  this  did  not  affect  her  pecuniary  claims  on  him,  if  secured  by  legal  obliga* 
tions,  either  for  dower  or  to  an  allowance  by  way  of  alimony. 
4.  Bavb— Lien  of  Judgvsnt. 

The  court  below  declared  the  ludgment  to  be  a  lien  upon  the  land  In  ques- 
tion for  the  several  installments  due,  but  not  in  ludgment  when  the  action 
was  commenced.  Held  error;  that  the  court  was  limited  to  the  installments 
in  Judgment,  and  that  this  Judgment  should  be  corrected  to  that  extent. 

Appeal  from  judgment  general  tenn  supreme  court,  Third  depart- 
ment, affirming  judgment  of  Cortland  special  term. 
J.  McGvire\  for  appellant,  Meranda  A.  Osborne. 
Frederick  Hatch^  for  respondent,  Sophronia  Carpenter. 

RuGEB,  C.  J.  The  plaintiff  recovered  five  successive  judgments  in 
justice^s  court  against  the  defendant  John  Carpenter,  for  about  $80  each, 
on  October  14,  1879,  January  9,  1880,  May  7,  1880,  July  14,  1880, 
and  November  18,  1880,  respectively.  The  judgments  of  January  9ih 
and  May  7th  were  both  app^ed  from  to  the  county  court,  and  on  April 
26, 1881,  were,  after  a  retrial  of  the  actions,  affirmed  by  that  court,  and 
judgments  of  affirmande  were  regularly  entered.  Each  of  the  actions 
were  brought  to  recover  an  installment  of  interest  alleged  to  be  due  to 
the  plaintiff  from  John  Carpenter  upon  a  written  instrument  dated  Jan- 
uary 11,  1878,  and  executed  under  the  hands  and  seal&of  the  plaintiff 
and  John  Carpenter.  It  recited  that  theretofore  the  said  John  Carpenter 
had  executed  a  mortgage  for  $1,700  to  M.  J.  Robinson j  to  be  applied  to 
the  support  of  Sophronia  Carpenter,  his  wife,  and  in  consideration 
thereof,  and  of  $300  ih  cash  then  paid  to  said  Robinson,  she  had  agreed 
to  support  herself,  and  liVe  Separate  and  apart  from  her  husband 
during  her  natural  life,  and  receive  said  sum  in  Ml  disohaige  of' all 

-  ^  See  81  Hnn,  536f,  m^iTi.' 
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claims  upon  John  Carpenter,  or  upon  his  property,  either  real  or  per- 
sonal, and  would  execute  releases  of  her  dower  right  in  his  real  estate, 
and  would  refrain  from  incurring  debts  for  which  said  John  Carpenter 
should  be  liable;  and  that,  as  the  said  Sophronia  preferred  that  said 
mortgage  should  be  discharged,  and  said  John's  obligation  in  writing  be 
substituted  therefor,  it  was  agreed  that,  "in  consideration  of  the  premises, 
said  John  Carpenter  hereby  agrees  to  and  with  said  Sophronia  Carpenter 
that  he  will  pay  to  her  $26.25,  January  1,  1873,  and  $26.71,  April  1, 
1873,  and  $27.17,  July  1, 1873,  and  $27.63,  October  1, 1873,  and  like 
sums  on  each  and  every  first  day  of  January,  April,  July,  and  October 
for  and  during  the  term  of  her  natural  life,"  and  pay  the  said  principal 
sum  to  her  heirs  upon  her  decease.  The  said  Sophronia  also  renewed 
the  several  covenants  and  agreement^  hereinbefore  recited,  and  agreed 
that  in  case  she  should  refuse,  for  10  days  after  request;  therefor,  to 
execute  releases  of  her  dower  right  in  said  Carpenter's  real  estate,  that 
all  her  rights  to  the  payment  of  interest  as  provided  for  should  be  for- 
feited. Upon  the  trial  of  the  several  actions  referred  to  the  validity  of 
this  agreement,  and  the  status  of  Sophronia  Carpenter  as  a  creditor  of 
John  Carpenter,  was  litigated  between  the  parties  thereto,  and  was  in 
each  of  said  actions  determined  in  her  favor. 

The  judgments  rendered  in  each  of  these  actions  were,  in  the  absence 
of  proof  of  fraud  in  their  procurement,  conclusive  evidence,  not  only  as 
against  John  Carpenter,  but  also  as  to  all  other  persons,  of  the  several 
questions  of  fact  and  law  material  to  the  issues  tried  which  were  thereby 
determined.  Oandee  v.  Lard,  2  N.  y.  274;  Hall  v.  Stryk&r,  27  N.  Y.  603; 
Burgees  v.  Simomon,  45  N.  Y.  227. 

The  defendants  acquired  title  to  the  real  estate  in  question  from  John 
Carpenter,  and  necessanly  took  it  ^t  the  risk  of  any  incapacity, in  him 
to  convey  a  good  title,  and,  .ho  far  as  that  was  affected  by  the  rights  of 
existing  creditors,  his  fraudulent  grantees  were  equally  bound  by  such 
l^al  adjudications  as  might  be  made  against  him  in  respect  thereto  a^ 
John  Carpenter  himself.  Gandee  v.  Lord,  supra;  Rogers  v.  Rogers,  3  Paige, 
879;  ShufeU  v.  ShufeU,  9  Paige,  137;  French  v.  ShotweU,  6  Johns.  Ch, 
234;  Raymmd  v.  Richmond,  78  N.  Y.  354;  Bigelow,  Estop.  102;  Voor- 
hees  V.  Seymour,  26  Barb.  585.  It  did  not,  therefore,  lie  open  to  any  of 
the  defendants,  upon  the  trial  of  this  action,  to  contest  the  validity  of 
such  agreement,  or  the  liability  of  John  Carpenter  as  a  judgment  debtor 
thereon,  or  the  l^al  competency  of  husband  and  wife  to  contract  with 
each  other,  for  the  questions  were  res  adjvdiccUa,  and  placed  beyond  the 
power  of  retrial. 

This  present  action  was  founded  upon  the  last  four  judgments  de- 
scribed, and  was  brought  for  the  purpose  of  setting  aside  certain  trans- 
fers of  real  property  made  by  the  defendant  Johc  Carpenter  to  the 
other  defendants,  as  being  fraudulent  and  void  as  against  his  creditors. 
To  entitle  the  plaintiff  to  maintain  such  an  action  it  was  essential  that 
she  should  establish  her  character  as  a  judgment  creditor  of  che  fraudu- 
lent grantor,  and  the  fact  that  the  conveyances  challenged  as  fraudulent 
were  so  iu  fact,  and  stood  in  the  way  of  the  collection  of  her  judgment. 
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Adrit  V.  BuUer^  87  N.  Y.  585;  section  1891,  Code  Civil  Proc.;  2  Rev. 
St.  §  175,  pt.  2,  c.  1,  tit.  2,  §  88.  The  production  and  proof  of  a  judg- 
ment in  her  favor  for  a  sum  of  money  against  the  debtor,  rendered  by  a 
court  of  competent  jurisdiction,  was,  if  not  impeached  for  fraud,  con- 
clusive evidence  in  such  an  action  of  her  character  as  such  creditor.  To 
establish  the  issue  on  her  part  in  this  action  the  plaintiff  put  in  evi- 
dence the  respective  judgment  roUa  in  the  several  actions  above  referred 
to,  and  the  several  executions  issued  thereon,  each  of  which  were  sever- 
ally duly  returned  unsatisfied.  She  also  proved  the  written  agreement 
above  referred  to,  and  gave  evidence  tending  to  show  that  the  several 
conveyances  assailed  were  voluntarily  made  by  her  husband,  with  intent 
to  defraud  his  creditors,  and  that  the  several  grantees  therein  had  knowl- 
edge of  such  intent  and  participated  therein.  The  evidence,  we  think, 
sustained  the  conclusions  of  fact  found  by  the  trial  court,  which  ren- 
dered judgment  for  the  plaintiff,  and  it  does  not  appear  to  us  that  any 
error  of  law  was  committed  by  that  court  which  requires  a  reversal  of 
such  judgment. 

The  principal  questions  presented  by  the  appellant's  counsel  upon  the 
argument  before  us  related  to  the  invdidity  of  the  separation  agreement 
of  January,  1873,  and  the  incompetency  of  husband  and  wife  to  thus 
contract  with  each  other.  Since  we  have  held  that  the  defendants  are 
precluded  from  raising  those  questions  in  this  action,  the  further  dis- 
cussion of  them  would  be  unprofitable  and  unnecessary.  It  may,  how- 
ever, not  be  improper  for  us  to  say  that  we  should  be  quite  unwilling  to 
yield  our  assent  to  the  appellant's  contention  in  respect  thereto  if  we  con- 
sidered ourselves  at  liberty  to  enter  into  the  consideration  of  the  ques- 
tion. 

Some  other  questions,  however,  were  raised  in  the  case,  which  will 
be  briefly  noticed:  . 

The  evidence  showed  that  in  December,  1881,  the  plaintiff  procured 
a  decree  for  an  absolute  divorce  from  her  husband  for  adultery,  and  that 
the  judgment  in  such  action  made  no  provision  for  her  support  from  his 
property.  It  was  claimed  by  the  defendants  that  marriage  was  the 
gmvamen  of  the  separation  agreement,  and  that  its  annulment  by  the  de- 
cree necessarily  subverted  and  destroyed  the  obligations  of  the  contract. 
It  is  quite  obvious  that  this  proposition,  if  generally  correct,  would  not 
affect  the  validity  of  judgments  for-  lawful  debts  already  obtained,  and 
standing  unpaid  and  unreversed  when  such  decree  was  obtained.  But 
we  are  also  of  the  opinion  that  there  is  nothing  in  the  terms  or  character 
of  the  agreement  referred  to  which  authorized  John  Carpenter  to  com- 
mit adultery,  or  to  violate  with  impunity  the  obligations  of  his  marriage 
contract,  without  incurring  the  penalty  which  the  law  imposes  upon  an 
offending  party  for  such  misconduct.  There  is  no  express  or  implied 
condition  in  the  contract  that  the  plaintiff  should  continue  to  remain 
the  wife  of  John  Carpenter,  but  the  obligation  to  pay  interest  was  to 
continue  unconditionally  during  her  natural  life.  The  contract  looked 
towards  a  separation,  and  not  to  a  union,  of  the  parties;  and  a  lawful 
separation,  if  produced  without  the  misconduct  of  the  wife,  could  not  af- 
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feet  her  pecuniary  daime,  if  secured  by  legal  obligations.  The  right  of 
the  wife  to  dower  in  the  lauds  of  her  husband,  or  to  an  allowance  by  way 
of  alimony  out  of  his  estate,  could  not  be  impaired  by  a  divorce  granted 
for  bis  misconduct;  and  the  existence  of  an  agreement  whereby  her  fut- 
ure support  by  him  was  secured  by  a  lawful  obligation  would  affoid  a 
good  reason  why  in  equity  her  claims  upon  his  property  should  not  be 
provided  for  in  the  decree  in  divorce.  The  absence  of  such  a  provision 
seems  to  confirm,  rather  than  destroy,  the  provisions  of  the  contract,  and 
looks  to  its  expected  continuance  as  a  just  and  proper  provision  for  the 
wife.     Blaker  v.  (Jooper^  7  Serg.  &  R.  500. 

It  is  further  claimed  that  the  plaintiff  is  estopped  from  questioning 
the  validity  of  the  several  conveyances  from  John  Carpenter  to  the  other 
defendants,  because  she  joined  with  him  in  their  execution*  It  was 
found  by  the  trial  court  that  these  conveyances  were  executed  by  John 
Carpenter,  and  received  by  the  defendants,  for  the  purpose  of  defrauding 
the  plaintiff,  and  without  knowledge  on  her  part  of  such  fraudulent  pur- 
pose. The  claim  made,  that  Carpenter  could,  under  his  contract  with 
his  wife,  require  her  to  execute  deeds  releasing  her  dower  in  all  his  lands, 
under  the  penalty  of  forfeiting  all  of  ber  rights  thereunder  in  case  of  re- 
fusal, and  yet  require  her  to  execute  such  conveyance^. as  should  forever 
disable  Carpenter  from  performing  the  obligations  to  her^  which  formed 
the  only  consideration  for  her  agreement,  is  too  absurd  for  serious  con- 
sideration. The  proposition  is  elementary  that  fraud  vitiates  all  con- 
tracts, and  a  construction  of  an  agreement  which  would  hold  an  inno- 
cent party  to  his  contract,  and  still  authorize  the  other  to  defeat  his 
obligation  by  his  own  fraud,  is  unsupported  by  any  rule  with  which  we 
are  familiar.  The  only  ground  for  such  a  claim  would  be  that  of  estoppel, 
^d  that  is  untenable  when  all  of  the  parties  to  the  act  except  the  plain- 
tiff were  cognizant  of  all  of  the  facts  relating  to  the  transaction,  and  were 
not  deceived  or  misled  by  the  plaintiffs  action.  They  were  all  active 
participants  in  the  fraud  practiced  upon  the  plaintiff,  and  are  not  justi- 
fied in  asserting  any  rights  secured  thereunder  as  against  the  defrauded 
party. 

In  our  view,  the  only  serious  question  in  the  case  relates  to  the  ad- 
ditional relief  granted  by  the  court  below  in  declaring  a  lien  upon  the 
land  in  question  for  the  several  installments  due,  but  not  in  judgment, 
when  the  action  was  commenced.  We  are,  however,  of  the  opinion  that 
the  court,  having  acquired  jurisdiction  to  decree  such  conveyances  fraudu- 
lent and  void  as  to  judgments  previously  recovered,  was  authorized  to 
grant  such  further  relief,  within  the  scope  and  meaning  of  the  issues 
made,  as  this. parties  might  be  equitably  entitled  to  in  connection  with 
the  transaction  under  investigation.  No  question  was  raised  on  the  trial 
but  that  the  proper  parties  were  before  the  court,  or  that  different  causes 
of  action  were  improperly  united  in  the  same  complaint  which  required 
different  modes  of  trial;  but  the  sole  question  is  whether  the  court  had 
jurisdiction  to  render  the  judgment  appealed  from.  The  rule  relating  to 
the  subject  is  comprehensively  stated  by  the  author  of  the  most  recent 
work  on  Equity  Jurisprudence  as.follows: 


Digitized  by 


Google 


N.Y.]  OARPBZTTEB  9.  OBBOBNS.  827 

''If  the  controversy  oontains  any  equitable  featares,  or  requires  any  purely 
equitable  relief  which  would  belong  to  the  exclusive  jurisdiction,  or  involves 
any  matter  pertaining  to  the  concurrent  jurisdiction,  by  means  of  which  a 
court  of  equity  would  acquire,  as  it  were,  a  partial  cognizance  of  it,  the  court 
may  go  on  to  a  complete  adjudication,  and  may  thus  establish  purely  legal 
rights,  and  grant  legal  remedies,  which  would  otherwise  be  beyond  the  scope 
of  its  authority. "  Pomeroy ,  Eq.  Jur/§  181 .  Bathbone  v.  Warren,  10  Johns. 
696;  Hawleyv.  Cramer,  4  Cow.  717;  Crane  v.  Bunruill,  10  Paige,  883;  Brad- 
ley V.  Bosley,  1  Barb.  Ch.  152. 

This  principle  has  been  applied  in  many  cases  in  awarding  judgment 
for  pecuniary  damages,  even  when  the  party  had  an  adequate  remedy 
at  law,  if  the  damages  were  connected  with  a  transaction  over  which  the 
oourts  bad  jurisdiction  for  any  purpose,  although  for  the  purpose  of  col- 
lecting damages  merely  they  would  not  have  had  jurisdiction.  Bradley 
V.  Bodey,mpra'y  Clarkev.  Whiter  12  Pel.  188;  Franklin  Ins.  Co.  v.  McCrea, 
4  Greene,  (Iowa,)  229;  Brooks  v   StoUey,  3  McLean,  623. 

The  court  below  had  unquestionable  jurisdiction  to  award  relief  against 
the  conveyances  in  question  as  to  the  judgments  recovered;  and,  although 
not  entitled  to  award  such  relief  as  to  claims  not  in  judgment,  it  still  had 
power  to  grant  any  other  relief  to  which  the  party  was  legally  entitled, 
although  it  might  result  in  consequences  similar  to  those  aflforded  by  a 
decree  declaring  a  lien.  The  legal  effect  of  the  decree  setting  aside  the 
conveyances  was  to  vacate  and  annul  the  title  conveyed  by  John  Carpen- 
ter to  the  several  grantees  named  in  his  deeds,  so  iar  as  it  stood  in  the 
way  of  the  collection  of  the  plaintiffs  judgment,  and,  as  against  the  par- 
ties to  this  action,  of  any  other  claim  arising  out  of  the  same  transac-- 
tion  which  should  be  thereafter  lawfully  put  in  judgment.  The  plain- 
tiff's complaint  alleged  that  several  instalments  aside  from  those  in  judg- 
ment were  then  due  and  unpaid  upon  the  separation  agreement,  and 
asked  that  the  same  be  declared  a  lien  upon  the  said  real  estate,  and  that 
the  property  be  sold,  and  such  installments  be  paid  from  the  proceeds 
of  such  sale.  The  fair  import  of  this  demand  was  to  entitle  the  plain- 
tiff to  so  much  of  the  relief  demanded  as  was  within  the  power  of  the 
court  to  giant;  and,  if  a  rendition  of  a  money  judgment  for  such  install- 
ments was  necessary  to  confer  the  relief  sought,  the  court  had  undoubted 
authority,  under  the  prayer  for  relief,  to  order  such  a  judgment.  The 
proof  of  the  separation  agreement,  and  the  recovery  of  previous  judg- 
ments thereon,  constituted  conclusive  evidence  of  the  riglita  of  the  plain- 
tiff, as  a  creditor  of  John  Carpenter,  under  such  agreement,  for  the 
amount  appearing  to  be  due  and  unpaid  thereon,  and  authorized  the 
court  to  render  judgment  against  John  Carpenter,  for  such  amounts  aa 
were  not  already  in  judgment. 

The  rule  which  precludes  a  court  of  equity  from  entertaining  jurisdic- 
tion of  an  action  to  set  aside  a  fraudulent  conveyance  at  the  suit  of  a 
simple  contract  creditor  would  seem  to  render  the  judgment  appealed 
from  erroneous,  so  far  as  it  declares  flu<?h  a  debt  a  lien  upon  the  property 
in  question;  yet  the  rendition  of  a  pecuniary  judgment  in  this  action  i3  . 
authorized,  and  would  seem,  so  far  as  the  parties  to  this. action  were 
eoncemed,  to  place  the  plaintiff  iii  a  position  to  enforce  it  hereaftc* 
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against  such  real  estate  by  appropriate  proceedinjgs  therefor.  These 
views  lead  to  a  modification  of  the  judgment  by  striking  out  so  much 
thereof  as  declared  it  a  lien  upon  the  r^  estate  for  the  installments  not 
previously  in  judgment,  and  to  an  affirmance  of  its  other  provisions. 

The  judgment  is  therefore  modified  in  that  respect,  and,  as  modified, 
is  affirmed,  with  costs  to  the  plaintiff.  .    * 

(All  eoncur.) 

(102  N.   Y.  563) 

Gbeismer  V.  Lake  Shore  &  M.  S.  R.  Co. 
(Court  of  Appeals  of  New  York.   June  22,  1886.) 

1.  Cabbibb-^Of  Goods— Railboai>—Whek  not  Liable  fob  Oblat  Ocoasionbb 

BT  Stbixbs. 

A  railroad  ma:^  excuse  delay  in  the  delivery  oi  goods  caused  by  accidf'Qt  or 
misfortune,  not  Inevitable  or  produced  by  the  act  of  God.  AT  that  can  be 
required  of  it  in  any  emergency  is  that  it  shall  exercise  due  care  and  diligence 
to  guard  against  delay-  and  the  fact  that  the  originators  of  a  strike  by  which 
plaintiff's  freight  was  delayed,  had  been  3mployes  of  defendant,  loes  not 
make  it  liable  for  failure  to  forward  such  freight,  where  it  had  other  em- 
ployes who  were  ready  and  willing  to  manage  its  trains  and  carry  the  stock, 
but  who  were  prevented  from  so  doing  by  mob  violence,  which  defendant 
could  not  by  reasonable  efforts  overcome. 

2.  Same — Liability  fob  Acts  of  Stbikebs. 

Such  strikers  cease  to  be  in  the  service  of  the  railroad,  or  in  any  sense  its 
agents,  for  whose  conduct  it  was  responsible,  when  they  struck. 

Appeal  from  the  judgment  of  the  general  term,  Fifth  department,  in 
fevor  of  plaintiff^,  and  from  an  order  denying  a  motion  for  a  new  trial. 

Upon  the  trial  of  this  action  there  was  evidence  proving,  or  tending  to 
prove,  these  facts: 

On  the  twenty-first  day  of  July,  1877,  the  plaintiff  delivered  to  the  defend- 
ant, at  Toledo,  in  the  state  of  Ohio,  a  large  number  of  cattle  and  hogs,  to  be 
transported,  within  a  reasonable  time,  over  its  railroad,  to  Buffalo,  in  this 
state,  there  to  be  delivered  to  him.  The  usual  and  ordinary  time  for  the 
transportation  of  such  freight  between  the  two  places  named  was  about  25 
hours.  The  plaintiff's  cattle  and  hogs  were  started  on  a  train  of  defendant's 
cars  for  their  destination,  and  were  carried  with  reasonable  dispatch,  and  with- 
out delay,  so  far  as  Collinwood,  in  the  state  of  Ohio,  where  they  arrived  on 
the  twenty-second  day  of  July.  Collinwood  was  a  place  where  it  was  usual 
and  customary  for  the  defendant  to  stop  all  its  stock  trains  for  the  purpose  of 
changing  engines,  engineers,  firemen,  and  crews  employed  on  such  trains; 
and  the  train  on  which  plaintiff's  stock  was  shipped,  stopped  there  for  the 
purpose  of  making  such  usual  changes. 

When  plaintiff's  stock  arrived  there,  the  defendant  was  willing  and  desir- 
ous to  proceed  and  continue  the  carrying  of  the  stock  to  Buffalo,  and  had  all 
the  necessary  cars,  locomotives,  and  employes  to  make  up  and  manage  the 
train ;  but  it  was  prevented  from  proceeding  immediately,  and  accomplish- 
ing in  the  usual  time  the  carriage  of  the  stoc^  to  its  destination,  in  conse- 
quence of  a  portion  of  its  employes  striking,  and  refusing  to  run  the  train,  or 
to  permit  others  so  to  do.  A  few  weeks  prior  to  the  arrival  of  the  plaintiff's 
stock  at  Collinwood,  the  defendant  made  an  order  reducing  the  pay  of  its 
employes  engaged  on  its  trains,  and  at  their  stations  and  shops,  10  per  cent, 
and  by  reason  of  such  reduction  many  of  the  employes  refused  to  work  on 
the  defendant's  trains,  or  to  permit  others  to  work  who  were  willing  to;  and 
many  of  the  firemen  and  brakemen  who  had  been  in  the  defendant's  employ 
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took  forcible  possession  of  somiB  of  the  defendant's  [engines,  and  sonie  of  the 
fiztares  of  the  engines,  and  detached  engine  hose,  let  the  water  out  of  the 
engine  boilers,  uncoupled  cars,  carried  away  and  hid  some  coupling  pins  and 
links,  placed  the  engines  in  the  round-house,  and  barricaded  the  same.  The 
persons  who  took  such  forcible  possession  of  the  property  of  the  defendant 
were  a  great  number,-*over  200  persons, — the  greater  portion  of  whom  were 
firemen  and  brakemen  who  had  been  in  the  employ  of  the  defendant  up  to 
the  time  of  the  strike  on  the  twenty-second  day  of  July,  and  were  the  con- 
trolling element  of  the  force  which  prevented  the  moving  of  defendant's  trains 
at  OoUinwood.  Such  persons  boldly  and  defiantly  refused  to  obey  any  of 
the  orders  of  the  defendant's  officers,  and  refused  to  permit  any  of  the  defend- 
ant's trains  to  be  moved,  and  threatened  persons  who  should  attempt  to  move 
any  of  the  trains  or  cars  until  the  demands  of  the  strikers  should  first  be  com- 
plied with.  The  officers  of  the  defendant  made  various  attempts  to  move 
trains  from  Collin  wood,  and  placed  on  the  trains  employes  who  were  will* 
ing  to  Work  and  operate  the  same;  but  they  were  prevented  from  moving  the 
trains  by  threats,  and  were  compelled  to  desist  from  all  attempts  to  move 
them  from  OoUinwood. 

During  all  the  time  from  the  day  the  stock  arrived  at  OoUinwood  until 
it  was  finally  reshipped,  the  officers  of  the  defendant  exerted  themselves  with 
great  diligence  to  move  the  trains,  and  to  induce  and  persuade  those  who  up 
to  that  time  had  been  in  the  employ  of  the  defendant  to  return  to  their  places 
on  the  trains,  and  to  permit  the  defendant  to  have  the  use  and  control  of  its 
property,  the  railroad,  and  its  fixtures;  but  they  openly  declared  and  an- 
nounced that  they  would  do  so  only  upon  the  condition  that  the  order  of 
the  defendant  reducing  the  wages  of  the  employes  should  be  annulled,  and 
the  wages  restored  as  they  were  before  the  reduction.  They  also  demanded 
the  annulling  of  the  rule  requiring  certain  qualifications  of  engineers,  and  the 
removal  of  the  general  master  mechanic,  and  that  nooneshpuld  be  discharged 
for  having  taken  part  in  the  riot.  And  the  strikers  would  have  disbanded, 
and  the  late  employes  of  the  defendant  would  have  promptly  resumed  their 
employment  with  the  defendant,  and  would  have  ceased  all  force  and  vio> 
lence  to  the  defendant,  its  officers  and  employes,  and  would  have  allowed  and 
restored  to  the  defendant  the  full  and  complete  control  of  all  its  property  and 
its  railroad,  had  their  demands  been  acceded  to;  but  the  defendant  refused  to 
accede  to  the  demands.  There  was  a  sufficient  number  of  other  competent 
workmen  wUling  and  ready  to  take  the  places  of  the  strikers  at  such  r^uced 
wages,  who  could  at  any  time  have  been  so  employed,  and  who  would  have 
moved  defendant's  train,  except  for  the  violent  opposition  of  the  strikers. 
After  the  strike  had  continued  for  a  period  of  11  days  it  ceased,  and  all  the 
late  employes  of  the  defendant  who  were  engaged  in  the  strike  resumed  work 
on  the  defendant's  cars,  and  the  defendant  was  restored  to  the  possession  of 
all  its  property  and  railroad  and  fixtures  so  taken  possession  of  by  the  strik- 
ers; but  the  wages  were  not  restored,  nor  other  concessions  made  by  the  de- 
fendant. 

If  it  had  not  been  for  those  who  had  been  in  the  employ  of  the  defendant 
up  to  the  time  of  the  commencement  of  the  strike,  the  defendant  could  have 
overcome  the  resistance,  and  transported  plaintiff's  stock  in  due  and  ordinary 
time.  As  soon  as  the  strike  ceased,  the  defendant  transported  the  plaintiff's 
stock  to  Buffalo,  and  there  delivered  it  to  the  plaintiff,  who  took  possession 
of  it.  The  plaintiff  suffered  great  damage  from  the  delay,  to  recover  which 
this  action  was  commenced. 

The  trial  judge,  among  other  things,  charged  the  jury — 

^That  if  the  strike  had  its  origin  in  the  minds  of  the  defendant's  employes, 
that  it  begun  with  them,  and  terminated  when  they  were  ready  to  end  it. 
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and  that  strangers — outside  parties — ^Joined  them  through  sympathy  or  other 
cause,  the  defendant  is  not  exempt,  and  the  plaintiff  may  recover  damages;" 
'*that  whether  the  delay  in  bringing  forward  this  train  arose  because  the  de- 
fendant's engineers,  brakemen,  and  firemen  were  on  a  strike,  declining  to 
work,  and  the  company  had  not  men  to  carry  on  its  business,  or  that  they 
would  not  do  it,  or  suffer  others  to  do  it,  even  though  they  were  active  in 
their  resistance,  although  they  committed  violence,  if  they  were  the  servants 
or  employes  of  the  defendant,  nevertheless  it  Is  imputable  to  the  defendant 
in  this  case;"  **that  if  the  defendant's  employes  were  willing  to  carry  on  the 
business,  and  other  men,  wliich  have  been  mentioned,  sought  to  prevent 
those  who  were  willing  to  work  from  carrying  on  its  business,  and  continu* 
ing  their  labor,  and  that  it  was  effective  and  sufficient  to  prevent  those  who 
were  willing  from  going  into  the  employ  of  the  company,  and  this  combina- 
tion was  strong  and  powerful,-^stroug  in  its  moral  position,  strong  in  its 
physical  power  to  overmaster  and  control  the  situation,  and  prevent  the  com- 
pany from  bringing  out  its  engines  and  starting  out  the  trains, — and  so  ex- 
tended from  Cleveland  to  Buffalo,  embracing  Erie,  it  is  no  excuse  for  the 
delay,  because,  if  the  strikers  were  the  defendant's  employes,  they  represented 
the  defendant;  they  were  its  servants  and  agents,  and  their  acts  were  the  acts 
of  the  corporation." 

To  all  these  portions  of  the  charge  defendant's  counsel  excepted;  and 
he  requested  the  judge  to  charge — 

'*That,  if  the  jury  Iselieve  from  the  evidence  that  the  cattle  were  delivered 
In  Buffalo  at  as  early  a  day  as  was  possible  under  all  the  circumstances  in 
the  case,  they  will  find  for  the  defendant;"  "that  if  the  jury  believe  from  the 
evidence  that  on  and  after  the  twenty-first  day  of  July,  1877,  the  railroad 
tracks,  depots,  and  rolling  stock  of  the  defendant  were  taken  forcible  posses- 
sion of  by  a  body  or  bodies  of  armed  men,  among  whom  were  some  of  its 
employes,  and  that  they  continued  to  hold  possession  thereof  by  force  of  arms 
for  sevenvl  days,  by  reason  of  which  tlie  delivery  of  the  plaintiff's  stock  at 
Buffalo  was  delayed  until  August  4, 1877,  the  plaintiff  cannot  recover;"  "that 
if  the  jury  believe  from  the  evidence  that,  under  the  circumstances,  the  de« 
fendant  could  not  have  moved  the  plaintiff's  stock  from  Collinwood  to  Buf- 
falo previous  to  the  time  it  did  without  endangering  life  and  property,  then 
that  the  defendant  was  justified  in  delaying  the  delivery  of  the  stock  until  it 
was  actually  delivered;"  "that  if  the  cause  of  the  detention  of  the  plaintiff's 
stock  arose  from  forcible  resistance  of  the  late  employes  of  the  defendant* 
the  defendant  having  at  all  times  a  sufficient  force  of  faithful  employes  to 
have  operated  and  run  the  defendant's  road  had  it  not  been  for  such  forcible 
resistance,  then  the  plaintiff  cannot  recover;"  "that,  if  any  of  the  employes 
of  the  defendant  joined  the  strikers,  they  ceased  from  that  time  to  be  em- 
ployes of  the  company,  and  the  defendant  is  not  in  any  way  responsible  for 
their  acts." 

The  judge  declined  to  charge  each  of  these  requests,  and  the  defend- 
ant's counsel  duly  excepted.  The  jury  rendered  a  verdict  for  the 
plaintiff.  The  defendant  appealed  to  the  general  term,  and,  from  affirm- 
ance  there,  to  this  court. 

D.  H.  McMillan,  for  appellant,  Lake  Shore  &  M.  S.  R*  Co. 

Addbert  Moot,  for  respondent,  Meyer  Greismer. 

Earl,  J.  We  are  of  opinion  that  the  learned  trial  judge  fell  into 
error  as  to  rules  of  law  of  vital  and  controlling  importance  in  the  dis^ 
position  of  this  case.     A  railroad  carrier  stands  upon  the  siEime  footing 
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as  other  carriers,  and  may  excuse  dday  in  the  delivery  of  goods  by 
accident  or  misfortune  not  inevitable  or  produced  by  the  act  of  God. 
All  that  can  be  required  of  it  in  any  emergency  is  that  it  shall  exercise 
due  care  and  diligence  to  guard  against  delay,  and  to  forward  tlie  goods 
to  their  destination;  and  so  it  has  been  uniformly  decided.  Wibert  v. 
New  Y&rh  &  E.  R.  Co.,  12  N.  Y.  246;  Blackstock  v.  New  York  &  E.  R. 
Co. ,  20  N.  Y.  48.  In  the  absence  of  special  contract,  there  is  no  absolute 
duty  resting  upon  a  railroad  carrier  to  deliver  the  goods  intrusted  to  it 
within  what,  under  ordinary  circumstances,  would  be  a  reasonable  time. 
Not  only  storms  and  floods  and  other  natural  causes  may  excuse  delay, 
but  the  conduct  of  men  may  also  do  so.  An  incendiary  may  burn 
down  a  bridge,  a  mob  may  tear  up  the  tracks,  or  disable  the  roUing 
stock,  or  interpose  irresistible  force  or  overpowering  intimidation,  and 
the  only  duty  resting  upon  the  carrier,  not  otherwise  in  fault,  is  to  use 
reasonable  efforts  and  due  diligence  to  overcome  the,  obstacles  thus  inter* 
posed,  and  to  forward  the  goods  to  their  destination. 

While  the  court  below  conceded  this  to  be  the  general  rule,  it  did  not 
give  the  defendant  the  benefit  of  it  because  it  held  that  the  men  engaged 
in  the  violent  and  riotous  resistance  to  the  defendant  were  its  employes, 
for  whose  conduct  it  was  responsible;  and  in  that  holding  was  the  fun- 
damental error  committed  by  it.  It  is  true  that  these  men  had  been  in 
the  employment  x>{  the  defendant.  But  they  left  and  abandoned  that 
employment.  They  ceased  to  be  in  its  service,  or  in  any  sense  its  agents 
for  whose  conduct  it  was  responsible.  They  not  only  refused  to  obey  its 
orders,  or  to  render  it  any  service,  but  they  willfully  arrayed  themselves 
in  positive  hostility  against  it,  and  intimidated  and  defeated  the  efforts 
of  employes  who  were  willing  to  serve  it.  They  became  a  mob  of  vicious 
law-breakers,  to  be  dealt  with  by  the  government,  whose  duty  it  was, 
by  the  use  of  adequate  force,  to  restore  order,  enforce  proper  respect  for 
private  property  and  private  rights,  and  obedience  to  law.  If  they  had 
burned  down  bridges,  torn  up  tracks,  or  gone  into  passenger  cars  and 
assaulted  passengers,  upon  what  principle  could  it  be  held  that,  as  to 
such  acts,  they  were  the  employes  of  the  defendant,  for  whom  it  was  re- 
sponsible? If  they  had  sued  the  defendant  for  wages  for  the  11  days 
when  they  were  thus  engaged  in  blocking  its  business,  no  one  will  claim 
that  they  could  have  recovered. 

It  matters  not  if  it  be  true  that  the  strike  was  conceived  and  organized 
while  the  strikers  were  in  the  employment  of  the  defendant.  In  doing 
that,  they  were  not  in  its  service,  or  seeking  to  promote  its  interests,  or 
to  discharge  any  duty  they  owed  it,  but  they  were  engaged  in  a  matter 
entirely  outside  of  their  employment,  and  seeking  their  own  end,  and 
not  the  interests  of  the  defendant.  The  mischief  did  not  come  from  the 
strike, — ^from  the  refusal  of  the  employes  to  work, — ^but  from  their  vio- 
lent and  unlawful  conduct  after  they  had  abandoned  the  service  of  the 
defendant. 

Here,  upon  the  facts  which  we  must  assume  to  be  true,  there  was  no 
default  on  the  part  of  the  defendant.  It  had  employes  who  were  ready 
and  willing  to  manage  its  train,  and  carry  forward  the  stock,  and  thus 
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perform  its  contract  and  discharge  its  duty;  but  they  were  prevented  by 
mob  violence,  which  the  defendant  could  not  by  reasonable  efforts  over- 
come. That  under  such  circumstances  the  delay  was  excused,  has  been 
held  in  several  cases  quite  analogous  to  this,  which  are  entitled  to  much 
respect  as  authorities.  Pittsburgh j  etc.j  R.  Go.  v.  Hansen j  84  111.  86;  PtUa- 
burgh,  0.  &  St.  L.  Ry.  Co.  v.  Hollmjodl,  65  Ind.  188;  Lake  Share  <fc  M.  S. 
R.  Oo.  v.  BenneUy  89  Ind.  457;  S.  C.  6  Amer.  <fe  Eng.  R.  Cas.  891;  Inr 
dianapoltB  &  St,  L.  R.  Oo.  v.  JurUgen,  10  Bradw.  295. 

The  cases  of  Weed  v.  Panama,  R.  Cb.,  17  N  Y.  862,  and  EbuMockv. 
New  York  &  E.  R.  Cb.,  1  Bosw.  77,  S.  C.  affirmed,  20  N.  ¥•  48,  do  not 
sustain  the  plaintiff's  contention  here.  If,  in  this  case,  the  employes  of 
the  defendant  had  simply  refused  to  discharge  their  duties  or  to  work,  or 
had  suddenly  abandoned  its  service,  offering  no  violence,  and  causing 
no  forcible  obstruction  to  its  business,  those  authorities  could  have  been 
cited  for  the  maintenance  of  an  action  upon  principles  stated  in  the  opin- 
ions in  those  cases. 

We  are  therefore  of  opinion  that  the  judgment  should  be  reversedi  and 
a  new  trial  granted;  costs  to  abide  the  event. 

(All  concur.) 


(142  Mass.  161) 

Dole  and  others  v«  Wooldredge  and  others. 
{Supreme  Judidai  Cfourt  of  MauachusetU.    Suffolk.    Jane  80, 1886.) 

1.  JuBT— Trial  bt  Jury  in  Equitt— Whek  Demand  must  be  Made— Polict 

of  Lboiblation. 

It  is  the  policy  of  legislation  in  liassachnsetts  that  cases  at  law,  as  well  as 
in  equity,  should  be  tried  before  a  court  without  a  Jury,  unless  an  early  de- 
mand for  a  lury  is  made;  and,  where  the  defendant  in  a  suit  in  equity  has 
himself  set  down  a  cause  for  a  hearing  before  a  single  Justice,  he  is  not  enti- 
tled to  have  issues  framed  for  a  Jurv,  where  the  application  is  not  made  until 
29  months  after  the  filing  of  the  bill,  which  is  12  months  after  the  parties  are 
at  issue,  and  9  months  after  the  cause  has  been  set  down  for  hearing  by  the 
defendant. 

2.  Equitt  —  Amendment  to  Bill  in  Equrrr  —  Effect  of^  on  Defendant's 

KlOHTS. 

Where  a  defendant  in  a  suit  in  equity  has  lost  his  right  to  a  trial  by  Jury 
by  lapse  of  time  after  settine  the  cause  down  for  a  hearing  before  a  single 
Judge,  he  is  not  restored  to  his  original  right  to  trial  by  Jurv  bv  the  plaintiff's 
filing  an  amendment  to  the  bill,  making  another  party  defenaant,  where  no 
new  matter  of  substance  is  charged  agamst  the  first-named  defendant. 

8.  Jury— Trial  in  Eqttitt— Deposition— CROss-EzAMnrATiON. 

The  right  of  a  defendant  in  a  suit  in  equity  to  trial  by  Jury  is  not  affected 
oy  the  fact  that,  by  an  amendment  to  the  bill,  another  person  has  been  made 
a  co-defendant,  and  signed  a  deposition  which  could  not  be  used  in  evidence 
against  the  first-namea  defendant  because  the  latter  had  had  no  opportunity 
to  cross-examine  the  former  when  the  deposition  was  taken 

4.  Same— Postponement— Effect  of. 

Where  the  defendant,  in  a  suit  in  equity,  had  set  down  the  cause  for  a  hear- 
ing before  a  single  Justice,  and  by  lapse  of  time  has  lost  his  right  to  have  is- 
sues framed  for  a  Jury,  and  afterwards  agreed  with  the  plaintiff  for  a  post^ 
ponement  of  the  case,  he  is  not  entitled  thereby  to  a  trial  by  Jury  unless  it 
was  so  stipulated  by  him  in  his  agreement  with  plaintiff  as  a  condition  of 
postponement. 
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6.  CowspiBACT— Evidence— Declabatiowb  op  Co-Cokspikatob— Admibsibility 
— OtiDER  OF  Proof. 

In  a  suit  charging  the  defendant  with  conspiring  with  one  R.  to  cheat  and 
defraud  the  plaintiffs,  where  there  has  been  some  evidence  of  a  conspiracy, 
evidence  of  declarations  of  R.  in  furtherance  of  the  object  of  the  alleged  con- 
spiracy, before  there  has  been  evidence  to  establish  a  conspiracy,  is  admis- 
sible, being  mere  question  oi  the  order  of  proof. 

6.  WiTNESfr— Cross-examination  of  Witness— Redirect  Examination.  Extent 

OF. 

In  an  action  against  W.,  charging  him  with  conspiring  with  one  R.  to  cheat 
and  defraud  the  plaintiffs,  where  the  defendant's  counsel,  on  cross-examina- 
tion of  D.,  one  of  the  plaintiffs,  asked  him  certain  questions  regarding  an  in- 
terview between  D..  another  of  the  plaintiffs,  and  R.  relating  to  the  alleged 
conspiracy,  the  plaintiffs'  counsel  is  entitled,  on  redirect  examination,  to  ask 
D.  any  questions  connected  with  the  statements  elicited  on  cross-examina- 
tion, ana  with  matters  having  a  natural  and  close  connection  with  the  subject 
of  inquiry,  and  investigation  on  the  part  of  the  defendant  on  cross-examma- 
tion. 

7.  8ame-~Re-Examination. 

Where  a  witness,  on  cross-examination,  was  asked  certain  questions  regard- 
ing an  interview  between  himself,  one  of  the  plaintiffs,  and  a  person  whom 
the  bill  charged  had  engaged  with  the  defendant  to  cheat  ana  defraud  the 
plaintiffs,  heM,  that  the  plaintiffs'  counsel  was  rightly  allowed  to  ask  him,  on 
re-examination,  questions  relating  to  the  subject  of  inquiry  upon  the  part  of 
the  defendant's  counsel. 

8.  EqniTT—EvTDENCB— Interrogatories— Objection  to,  bt  Defendant. 

Wliere  the  defendant  in  an  action  objects  to  each  and  every  one  of  certain 
interrogatories  filed  to  a  witness,  and  has  filed  no  cross-interrogatories,  he 
cannot  afterwards  be  heard  to  object  that  the  interrogatories  were  not  an- 
swered. 

9.  Same— Fbaud — Conspiracy- Defense — Pindinos  of  Single  Justice. 

In  a  writ  charging  the  defendant  with  arranging  and  conspiring  to  cheat  and 
defraud  the  plaintiffs  in  the  purchase  of  a  mine,  the  defendant  contended  that 
the  whole  scneme  of  the  enterprise,  as  alleged  in  the  bill,  (a  scheme  to  organ- 
ize a  mining  company,)  was  a  fraud  upon  the  public,  illegal  and  against  pub- 
lic policy,  and  that  the  plaintiffs  were  not  entitled  to  relief  in  equity  even  if 
they  were  defrauded,  but  no  averments  in  the  bill  showed  that  anv  fraud  on 
the  public  was  contemplated.  Held,  that  the  court  would  not  set  aside  the  find- 
ing of  the  Justice  before  whom  the  case  was  tried,  that  there  was  not  proof  of 
any  illegal  purpose  in  the  purchase  such  as  would  prevent  the  plaintiffs  re- 
covering from  the  defendant  the  money  obtained  from  them  by  fraud. 

10.  Fraud— Sale  of  Mine— Pretended  Agent  Making  Sale  for  Himself. 

Where  the  defendant  assumed  to  act  for  plaintiffs  as  their  agent  in  the  pur- 
chase of  a  mine,  which  he  represented  as  belonging  to  a  third  person,  but 
which  really  belon^^ed  to  him,  and  which  he  sold  to  the  plaintiffs,  who  be- 
lieved him  to  be  their  agent,  the  relation  of  vendor  and  vendee  between  the 
defendant  and  plaintiffs  does  not  exist,  and  the  plaintiffs  will  be  relieved  by 
a  court  of  equity  from  the  fraud  of  the  defendant. 

This  was  a  bill  in  equity  to  recover  from  the  defendants  a  certain  sum 
alleged  to  have  been  obtained  from  the  plaintiffs  by  fraud  and  conspiracy. 
The  bill  alleges  that  the  complainants,  induced  by  the  defendant  Wool- 
dredge,  negotiated  for  the  purchase  of  a  mine  in  California  owned  by 
one  Robinson.  Wooldredge,  Robinson,  Purkitt,  and  Bishop,  the  latter 
being  agent  of  Robinson,  represented  the  price  to  be  $195,000;  three- 
fourths  of  which  the  complainants  agreed  with  Wooldredge  to  pay,  and 
he  agreed  to  pay  the  remaining  fourth.  In  fact,  Wooldredge  had  agreed 
with  Robinson  and  Purkitt,  without  the  knowledge  of  the  complainants, 
to  buy  the  mine  for  $100,000,  and  this  was  the  price  eventually  paid  to 
Robinson.  The  complainants,  believing  in  the  honesty  of  Wooldredge, 
v.7N.E.no.9 — 53 
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paid  to  the  agents  of  Robinson,  in  San  Francisco,  one-half  of  th^  entire 
purchase  money,  ($195,000;)  that  is  to  say,  they  paid  there  the  sum  of 
$97,500.  This  was  a  larger  amount  than  they  had  expected  to  furnish 
when  they  left  home.  They  had  not  then  at  hand  any  other  funds,  and 
of  this  they  informed  Wooldredge.  He  thereupon  undertook  to  arrange 
temporarily  for  the  payment  of  the  half  of  the  purchase  money  still  to 
be  provided,  and  subsequently  represented  that  he  had  made  such  an 
arrangement,  and  had  deposited  securities  of  his  own  with  one  Bill 
Wood  in  San  Francisco,  to  be  disposed  of  in  order  to  make  this  pay- 
ment. Robinson  confirmed  to  the  complainants  the  statement  that 
Wooldredge  ^ad  arranged  for  the  payment  of  the  remaining  half.  Upon 
their  return  east,  the  complainants  paid  in  money  to  Wooldredge  their 
third  quarter  of  the  purchase  money,  to-wit,  $48,750 ;  making  in  all 
$146,250  paid  by  them.  Wooldredge  paid  $2,500,  and  this  sum,  to- 
gether with  the  $97,500  paid  by  the  complainants  in  California,  amount- 
ing in  all  to  $100,000,  was  all  that  Robinson  received.  The  sum  of 
$48,750  paid  by  the  complainants  to  Wooldredge  he  appropriated  to  his 
own  use,  and  he  received  also  a  quarter  of  the  mine.  It  appeared  by 
the  testimony  of  Mr,  Wood  that  Wooldredge  deposited  no  securities  with 
him;  and  Mrs.  Griswold,  a  sister  of  Robinson,  deposed  that  she  over- 
heard a  conversation  between  Wooldredge  and  Robinson  in  which  the 
latter  told  Wooldredge  that  it  was  ^'an  outrage  to  swindle  partners  in 
such  a  manner. **  Hearing  in  the  supreme  court  before  W.  Allen,  J., 
who  found  for  the  plaintiffs,  and  the  defendants  appealed. 

F.  A.  Dearborn^  for  defendants. 

N.  Morse  and  S.  Lincoln^  for  plaintiffs. 

C.  Allen,  J.  The  defendants'  counsel  has  made  an  excellent  argu- 
ment in  this  case,  which  has  received  our  full  consideration;  but  we 
have. come  to  the  conclusion  that  the  decision  of  the  justice  before  whom 
the  case  was  heard  must  stand. 

Assuming,  without  deciding,  that  the  defendant  might  have  insisted 
upon  a  trial  by  jury  as  a  matter  of  constitutional  right  if  his  demand 
therefor  had  been  seasonably  made,  we  are  of  opinion  that  he  waived 
this  right.  That  such  right  may  be  waived  is  clear.  Parker  v.  Nicker- 
«on,  137  Mass.  487,  492.  The  cause  was  at  issue  October  2, 1883,  and, 
under  the  twenty-seventh  chancery  rule  then  in  force,  (New  Rules  No. 
28,)  it  was  to  be  considered  as  ready  for  a  hearing  one  month  later.  By 
the  rules  prescribing  the  order  of  business  in  Suffolk  county,  a  weekly 
list  of  matters  to  be  heard  in  equity  before  a  single  justice  was  made  up 
for  Tuesday  of  each  week,  on  which  cases  might  be  set  down,  either  by 
motion  to  the  justice  at  his  first  coming  in  on  any  previous  day,  or  by 
agreement  of  counsel  and  notice  to  the  clerk  of  the  court.  These  rules 
were  made  in  pursuance  of  the  provision  of  Gen.  St.  c.  113,  §  26,  (Pub. 
St.  c.  151,  §  33,)  allowing  the  court  to  make  rules  regulating  the  prac- 
tice and  proceedings  of  the  court  in  matters  of  equity,  so  as  to  discourage 
delays  and  expedite  the  decision  of  causes.  The  cause  being  thus  ready 
for  a  hearing,  two  courses  were  open  to  either  party  wishing  to  move  in 
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the  matter.  One  was  to  proceed  in  the  usual  manner  in  equity  causes, 
and  apply  for  a  hearing  before  a  single  justice,  unless  it  was  desired  to 
send  the  case  to  a  master.  The  other  course  was,  undei:  Pub.  St.  c.  151, 
§  27,  to  request  the  court  to  frame  issues  of  feet  to  be  tried  by  a  jury. 
In  order  to  avail  himself  of  the  right  of  a  trial  by  jury,  if  he  had  such 
right,  it  was  necessary  for  the  defendant  to  make  an  application  to  the 
court  under  this  statute.  Having  the  election  of  methods  of  trial,  the 
defendant,  in  December,  1883,  had  the  cause  set  down  for  a  hearing 
before  a  single  justice.  This,  under  the  rule,  was  no  doubt  done  on  a 
day  previous  to  the  day  fixed  for  the  hearing.  It  was  necessary  to  notify 
the  other  side  that  the  cause  had  been  thus  set  down.  Parties  are  to 
have  time  to  make  needful  preparations  for  trial.  This  cause  of  action 
was  inconsistent  with  an  intention  or  expectation  on  the  part  of  the  de- 
fendant to  have  a  jury  trial.  It  was  a  formal  and  significant  act  showing 
an  election  by  him  to  have  the  cause  tried  before  a  single  justice,  with- 
out a  jury.  It  was  not  done  through  any  misleading  or  surprise  or 
misapprehension  or  inadvertence.  Indeed,  the  testimony  of  the  clerk 
submitted  to  us  shows  that  the  cause  was  set  down  for  a  hearing  twice 
in  December,  1883,  and  again  on  February  20,  1884;  though  he  does 
not  testify,  and  the  record  does  not  show,  that  at  either  of  these  times 
it  was  so  set  down  by  the  defendant.  The  report  of  the  justice  is  that 
in  December,  1883,  the  defendant  had  the  cause  set  down  for  a  hearing 
upon  the  merits  before  a  single  justice  of  this  court.  We  cannot  regard 
this  otherwise  than  as  showing  an  intention  on  the  part  of  the  defendant 
at  that  tinie  not  to  ask  for  a  trial  by  jury.  He  himself  elected  the  other 
method. 

It  is  then  to  be  considered  whether  this  state  of  things  was  changed 
by  anything  that  occurred  afterwards.  The  report  finds  that  the  de- 
fendant insisted  upon  a  hearing,  unless  some  agreement  could  be  made 
whereby  the  attachment  of  real  property  made  under  the  writ  should  be 
postponed  to  certain  conveyances  which  he  wished  to  make;  that  an 
agreement  was  ultimately  made  to  this  effect,  and  the  defendant  did  not 
then  insist  upon  the  hearing.  In  other  words,  the  hearing  was  then 
postponed  by  agreement.  But  such  postponenient,  under  such  agree- 
ment, did  not  of  itself  vary  the  legal  effect  of  the  defendant's  act  in  set- 
ting the  cause  down  for  a  hearing.  Cases  are  always  liable  to  be  post- 
poned by  agreement,  or  by  order  of  the  justice  for  good  cause  shown. 
If  the  defendant  wished  to  restore  himself  to  the  right  of  having  a  trial 
by  jury,  which  he  had  waived,  he  should  have  made  that  a  part  of  the 
stipulation.  He  did  not  do  so.  There  is  nothing  to  show  that  he  then 
understood  or  wished  that  the  case  should  be  tried  before  a  jury,  or 
that  he  should  be  reinstated  in  his  right  to  such  trial. 

Nor  did  the  subsequent  amendment  to  the  bill  have  that  effect.  This 
was  filed  and  allowed  on  the  twenty-first  of  February,  1884.  No  new 
matter  of  substance  is  charged  against  the  sole  defendant  now  before  us, 
in  the  amended  bill.  The  original  biU  allied  that  the  defendant,  con- 
spiring and  arranging  with  Robinson  to  cheat  and  defraud  the  plaintiffs, 
agreed  with  Robinson  that  they  should  call  the  price  of  the  mine  $200,- 
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000,  and  that  the  statements  made  to  the  plaintififls  hy  Rohinson  were 
made  in  pursuance  of  such  arrangement  and  conspiracy;  that  the  price 
was  much  less,  and  the  defendant  paid  and  Robinson  received  much 
less.  The  answer  to  ihe  bill  is  very  general,  but  it  denies  that  the  de- 
fendant made  any  false  statements  or  representations  to  the  plaintiffs,  or 
that  he  conspired  and  arranged  with  Robinson  to  cheat  and  defraud  the 
plaintiffs.  The  main  object  of  the  amendment  was  to  make  Robinson  a 
party  to  the  suit,  and  to  charge  him  also  with  conspiracy  and  fraud.  He 
never  was  served  with  process  or  appeared,  and  is  not  before  us.  The 
defendant  filed  a  new  answer  to  the  amended  bill,  but  not  till  after  he 
had  filed  a  separate  request  for  a  jury  trial.  The  new  answer  is  in  the 
same  words  as  the  original  answer,  except  in  referring  to  the  bill  as  "the 
amended  bill,"  and  in  adding  a  demand  for  a  trial  by  jury.  It  is  not 
contended  by  the  defendant  that  his  situation  was  changed  by  the  amend- 
ment in  any  respect,  except  by  its  making  Robinson  a  party.  He  says 
that,  before  the  amendment,  Robinson's  testimony  could  be  obtained 
only  by  deposition,  or  by  his  voluntary  appearance  as  a  witness;  whereas, 
if  Robinson  should  voluntarily  submit  himself  to  the  jurisdiction  of  the 
court, — an  act  over  which  the  defendant  Wooldredge  had  no  control, — 
his  testimony  could  be  readily  taken  by  interrogatories;  and,  with  Ihis 
contingency  in  view,  the  defendant  might  well  say  that  he  desired  such 
testimony  to  bfe  presented  to  a  jury.  The  answer  to  this  is  twofold. 
In  the  first  place,  Robinson  never  in  fact  appeared  as  a  party,  and  so  the 
position  of  the  defendant  Wooldredge  remained  unchanged.  And,  be- 
sides, if  Robinson  had  appeared,  answers  made  by  him  to  interrogato- 
ries propounded  under  the  statute  would  not  be  competent  to  affect  Wool- 
dredge; the  latter  having  no  opportunity  to  cross-examine  him.  The 
decision  in  Stetson  v.  WdcoU^  15  Gray,  545,  only  held  that  interrogatories 
may  be  addressed  to  one  of  several  defendants,  without  including  all  the 
defendants,  in  an  action  of  contract,  and  that  his  answers  thereto  are  ad- 
missible in  evidence  for  the  plaintiff.  The  objection  then  raised  was 
that  the  questions  should  have  been  proposed  to  all  of  the  defendants, 
and  their  joint  answers  taken.  Statements  made  by  a  conspirator  long 
after  the  completion  of  the  fraudulent  enterprise,  which  are  merely  nar- 
ratives of  past  occurrences,  are  not  competent  to  affect  others,  (1  Greenl. 
Ev.  §  111;)  and  the  fact  that  such  statements  might  be  obtained  by 
means  of  interrogatories  under  the  practice  aqt  would  not  change  the 
general  rule  of  law. 

The  question  remains  whether,  as  a  matter  of  judicial  discretion,  the 
judge  erred  in  refusing  to  frame  issues  for  a  jury.  An  important  ele- 
ment in  the  determination  of  this  is  the  time  when  the  application  to 
the  court  was  first  made.  This  was  on  the  twenty-third  of  Septem- 
ber, 1884;  29  months  after  the  filing  of  the  bill;  almost  12  months  after 
the  parties  were  at  issue;  more  than  9  months  after  the  defendant  had 
set  down  the  cause  for  a  hearing  before  a  single  justice.  No  time  has 
been  fixed  by  any  rule  or  general  order  of  court  within  which  a  party 
must  request  the  court  to  fi:^me  issues  for  a  jur}^  in  an  equity  cause;  but 
the  recent  policy  of  the  legislation  in  this  commonwealth  has  been  that 
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<3ases  al  law,  as  well  as  in  equity,  should  be  tried  before  the  court  with- 
out a  jury  unless  an  early  demand  for  a  trial  by  jury  is  made. .  By  St. 
1874,  c.  248,  a  party  desiring  a  trial  by  jury  in  a  civil  action  in  this 
court  or  in  the  superior  court  must  file  a  notice  to  that  effect  within  such 
time  after  the  parties  are  at  issue  as  the  court  may  by  general  or  special 
orders  direct.  By  St.  1875,  c.  212,  such  notice  might  be  filed  before 
the  parties  were  at  issue,  as  well  as  after.  Such  is  the  law  now.  Pub. 
St.  c.  167,  §  69.  Ten  days  after  the  filing  of  the  answer  or  plea  in  this 
court,  and  after  the  parties  are,  and  are  required  to  be,  at  issue  in  the 
superior  court,  is  the  latest  time  allowed  by  the  rules  for  the  filing  of 
such  notice,  unless  there  is  a  special  order  extending  the  time.  .  See  Rule 
8  of  this  Court;  Rule  16  of  the  Superior  Court,  After  the  defendant's 
long  delay  in  the  present  case,  and  after  his  own  act  of  setting  the  case 
down  for  a  hearing  before  a  single  justice,  we  cannot  say  that,  as  a  mat- 
ter of  judicial  discretion,  issues  for  a  jury  ought  to  have  been  framed. 

We  have  examined  all  the  cases  cited  for  the  defendant,  and  find  none 
which,  in  our  opinion,  should  lead  us  to  a  different  result.  The  decis- 
ion in  New  York  rested  upon  a  particular  provision  of  the  constitution 
of  that  state,  prescribing  how  the  right  of  trial  by  jury  may  be  waived; 
those  in  Louisiana  upon  a  particular  provision  in  the  Code  of  that  state; 
and  that  in  Tennessee  upon  an  express  statute.  Decisions  upon  such 
points  made  in  jurisdictions  where  the  systems  and  methods  of  procedure 
may  be  different  from  our  own  cannot  be  of  controlling  weight  with  us. 

The  defendant  took  various  exceptions  to  the  admission  of  evidence  at 
the  hearing. 

In  the  first  place,  he  insists  that  the  court  erred  in  admitting  evidence 
of  declarations  of  ilobinson,  before  there  had  been  evidence  to  estab- 
lish a  conspiracy.  These  declarations  were  in  furtherance  of  the  object 
of  the  alleged  conspiracy.  The  justice  before  whom  the  trial  was  had 
stated  that  there  was  some  evidence  of  a  conspiracy  already,  and  an  of- 
fer to  produce  ftirther  evidence;  and  that  it  was  a  mere  question  of  the 
order  of  proof.  In  this  there  was  no  error.  Burke  v.  MZter,  7  Cush. 
547;  1  Greenl.  Ev.  §  111. 

The  defendant  then  objects  that  the  court  went  too  far  in  allowing 
Dole,  on  his  re-examination  as  a  witness  for  the  plaintiffs,  to  testify  to 
what  was  said  in  a  certain  interview  between  himself  and  Sinclair,  two 
of  the  plaintiffs,  and  Robinson,  at  the  Astor  House,  in  New  York,  The 
situation  was  as  follows:  Robinson  gave  two  depositions  to  be  used  in 
the  case.  The  first  was  given  to  the  defendant;  the  second,  to  the  plain- 
tiffs. In  the  first  he  tcotified  that  he  received  $195,000  for  the  mine; 
in  the  second ,  that  he  received  $100,000.  The  interview  in  question  was 
after  the  first  deposition,  and  before  the  second,  had  been  given.  On 
his  cross-examination  by  the  defendant,  Dole  was  asked  if  he  had  an  in- 
terview with  Robinson,  when  and  where  and  how  long  it  was,  if  they 
met  by  appointment,  who  were  present,  if  he  brought  a  deposition  home 
from  New  York,  if  he  knew  who  went  out  to  Palmyra  to  take  the  last 
deposition  of  Robinson,  if  he  employed  any  one  to  go  there,  or  if  he 
knew  who  did.     The  cross-examination  then  proceeded  as  follows: 
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** Question.  You  were  present  at  another  interview?  Ansioer,  A  few  days 
aftisrwards.  Q.  When  you  and  Robinson  were  present,  and  Sinclair?  A, 
Yes,  sir.  Q,  At  which  time  Robinson  told  you  and  Sinclair  that  he  had  given 
his  deposition?  A.  Yes,  sir.  Q.  State  all  he  said  about  it  ou  that  point.  A, 
I  asked  him  if  he  was  willing  to  come  to  Boston  and  testify  in  this  case,  and 
state  the  facts, — ^if  he  was  willing  to  give  a  deposition  if  we  wanted  it.  He 
said,  <  I  have  already  given  an  affidavit,'  was  the  way  he  expressed  it,  '  and 
it  has  been  sent  to  my  counsel  in  Boston,  or  has  been  filed  in  court  there.' 
I  said,  *  I  don't  think  that  is  so.  I  have  never  heard  of  any  deposition,  I  have 
never  seen  any,  and  I  don't  think  it  can  be  possible  that  your  deposition  has 
been  filed  in  court  in  Boston  up  to  this  time/  He  said  it  certainly  had,  and 
I  insisted  that  it  certainly  had  not  to  my  knowledge.  Q.  And  Mr.  Sinclair 
was  there?  A.  Yes,  sir.  Q.  And  heard  that?  X  I  think  he  heard  it;  it 
was  said  in  his  presence  and  mine.  Q,  What  did  Sinclair  say?  A,  He  said, 
as  I  did,  that  the  deposition  had  not  been  filed,->at  least  he  hadn't  access  to 
it;  and  I  think  he  told  Mr.  Robinson  that  his  counsel  was  not  obliged  to  file 
it,  and  probably  never  would." 

This  fairly  opened  all  that  was  said  in  that  interview  with  Robinson 
on  the  subject  of  the  deposition  he  had  given,  or  which  he  was  asked  to 
give;  whether  Robinson  said  he  would  testify  for  the  plaintifif  or  not; 
what  testimony  he  said  he  would  or  could  give  for  the  plaintiff;  and 
what  requests  he  said  had  been  made  to  him  not  to  testify  further,  or 
not  to  come  to  Massachusetts.  These,  in  general,  were  the  subjects  of 
the  re-examination.  They  were  not  matters  new  in  themselves,  or  un- 
connected with  the  statements  elicited  on  cross-examination,  or  remote 
and  distinct  from  that  which  was  the  subject  of  inquiry  and  investiga- 
tion on  the  part  of  the  defendant  in  cross-examination,  but  they  have  a 
natural  and  close  connection  with  it.  Com.  v.  KeyeSy  11  Gray,  323;  Strow 
V.  Greene^  14  Allen,  206;  Prince  v.  Samo,  7  Adol,  &  E.  627;  1  Greenl. 
Ev.  §  467. 

The  defendant's  objection  that  the  witness  Chester  should  not  have 
been  allowed,  on  his  re-examination,  to  testify  to  the  conversation  in  an 
interview  between  himself  and  Robinson  and  the  plaintiff  Sinclair  at  the 
Windsor  Hotel,  in  New  York,  rests  on  the  same  grounds  as  that  which 
we  have  just  considered.  Sinclair  had  already  testified  to  the  whole  con- 
versation. Chester,  on  his  cross-examination  by  the  defendant,  was  asked 
as  to  certain  portions  of  this  conversation,  including  various  things  said 
to  Robinson  by  himself  and  by  Sinclair.  All  the  matters  to  which  he 
was  allowed  to  testify  in  his  redirect  examination  were  admitted  as  por- 
tions of  the  same  conversation,  and  not  upon  remote  or  distinct  subjects. 

The  defendant  objected  to  the  admission  of  Robinson's  second  deposi- 
tion, on  the  ground  that  several  important  and  material  interrogatories 
were  omitted  by  mistake  of  the  commissioners,  and  were  not  put  to  the 
witness  at  all.  It  appears  that  the  plaintiffs  filed  a- list  of  interrogatories 
to  Robinson,  to  be  annexed  to  the  commission;  that  the  defendant  ob- 
jected to  each  and  every  one,  both  for  form  and  substance,  and  also 
waived  the  cross-examination;  that  the  plaintiffs  then  filed  certain  addi- 
tional interrogatories;  that  the  defendant  objected  to  each  and  every  one 
of  these,  both  for  form  and  substance;  and  that  no  cross-interrogatories 
were  put.     In  taking  the  deposition,  no  answers  were  given  to  any  of  the 
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additiona]  interrogatories.  Under  these  circumstances,  the  defendant, 
having  thus  specially  objected  to  all  of  these  interrogatories,  cannot  now 
be  heard  to  object  that  they  were  not  answered. 

The  defendant  further  contends  that  the  whole  scheme  of  the  enter- 
prise, as  alleged  in  the  bill,  was  a  fraud  upon  the  public,  illegal,  and 
against  public  policy,  and  that  the  plaintiffs  are  entitled  to  no  relief  in 
equity,  even  if  they  were  defrauded  in  such  an  undertaking.  We  do 
not,  however,  find  any  averments  in  the  bill  showing  that  any  fraud  upon 
the  public  was  contemplated,  nor  do  we  see  any  occasion  to  set  aside  the 
finding  that  there  was  not  proof  of  any  illegal  purpose  in  the  purchase, 
such  as  would  prevent  the  plaintiffs  from  recovering  from  the  defendant 
the  money  obtained  from  them  by  his  fraud. 

The  objection  that  certain  other  persons  and  corporations  ought  to  have 
been  joined  as  defendants  is  untenable. 

The  defendant  objects  that  in  respect  to  one-quarter  part  of  the  mine, 
which  it  was  originally  contemplated  that  Robinson  should  retain,  but 
which  was  finally  included  in  the  purchase  from  him,  and  for  which  the 
plaintiffs  paid  $48,750  to  the  defendant,  the  relation  between  himself 
and  the  plaintiffs  was  that  of  vendor  and  vendee,  and  that  false  repre- 
sentations made  by  a  /endor  as  to  the  price  which  he  paid  for  property 
do  not  constitute  such  a  fraud  as  a  court  of  equity  will  relieve  against. 
But  on  the  evidence  we  do  not  think  this  relation  existed  between  the 
parties.  On  the  other  hand,  the  evidence  is  satisfactory  to  show  that  he 
assumed  to  act  for  the  plaintiffs  in  the  matter,  and  treated  the  supposed 
purchase  and  payment  by  him  as  having  been  made  for  them,  and  gave 
them  the  option  so  to  consider  it  until  their  return  to  Boston.  The  whole 
dealing  between  the  parties  was  on  this  basis;  and  when  the  plaintiffs 
finally  paid  the  money  to  the  defendant  it  was  as  an  adoption  of  his  sup- 
posed act  as  an  act  of  agency  for  them,  and  not  as  a  purchase  from  a 
vendor. 

The  defendant  finally  contends  that  the  evidence  did  not  warrant  the 
findings  of  the  justice  in  relation  to  the  alleged  conspiracy  between  the. 
defendant  and  Robinson,  and  to  the  amount  of  money  paid  for  the  mine. 
But  an  examination  of  the  evidence  shows  that  the  findings  were  well 
supported. 

Decree  for  the  plaintiffs  afiSrmed. 


(142  Mass.  130) 

Jones  v.  Boston  &  M.  V.  R.  Co.  and  others. 

{Supreme  Judicial  Court  of  MoMochusetts.    Suffolk.    June  80, 1886.) 

1.  Promtssort  Note— Guaranty— Holder  for  Value— Evidence. 

Where  a  promissory  note,  issued  by  a  railroad  company,  was  made  payable 
to  the  order  of  P.,  its  treasurer,  and  signed  hj  him  under  authority  of  the 
directors,  and  had  written  upon  the  back,  signed  by  the  defendants,  the 
words,  "We  hereby  guaranty  the  payment  of  the  within  note.**  the  contract 
of  guaranty  is  with  the  first  holder  for  yalue  of  the  note,  and  evidence  that 
the  plaintiff  paid  to  the  treasurer.  P..  who  indorsed  the  note  to  him,  certain 
sums  of  money,  is  admissible,  and  sufficient  to  justify  the  jury  in  finding  that 
the  promise  ox  the  defendants  was  to  the  plaintiff.^ 

^S^  note  at  end  of  case.^ 


Digitized  by 


Google 


840  NORTHEASTEBN  RKPORTEB.  pAaSS. 

2.  Statute  of  F11ATTD&— Memorandum— Action  on  Note— Pabol  Eyidbnce, 

WHEN  ADMIBSIBLB. 

In  ac  action  upon  a  promiBSory  note  issued  by  a  railroad  company,  payable 
to  the  order  of  its  treasurer,  and  guarantied  by  the  defendants,  it  is  sufficient 
to  satisfy  the  statute  of  frauds  if  tke  memorandum  shows  who  are  the  parties 
to  the  contract  by  description,  instead  of  name;  and  if  the  promisor  or 
promisee  is  described,  instead  of  named,  parol  evidence  is  admissible  to  ap- 
ply the  description,  and  identify  the  person  who  is  meant  by  it. 
8.  Pleadinc)»—Vabiance— Action  on  Note. 

Where  a  declaration  alleged  that  a  railroad  company,  by  Its  treasurer.  P., 
made  a  promissory  note  payable  to  the  order  of  P.,  for  the  purpose  of  beinff 
sold  on  the  market  in  order  to  raise  money  to  meet  the  liabilities  of  the  saia 
company;  that  3aid  note  was  at  the  same  time  approved  by  the  directors, 
and  was  indorsed  by  P. ;  and  that  defendants  entered  into  a  contract,  vf hich 
was  indorsed  on  the  note  as  follows:  ''We  hereby  guaranty  the  payment  of 
the  wiUiin  note,  waiving  demand,  notice,  and  protest;"  that  said  note  was 
delivered  to  plaintiff  for  a  valuable  consideration  by  P  ,  as  treasurer  of  said 
company;  that  plaintiff  received  the  same  before  it  was  due  and  payable;  and 
that  said  note  was  not  paid, — there  is  not  a  fatal  variance  between  said  dec- 
laration and  proof  that  notes  similar  to  tEe  one  in  suit  had  been  authorized 
by  the  directors  of  the  company,  and  similar  guaranties  had  been  indorsed 
upon  them  by  the  defendants;  that  the  plaintiff  loaned  to  P.  certain  sums  of 
money  soon  after  the  date  of  the  notes,  taking  the  note  in  suit  as  collateral 
to  secure  anothei  note  signed  by  P., — ^P.  stating  that  the  money  borrowed 
was  for  the  use  of  the  company 

Contract  upon  a  guaranty  upon  the  back  of  a  promissory  note,  as  fol- 
lows: 

"$5,000.  Boston,  Mass.,  October  15,  1878. 

"Four  months  after  date,  for  value  received,  the  Boston  &  Mystic  Valley 
Baiiroad  Company  promises  to  pay  to  the  order  of  Sidney  P.  Pratt  five  thou- 
sand dollars,  with  interest  at  the  rate  of  five  per  cent,  per  annum. 

[Signed]  "The  Boston  &  Mystic  Valley  B.B.  Company. 

"By  Sidney  P.  Peatt,  Treasurer* 
"Due  February  15-18.  1879. 

^Authorized  and  approved  by  vote  of  company,  passed  October  3,  1878. 
[Signed]  "S.  W.  Twombley, 

"J.  P.  Thompson,       ' 
"P.  Webster  Locke, 
"Three  of  the  Directors  of  the  Boston  &  Mystic  Valley  Railroad  Company.* 

On  back  of  note: 

"Waiving  demand,  notice,  and  protest.  Sidney  P.  Pratt. •• 

"We  hereby  guaranty  the  payment  ot  the  within  note,  waiving  demand, 
notice,  and  protest. 

[Signed]  "Stephen  Dow. 

"Nathan  P.  Pratt. 
"J.  P.  Thompson. 
"P.  Webster  Locke." 

The  answer  was  a  general  denial;  that  the  date  of  the  note  had  been 
changed  without  the  consent  of  the  defendants;  and  a  special  denial  of 
the  genuineness  of  the  signatures.  The  trial,  which  was  in  the  superior 
court,  before  Gardner,  J.,  proceeded  against  Dow  and  Thompson;  and 
the  plaintiff  testified  that  on  December  13,  1878,  he  met  8.  P.  Pratt, 
and  loaned  at  that  time  $1,000,  taking  a  note  signed  by  Pratt;  and  re- 
ceived the  note  in  suit  and  certain  railroad  ties  as  collateral.     He  sub- 
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isequently  loaned  an  additional  sum  of  $500,  taking  two  notes,  eacb  signed 
by  Sidney  P.  Pratt.  The  plaintiff  was  asked  by  his  counsel  to  state  all 
that  was  said  and  done  at  tiie  interview  between  him  and  Pratt  when  the 
plaintiff  purchased  the  note  in  suit,  to  which  defendants  objected,  but  the 
court  allowed  the  question  to  be  answered*  Plaintiff  then  testified  that 
he  made  the  transaction  with  Pratt  as  treasurer  of  the  company,  and  had 
the  note  from  him  as  treasurer  of  the  company;  that  he  (Pratt)  asked 
him  (witness)  to  discount  the  note,  saying  that  the  transaction  was  to 
raise  money  on  behalf  of  the  company;  that  there  was  a  verbal  agree- 
ment that  he  (witness)  should  give  Pratt  10  days'  notice  if  he  wanted  the 
money,  and,  if  Pratt  wanted  to  pay  it,  he  was  to  give  witness  10  days' 
notice,  so  that  he  might  loan  the  money  again;  that  if  he  (witness)  was 
not  paid  after  10  days'  notice  everything  was  to  be  his.  On  cross-ex- 
amination witness  testified  that  he  made  no  inquiry  about  the  authority 
under  which  the  note  purported  to  be  issued. 

The  plaintiff  offered  in  evidence  the  writing  declared  on,  to  which  de- 
fendant objected  that  the  guaranty  was  an  agreement  to  pay  the  debt  of 
another,  within  the  meaning  of  the  statute  of  frauds;  that  the  name  of 
the  plaintiff  did  not  appear  in  the  writing,  and  no  written  evidence  was 
offered  that  it  was  intended  for  the  plaintiff;  that  no  consideration  has 
been  shown  to. support  an  action  by  the  plaintiff  against  the  defendants; 
that  the  evidence  disclosed  a  transaction  between  Pratt,  personally,  and 
the  plaintiff, — ^both  parties  treating  the  writing  as  Pratt's  own  property; 
and  that  the  guaranty  was  not  negotiable.  The  objections  were  severally 
overruled. 

It  appeared,  on  behalf  of  the  defendants,  that  in  1878  they  were  di- 
rectors of  the  Boston  &  Mystic  Valley  Railroad  Company,  of  which  Dow 
was  president,  and  that  S.  W.  Twombley,  Nathan  P.  Pratt,  and  P.  Web- 
ster Locke  were  the  remaining  directors.  On  October  3,  1878,  the  di- 
rectors passed  a  vote  authorizing  the  treasurer  to  borrow  a  sum  not  ex- 
ceeding $30,000,  and  to  give  the  notes  of  the  company  therefor  in  such 
sums,  and  on  suoh  time,  not  less  than  three  months,  and  at  such  rates  of 
interest  not  in  excess  of  8  per  cent,  per  annum,  as  should  be  necessary 
to  enable  him  to  obtain  the  funds;  but  no  note  to  be  issued  by  him 
that  was  not  approved  by  at  least  three  of  the  directors  of  said  railroad 
company;  that  upon  October  5th  all  the  directors  and  the  treasurer,  S. 
P.  Pratt,  met  at  the  office  of  the  company,  and,  upon  Pratt's  promises, 
six  notes,  for  $5,000  each,  each  dated  October  6, 1878,  and  payable  four 
months  after  date  to,  the  order  of  Sidney  P.  Pratt,  with  interest  at  the 
rate  of  5  per  cent,  per  annum,  were  drawn  and  signed  by  the  company, 
approved  by  Twombley,  Thompson,  and  Locke,  as  three  of  the  directoifi, 
^  indorsed  by  Sidney  P.  Pratt,  and  the  following  writing  upon  the  back 
*  of  each  note,  signed  by  Dow,  Nathan  P.  Pratt,  Thompson,  and  Locke: 
"We  hereby  guaranty  payment  of  the  within  note,  waiving  demand,  no- 
tice, and  protest;"  and  these  notes  and  guaranties  were  delivered  to  S. 
P.  Pratt.  At  the  trial  there  were  produced  six  notes,  the  dates  of  four 
of  which  had  been  chained  to  October  15th,  which  were  identified  by 
Dow,  Thompson,  Twombley,  and  Locke  as  the  notes  signed  October  5th, 
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were  admitted  by  the  plaintiff  to  be  genuine,  and  weie  used  by  both 
parties  as  standards  of  handwriting  for  comparison.  There  was  evidence 
by  Dow,  Thompson,  Twombley,  and  Locke  that  no  other  notes  were 
ever  signed  by  them,  or  either  of  them;  and  that  no  other  notes  were  ever 
issued  by  the  company,  except  one  payable  to  Stephen  Dow,  and  one 
payable  to  Nathan  P.  Pratt.  There  was  other  evidence  tending  to  show 
that  the  note  in  suit  was  a  forgery;  that  S.  P.  Pratt  urged  the  defend- 
ants (guarantors)  to  guaranty  the  notes,  stating  that  he  had  a  party 
who  was  ready  to  take  them  and  furnish  money  at  once;  that  with  this 
money  they  could  so  far  complete  the  road  that  the  mortgage  bonds 
could  be  placed;  that  bonds  would  be  taken  in  payment  for  the  notes 
when  they  became  due;  and  that  he  (Pratt)  would  see  that  the  guaran- 
tors were  never  called  upon  tD  pay  anything  upon  them;  that  upon  these 
promises  the  guaranty  was  signed.  The  defendants  asked  the  court  to 
rule  that  there  was  no  evidence  of  an}''  consideration  for  a  guaranty  by 
the  defendant  to  the  plaintiff;  that  there  was  no  evidence  that  the  plain- 
tiff was  the  first  holder  for  value  of  the  note  in  suit;  that  there  was  no 
evidence  of  a  contract  between  the  plaintiff  and  defendants;  and  that 
there  was  a  fatal  variance  between  the  evidence  and  the  declaration, — 
which  rulings  the  court  refused  to  give.  The  jury  found  that  the  names 
of  the  defendants  Dow  and  Thompson  were  not  forged,  found  for  the 
plaintiff,  and  the  defendant  alleged  exceptions. 

Ghray  &  Cbgswdl,  for  defendants. 

S.  H.  Phillips^  for  plaintiff. 

Morton,  C.  J.  Most  of  the  questions  presented  by  the  bill  of  excep- 
tions have  been  previously  decided  by  this  court.  The  case  of  Baldwin 
V.  DoWy  180  Mass.  416,  was  a  suit  upon  a  promissory  note  and  guaranty, 
which  was  one  of  the  same  series  of  notes  with  the  note  in  suit,  in  the 
same  form,  and  issued  under  like  circumstances.  It  was  there  held  that 
the  contract  of  the  defendants  was  not  with  the  payee  of  the  note;  but 
with  the  first  holder  for  value  who  took  the  note  with  the  guaranty  upon 
it;  and  that  the  contract  is  to  be  interpreted  as  if,  when  the  plaintiff  paid 
the  money  to  the  corporation,  aU  the  parties  were  present,  and  there 
signed  and  delivered  the  note  and  guaranty  in  the  present  form.  When 
the  case  at  bar  was  before  us  upon  demurrer,  the  same  principle  of  in- 
terpretation was  reaffirmed,  and  it  was  held  that  the  declaration  suffi- 
'ciently  set  out  a  guaranty  of  the  note,  for  a  sufficient  consideration,  to 
the  plaintiff  as  the  first  holder  for  value.     Jones  v.  DoWj  137  Mass.  119. 

At  the  trial  in  the  superior  court  the  evidence  tended  to  show  the  con- 
sideration allied  in  the  declaration,  and  was  sufficient  to  justify  the  jury 
in  finding  that  the  promise  of  the  defendants  was  to  the  plaintiff.  ThQ 
defendants  contend  that  the  guaranty  is  insufficient  to  satisfy  the  statute 
of  frauds,  because  it  does  not  contain  the  name  of  the  plaintiff  as  the 
promisee.  It  is  true  that,  in  order  to  satisfy  the  statute  of  frauds,  it  is 
necessary  that  the  memorandum  should  show  who  are  the  parties  to  the 
contract;  but  it  is  sufficient  if  this  appears  by  description,  instead  of 
iiame;  and  if  the  promisor  or  promisee  is  described^  instead  of  named. 
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parol  evidence  is  admissible  to  apply  the  description,  and  identify  the 
person  who  is  meant  by  it.  Benj.  Sales,  §  237,  and  cases  cited;  Gowen 
V.  Klousy  101  Mass.  449. 

The  evidence  of  the  circumstances  under  which  the  plaintiflF  took  the 
note  in  suit,  objected  to  by  the  defendants,  was  competent  to  identify 
the  plaintiff  as  the  first  holder  for  value,  and  the  promisee  in  the  guar- 
anty, and  also  to  show  the  consideration.     Baldwin  v.  Dow^  vM  mpra. 

The  evidence  in  this  case  justified  the  jury  in  finding  that  the  plain- 
tiff was  the  first  holder  for  value,  and  that  there  was  a  valid  promise 
made  to  him  by  the  defendants. 

We  are  of  opinion  that  none  of  the  defendants'  exceptions  can  be  sus- 
tained.    Exceptions  overruled. 

NOTE. 

Where  a  contract  of  guaranty  is  entered  into  conteraporaneonsly  with  the  principal 
contract,  and  is  either  incorporated  in  the  latter,  or  so  distinctly  refers  to  it  as  to  show 
that  both  agreements  are  parts  of  an  entire  transaction,  the  statute  of  A-ands  does  not 
require  a  consideration  to  be  expressed  in  the  guaranty  distinct  from  that  expressed  in 
the  principal  contract.  Tills  principle  applied  to  a  guaranty  embodied  in  a  written 
lease.    Highland  v.  Dresser,  (Minn.)  29  N.  W.  Rep.  66. 

It  was  held  in  Jones  v.  Kuhn,  (Kan.^  8  Pac.  Rep.  777,  that,  where  the  guaranty  is 
made  contemporaneously  with  the  certificate  of  deposit  on  which  it  ia<  indorsed,  it  is 
not  necessary  that  there  should  be  a  separate  and  distinct  consideration  to  uphold  the 
guaranty.  The  consideration  upon  which  the  certificate  of  deposit  was  executed,  is 
sufficient  to  sustain  such  guaranty.  Tlie  court  say :  "The  guaranty  being  made  con- 
temporaneously with  the  making  of  the  certificate,  it  was  not  necessary  that  there 
should  be  a  separate  and  distinct  consideration,  as  would  be  the  case  if  the  contract  of 
guaranty  was  subsequent  to  the  principal  transaction*  and  not  for  the  benefit  of  the 
guarantor.  The  consideration  upon  which  the  certificate  of  deposit  was  executed,  is 
sufficient  to  sustain  the  written  promise  of  guaranty  which  was  indorsed  upon  the  cer- 
tificate before  its  delivejry.  In  such  a  case  the  indorsement  of  guaranty  is  deemed  to  be 
given  for  the  benefit  of  the  maker  of  the  instrument*  and  it  is  also  considered  that  the 
promisee  save  credit  to  the  maker  upon  the  strength  of  the  liabUity  of  those  whose 
promise  of  guaranty  was  written  upon  the  back  of  the  instrument.  Gillighan  v.  Board- 
man,  29  Me.  79;  Campbell  v.  Knapp.  15  Pa.  8t.  27;  Bickford  v.  Oibbs,  8  Gush.  164; 
Cblburn  v.  Averill,  30  Me.  310;  Manrow  t.  Durham,  3  Hill,  584 ;  Purdy  y.  Petera,  35 
Barb.  239." 

A  written  guaranty  upon  a  negotiable  promissory  note,  though  referring  to  the  note, 
and  made  at  the  same  time  with  it,  and  constituting  a  ground  of  the  credit  given  to  the 
maker,  is  void  by  the  statute  of  frauds,  if  it  fails  to  express  the  consideration.  Taylor 
V.  Pratt,  3  Wis.  674,  adhered  to  on  the  principle  of  stare  decisis^  and  Houghton  v.  Ely, 
26  Wis.  181,  distinguished.    Parry  v.  Spikes,  (Wis.)  6  N.  W.  Rep.  794. 

A  written  guaranty  **for  all  goods  A.  &  B.  may  buy  from  0.,"  held  to  sufficiently 
express,  by  implication,  its  consideration,  and  to  be  a  valid  continuing  guaranty  for 
goods  sold  to  either,  as  well  as  to  both  jointly.  Young  v.  Brown,  (Wis.)  10  N.  W.  Rep. 
394. 

CJommissions  allowed  to  an  agent  for  the  sale  of  propertv  are  a  sufficient  considera- 
tion for  his  guaranty  of  promissory  notes  taken  by  him  m  part  payment.  Newton 
Wagon  (}o.  V.  Dier,  (Neb.)  4  N.  W.  Rep.  995. 

A  guaranty  is  without  consideration  where  founded  on  an  allied  agreement  exe- 
cuted by  officers  of  a  corporation,  when  they  have  no  authority  to  execute  it.  Qranger 
V.  Bourn,  (Cal.)  7  Pac.  ifep.  760. 

D^endant,  of  New  York  city,  addressed  a  letter  to  B.  Bros,  of  Evans ville,  Indiana, 
which  was  as  follows :  "Any  drafts  you  may  draw  on  Mr.  A.  Feigelstock,  of  our  city, 
we  guaranty  to  be  paid  at  maturity."  This  guaranty  was  without  consideration  be- 
tween any  of  the  parties.  The  plaintiff,  an  Indiana  bank,  discounted  drafts  drawn  by 
B.  Bros,  on  Feigelstock  on  the  sole  security  of  the  letter.  One  of  the  drafls  appeared 
to  be  accommoaation  paper.  The  court  held  that  the  bank  acauired  no  right  of  action 
on  the  guaranty  for  the  non-payment  of  the  draft.  Evansville  Nat  Bank  v.  TC^nfmnn^T^ 
9^N.T^27«. 
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(142  Mass.  224) 

Elsey  V.  Odd  Fellows  Mut.  Relief  Ass'n  and  others. 

{Supreme  Judicial  C(ywri  of  MaseaehuseUe.    Hampden.    July  8,  1886.) 

LiFB  Iksuranck — Mutual  Benefit  Association — Benefits,  to  Whom  Paya- 
ble—Heirs— Wife— -Mother— Pub.  St.  Ch.  115. 

Under  Pub.  St.  e.  115,  which  provides  that  an  association  organized  under 
said  chapter  may,  "for  the  purpose  of  assisting  the  widow,  orphans,  or  other 
dependents  of  deceased  members,  provide  in  the  by-laws  for  the  payment,  by 
each  member,  of  a  fixed  sum,  to  be  held  by  such  association  until  the  death 
of  the  member  occurs,  then  to  be  forthwith  paid  to  the  person  or  persons  en- 
titled thereto. "  A  member  of  such  association  who  has  set  aside  such  sum 
loses  the  absolute  control  over  it  which  he  has  over  his  other  property;  and 
where  the  by-laws  provided  that  the  balance  of  the  fund  so  set  apart  should 
be  paid  ''to  the  person  designated  by  the  member  in  his  application  for  mem- 
bership or  last  legal  assignment,  provided  such  person  or  persons  are  heirs  or 
members  of  the  decedent  s  family, "  and  that,  **  if  the  designator  leave  no  widow 
or  children  or  assignee,  then  it  shall  be  payable  to  his  heirs, "  the  word  ''heirs" 
is  used  in  its  limited  sense,  to  designate  such  persons  as  would  be  the  legal 
heirs  or  distributees  of  the  deceased  member  at  the  time  of  his  application  or 
designation;  and  where  W.,  in  his  application  for  membership,  designated  his 
wife.  A.,  as  the  person  to  whom  the  oenefit  was  to  be  paid  upon  his  death, 
and  later  attempjted  to  change  the  designation  from  his  wife  to  his  mother, 
who  was  not  living  with  him  as  a  member  of  his  family,  and  was  not  depend- 
ent upon  him,  held  that,  as  the  mother  was  not  one  of  those  who  would  be 
one  of  the  decedent's  heirs,  the  attempted  designation  to  the  mother  was  ille- 
gal and  invalid,  and  the  original  designation  to  the  wife  remained  in  force. 

Bill  ill  equity  by  George  Elsey,  a  member  of  the  Odd  Fellows  Mutual 
Relief  Association  of  the  Connecticut  River  Valley,  against  said  associa- 
tion, Henry  S.  Lee,  its  treasurer,  Addie  E.  Wetmore,  and  Abigail  C. 
Wetmore,  for  an  iiijunction  enjoining  the  said  Lee  from  paying  to  the 
said  Abigail  C.  Wetmore  a  certain  order  drawn  in  her  favor  by  the  secre- 
tary of  the  association,  by  authority  of  its  directors,  for  a  certain  sum  of 
money  payable  upon  the  death  of  Davis  L.  Wetmore.  Hearing  in  the 
supreme  court  before  W.  Allen,  J.,  who  dismissed  the  bill.  The  fiacts 
appear  in  the  opinion. 

A,  M,  CopeUmdy  for  plaintiff. 

E.  H.  Lathrop^  for  defendants, 

MoBTON,  C.  J.  The  defendant  is  an  association  organized  under  St. 
1874,  c.  375.  This  statute  was  amended  by  St.  1877,  c.  204,  and  the 
two  statutes  have  been  continued  and  re-enacted  in  chapter  115,  Pub. 
St.  The  statute  provides  that  such  associations  may,  "for  the  purpose 
of  assisting  the  widows,  orphans,  or  other  dependents  of  deceased  mem^ 
bers,  provide  in  their  by-laws  for  the  payment,  by  each  member,  of  a 
fixed  sum,  to  be  held  by  such  association  until  the  death  of  a  member 
occurs,  then  to  be  forthwith  paid  to  the  person  or  persons  entitled  thereto, 
and  such  funds,  so  held,  shall  not  be  liable  to  attachment  by  trustee  or 
other  process."  It  authorizes  an  association  of  a  peculiar  character.  Its 
object  is  to  enable  a  man  to  lay  aaidt  a  portion  of  his  income  or  prop- 
erty in  the  nature  of  an  insurance  upon  his  life,  to  be  applied  at  his 
death  to  the  use  of  his  widow,  orphans,  or  other  persons  dependent  upon 
him.  But  the  provisions  of  the  general  laws  relating  to  life  insurance 
companies  do  not  apply  to  this  association.     The  fund  held  by  it  is  not 


Digitized  by 


Google 


Mass.]  ELSEY  V.  ODD  FELLOWS   MT7T.  BELIEF   ASS'N.  845 

attachable  by  the  creditors  of  the  member,  and,  by  clear  implication  of 
the  statute,  after  he  has  set  it  aside,  he  loses  the  absolute  control  over  it 
which  he  has  over  his  other  property.  He  cannot  assign  it,  and  divest 
it  from  the  class  of  beneficiaries  described  in  the  statute,  and  direct  its 
disposition  to  other  persons  outside  of  that  class. 

It  was  clearly  the  intention  of  the  defendant  corporation  to  conduct 
its  business  under  the  authority  of  these  statutes,  though  the  agreement 
of  association  and  the  by-laws  do  not  follow  the  exact  words  of  the  stat- 
utes. The  corporation  is  formed  "for  the  purpose  of  defraying  the  ex- 
penses of  the  sickness  and  burial  of  its  members,  and  rendering  pecuni- 
ary aid  to  the  fieunilies  of  deceased  members,  or  to  their  heirs,"  and  the 
by-laws  provide  the  benefit  a  member  is  entitled  to  at  his  death  shall  be 
applied  to  the  payment  of  the  expenses  of  his  last  sickness  and  funeral, 
if  not  otherwise  paid,  and  "the  balance  shall  be  paid  to  the  person  or 
persons  designated  by  the  member  in  his  application  for  membership, 
or  last  l^al  assignment,  provided  such  person  or  persons  are  heirs  or 
members  of  the  decedent's  family." 

But  the  by-laws  should  be  construed  with  reference  to  the  statute,  and, 
if  practicable,  such  a  meaning  should  be  given  to  them  as  mU  make  the 
two  consistent,  for  it  is  not  to  be  assumed  that  the  by-laws  are  intended 
to  go  beyond  the  scope  of  the  statute,  and  thus  violate  its  provisions. 
The  two  descriptions  of  the  class  of  beneficiaries  in  the  statute  and  in 
the  by-laws  would  ordinarily  include  the  same  persons  if  the  word 
"heirs"  in  the  by-laws  is  construed  in  its  natural  sense,  as  meaning  those 
who,  at  the  time  of  the  designation,  would  be  the  heirs  or  distributees 
of  the  member.  But  if  the  word  "heirs"  is  given  a  broader  construe- 
tion,  and  held  to  mean  any  one  who  might,  under  any  circumstances, 
be  or  become  an  heir  of  the  member,  it  would  greatly  enlarge  his  power 
to  dispose  of  the  fund,  and  enable  him  to  assign  it  to  persons  not  within 
the  contemplation  of  the  statute  as  beneficiaries.  Without  deciding 
whether  the  word  "heirs,"  as  it  applies  only  to  personal  estate,  may  not 
be  held  to  mean  distiibutees,  we  are  of  opinion  that  it  is  used  in  the  by- 
laws in  its  limited  sense,  to  designate  such  persons  as  would  be  the  le^ 
heirs  or  distributees  of  ttie  member  at  the  time  of  his  application  or  des- 
ignation. This  view  is  strengthened  by  the  fact  that  in  the  fourth  clause 
of  the  same  section  the  same  words  are  used  in  this  sense;  it  being  pro- 
vided that,  "if  the  designator  leave  no  widow  ot  children  of  assignee, 
then  it  shall  be  payable  to  his  heirs." 

In  the  case  at  bar,  Davis  L.  Wetmore,  in  his  application  for  member- 
ship, designated  his  wife,  Addie  E.  Wetmore,  as  the  person  to  whom 
the  benefit  was  to  be  paid  upon  his  deathi  At  a  later  day  h€t. at- 
tempted to  change  the  designation  from  his  wife  to  his  mother,,  Abigail 
Wetmore.  It  is  agreed  that  his  mother  was  not  living  with  him,  jb^ut 
was  living  with  her  husband  in  another  town  and  county,  tt  is  not, 
suggested  that  she  was  dependent  upon  hiim.  She  was  not. one  of  thd^ 
who  would  be  his  heirs,  and  she  was  not  one  of  the  members  of  the  de-'^ 
cedent's  family,  within  the  nieaning  ot  the  by-law. .  To  give  tK6  V8f<f 
"family"  the  broad  construction  claimed  by  the  respondent  yf^Vijdjs^f;^ 
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the  by-law  overreach  the  scope  of  the  statute,  and  violate  its  spirit  and 
purpose.  It  follows  that  the  attempted  designation  to  the  mother  of 
the  deceased  member  was  illegal  and  invalid ,  and  we  need  not  discuss 
the  question  whether  it  was  sufficiently  assented  to  by  the  directors  of 
the  defendant  corporation. 

As  the  assignment  to  the  mother  was  invalid,  we  tliink  the  original  des- 
ignation to  the  wife  remained  in  force.  We  can  see  no  reason  to  suppose 
that  the  later  assignment  was  intended  to  operate  as  a  revocation  of  the 
designation  to  the  wife,  unless  it  took  effect  as  a  designation  to  the  mother. 
The  scheme  of  the  by-laws  is  that  the  beneficiary  shall  be  designated  by 
the  member  in  his  application  for  membership,  and  the  benefit  shall  be 
paid  to  such  beneficiary  unless  there  is  a  subsequent  legal  assignment. 
They  make  no  provision  for  revoking  a  designation  except  by  a  legal  as- 
signment to  some  other  person,  assented  to  by  the  directors.  We  can- 
not presimie  that  the  deceased  member  intended  his  assignment  to  oper- 
ate as  a  revocation  of  the  previous  designation  in  the  event  of  its  inval- 
idity as  an  assignment  to  his  mother,  and  there  is  no  assent  of  the  di- 
rectors to  any  such  revocation.  We  are  therefore  of  opinion  that  the 
plaintiff  Addie  E.  Wetmore  is  entitled  to  a  decree  that  the  fund  in  ques- 
tion shall  be  paid  to  her.  The  plaintiff  Elsey  has  no  interest  in  the  fund, 
and  cannot  maintain  this  bilL  As  to  him  the  bill  must  be  dismissed. 
Decree,  accordingly. 

a42  Mass.  232) 

Hastings  v.  Weber  and  others. 
(Sttpr&me  Judicial  Court  of  Mas9achusett$.    Suffolk.    July  3»  1886.) 

1.  Statute  of  Frauds— Memorandum— Lease— Agent— Telegram. 

In  an  action  of  contract  for  breach  of  an  agreement  to  take  a  lease,  it  ap- 
peared that  the  defendants'  agent  wrote  to  the  defendants  a  letter  containing 
a  description  of  the  premises,  and  stating  the  annual  rent  for  a  term  of  five 
years;  the  questions  of  the  letter  being  whether  the  premises  and  amount  of 
rent  were  satisfactory  to  the  defendant,  but  the  letter  did  not  state  or  refer  to 
the  particular  terms  or  conditions  of  a  lease.  The  defendants,  in  answer, 
sent  the  following  telegram:  "If  basement  Included  at  four  thousand,  secure 
fiTe  years'  lease.  **  A  letter  sent  by  the  agent  to  the  defendants  on  the  day 
the  telegram  was  received  bv  him  stated  that  the  lease  at  $4,000  included  the 
basement,  and  that  he  would  close  the  matter  the  next  day.  The  agent  had 
no  authority  to  accept  a  lease.  Held,  that  there  was  not  a  sufficient  memoran- 
dum in  writing  to  satisfy  the  statute  of  frauds;  also  held,  that  letters  written 
by  the  defendants  subsequently,  referring  to  an  incomplete  lease,  had  no 
bearing  on  the  question.^    • 

2.  Same— Instructions  to  Agent— Disclosure  to  Third  Person. 

Where  a  principal  gives  instructions  in  writing  to  his  agent  relating  to  the 
leasing  of  real  estate,  and  the  instructions  do  not  include  an  authority  to  con- 
tract, the  disclosure  of  the  instructions  to  the  other  party  cannot  convert 
them  into  a  memorandum  of  contract  sufficient  to  satisfy  the  statute  of 
frauds. 

This  was  an  action  of  contract  for  breach  of  an  agreement  to  take  a 
lease.  The  defense  relied  on  was  .the  statute  of  frauds.  Hearing  in  the 
superior  court,  before  Baoon,  J. ,  upon  facts  which  appear  in  the  opinion, 
who  ruled  that  there  was  not  sufficient  evidence  of  any  written  memo- 

^fiee  note  at  end  of 
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mndum  of  the  ocmtmct  to  satisfy  the  statute  of  frauds,  and  directed  a  ver- 
dict for  the  defendants.  The  letter  of  January  3d,  referred  to  in  the 
opinion,  was  written  by  the  defendants'  agent  to  the  defendants  after  the 
receipt  of  the  tel^ram  mentioned,  and  stated  that  the  lease  at  $4,000 
per  annum  included  the  basement,  and  that  he,  the  agent,  would  close 
the  matter  the  next  day. 

A.  E.  PHUbury^  for  plaintiff. 

(?•  J.  Noye^y  for  defendant. 

W.  Allen,  J.  The  declaration  alleges  a  contract  with  the  defendants 
by  which  the  plaintiff  agreed  to  let  to  them  certain  premises  for  the  term 
of  five  years  from  the  first  day  of  February,  1888,  at  the  yearly  rent  of 
$4,000,  and  the  defendants  agreed  that  they  would  hire  the  premises, 
and  execute  and  accept  thereof  for  such  term  at  said  rent,  and  would 
pay  the  rent  of  $4,000  a  year  during  said  term. 

There  waa  no  written  contract,  and  the  plaintiff  relied  upon  a  verbal 
contract  between  herself  and  the  agent  of  the  defendants;  and  the  only 
question  presented  by  the  exceptions  is  whether  there  is  a  sufficient  mem- 
orandum, in  writing,  of  the  contract  to  satisfy  the  statute  of  firauds.  The 
memorandum  must  be  found,  if  anywhere,  in  the  letters  of  the  defend- 
ants' agent  to  them  of  January  2d  and  3d,  and  in  the  telegram  of  the  de- 
fendants to  their  agent  of  January  3d.  There  is  no  evidence  that  the 
agent  had  any  autiiority  to  sign  a  memorandum,  and  the  only  paper 
signed  by  the  defendants  is  the  telegram.  This  was  sent  in  answer  to 
the  letter  of  January  2d,  and  before  the  letter  of  January  3d  was  received 
by  the  defendants.  It  is  contended  that  it  is  so  connected  with  the  let^ 
ter  of  January  2d  as  to  incorporate  that  into  itself,  and  make  the  letter 
and  telegram  together  a  memorandum  signed  by  the  defendant.  Assum- 
ing, without  deciding,  that  such  is  the  correct  construction  of  the  two 
papers,  we  think  they  do  not  constitute  a  memorandum  of  the  contract 
declared  on,  or  of  any  contract.  It  is  clearly  not  a  memorandum  of  ^ 
completed  contract,  and  the  most  that  can  be  claimed  is  Ihat  it  consti- 
tutes an  offer  by  the  defendants  to  the  plaintiff,  the  subsequent  verbal 
acceptance  of  which  by  the  plaintiff  gave  it  effect  as  the  contract  of  the 
defendants.  If  we  could  adopt  the  assumption  upon  which  this  argu- 
ment must  rest,  and  hold  that  the  telegram  must  be  taken  to  include  the 
letter  of  January  2d,  and  that  the  presentation  of  this  tel^ram  to  the 
plaintiff  on  January  3d  was  in  l^al  effect  the  exhibition  of  the  letter  and 
tel^ram  to  the  plaintiff  by  the  defendant  through  their  agent,  the  prin- 
cipal question,  and  the  only  one  we  need  consider,  would  be  presented: 
Does  the  tel^ram  import  a  promise  by  the  defendant  to  the  plaintiff  to 
accept  a  lease  describ^  in  it  and  the  letter? 

The  correspondence  is  not  between  the  parties  to  the  supposed  con- 
tract, but  between  one  of  the  parties  and  his  own  agent,  and  it' is  to.  be 
construed  accordingly.  The  agent  was  directed  to  look  for  a  store  for 
the  defendants,  and  to  n^otiate  for  a  lease  of  it.  He  had  no  authority, 
unless  from  the  telegram,  to  accept  a  lease,  or  to  make  a  contract,  or  to 
determine  any  of  the  terms  of  a  lease  or  of  a  contract.     His  letter  in- 
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formed  the  defendants  that  he  had  been  looking  at  the  store  of  the  plain- 
tiff, contained  a  description  of  the  premises,  and  stated  the  annual  rent 
asked  for  a  term  of  five  years,  as  information  to  the  defendants  as  the 
basis  of  further  instructions.  The  question  of  the  letter  was  whether  the 
premises  and  the  amount  of  rent  were  satisfactory  to  the  defendants.  It 
did  not  refer  to  the  particular  terms  or  conditions  of  a  lease;  such  as, 
when  the  term  should  commence;  when  the  rent  should  be  payable; 
what  alterations  should  be  made  in  the  premises,  or  what  condition  they 
should  be  put  in  by  the  owner;  what  alterations  might  be  allowed  to  be 
made  by  the  defendants;  what  rights  the  defendants  should  have  as  to 
underletting,  and  other  particulars  which  might  enter  into  the  lease. 
The  answer  was,  with  brevity  of  correspondence,  by  telegraph:  "If  base^ 
ment  induded  at  four  thousand,  secure  five  years'  lesise.''  This  was  ob- 
viously intended  only  as  instructions  to  the  agent  that,  if  the  rent  would 
be  of  the  amount  stated,  he  should  continxie  his  negotiations,  and  pro- 
cure a  lease,  the  only  contract  contemplated,  to  be  submitted  to  the  de- 
fendants for  their  acceptance  and  execution. 

The  instructions  in  the  telegram  do  not  exclude,  but  accord  with,  other 
instructions,  as  to  the  contents  of  the  lease  that  may  have  been  given  by 
the  defendants  to  their  agent;  and,  as  between  the  parties  to  the  corre- 
spondence, they  contain  in  legal  effect  the  additional  words,  "according 
to  instructions  which  have  been  or  may  be  given."  Instructions  to  the 
agent  referring  only  to  the  particulars  mentioned  in  the  letter  to  which 
they  were  in  reply  cannot  be  construed  as  including  a  promise  or  offer 
to  the  plaintiff  to  accept  a  lease  containing  only  those  particulars.  The 
plaintiff  had  ho  right  to  so  treat  it;  and  that  she  did  not  in  fact  so  re- 
gard it  appears  from  her  declaration,  which  alleges  that  the  terin  was  to 
commence  on  February  1st',  aiid  not  iminediately,  as  would  be  implied 
from  the  writings;  and  also  from  the  evidence  that  she  understood  that 
the  defendants  were  not  to  have  the  power  of  underleasing,  which  could 
liot  have  been  inferred  from  the  writings. 

Whether  a  correspondence  betvireeu  one  party  to  a  verbal  contract,  and 
his  agent,  before  the  completion  of  the  contract,  can,  under  any  circum- 
stances, constitute  a  memorandum  of  the  contract,  we  need  not  consider. 
The  correspondence  in  this  Case  shows  only  instructions  for  an  agent,  not 
including  authority  to  contract,  and  the  disclosure  of  the  instructions  to 
the  other  party  cannot  convert  them  into  a  memorandum  of  contract. 

The  letters  subsequent  to  January  3d,  and  the  lease  signed  by  some 
of  the  defendants,  but  not  accepted  or  delivered,  refer  to  the  incomplete 
contract  of  a  lease,  and  have  no  beiaring  upon  the  question  whether  the 
defendants  had  agreed  to  execute  the  lease,  unless  as  showing  that  they 
did  not  consider  themselves  under  any  contract  to  do  so,  and. cannot  go 
to  make  up;  a  memorandum  of  such  a  contract. 

Judgment  on  the  verdict. 

^     NOTE. 

-A  memorandum  made  by  the  agent  of  the  vendor  of  real  estate,  made  and  signed  by 
him  for  the  vendor  alone,  after  the  sale  is  made  by  the  aactioueer,  and  not  in  any  way 
assented  to  by  the  purchaser,  is  not  a  suificient  memorandum  withia  th^statutaofteucH. 
Bamber  v.  Savage,  (Wis.)  8  N.  W.  Rep.  609. 
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A  mere  receipt  for  money  on  account  of  a  pturchaee  of  land,  and  a  letter  A-om  the  pnr* 
chaser  reforring  only  generaUy  to  an  existing  contract,  do  not  constitute  a  valid  memo- 
randum within  the  meaning  of  the  statute  of  frauds.    Smith  v.  Jones,  66  Ga.  338. 

In  McOnire  ▼.  Stevens,  42  Miss.  724,  A.  contracted  with  B.  for  the  sale  of  a  lot  of  land ; 
the  only  written  evidence  of  the  contract  being  several  receipts,  signed  by  A.  and  his 
agent,  acknowledging  the  receipt  of  certain  sums  of  mone^  from  B.  "in  part  payment 
for  a  house  and  lot,"  without  describing  the  premises,  or  famishing  anv  data  for  ascer- 
taining their  locality.  The  court  held  that  said  writings  were  insufficient  to  take  the 
case  out  of  the  statute  of  frauds. 

In  Holmes  r.  Evans,  48  Miss.  247,  the  memorandum  sued  on  was  as  follows :  "  Re- 
ceived of  [plaintiff]  $100,  as  part  payment  on  a  piece  of  property  on  the  comer  of,"  giv- 
ing street,  citv,  county,  and  state,  and  signed  by  the  defendant.  The  court  held  that  it 
was  not  a  sufficient  memorandum  within  the  statute  of  frauds. 

A  draft  for  the  purchase  money  of  lands,  drawn  by  an  agent  without  discslosing  his 

Srinoipars  name,  is  a  sufficient  memorandum  under  the  statute.  Neaves  v.  North  State 
[in.  Co.,  90  N.  C.  412. 

Under  the  statute  of  frauds  a  memorandum  of  a  contract  for  the  sale  of  lands  need  be 
signed  only  by  the  vendor.    Oartrell  v.  Stafford,  (Neb.)  11  N.  W.  Rep.  732. 

The  memorandum  may  consist  of  several  writings,  as  letters  between  the  ^larties ;  but 
their  connection  and  relations  to  each  other  must  appear  by  the  writings  themselves, 
and  cannot  be  shown  by  parol  evidence  of  what  the  parties  intended.  Tice  v.  Freeman, 
(Minn.)  15  N.  W.  Rep.  674. 

In  Banks  v.  Ghas.  P.  Harris  Manuf  g  Co.,  20  Fed.  Bep.  667,  the  traveling  agent  of  the 
defendant  company  addressed  to  his  principals  an  order:  **Send  to  C.  W.  S.  Banks; 
terms,  net  30  days;  freight  al lowed, "-^signed  by  him  as  agents  and  followed  by  a  list 
of  the  merchandise  desired,  with  prices  and  directions  for  shipping,  signed  by  Banks, 
the  plaintiff.  The  court  held  that  the  paper  was  upon  its  face  merely  an  order,  and  not 
a  memorandum  of  the  sale  signed  by  the  defendant  or  his  agent  within  the  terms  of  the 
statute  of  frauds. 

In  Justice  v.  Lang,  42  N.T.  498,  the  plaintiff  broiight  action  for  the  non-performance 
of  an  iwreement  contained  in  the  following  memorandum,  signed  by  the  defendants : 
"  New  York,  May  13, 1861.  We  agree  to  deliver  P.  8.  Justice  one  thousand  Enfield  pat- 
tern rifles,  with  bayonets,  no  other  extras,  in  New  York,  at  $18  each,  cash  upon  such  de- 
livery ;  said  rifles  to  be  shipped  f^om  Liverpool  not  later  than  first  July,  and  before  if 
possible.  W.  Bailbt,  Lanq  &  Co."  The  court  held  that  this  memorandum  was  a 
sufficient  compliance  with  the  requirements  of  the  statute  of  frauds  to  bind  the  defend- 
ants ;  that  there  was  a  good  and  sufficient  consideration  for  their  obligation ;  and  that 
the  plaintiff  was  entitled  to  recover. 


(142  Mass.  264) 

CoBURN,  Trustee,  v.  Middlesex  Co. 

(Supreme  Judicial  Court  of  Ifaseaehueette.    Middlesex.    July  8, 1886.) 

Waters  akd  Watkr-Courses— Mill— Water- Wheels — Use  of— Resbrvatiok. 
A  grant  of  a  right  to  build  a  mill,  and  the  privilege  to  draw  and  nse  the 
water  from  a  mill-pond  '*for  the  purpose  of  carrying  said  mill, " — the  grantor 
reserving  the  right  ''to  the  use  of  sufficient  water  from  said  pond  to  carry  a 
fulling-mill  and  three  breast-wheels, "  with  the  machinery  connected  with  the 
same,— does  not  restrict  the  grantor  to  the  use  of  breast- wheels,  but  limits 
.  him  to  '*the  quantity  of  water  sufficient  to  carry  three  breast- wheels. " 

This  was  a  bill  in  equity  to  restrain  the  defendant  company  from 
removing  certain  breast-wheels  from  its  mill,  and  sabstituting  therefor 
turbine  wheels.  Hearing  in  the  supreme  court,  before  Holmes,  J.,  who 
reserved  the  case  for  the  consideration  of  the  questions  of  law  involved. 
The  &cts  appear  in  the  opinion. 

E.  M.  Jchnson^  for  plaintiff. 

P.  WebfAer,  for  defendant. 

Field,  J.     By  the  indenture  of  May  81,  1821,  between  Hurd  and 
How,  Hurd  granted  to  How,  his  heirs  and  assigns,  the  right  to  build  a 
mill  or  mills,  and  the  "privilege  to  draw  and  use  the  water  from  the 
v.7N.E.no.9 — 54 
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mill-pond  above  eiaid  dftm  for  the  purpose  of  carrying  said  miU  or 
mills;"  and  he  reserved  to  himself,  his  heirs  and  assigns,  "the  first  and 
exclusive  right  to  the  use  of  sufficient  water  from  said  pond  to  carry  a 
fulling-mill  and  three  breast- wheels,  each  twelve  feet  in  diameter,  and 
fifteen  feet  in  length,  with  the  machinery  and  works  that  may  be  at- 
tached to  or  connected  with  same."  Hurd,  for  himself,  his  heirs  and 
assigns,  covenanted  that  he  would  maintain  and  keep  the  mill-dam  in 
good  repair,  would  erect  a  flume  near  the  east  end  of  the  dam,  and  keep 
it  in  repair,  and  that  he,  and  his  heirs  and  assigns,  "will  not  draw  or 
use  any  of  the  water  firom  the  aforesaid  mill-pond  when  there  is  not 
sufficient  head  of  water  in  said  pond  to  carry  a  fulling-mill  and  three 
breast-wheels  as  aforesaid." 

The  respondent  company  claims  under  Hurd,  and  has  his  rights  as 
reserved  in  this  indenture.  The  complainant  daims  under  How,  and 
has  the  right  to  use  one  twenty-fourth  part  of  the  water  privil^e  con- 
veyed to  said  How  by  said  Hurd,  "and  subject  to  the  reservations  and 
conditions  as  contained  in  said  indenture."  The  complainant  avers 
that  the  motive  power  of  the  respondent  has  heretofore  been  furnished 
by  these  breast-wheels,  but  that  the  respondent  threatens  to  remove  the 
breast-wheels,  and  put  in  place  of  them  turbine  wheels,  and  he  prays 
that  the  respondent  may  be  restrained  from  making  "the  aforesaid 
changes  or  alteration  of  its  said  wheels."  The  respondent  admits  that 
it  does  intend  to  remove  its  breast-wheels,  and  to  substitute  others 
therefor  of  a  different  kind,  and  claims  that  "it  has  the  right  to  make 
any  change  in  its  wheels,  providing  that  by  so  doing  it  does  not  use 
more  water  than  is  sufficient  to  carry  a  fulling-mill  and  three  breast- 
wheels  of  the  dimensions  as  given  in  said  indenture,"  etc. 

We  think  it  clear  that  the  indenture  does  not  restrict  Hurd,  and  those 
claiming  under  him,  to  the  use  of  breast-wheels,  but  that  the  terms  of 
the  reservation,  so  far  as  they  refer  to  breast-wheels,  are  intended  to 
describe  the  quantity  of  water  the  use  of  which  is  reserved.  It  is  not 
agreed  as  a  fact,  and  we  do  not  judicially  know,  that  it  is  impossible  to 
measure  the  quantity  of  water  and  the  head  of  water  sufficient  "to 
carry"  "three  breast-wheels,  each  twelve  feet  in  diameter,  and  fifteen 
feet  in  length,  with  machinery  and  works  that  may  be  attached  or  con- 
nected witi^  the  same."  There  may  be  more  difficulty  in  measuring  the 
quantity  or  head  of  water  sufficient  to  "carry  a  fulling-mill,"  but  all  the 
facts  are  not  before  us  which  might  be  competent  in  determining  the 
construction  that  should  be  given  to  this  part  of  the  reservation.  On 
the  case  as  it  stands,  we  cannot  attempt  to  r^ulate  the  use  of  the  water 
by  the  respondent,  or  to  determine  the  efiect  of  the  acts  and  usages  of 
the  parties  upon  the  quantity  of  water  each  is  entitled  to  use.  We  can 
find  nothing  in  the  facts,  as  expressly  agreed,  or  as  admitted  by  the 
pleadings,  that  prevents  the  respondent  from  substituting  turbine  or 
other  wheels  for  breast-wheels,  and  this  is  all  that  we  are  now  called 
upon  to  decide.  The  fact  that  the  city  of  Boston  took  port  of  the  waters 
of  Sudbury  river,  which  is  a  "feeder  to  the  Concord  liveri"  is  immaterial 
upon  this  question.     Bill  dismissed. 
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(142  Mass.  248) 

Attorney  General,  by  Information,  v.  Brigham,  Ex'r,  and  others. 
(Supreme  Judicial  Court  of  Ma^sachu^etU,    Middlesex.    July  8, 1886.) 

BSXBCUTOBS  AHD  AOia3ll8TB AT0R8  —  TrTJST  FdWDS  —  MISAPPROPRIATION  BY  TES- 
TATOR—WHBN  ExBouTOB  IS  Liable— Btatutb  of  Limitations— Pub.  St. 
Oh.  186,  §  26. 

A.  was  treasurer  of  the  M.  Association,  and  a  member  of  a  committee  ap- 
pointed to  take  charge  of  the  funds  of  the  association.  He  deposited  funds 
in  the  savings  ba^  m  his  name  as  treasurer,  but  subsequently  withdrew  the 
larger  part  of  the  deposit,  and  appropriated  it  to  his  own  use.  Held,  upon  an 
information  brought  by  the  committee  of  the  M.  Association,  after  A.'8  death, 
against  his  executor,  more  than  two  years  after  the  iatter's  appointment  and 
the  filing  of  his  bond,  that  the  committee  was  a  general  creditor  of  A.'s  es- 
tate, so  far  as  regarded  the  sum  drawn  from  the  bank  by  A.,  and  appropri- 
ated to  his  own  use,  and  that  the  claim  against  the  estate  was  barred  by  the 
special  statute  of  limitations,  not  having  been  commenced  within  two  years 
from  the  time  of  the  executor's  giving  bond  for  the  discharge  of  his  trust. 

This  was  an  information  in  equity  by  the  attorney  general  at  the  re- 
lation of  a  voluntary  committee  residing  in  the  town  of* Hudson.  Hear- 
ing in  the  supreme  court  before  Morton,  C.  J.,  who  reported  the  case 
to  the  full  court  to  make  therein  such  decree  as  it  should  adjudge  the 
law  and  facts  to  require.     The  facts  appear  in  the  opinion. 

Geo.  A.  King,  for  plaintiff. 

J.  0,  Abbott  and  W.  H.  Andrews,  for  defendants. 

Morton,  C.  J.  If  we  assume  that  the  funds  in  question  were  given 
to  a  public  charity,  and  that  the  attorney  general  may,  by  information 
in  equity,  enforce  the  due  application  of  them,  we  are  of  opinion  that 
this  information  cannot  be  maintained  against  the  executor  or  the  heirs 
of  Francis  Brigham,  or  the  town  of  Hudson.  It  does  not  allege  any 
facts  which  would  render  the  heirs  liable  under  Pub.  St.  c.  136,  §  26; 
and  it  is  dear  that  the  town  of  Hudson  has  no  interest  whatever  in  the 
subject-matter  of  the  suit. 

The  principal  question  is  whether  the  claim  against  Francis  Brigham, 
which  it  is  the  object  of  the  information  to  enforce,  is  barred  by  the  special 
statute  of  limitations,  which  provides  that  "no  executor  or  administrator, 
after  having  given  due  notice  of  his  appointment,  shall  be  held  to  answer 
to  the  suit  of  a  creditor  of  the  deceased,  unless  such  suit  is  commenced 
within  two  years  from  the  time  of  his  giving  bond  for  the  discharge  of 
his  trust."  The  material  facts  in  the  case  are  as  follows:  In  the  years 
1865  and  1866  a  large  number  of  individuals  contributed  money  to 
create  a  fund  for  the  erection  of  a  monument  to  the  soldiers  who  had 
died  in  the  late  waiv.  A  committee  was  appointed  to  have  chaiige  of  the 
fund,  and  to  erect  a  monument  whenever  it  should  by  accumulation  be 
sufficient  therefor.  Francis  Brigham  was  one  of  the  committee,  and  the 
treasurer  thereof.  He  deposited  the  funds  in  the  Hudson  Savings  Bonk, 
in  his  name,  as '^treasurer  of  Monument  Association."  On  July  11, 
1877,  the  deposit  amounted  to  about  $2,300,  and  on  that  day  said 
Brigham  drew  torn  the  savings  bank  the  sum  of  $1,600,  and  appropri- 
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ated  it  to  his  own  use.  Said  Brigham  died  December  7,  1880.  His 
will  was  duly  proved.  The  defendant  Bufds  H.  Brjgbam  was  duly  ap- 
pointed executor  on  November  1,  1881,  and  on  the  same  day  gave  bond 
and  due  notice  of  his  appointment.  Upon  the  death  of  said  Francis 
Brigham,  Luman  T.  Jefts,  one  of  the  relators,  was  appointed,  in  his 
place,  treasurer  of  the  committee  or  association,  and  on  March  1 ,  1884, 
said  Jefts  demanded  of  the  said  executor  the  payment  of  said  sum  of 
$1,500  and  interest,  which  was  refused. 

Upon  these  facts  we  are  of  opinion  that  the  relators,  so  far  as  regards 
this  sum  of  $1,500,  cannot  be  regarded  in  any  other  light  than  as  gen- 
eral creditor  of  the  estate  of  the  testator.  This  sum  did  not  come  into 
the  hands  of  the  executor  as  a  separate  sum  held  by  the  deceased  as  a 
trust.  The  money  drawn  from  the  bank  was  spent  by  the  deceased,  and 
did  not  come  into  the  hands  of  the  executor  at  all.  He  was  bound  to 
administer  the  assets  which  came  to  his  possession  according  to  law,  and 
had  no  right  to  set  apart  a  portion  of  the  general  assets  and  clothe  it  with 
a  trust.  If  any  specific  property  or  fund  held  by  the  testator  in  trust 
came  into  the  hands  of  the  executor,  he  would  b<)  required  to  hold  it  for 
the  use  of  the  cestuis  qtie  trusieni.  Such  property  would  not  be  assets  of 
the  estate  to  be  administered  by  him  as  executor.  Of  this  character  is 
the  fund  of  about  $800,  now  in  the  savings  bank.  It  is  not  a  part  of 
the  assets  of  Francis  Brigham,  but  belongs  to  the  relators  in  trust. 

Mr.  Justice  Story  states  the  rule  of  law  with  great  clearness.     He 


'^Executors  are  charged  with  no  more  in  virtue  of  their  office  than  the  admin- 
istration of  the  assets  of  the  testator.  If,  at  the  time  of  his  death,  there  is 
any  specific  pei*sonal  property  in  his  hands,  belonging  to  others,  which  he 
holds  in  trust  or  otherwise,  and  it  can  be  clearly  traced  and  distinguished 
from  the  testator's  own,  such  property,  whether  it  be  goods,  securities,  stocks, 
or  other  things,  is  not  assets  to  be  applied  in  payment  of  his  debts,  or  to 
be  distributed  among  his  heirs,  but  is  to  be  held  by  the  executor  as  tlie  tes- 
tator himself  held  it.  But  if  the  testator  has  money  or  other  property  in  his 
hands  belonging  to  others,  whetlier  in  trust  or  otherwise,  and  it  has  no  ear« 
mark,  and  is  not  distinguishable  from  the  mass  of  his  own  property,  the 
party  must  come  in  as  a  general  creditor,  and  it  falls  within  the  description 
of  assets  of  the  testator."    Trecothick  v.  Austin^  4  Mason,  16. 

This  rule  has  been  adopted  and  recognized  in  several  cases  by  this 
court.  Johnion  v.  ^mea,  11  Pick.  173]  Harlow  v.  Dehoriy  111  Mass.  195; 
Burgess  v.  Keyes^  108  Mass.  43. 

It  may  be  that  Francis  Brigham,  if  he  were  living,  could  not  avail 
himself  of  the  general  statutes  of  limitations,  as  a  defense,  because  of  the 
rule  that  statutes  of  limitations  do  not  run  in  flavor  of  a  trustee  until 
there  has  been  an  unequivocal  repudiation  and  termination  of  the  trust. 
But  upon  his  death  the  relators  became  merely  creditors  of  his  estate,  and 
faU  within  the  provisions  of  the  special  statute  limiting  suits  against  ex- 
ecutors to  two  years  after  the  time  of  giving  bond. 

For  these  reasons  the  information  must  be  dismissed  aa  to  the  execu- 
tor and  heirs,  and  as  to  the  town  of  Hudson;  but,  as  all  parties  agree, 
there  is  no  pbjection  to  the  plaintiflPs  taking  a  decree  diat  the  balance 
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in  the  hands  of  the  Hudson  Savings  Bank  be  paid  to  the  relators,  or  to 

said  Jefls,  their  treasurer,  to  be  held  for  the  purposes  for  which  the 
money  was  contributed.     Decree  accordingly. 


(142  Mass.  227) 

Fxn^LER,  Judge,  etc.,  v.  Connelly  and  others. 

(Supreme  Judicial  Court  of  Maseaehueette,    Bristol.    July  8, 1886.) 

1.  Executors  and  Administbatobs— Bond— Action  AOAmsT  Estate  — Whebe 
Adhinistbatob  is  Defaulted— Liability,  whbn  Estate  Insolvent. 

An  adminiBtrator  of  the  estate  of  a  deceased  person,  who  is  defaulted  in  an 
action  brought  by  a  creditor  of  the  deceased,  is  dot  to  be  conclusively  pre- 
sumed to  admit  assets  by  failure  to  make  a  defense,  where  the  estate  after- 
wards proves  to  be  insolvent,  and  the  creditor  does  not  gain  anv  i)riority  over 
other  creditors,  and  does  not  gain  the  right  to  call  upon  the  administrator  or 
his  sureties  to  pay  the  Judgment. 
Same— Obligation,  Extent  os^— When  Beoken—-Subetie&— Defense— Pbe- 
FEBBED  Claims. 

Where  the  principal  obligation  in  an  administration  bond  is  that  the  ad- 
ministrator shall  faithfuUy  administer  all  the  assets  which  come  to  his  hands, 
it  is  open  to  the  sureties,  in  an  action  upon  the  bond  to  recover  on  a  judgment 
obtained  against  the  estate  of  Uie  intestate  in  an  action  in  which  the  admin- 
istrator made  no  defense,  to  defend  the  action  on  the  ground  that  the  admin- 
istrator has  applied  all  the  assets  of  the  estate  to  the  payment  of  preferred 
charges  and  dalms,  and  by  showing  the  settlement  of  an  account  with  the 
probate  court;  and,  where  such  account  has  been  filed,  the  administrator  is 
not  liable  on  ecire  faciae  upon  a  Judgment  against  him  in  his  representative 
capacity  if  he  shows  that  since  the  Judgment  was  rendered  an  account  show- 
ing that  all  the  assets  have  been  exhausted  in  paying  preferred  claims  and 
charges  had  been  settled  with  the  probate  court 

The  iacts  appear  in  the  opinion. 
Braley  &  Sioift,  for  plaintiff. 
Morton  &  JenningSf  for  defendant. 

Morton,  C.  J.  This  is  a  suit  upon  an  administration  bond.  The 
only  breach  alleged  is  that  the  plaintiff  recovered  judgment  against  the 
administratrix  which  she  refused  to  pay  upon  demand.  It  is  agreed  that 
all  the  property  left  by  the  intestate  has  been  expended  by  the  admin- 
istratrix in  the  payment  of  the  necessary  expenses  of  the  funeral,  last 
sickness,  and  administration,  and  that  the  administratrix  is  to  have  the 
same  benefit  ^f  these  payments  as  if  allowed  by  the  probate  court  on  an 
account  duly  filed  by  her  since  the  date  of  the  plaintlfi^s  suit. 

Our  statutes  provide  that  "if  it  appears,  upon  the  settlement  of  an  ac- 
count of  an  executor  or  administrator  in  the  probate  court,  that  the 
whole  estate  and  effects  which  have  come  to  his  hands  have  been  ex- 
hausted in  paying  the  chai^ges  of  administration  and  debts  or  claims  en- 
titled by  law  to  a  preference  over  the  common  creditors  of  the  deceased, 
such  settlement  shall  be  a  sufficient  bar  to  any  action  brought  against 
such  executor  or  administrator  by  a  creditor  who  is  not  entitled  to  such 
preference,  although  the  estate  has  not  been  represented  insolvent.*'  Pub. 
St.  cl  186,  §  5.  If  all  the  assets  are  exhausted  in  paying  charges  of  ad- 
ministration and  preferred  claims,  there  is  no  occasion  for  setting  in  mo- 
tion the  madhinery  of  insolvent  proceedings,  and  the  purpose  of  the 
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statute  was  to  give  to  the  settlement  of  an  account  showing  this  fact  the 
same  effect,  so  far  as  the  rights  of  creditors  are  concerned,  as  a  repre- 
sentation and  adjudication  of  insolvency.  It  cannot  be  doubted  that  a 
settlement  of  such  an  account,  or  a  representation  of  insolvency  before  a 
creditor  has  obtained  judgment  in  a  suit,  would  be  a  defense  to  the  suit. 
Gushing  v.  Hdd,  9  Mete.  180. 

But  the  plaintiff  contends  that  such  defense  is  not  open  after  a  judg- 
ment is  obtained;  that,  by  allowing  such  judgment  to  be  rendered,  the 
administratrix  conclusively  admits  credits  sufficient  to  pay  th^  judg- 
ment, and  the  sureties  in  a  suit  upon  the  bond  are  bound  by  this  admis- 
sion. It  may  be  assumed  that  a  judgment  against  the  administratrix 
is  conclusive  as  to  any  defense  which  was  or  could  have  been  pleaded 
in  the  action,  except  the  defense  of  the  special  statute  of  limitations, 
which  atands  upon  grounds  peculiar  to  itself.  Bobimon  v.  Hodge,  117 
Mass.  222,  and  cases  cited.  But  the  defense  relied  upon  was  not,  and 
could  not  have  been,  pleaded  in  the  original  suit  in  this  case.  No  ac- 
count had  been  settled  showing  that  all  the  assets  were  exhausted.  The 
defendant  does  not  now  attempt  to  impeach  the  judgment,  but  he  proves 
that  since  the  judgment  was  rendered  facts  have  occurred  which  show 
that  there  are  no  assets  of  the  estate  with  which  to  pay  it.  Under  our 
system,  where  a  creditor  sues  an  administrator  for  a  debt  due  from  the 
estate,  the  question  of  the  amount  of  assets  is  not  ordinarily  involved  in 
the  suit,  and  it  is  difficult  to  see  why  an  administrator  who  is  defaulted  in 
such  a  suit  should  be  held  to  admit  assets  so  as  to  bind  himself  and  his 
sureties  personally  if  the  estate  afterwards  turns  out  to  be  insolvent.  A 
creditor  may  sue  at  any  time  after  the  expiration  of  a  year  from  the  filing 
of  the  bond,  but  an  administrator  is  not  obliged,  at  his  peril,  to  ascertain 
within  the  year  whether  the  estate  is  solvent.  *  The  amount  of  the  prop- 
erty and  of  the  debts  may  both  or  either  be  thus  unascertained  and  un- 
certain; and  if,  after  the  year  has  expired,  he  ascertains  that  the  prop- 
erty is  not  sufficient  to  pay  the  debts,  it  is  his  duty  to  represent  the  es- 
tate insolvent.  If,  in  the  mean  time,  any  creditor  has  obtained  a  judg- 
ment, he  can  prove  the  amount  of  it  in  the  insolvency  proceedings.  By 
obtaining  judgment  he  does  not  obtain  any  priority  over  other  creditors, 
and  we  can  see  no  good  reason  why  he  should  gain  the  right  to  call  upon 
the  administrator  or  his  sureties  to  pay  the  judgment,  although  the  es- 
tate is  insolvent.  The  principal  obligation  of  the  bond  is  that  the  ad- 
ministratrix shall  faithfully  administer  all  the  assets  which  come  to  her 
hands,  and  we  are  of  opinion  that  it  is  open  to  the  sureties  in  this  suit 
to  show  that  she  has  applied  all  the  assets  to  the  payment  of  preferred 
charges  and  claims,  by  showing  the  settlement  of  an  account  under  the 
statute.  It  seems  to  us  that  this  conclusion  is  supported  by  reason  and 
by  the  weight  of  the  authorities. 

There  are  two  modes  in  which  the  personal  liability  of  an  adminis- 
trator, upon  a  judgment  against  him  in  his  representative  capacity,  can 
be  established  and  enforced  by  the  judgment  creditor:  by  scire faciaa  upon 
the  judgment,  and  by  a  suit  upon  the  bond. 

Pub.  St.  c.  166,  §  10,  provide  that,  "when  an  execution  against  an 
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executor  or  administrator  for  a  debt  due  from  ibe  estate  Of  tbe  deceased 
is  returned  unsatisfied,  the  creditor  may,  upon  a  suggestion  of  waste, 
sue  out  a  scire  fadaa  against  the  executor  or  administrator.  If  the  de- 
fendant does  not  appear  and  show  sufficient  cause  to  the  Contrary,  .he 
shall  be  deemed  guilty  of  waste,  and  shall  be  personally  liable  for  the 
amount  thereof,  where  it  can  be  ascertained;  otherwise  for  the  amount 
due  on  the  original  judgment,  with  interest  from  the  time  when  it  was 
rendered."  This  provision,  in  substance,  has  been  in  force  since  St. 
1783,  c.  22,  §  9,  was  enacted.  The  policy  has  always  been  to  make  an 
executor  or  administrator  liable  de  bonis  propriis  to  a  judgment  creditot 
only  upon  the  ground  of  waste.  It  may  be  that  the  burden  is  piit  upon 
the  executor  of  proving  that  there  has  been  no  waste;  but,  if  he  can 
show  this,  it  is  the  clear  implication  of  the  statute  that  he  shall  not  be 
liable  on  scire  facias.  If,  then,  he  can  show  that  since  the  judgment  was 
rendered  there  has  been  an  adjudication  of  insolvency,  on  the  settlement 
of  an  account  showing  that  all  the  assets  have  been  exhausted  in  paying 
preferred  charges  and  claims,  he  shows  that  there  has  been  no  waste, 
and  therefore  that  he  is  not  liable  for  the  judgment.  It  was  held  in  the 
early  and  well-considered  case  of  Cdlenuin  v.  Holly  12  Mass.  570,  that 
in  scire  facias  on  a  judgment  recovered  against  an  administrator,  it  was 
a  defense  to  show  that,  after  the  judgment,  a  representation  and  adju- 
dication  of  the  insolvency  of  the  estate  was  made.  This  was  approved 
in  ShUlaber  v.  TFymon,  15  Mass.  322,  and  extended  to  a  case  where  the 
estate  was  represented  insolvent  after  the  scire  facias  was  brought.  It 
was  also  approved  in  Walker  v.  ififl,  17  Mass.  380. 

The  other  remedy  of  a  judgment  creditor  is  by  a  suit  upon  the  bond, 
under  Pub.  St.  e.  143,  §  10.  This  statute  merely  gives  the  judgment 
creditor  the  right  to  put  the  bond  in  suit  for  his  own  benefit,  but  does 
not  define  his  rights,  or  the  liability  of  the  executor  or  his  sureties.  It 
cannot  reasonably  be  contended  that  the  liability  of  the  executor  or  his 
sureties  is  greater  in  a  suit  upon  the  bond  than  it  is  in  scire  facias  upon 
the  judgment,  and  therefore  the  case^we  have  referred  to  are  applicable 
to  the  case  at  bar,  and  show  that  the  defense  is  maintained. 

The  case  of  Newconibv.  Ooss,  1  Mete.  833,  is  opposed  to  this  view.  It 
was  there  held  that  a  representation  of  insolvency,  made  after  the  suit 
upon  the  bond  wias  commenced,  was  not  a  defense,  and  that  the  admin- 
istrator and  his  sureties  were  personally  liable  for 'the  fiill  amount  of  the 
judgment,  without  regard  to  the  question  whether  there  wai3  in  fact  any 
waste.  It  is  noticeable  that  the  cases  which  have  be^n  cited  were  not 
referred  to  by  the  court  or  the  counsel  in  the  case  of  Newoomb  v.  OosSy 
but  it  is  irreconcilable  with  these  earlier  decisions,  which  seem  to  us  to 
be  founded  upon  better  reasonJ9. 

We  must  treat  the  case  at  bar  as  if  the  administratrix  had  duly  settled 
an  account  in  the  probate  court,  since  this  suit  was  commenced,  showing 
that  she  had  applied  all  the  assets  of  the  estate  to  the  payment  of  chaises 
of  administration,  funeral  expenses,  and  pi'eferred  claims,  and  we  are  of 
opinion  that  upon  principle,  and  according  to  the  decided  weight  of  the 
authorities,  such  a  settlement  shows  that  there  has  been  no  waste;  that 
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the  administratrix  would  not  be  personally  liable  on  a  scire  facias  upon 
the  judgment;  and  that  she  and  her  sureties  are  not  liable  on  the  bond 
in  suit. 

Judgment  for  defendants. 


(142  Mass.  SOI) 

Collins,  Prochdn  Amiy  r..  South  Boston  H.  R.  Co. 

{Supreme  Judicial  Court  of  MassaehusetU.    Suffolk.    July  8, 1886.) 

Nbglioencb— Question  fob  Jubt— Infant  —  Custodian  of— Kbqlioencb  of 
Parents. 

In  an  action  of  tort  for  personal  injuries  to  a  child  of  four  years  of  age,  who 
went  upon  the  street  with  his  sister,  aged  eleyen  years,  and  was  run  over  by  a 
street  car,  there  was  evidence  that  the  children  were  crossing  the  street,  and 
wexe  upon  the  tracks  of  the  street-car  company,  when  the  sister,  upon  the  near 
approach  of  a  car,  left  her  brother  and  ran  across  the  street,  and  that  the  child, 
in  attempting  to  foUow,  was  knocked  down  and  run  over;  that  the  driver  of  the 
car  was  looking  in  a  direction  opposite  to  that  in  which  the  car  was  going; 
and  that  the  sister  who  had  charge  of  the  plaintiff  was  a  girl  of  ordinary  in- 
telligence. Held,  that  there  was  evidence  for  the  jury  of  negligence  on  the 
part  of  the  driver  of  the  car,  and  that  it  could  not  be  said,  as  a  matter  of  law, 
that  there  was  no  evidence  for  the  jur^  that  the  ^rl  who  had  charge  of  the 
plaintiff  was  exercising  the  care  over  him  which  mig:ht  reasonably  be  expected 
of  a  child  of  her  age,  although  the  weight  of  evidence  might  be  strongly 
against  it;  nor  that  the  parents  of  the  child  were  negligent  in  permitting  him 
to  go  upon  the  streets  with  his  sister,  or  that  she  had  not  sufficient  intelligence 
or  discretion  to  be  intrusted  with  the  care  of  him. 

This  was  an  action  of  tort  for  personal  injuries,  brought  by  Patrick 
Collins,  the  father  and  next  friend  of  Daniel  Edward  Collins,  against  the 
South  Boston  Railroad  Company,  a  corporation  operating  lines  of  street 
railway  in  Boston.  The  plaintiff,  a  boy  four  years  and  twenty 4hree  days 
old,  lived  with  his  parents,  and  on  the  afternoon  of  July  29,  1882,  the 
date  of  the  accident,  left  home  in  company  with  his  sister  Nellie,  a  girl 
nearly  eleven  years  of  age,  to  go  to  a  store  near  by,  and  while  on  their 
way  home,  in  crossing  Broadway,  the  plaintiff  was  knocked  or  fell  down, 
and  was  run  over  on  the  inward  track  of  the  defendant  corporation,  on 
Broadway,  by  one  of  the  defendant's  cars,  driven  and  controlled  by  its 
agents,  sustaining  injuries  which  made  it  necessary  to  amputate  one  arm 
near  the  shoulder,  and  the  great  toe  of  one  foot.  At  the  ti'ial  in  the  su- 
perior court  before  Gabdner,  J.,  there  was  evidence,  on  the  part  of  the 
plaintiff,  that  the  child  Nellie  was  in  the  habit  of  taking  care  of  the  chil- 
dren, including  the  plaintiff,  and  was  the  only  one  in  the  family  to  do  it; 
that  she  had  often  taken  them  across  Broadway;  that  she  had  attended 
the  public  schools,  always  passed  class  examinations,  and  went  from  one 
room  to  another  when  the  other  scholars  did.  There  was  also  other  evi- 
dence tending  to  show  that  the  girl  was  possessed  of  the  degree  of  intel- 
ligence usually  found  in  girls  of  her  age.  One  McDermott  testified  that 
he  was  on  Broadway  at  the  time  of  the  accident,  and  saw  the  driver  of 
the  car  leaning  on  the  dasher  in  a  listless  attitude,  looking  down  the  street; 
that  some  one  shouted,  and  th^n  the  driver  put  down  the  brakes,  but  the 
plaintiff  was  knocked  down  and  dragged  some  distance  by  the  car.  One 
MoCue,  a  witness  for  the  plaintiff,  testified  that  he  saw  the  accident;  that 


Digitized  by 


Google 


Mass.]  COLLINS  V.  SOUTH   BOSTON   H.  R.  00.  857' 

he  saw  plaintiff  and  his  sister  about  to  go  onto  the  street  crossing,  plain- 
tiff having  hold  of  his  sister's  hand;  that  the  two  children  walked  together 
before  reaching  the  car  tracks,  but  when  they  reached  the  crossing  the 
car  was  coming  down  the  street  at  a  trot,  and  the  girl,  being  frightened 
and  evidently  afraid  that  the  pole  would  strike  her,  let  go  plaintiff's  hand 
and  ran  off.  The  car  or  the  horses  then  struck  plaintiff,  knocking  him 
down,  and  dragging  him  some  distance.  When  the  girl  let  go  of  plain- 
tiff's hand,  the  pole  was  almost  right  up  side  of  her.  Other  witnesses 
gave  testimony  regarding  the  accident  substantially  like  that  of  the  pre- 
vious witn^esses.  Nellie  M.  Collins,  sister  of  the  plaintiff,  testified  that 
she  took  the  best  of  care  of  the  plaintiff  on  the  day  of  the  accident;  that, 
when  about  to  go  over  the  crossing,  her  attention  was  attracted  to  a  band 
car  down  the  street,  and  that  she  did  not  see  the  car  which  struck  plain- 
tiff until  it  was  very  near  her;  that  she  did  not  hear  anybody  shout;  that 
she  left  her  brother,  and  went  over  the  crossing;  that  she  left  her  brother 
because  she  thought  she  was.  going  to  be  knocked  down  herself.  She 
further  testified: 

''I  left  him  and  ran  across.  I  did  not  turn  back.  After  I  got  across  I 
turned  around  to  catch  him,  [plaintiff,]  and  he  was  under  the  car,  and  I  ran 
up  and  told  my  mother.  The  horse's  heads,  when  I  le:  go  of  him,  were  pretty 
close  to  us.  We  were  then  between  the  four  rails.  I  do  not  know  who  it 
was  I  heard  shout,  or  the  direction  it  came  from.  I  let  go  of  Eddie  Just  as 
soon  as  I  heard  it.  I  was  not  playing  with  Eddie,  or  fooling  or  playing  with 
the  other  children,  running  around,  or  doing  anything  of  that  kind.  I  was 
on  the  cross-walk  when  I  let  go  of  Eddie.  I  cannot  tell  whether  Eddie  was 
knocked  down  by  the  horses  or  by  the  car.'' 

On  cross-examination  she  testified  that  she  was  dragging  plaintiff  along, 
and  stopped  between  the  tracks;  that  she  thought  he  could  get  across  be- 
fore the  car  came;  that  plaintiff  pulled  away  from  her,  and  she  ran  away 
and  left  him  between  the  tracks.  Couns^'for  defendant  then  asked, 
"Now,  Nellie,  let  me  ask  you  whether  it  was  not  this  way:  Didn't  you 
take  your  little  brother  right  along  in  front  of  the  horses,  and  then,  when 
you  found  the  horses  right  on  you,  drop  him?"  to  which  witness  an- 
swered in  the  affirmative.  There  was  other  evidence  by  witness  tending 
to  show  negligence  on  her  part  in  caring  for  her  brother.  .  Another  wit- 
ness for  plaintiff  testified  that  the  plaintiff  and  his  sister  were  between 
the  tracks,  when  the  girl  left  her  brother,  on  the  near  approach  of  the  car, 
and  ran  across;  that  plaintiff  started  to  follow,  and  got  nearly  across, 
when  he  was  knocked  down  and  run  over;  that  the  cars  were  going  at  a 
trot,  about  as  fast  as  they  usually  went  on  that  thoroughfare;  and  that 
the  driver  did  not  put  on  the  brakes  until  after  witness  heard  some  one 
shout.  A  witness  who  was  a  school-teacher  testified  that  the  girl  Nellie 
was  a  child  of  ordinary  intelligence;  that  she  had  found  her  bright  and 
quick  about  doing  errands.  There  was  evidence  for  the  defendant  tend- 
ing to  show  negligence  upon  the  part  of  the  plaintiff,  and  on  the  part  of 
the  custodian  of  the  plaintiff,  the  girl  Nellie.  The  defendant  asked  the 
court  to  rule  that  on  all  the  evidence  the  plaintiff  was  not  entitled  to  re- 
cover, but  the  court  declined  so  to  rule,  and  submitted  the  case  to  the 
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jury,  which  found  for  the  plaintiff,  and,  at  the  request  of  the  defend- 
ant, the  case  was  reported  to  the  full  court. 

R.  D,  Smith  and  Patd  West^  for  defendant. 

H.  E,  BoUea  and  Qeorge  E.  Sawyer^  for  plaintiff. 

Field,  J.  We  cannot  say,  as  matter  of  law,  that  the  parents  of  the 
plaintiff  were  n^ligeni  in  permitting  him  to  go  upon  the  streets  with 
his  sister,  who  was  then  nearly  11  years  old,  or  that  the  sister  had  not 
sufficient  intelligence  or  discretion  to  be  intrusted  with  the  care  of  him. 
MvUigan  v.  CurtiSy  100  Mass.  572;  Lynch  v.  Smith,  104  Mass.  52;  O'Ow- 
nof  y.  Boston  &  L,  R.  Cb.,  135  Mass.  352.  Neither  can  we  say  that 
there  was  not  evidence  for  the  jury  of  negligence  on  the  part  of  the  driver 
of  the  car.  Com.  v.  Metropolitan  R,  Co.,  107  Mass.  236.  The  driver  of 
a  horse  car  in  a  street  where  there  are  children  may  well  be  required  to 
manage  his  car  with  reference  to  all  the  risks  that  may  reasonably  be 
expected;  and  among  these  may  be  reckoned  risks  arising  from  the  heed* 
lessness  and  indiscretion  of  children.  All  the  evident  in  favor  of  the 
defendant  may  be  disr^arded  in  considering  the  questions  of  law  before 
us,  and  the  evidence  of  Nellie  Collins  is  not  necessarily  to  be  taken  as 
true  against  the  plaintiff  if  there  is  other  evidence  in  his  favor  which 
contradicts  it. 

It  must  be  taken,  on  any  view  of  the  case,  that  the  plaintiff  ran 
across  the  track  in  front  of  the  horses,  and  was  either  hit  by  the  off  fore 
leg  or  off  hind  leg  of  the  off  horse,  or  by  the  right-hand  side  of  the 
dasher  of  the  car,  or  of  the  body  of  the  car,  and  thus  thrown  down  and 
under  the  car,  or  that  he  fell  upon  or  near  the  right-hand  rail,  and  was 
drawn  under  the  car.  His  sister  left  him  just  before  they  reached  the 
track  on  which  the  car  was  crossing,  and  when  the  horses  were  danger- 
ously near  to  them,  and  either  ran  across  in  front  of  the  horses,  or  ran 
back,  leaving  him  to  run  across  alone,  while  she  afterwards  followed 
him,  going  either  in  front  or  behind  the  car.  It  was  said  in  Lynch  v. 
SmUh,  ubi  mpra,  page  57,  that  "it  does  not  necessarily  follow,  because  a 
parent  negligently  suffers  a  child  of  tender  age  to  cross  a  street,  that 
therefore  the  child  cannot  recover.  If  the  child,  without  being  able  to 
exercise  any  judgment  in  regard  to  the  matter,  yet  does  no  act  which 
prudence  woiild  forbid,  and  omits  no  act  that  prudence  would  dictate, 
there  has  been  no  negligence  which  was  directly  contributory  to  the  in- 
jury." But  if  the  child  does  act  in  a  manner  which  would  be  careless 
in  a  prudent  person  of  mature  years  and  ordinary  intelligence,  and  this 
carelessness  contributes  to  the  injury,  what  is  the  test  by  which  the 
conduct  of  a  child  is  to  be  tried  in  determining  whether  it  has  exercised 
due  care? 

Courts  have  held  that  up  to  a  certain  age,  not  very  accurately  defined, 
it  must  be  conclusively  presumed  that  a  child  has  not  sufGicient  intelli- 
gence and  discretion  to  exercise  due  care  under  the  circumstances  and 
in  the  place  in  which  he  is  found,  and  that  it  is-negligence  oq  the  part 
of  the  persons  who  have  charge  of  him  to  permit  him  to  go  there  unat- 
tended.    If  such  a  child  has  not  acted  as  reasonable  care  would  dictate, 
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jadged  by  the  ordinary  standards  for  adnlt  persons,  and  thus  has  con- 
tributed to  the  injury,  and  if  the  persons  having  the  charge  of  such  a 
child  have  negligently  permitted  him  to  go  there  alone,  both  these  facts 
constitute  n^ligence  which  will  prevent  him  from  maintaining  an  ac- 
tion. There  is  also  an  age  within  which  courts  have  held  that  one  child 
is  conclusively  presumed  not  to  have  sufficient  intelligence  and  discre- 
tion to  take  charge  of  another  who  is  younger,  and  that  it  is  negligence 
on  the  part  of  the  parents  or  guardians  of  such  children  to  permit  them 
to  go  together  to  places  of  danger;  and  if  they  do,  and  the  children  do 
not  use  reasonable  care,  and  thus  have  contributed  to  the  injury,  they 
cannot  recover.  Beyond*  these  ages,  courts  have  left  it  to  the  jury  to 
determine  whether  the  parents  or  guardians  were  negligent  in  permitting 
a  child  to  go  alone  to  a  place  of  danger,  or  in  permitting  him  to  go  there 
in  charge  of  another  child;  and,  if  it  was  found  that  they  were  not  neg- 
ligent, then  it  has  been  left  to  the  jury  to  determine  whether  the  child 
or  children  reasonably  exercised  that  degree  of  care  of  which  they  were 
capable,  and  it  has  been  said  that  it  is  only  necessary  for  them  "to  ex- 
ercise such  capacity  as  they  have." 

The  care  which  an  adult  person  is  bound  to  exercise  is  said  to  be  the 
care  which  a  person  of  ordinary  intelligence  and  prudence  would  exer- 
cise, and  is  not  determined  by  the  amount  which  he  actually  possesses, 
unless  he  is  non  compos  mentis]  and  as  the  law,  as  far  as  is  practicable,  en- 
deavors to  establish  general  rules  of  conduct,  it  is  probable  that  the  more 
accurate  statement  of  the  law  for  children  is  the  one  usually  made; 
namely,  that  a  child  is  to  be  held  to  the  exercise  of  that  degree  of  care 
which  may  reasonably  be  expected  of  children  of  his  age,  or  which  chil- 
dren of  his  age  ordinarily  exercise.  The  court,  with  more  or  less  hesi- 
tation, in  what  it  deems  plain  cases,  according  to  common  experience, 
has  declared  that  the  acts  or  conduct  of  an  adult,  under  the  circum- 
stances, constitute,  as  matter  of  law,  contributory  negligence;  and  the 
question  arises  whether  the  court  can  make  the  same  declaration  con- 
cerning the  acts  or  conduct  of  a  child  of  tender  age,  who  yet  is  so  old 
that  they  cannot  say  as  matter  of  law  that  he  has  not  sufficient  dis- 
cretion to  be  permitted  to  act  on  his  own  judgment.  We  think  that  it 
has  been  in  effect  decided  that  the  same  general  principles  govern  courts 
in  either  case,  although  the  degrees  of  care  required  are  different.  In 
Mattey  v.  WhUtier  Mach.  Co.,  140  Mass.  337,  S.  C.  4  N.  E.  Rep.  575, 
the  plaintiff  was  six  years  and  seven  months  old  at  the  time  of  the  ac- 
cident, and  the  opinion  implies  that  there  might  be  cases  in  which  the 
court  would  hold  as  matter  of  law  that  a  girl  of  that  age  was  guilty 
of  contributory  negligence.  See  0^ Connor  v.  Boston  &  L.  R.  Co.,  135 
Mass.  352.  In  Messenger  v.  Dmnie,  137  Mass.  197,  S.  C.  141  Mass.  335, 
and  6  N..E.  Rep.  283,  the  plaintiff  was  eight  years  and  nine  months 
old,  and  the  court  held  that  there  was  negligence  on  his  part,  and  that 
he  could  not  recover;  saying  that  "his  injury  was  the  natural  conse- 
quence of  his  careless  act." 

Take  the  case  of  boys  in  the  street  suddenly  and  intentionally  running 
across  in  front  of  trotting  horses  for  the  purpose  of  showing  who  dares 
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run  the  nearest  or  take  the  most  risk.  Suppose  the  driver's  testimony 
is  true,  that  the  plaintiff,  after  having  crossed  safely,  turned  round  and  ran 
under  the  side  of  the  car,  vrould  not  that  be  contributory  negligence  if  the 
child  were  old  enough  to  act  alone?  In  instructing  juries  that  the  question 
for  them  to  decide  is  whether  tlie  plaintiff  or  the  plaintiff's  custodian  has 
exercised  that  degree  of  care  which  might  reasonably  be  expected  of  a 
child  of  his  age,  or  which  is  ordinarily  shown  by  children  of  the  same 
age,  is  it  intended  that  they  may  make  allowance  for  any  spirit  of  reck- 
lessness or  of  mischief  which  they  may  think  is  commonly  found  in  such 
children,  or  must  they  consider  only  their  intelligence  or  ability  to  un- 
derstand the  danger,  and  the  consequences  which  may  reasonably  be  ex- 
pected to  follow  from  their  conduct,  and  their  capacity  for  self-control? 
It  would  seem  that  if  children  unreasonably,  intelligently,  and  inten- 
tionally run  into  danger,  they  should  take  the  risks,  and  that  children, 
as  well  as  adults,  should  use  the  prudence  and  discretion  which  persons 
of  their  years  ordinarily  have,  and  that  they  cannot  be  permitted  with 
impunity  to  indulge  in  conduct  which  they  know,  or  ought  to  know,  to 
be  careless,  because  children  are  often  recldess  and  mischievous.  If  all 
this  be  true,  however, — and  certainly  it  is  as  favorable  a  view  of  the  law 
for  the  defendant  as  our  decisions  admit  of, — and  if  we  assume  that  the 
plaintiff  was  too  young  to  go  upon  the  street  alone,  and  that  his  conduct 
was  such  that  if  he  had  been  ^one  he  could  not  recover,  yet  we  cannot 
say,  as  matter  of  law,  that  there  was  no  evidence  for  the  jury  that  his 
sister,  who  had  the  charge  of  him,  was  exercising  the  care  over  her 
brother  which  might  reasonably  be-  expected  of  a  child  of  her  age,  al- 
though the  weight  of  evidence  is  strongly  against  it.  The  jury  must 
have  found  that  she  did  not  willfully  and  deliberately  expose  her  brother 
to  the  risk,  but  only  that  when  the  danger  became  imminent  she  did  not 
act  with  that  coolness,  prudence,  and  self-control  which  might  reasonably 
have  been  expected  of  an  older  person.  Her  conduct  up  to  the  time  the 
danger  became  imminent,  the  rate  of  speed  of  the  car,  its  distance  off  when 
she  first  saw  it,  and  the  other  persons  and  objects  in  the  street,  which 
might  have  influenced  her  conduct,  are  differently  described  by  differ- 
ent witnesses.  There  is  the  same  difficulty  in  this  case  which  the  court 
found  in  MaUey  v.  Whittier  Mach.  Cb.,  t^  eupra. 

All  the  facts  which  ought  to  be  considered  are  not  made  sufficiently  cer- 
tain by  the  testimony  to  enable  us  to  decide  that  there  was  any  error  of  law 
in  submitting  the  case  to  the  jury.  By  the  terms  of  the  report,  the  ver- 
dict is  to  stand. 


ai2  MaBB.  206) 

Wbil  v.  Raymond  and  others. 

{Supreme  Judicial  Court  of  Maseachusette,    Saftolk.    July  1. 1886.) 

I.  Equrrr— AiTswBB— St.  Mass.  1888,  Ch.  228— Disgovbbt— brrEBBOGATOBim. 
The  answer  to  a  bill  in  equity  filed  since  the  passage  of  St.  Mass.  1888,  e. 
228,  praying  for  relief,  shall  not  be  sworn  to,  and  the  plaintiff  is  entitled  to 
discovery  from  defendant  only  upon  interrogatories,  in  the  same  manner  as 
in  an  action  at  law. 
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IS.  8AMB*-CliBDITOB8'  BlUi— MaBBISD  WOXAK^CEBTIFlCATE—BUBINBaS  ON  SbP- 

▲BATB  Account— Action. 

Where  A.  boagbt  goods  of  C.  for  the  firm  of  A.  &  Co.,  representiog  himself 
to  be  the  sole  proprietor,  and  the  bnsiness  in  fact  was  owned  by  B.,  A.'s  wife, 
who  had  filed  a  certificate  in  the  statutor]^  form  in  the  office  oi  the  city  clerk 
announcing  her  intention  to  carry  on  business  on  her  separate  account  in  the 
name  of  A.  Sb  Co.,  hsid,  that  C,  who  had  so  sold  the  goods,  had  a  complete 
and  adequate  remedy  at  law  against  A.  or,  B.,  and  could  not  maintain  a  bill  in 
equity  to  reach  the  goods  which  B.  had  transferred  to  D.,  het  creditor. 

8.  8A1CB— Leabbhold  Ebtatb  ▲  Lboai«  Estatb— Intbbbst  of  Lebseb— Equity 

JUBISDICTION. 

A  leasehold  estate  which  can  be  taken  by  a  creditor  of  the  owner  of  the 
lease  in  satisfaction  of  a  debt  is  a  legal  estate  which  can  be  attached  in  an  ac- 
tion at  law  against  the  latter;  and,  if  judgment  is  obtained,  execution  may  be 
levied  upon  it;  and.  where  the  terms  of  a  lease  provide  that  the  interest  of  the 
lessee  shall  cease  if  it  shall  be  attached  or  taken  on  execution,  this  is  effect 
of  the  contract,  and  is  not  a  ground  of  equity  jurisdiction. 
4k  Samb^SaiiB— Dbbt  FCfR  MsBCRAKDiBB— Court  op  BquiTT—PowBRS— Judg- 
ment AT  CoMKON  Law— Execution. 

In  a  suit  to  recover  a  debt  for  merchandise  sold,  it  is  not  within  the  power 
of  a  court  of  equity  to  subject  property,  on  which  an  execution  at  common 
law  cannot  be  levied,  to  the  satisfaction  of  a  Judgment  obtained  at  law,  until 
such  debt  is  reduced  to  a  judgment. 
5  Husband  and  Wife— Makbtkd  Woman— Business  on  Separate  Account- 
Firm  Name. 

A  married  woman  may  carry  on  business  on  her  separate  account  under  a 
firm  name  which  contains  the  name  of  her  husband,  and  under  which  he  had 
previously  done  business. 

6.  Pbincipal  and  Agent— Undisclosed  Principai/—Liabilitt— Sale— Action. 

Wher^  C.  sold  merchandise  to  A.,  under  the  name  of  A.  &  Co.,  he  can  main- 
tain an  action  against  A.  for  the  price;  and  if,  in  buying  the  merchandise,  A. 
acted  as  agent  oi  B.,  his  wife,  an  undisclosed  principal,  C.  can  also  sue  her, 
or  he  may  proceed  against  each  separately,  though  not  to  Judgment  against 
both. 

7.  EquiTT— Dbtbbmining  Ownbbbhip  of  Chattels. 

Where  one  is  ignorant  as  to  who  owns  chattels  which  he  wishes  to  attach, 
he  cannot  maintain  a  bill  in  equity  to  determine  the  ownership  of  them. 

8.  Attachment— Attachment  by  Creditor  of  Pledgeor  or  Mortgagor. 

Personal  property  which  has  been  pledged  or  mortgaged,  where  the  gen- 
eral property  is  in  the  pledgeor  or  mortgagor,  may  be  attached  in  an  action 
at  law  by  a  creditor  of  the  latter. 

9.  Husband  and  Wife— Certificate  of  Business- Effect  of— Proof. 

Where  A.  was  carrying  on  business  under  the  style  of  A.  &  Co.,  and  the 
business  was  transferred  to  B.,  A.'8  wife,  who  filed  a  certificate  announcing 
her  intention  to  carry  on  business  on  her  separate  account  under  the  firm 
name  of  A.  &  Co.,  the  filing  of  the  certificate  does  not  prevent  one  who  has 
sold  goods  to  A.,  under  the  belief,  induced  by  A.'s  statements,  that  the  latter 
was  still  proprietor  of  the  business,  from  proving  that  the  change  in  the  form 
of  doing  business  is  a  pretense,  and  that  A.  is  in  fact  carrying  on  the  busi- 
ness. 

10.  Same— flALB— Suit  against  Husband  and  Wife— Principal  Dbfbndakts. 

Where  C.  sold  goods  to  A.,  believing,  in  consequence  of  A.'s  statements, 
that  A.  was  sole  owner  of  the  business  of  A.  &  Co.,  and  it  proved  afterwards 
that  A.'t  wife  was  the  owner  of  the  business,  KM,  that  in  prosecuting  a  suit 
C.  must  elect  whether  he  would  take  A.  or  his  wife  as  his  debtor,  and  that  he 
could  not  make  both  principal  defendants  in  one  suit,  whether  he  charges 
them  conjunctively  or  alternatively. 

Bill  in  equity  by  Henry  J.  Weil  against  George  J.  Raymond,  Hattie 
D.  Baymond,  his  wife,  Horace  Partridge,  Benjamin  F.  Hunt,  I>^unk  P. 
Partridge,  and  Adolph  Erlebach;  said  Partridge,  Hunt,  Partridge,  and 
Brlebadi  being  oopartners  under  the  finn  name  of  Horace  Partridge  & 
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Co.  The  bill  allied  that  the  plaintiff  for  a  long  time  theretofore,  and 
before  December  4,  1883,  sold  merchandise  and  loaned  money  from 
time  to  time  to  said  (George  J.  Raymond,  who  gave  plaintiff  to  under- 
stand that  he  (Raymond)  was  carrying  on  business  in  Boston,  on  his 
sole  account,  under  the  name  and  style  of  George  J.  Raymond  <fe  Co., 
at  No.  5  Tremont  row,  in  said  Boston,  and  that  on  September  15, 1884, 
said  Raymond  was  indebted  to  plaintiff  to  a  large  amount;  that  on  said 
September  15th  all  the  stock  of  goods  in  said  store  No.  6  Tremont  row 
was  removed  to  a  certain  store  numbered  50,  on  Winter  street,  in  said 
Boston,  and  on  September  23d  the  plaintiff,  in  a  writ  sued  out  by  him 
against  said  George  J.  Raymond  for  the  collection  of  the  amount  due 
him,  put  a  keeper  in  said  store  No.  50  Winter  street,  in  process  of 
attachment  of  the  goods  therein  contained  to  satisfy  any  judgment  which 
plaintiff  might  recover  in  said  suit,  and  that  immediately  thereafter- 
wards,  and  on  the  same  day,  this  plaintiff  was  sued  in  an  action  de- 
nominated contract  or  tort,  by  said  Hattie  D.  Raymond,  and  a  keeper 
was  placed  in  plaintiff's  store,  in  said  suit,  at  the  instigation,  as  the 
plaintiff  was  informed  and  believes,  of  George  J.  Raymond,  and  also  on 
the  same  day  plaintiff  was  served  with  notice  by  the  said  firm  of  Horace 
Partridge  &  Co.  to  withdraw  said  keeper  from  said  store  No.  50  Winter 
street,  said  firm  claiming  to  be  absolute  owners  of  the  contents  of  said 
store;  that  on  said  December  4,  1883,  said  Hattie  D.  Raymond  filed, 
or  caused  to  be  filed,  in  the  city  clerk's  office  of  said  Boston,  a  certificate 
to  the  effect  that  she  intended  to  carry  on  business  on  her  separate  ac- 
count at  No.  5  Tremont  row,  in  said  Boston,  under  the  firm  name  and 
style  of  George  J.  Raymond  &  Co.,  but  plaintiff  was  not  informed  of 
the  fact  of  the  filing  of  any  such  certificate  as  aforesaid  until  after  the 
bringing  of  said  suit  by  him  against  said  Raymond  as  aforesaid,  and 
that  he  was  ignorant  of  any  circumstances  of  the  making  and  filing  of 
said  certi6cate,  and  of  any  facts  whereby  the  business  at  that  time  car- 
ried on  at  No.  5  Tremont  row,  and  the  goods  then  and  thereafter  therein 
contained  and  removed  to  No.  50  Winter  street,  as  aforesaid,  were  trans- 
ferred to  said  Hattie  D.  Raymond. 

The  bill  then  further  alleged  that  the  filing  of  the  certificate  was  pro- 
cured to  be  done  by  said  George  J.  Raymond,  was  a  fraudulent  evasion 
of  the  statute,  and  intended  to  enable  said  George  J.  Raymond  to  substi- 
tute a  liability  upon  the  part  of  his  wife,  instead  of  upon  himself,  and  with 
the  intent,  on  said  Greorge  J.  Raymond's  part,  of  effecting  a  fraudulent 
conveyance  of  aU  the  property  and  stock  of  goods  pertaining  to  the  busi- 
ness in  respect  to  which  said  certificate  purported  to  be  filed.  The  bill 
further  alleged  that  plaintiff  was  ignorant  as  to  the  nature  of  the  title, 
if  any,  under  which  said  Horace  Partridge  &  Co.  claimed  to  own  the 
goods  in  said  store  No.  50  Winter  street,  but  believed  that  all  title,  if 
any,  which  said  Partridge  &  Co.  had  in  or  to  the  greater  part  of  said 
goods  in  said  store  was  conditional,  and  not  absolute,  and  derived  and 
received  by  said  firm  from  said  Hattie  D.  Raymond  acting  under  color 
and  in  pursuance  of  a  title  and  authority  which  she  pretended  was  vested 
in  her  by  the  filing  of  said  certificate,  and  that  said  Partridge  <fe  Co;  were 
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informed  of  these  facts;  that  said  George  J.  Raymond  was  the  owner  of 
a  lease  of  certain  buildings,  Nos.  5  to  8  Tremont  row,  for  a  term  of  10 
years,  which  lease  was  unassignable  by  the  lessee  without  the  written 
consent  of  said  lessor,  and  was  terminable  at  the  election  of  said  lessor 
if  said  lessee  should  be  declared  insolvent,  or  an  assignment  of  his  prop- 
erty should  be  made  for  the  benefit  of  his  creditors;  that  this  leasehold 
interest  was  valuable,  but  the  net  income  therefrom  could  only  be  come 
at,  in  satisfaction  of  the  indebtedness  of  said  Raymond,  by  a  receiver 
thereof. 

The  bill  then  set  forth  that  whereas,  said  George  J.  Raymond  and  his 
wife  could  not  do  business  as  copartners,  and  could  not  be  held  jointly 
liable,  if  said  certificate  was  filed,  or  procured  to  be  filed,  for  the  fraud-* 
ulent  purposes  named,  and  said  Hattie  D.  Raymond  consciously  partic- 
ipated therein,  the  plaintiff  had  a  right  to  hold  either  or  both  of  said 
parties,  because  of  said  fraud,  primarily  liable  to  him  on  the  indebted- 
ness incurred  in  the  name  of  George  J.  Raymond  &  Co.;  and  that  should 
such  participation  appear,  though  said  Horace  Partridge  &  Co.  be  inno- 
cent of  all  knowledge  of  or  participation  in  said  fraudulent  purposes,  all 
goods,  effects,  or  credits  which  they  may  have  in  their  possession  as 
aforesaid  of  said  Hattie  D.  Raymond,  as  well  as  of  said  George  J.  Ray- 
mond, might  be  applied  in  satisfaction  of  this  plaintiff's  said  claim;  and 
if  said  Horace  Partridge  &  Co.,  in  acquiring  such  goods,  effects,  or  cred- 
its, consciously  aided  or  participated  in  said  fraudulent  proceedings  or 
purposes  of  said  George  J.  Raymond,  they  are  chargeable  for  the  pay- 
ment of  this  complainant's  said  daizn  in  full  value  thereof,  whether  re- 
quired or  received  by  them  from  said  George  J.  and  Hattie  D.  Ray- 
mond, or  either  of  them,  and  whether  they  have  paid  for  or  on  account 
of  the  same  or  not;  and  that  if  said  Hattie  D.  Raymond  was  innocent 
of  all  knowledge  of  or  participation  in  said  fraudulent  purposes,  but  re- 
ceived any  goods  or  other  property  which  had  been  sold,  loaned,  or  in- 
trusted to  her  husband  by  plaintiff  or  other  persons  in  ignorance  of  her 
connection  with  said  business  as  aforesaid,  then  no  title  thereto  passed 
to  her,  and  the  proceeds  thereof  in  her  hands^  or  any  indebtedness  on 
the  part  of  said  Partridge  &  Co.  to  her  for  the  same,  or  a  proportional 
part  of  said  proceeds  or  of  said  indebtedness,  if  such  goods  or  loans  were 
mingled  with  other  property  to  which  she  may  have  had  a  good  title, 
to  be  herein  ascertained,  are  all  applicable  to  and  chargeable  for  the  pay- 
ment of  said  plaintiff's  claim. 

The  prayer  of  the  bill  was  for  an  account  of  the  transactions  between 
the  said  George  J.  Raymond  and  Hattie  D.  Raymond,  and  either  of 
them,  with  said  Partridge  &  Co.,  whereby  the  nature  and  liability  on 
account  thereof  might  be  ascertained,  and  for  a  receiver  to  take  charge 
of  all  and  singular  the  said  leasehold  estate  of  said  George  J.  Raymond, 
to  collect  the  rents  and  profits  thereof  and  out  of  the  same,  to  pay  the 
charges  thereof,  and  the  remaining  net  proceeds  into  court,  to  be  applied 
in  satisfaction  of  any  judgment  which  this  complainant  may  obtain; 
that  said  Partridge  &  Go.  be  enjoined  from  disposing  of  any  goods,  effects, 
or  credits  in  their  hands  belonging  to  said  George  J.  Raymond  and  Hat* 
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tie  D.  SaytQond,  or  either  of  them,  and  the  said  George  J.  Raymond 
from  making  any  assignments  of  the  rents  or  income  to  be  derived  from 
the  subletting  of  said  leasehold  estate,  and  said  Hattie  D., Raymond 
from  making  any  disposition  of  any  assets  in  her  possession  or  control 
acquired  in  the  name  of  George  J,  Raymond  &  Co.  The  defendants 
filed  demurrers  to  the  bill,  which  were  sustained,  and  the  plaintiflf  ap- 
pealed. 

Jotm  C.  Coombs  and  Prank  Burke^  for  plaintiff. 

jR.  Lund  and  W.  Q.  OoggeweUy  for  defendants. 

Field,  J.  As  the  bill  was  filed  since  the  passage  of  St.  1888,  e.  223, 
and  prays  for  relief,  the  answer,  by  the  tenth  section  of  that  statute, 
^' shall  not  be  sworn  to,"  and  the  plaintiff  is  entitled  to  discovery  from 
the  defendants  only  upon  interrogatories,  in  the  same  manner  as  in  an 
action  at  law.     Pub.  St.  c.  167,  ^  49-^0;  Id.  c.  151,  §  8. 

If  George  J.  Raymond  has  any  interest  in  the  leasehold  estate  which 
can  be  taken  by  a  creditor  in  satisfaction  of  his  debt,  it  is  a  legal  estate, 
which  can  be  attached  in  an  action  at  law  against  him,  and,  if  judgment 
is  obtained,  execution  may  be  levied  upon  it.  Pub.  St.  c.  171,  §  51;  Id. 
c.  161,  §  61  et  eeq.;  McNeil  v.  ArneSj  120  Mass.  481.  As  was  said  in 
SMmnger  v.  Sherman,  127  Mass.  206:  This  is  the  "entire  remedy  which 
the  legislature  intended  to  give  for  applying  to  the  payment  of  a  debt 
any  titie  in  real  estate,  or  the  rents  and  profits  thereof,  which  is  of  such 
a  nature  as  to  be  capable  of  being  taken  on  execution  at  law.'^  The  bill 
does  not  set  out  a  copy  of  the  lease  or  its  terms  further  than  to  state  that 
it  '4s  unassignable  by  the  lessee  without  the  written  consent  of  the  said 
lessor,  and  is  terminable,  at  the  election  of  the  said  lessor,  if  said  lessee 
shall  be  declared  insolvent,  or  any  assignment  of  his  property  shall  be 
made  for  the  benefit  of  his  creditors.^'  An  assignment  by  operation  of 
law  is  not  a  breach  of  a  covenant  not  to  assign,  (Smiih  v.  Pvinam^  3  Pick. 
220;)  and  if,  on  inspecting  a  copy  of  the  lease,  it  should  appear  that  by 
its  terms  the  interest  of  the  lessee  ceases  if  it  were  attached  ol  taken  on 
execution,  this  is  the  effect  of  the  contract,  and  is  not  a  ground  for  equit}' 
jurisdiction.  There  is  indeed  no  averment  that  George  J.  Raymond  has 
sublet  the  property,  or  is  in  the  receipt  of  any  rent  therefrom. 

The  plaintiff  sues  to  recover  a  debt  for  merchandise  sold,  and  this  debt 
has  not  been  reduced  to  a  judgment,  and  therefore  the  case  is  not  within 
the  general  equity  powers  of  the  court  to  subject  property,  on  wrhich  an 
execution  at  common  law  cannot  be  levied,  to  the  satisfaction  of  a  judg- 
ment obtained  at  law.     Carver  v.  Peck,  131  Mass.  291. 

The  chattels  which  the  plaintiff  seeks  to  have  applied  to  the  payment 
of  his  debt  are  property  which,  from  its  nature,  can  be  come  at  to  be  at> 
tached  and  taken  on  execution  in  a  suit  at  law,  if  the  property  of  the 
debtor  and  the  case  stated  is  not  within  Pub.  St.  c.  151,  §  1,  cl.  11.  The 
case  discloses  no  equitable  interest  of  either  George  J.  Raymond  or  his 
wife  in  the  chattels  which  cannot  be  attached  at  law. 

If  the  plaintiff  sold  the  merchandise  to  George  J.  Raymond  under  the 
name  of  George  J.  Raymond  &  Co.,  he  can  sue  him  therefor.     If,  in 
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buying  the  property^  George  J.  Raymond  acted  as  the  agent  of  his  wife,' 
an  undisclosed  principal,  the  plaintiff  can  also  sue -her.  He  cannot  sue 
both  jointly;  but  it  is  said  that  he  can  proceed  against  each  separately, 
although  not  to  judgment  against  both;  for  a  judgment  obtained  against 
one,  although  unsatisfied,  is  a  bar  to  an  action  against  the  other..  Bay^ 
mond  V.  Crown  &■  Eagle  Milh^  2  Meto.  319;  Kingdey  v.  Davis,  104  Mass. 
178;  Curtis  v.  TFiSmwwon,  L.  R.  10  Q.  B.  57;  Priesdy  v.  Femiey  3  Hurl. 
&  C.  977. 

The  plaintiff's  difficulty  is  not  so  much  in  determining  whom  to  sue 
as  determining  beforehand  who  owns  the  chattels  which  he  wishes  to  at- 
tach in  the  suit;  but  the  statutes  have  not  made  this  a  ground  of  juris- 
diction in  equity.  If  the  chattels  have  been  mortgaged  or  pledged  to 
Partridge  &  Co.  by  the  plaintiff's  debtor,  or  if  Partridge  &  Co.  have  a 
lien  upon  them,  and  the  general  property  is  in  the  plaintiff's  debtor,  they 
can  be  attached  in  an  action  at  law.     Pub.  St.  c.  161;,  §  74'  et  seq. 

The  plaintiff  contends  that  the  certificate  of  Hattie  D.  Raymond  that 
she  proposes  to  do  buraness  on  her  separate  account,  under  the  style  of 
George  J.  Raymond  &  Co.,  was  filed  by  her  in  fraud  of  the  statute  and 
of  his  rights.  The  l^slature  has  not  forbidden  a  married  woman  from 
doing  business  under  a  firm  name,  which  contains  the  name  of  her  hus* 
band,  and  under  which  he  had  previously  done  business.  If  the  cer- 
tificate is  not  such  as  Pub.  St.  c.  147,  §  11,  requires,  the  effect  is  that  the 
property  employed  in  thobusiness  is  liable  io^  be  attached  as  the  property 
of  the  husband,  and  he  is  liable  upon  all  contracts  lawfully  made  in  the 
prosecution  of  the  business. '  •  The  deceit  practiced  tinder  such  a  certificate 
is  not  greater  than  if  any  niian  or' unmarried  womanltiad  taken  the  business 
of  George  J.  Raymond,  carried  on  by  him  under  the  name  of  George  J. 
Raymond  4  Co.,  and  had  continued  to  carry  on 'the  same  kind  of  busi- 
ness, under  the  same  name,  at  th^  same  place,  with  George  J.  Raymond 
as  agent.  If  George  J.  Raymond  has  attempted  to  convey  his  property 
directly  to  his  wife,  the  conveyance  is  void,  and  it  can  still  be  attached 
as  his  property.  If  the  conveyance  has  been  made  through  a  third  per- 
son, whether  it  is  fraudulent  and  void  as  against  his  creditors  is  to  be 
determined  upon  much  the  same  principles  as  if  the  conveyance  had  been 
made  to  any  other  person.  If  the  change  in  the  form  of  doing  business 
is  a  pretense,  and  George  J.  Raymond  is  in  fact  carrying  on  the  business,- 
the  filing  of  the  certificate  does  not  prevent  the  plaintiff  from  proving 
what  the  fact  really  is.  It  is  only  on  the  ground  that  the  property  of  the 
plaintiff's  debtor  has  been  conveyed  in  fraud  of  creditors  that  the  plain-: 
tiff  can  bring  his  case  within  Pub,  St.  c.  151,  §  8.  This  section  gives 
jurisdiction  in  equity,  in  the  cases  specified  in  it,  concurrently  with  that 
of  courts  of  law.     Powera  v.  Rayinond,. 1^7  Mass.  483. 

The  plaintiff,  before  filing  this  bill,  brought  an  action  at  law  in  the 
courts  of  this  commonwealth  against  George  J.  Raymond  for  the  same 
eause  of  action  as  that  alleged  against  him  in  this  bill,  and  this  action 
apparently  is  now  pending,  and  it  may  be  that  the  pendency  of  this  ac- 
tion woidd  be  a  good  ground  for  disniii^ihg  the  bill  as  to  him.  See 
Bt^fwnT.TiUoriy  17  Pick*  510.  If  the  bill  had  been  brought  against 
v.7N.E.no.9 — 55 
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Hattie  D.  Raymond  as  the  sole  debtor  of  the  plaintiff,  with  an  all^a- 
tion  that  she  had  transferred  her  property  to  Partridge  <&  Co.  to  defraud 
her  creditors,  it  may  be  that  it  would  state  a  case  within  Pub.  St.  c.  151, 
§  3,  and  that  the  pendency  of  the  action  against  Greorge  J.  Raymond 
would  not  be  a  bar  to  the  suit  against  her  as  the  undisclosed  principal  for 
whom  he  contracted  the  debt.  But  the  plaintiff  cannot,  upon  the  facta 
shown,  maintain  a  suit  against  both  jointly  as  his  debtors  either  at  law 
or  equity.  In  bringing  or  in  prosecuting  a  suit  he  must  elect  whether 
he  will  take  George  J.  Raymond  or  his  wife  as  his  debtor,  and  he  can- 
not make  both  principal  defendants  in  one  suit,  whether  he  charges  them 
conjunctively  or  alternatively.  The  uncertainty,  if  there  be  any,  as  to 
the  person  liable  for  the  indebtedness,  and  the  risk  attending  an  attachment 
and  levy  of  execution  upon  the  property  if  the  plaintiff  obtain  judgment 
against  either  Oeorge  J.  Raymond  or  his  wife,  does  not  give  the  court 
jurisdiction  in  equity.  But  the  bill  does  not  distinctly  aJlege  that  the 
property  has  been  conveyed  to  Partridge  &  Co.,  by  either  George  J.  Ray- 
mond or  his  wife,  in  fraud  of  the  creditors  of  either.  Indeed,  the  bill 
does  not  distinctly  and  unequivocally  allege  that  the  property  has  been 
conveyed  by  George  J.  Raymond  to  his  wife  with  intent  to  defeat,  delay, 
or  defraud  his  creditors.  See  Clcark  v.  JoneSy  5  Allen,  880. 
Decree  affirmed. 

dik  Mem.  296)  

•  Wright  v.  Boston  &  A.  R.  Co. 
(Stipreme  JudicUU  Court  of  MasaacHusetU,    Middlesex.    July  8, 1886.) 

1.  NEGLiGBarcB— Railroad— Right  op  Wat  over  Tracks—Pbbsonal  Injuribs. 
tn  an  action  of  tort  against  a  railroad  company  for  injuries  sustained  by 
plaintiff^  who  went  upon  the  tracks  of  the  defendant  from  a  path  leading  to 
said  tracks,  which  was  not  shown  to  be  a  defined  pathway  extending  from 
one  public  road  or  place  to  another;  which  had  not  been  used  by  the  public 
for  twenty  years,  was  not  a  right  of  way  appurtenant  to  the  estate  occupied 
by  the  plaintiff,  and  was  not  laid  out  by  tiie  railroad  company,  or  used  for 
its  convenience;  held,  that  the  plaintiff  was  a  trespasser,— the  facts  stated  not 
amounting  to  an  invitation,  express  or  implied,  by  the  railroad  company  to 
the  public  to  use  the  path  for  tne  purpose  of  crossing  its  tracks;  and  that  she 
could  not  maintain  an  action  against  the  company  for  injuries  sustained  in 
consequence  of  being  hit  by  a  train  of  freight  cars  while  crossing  said  tracks, 
in  the  absence  of  evidence  that  there  was  reckless  or  willful  misconduct  on 
the  part  of  the  defendant. 

a.  Wat— Private  Right  op  Wat— Railroad  Tracks. 

The  fact  that  a  person  living  on  a  street  has  acquired  a  private  ri^ht  of  way 
from  said  street  over  a  railroad  cannot  avail  another  person,  living  on  the 
same  street,  who  desires  to  malce  use  of  the  way. 

8.  Negligence— Invitatiok  to  Cross  Tracks. 

The  fact  that  a  railroad  company  permits  a  path  leading  from  a  public  street 
to  its  tracks  to  remain  open,  over  which  persons  walk  from  the  street  to  the 
tracks,  and  then  go  in  various  directions,  the  path  not  being  a  defined  path- 
way extending  from  one  public  street  or  place  to  another,  does  not  eonsti- 
tute  an  invitation,  express  or  implied,  to  the  public  to  use  the  path  for  the 
purpose  of  crossing  its  tracks,  and  the  company  is  not  liable  for  injuries  to 
persons  so  using  the  path,  if  they  are  afterwards  struck  by  cars  upon  the 
track,  in  the  absence  of  recklessness  or  willful  misconduct  on  the  part  of  the 
company. 

Action  of  tort  for  personal  injuries.     Trial  in  the  superior  court,  be- 
fore Brigham,  C.  J.,  where  it  appeared  that  on  October  13, 1882,  plain- 
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tiff,  being  then  between  six  and  seven  years  of  age,  while  going  to  school 
and  crossing  the  track  of  defendant's  railroad  in  Natick,  received  certain 
injuries  for  which  she  sought  to  recover  damages;  that  at  the  time  of  said 
injury  plaintiff  had  entered  upon  said  track  from  a  path  by  which 
she  had  come  from  her  father's  house  on  the  north  side  of  said  track, 
and  was  intending  to  cross  the  northerly  part  of  said  track,  a  switch 
track,  then  to  walk  to  the  westward,  between  said  switch  track  and  the 
north  main  track,  where  the  same  was  planked  between  the  rails,  to  a 
path  on  the  south  side  by  the  end  of  the  depot  platform,  and  leading 
diagonally  over  open  ground  to  Washington  street  leading  to  a  school- 
house;  that  plaintiff  had  been  accustomed,  in  summer  and  winter,  to  go 
from  her  father's  house  to  school  as  she  was  going  at  the  time  ot  her  said 
injury,  and  over  the  same  places,  in  a  reverse  direction,  in  going  from 
school  to  her  other's  house;  that  at  the  time  of  her  injury  plaintiff  and 
her  sister  were  going  along  said  path,  and  had  entered  on  the  north  side 
of  the  track,  when  they  were  struck  by*  defendant's  freight  cars,  moving 
on  said  track,  the  approach  of  which  plaintiff  did  not  see,  hear,  or  under- 
stand. Plaintiff  was  injured,  and  her  sister  instantly  killed.  Said  path 
from  said  track  easterly  for  about  half  the  distance  to  North  street  had 
existed  and  been  used  for  25  years,  and  the  residue  of  said  path  had  ex- 
isted and  been  psed  from  15  to  16  years,  and  was  indicated  on  a  plan 
by  one  Wright,  a  civil  engineer,  who  in  April,  1884,  had  made  a  survey 
of  the  track,  and  of  land  adjacent  thereto;  that  said  path  had  been  used 
and  traveled  by  persons  in  going  to  and  from  a  &ctory  and  residences  on 
the  north  side  of  said  track,  and  by  children  in  going  to  and  from  school 
over  and  across  said  railroad  track,  on  ordinary  occasions  to  the  number 
of  as  many  as  100  persons  per  day,  and  in  much  larger  numbers  at  other 
times;  that  persons  used  the  path  for  the  purpose  of  going  in  different 
directions  across  the  tracks  according  to  their  convenience;  that  said  path 
was  from  three  to  five  feet  in  width,  well  beaten,  hard,  worn,  and  smooth, 
declining  about  two  feet  in  six  feet  as  it  approached  the  track;  that  on 
both  sides  of  said  path  was  a  ridge  from  two  to  three  feet  in  height, 
caused  by  dirt  thrown  up  in  clearing  ditches  on  the  side  of  said  track; 
that  there  was  a  clear  passage  by  said  path,  through  said  ridge,  to  said 
track;  that  there  was  no  fence  or  obstruction  to  passing  across  and  over 
said  track  to  and  from  said  path;  that  no  objection  had  been  made  by 
the  officers  or  servants  of  defendant  to  the  crossing  of  said  track  to  and 
from  said  path,  or  public  notices  put  up  forbidding  the  same;  that  said 
path  was  not  used  by  defendant's  servants,  or  for  tJhe  convenience  of  de- 
fendant. Upon  the  facts  the  court  ruled  that  the  action  could  not  be 
maintained,  and  directed  a  verdict  for  the  defendant.  The  jury  found 
for  the  defendant,  and,  at  the  request  of  the  plaintiff,  the  case  was  re- 
ported for  the  consideration  of  the  full  court. 

B.  WiKMgh  and  0.  Q.  TKrrdl,  for  plaintiff. 

A,  L.  Souls f  for  defendant. 

Field,  J.     We  assume,  in  favor  of  the  plaintiff,  that  a  private  or  pub- 
lic right  of  way  across  a  railroad  may  be  acquired  by  prescripiion  since 
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the  passage  of  Pub.  St.  c.  112,  §  195,  and  the  acts  of  lihe  legislature  of 
which  this  section  is  a  re-enactments  St.  1874,  c.  372^  §  148;  Gen.  St. 
c.  63,  §  102;  St.  1853,  c.  414,  §  4*  See  Gay  il.  Boston  &  A.  R.  Co., 
141  Mass.  407;  S.  C.  6  N.  E.  Rep.  !236.  We  assume,  too,  that,  if  the 
plaintiff  was  invited  to  cross  the  track  where  she  Cfbssed  it,  she  cannot  be 
said  to  have  been  upon  the  track  without  rights  within  the  meaning  of 
8U  1874,  c.  372,  §  148)  and  that  there  was  evidence  for  the  jury  that 
the  plaintiff  was  in  the  exercise  of  due  care. 

It  is  doubtful  from  the  report  whether  the  path-  had  ever  been  used 
all  bhe  way  to  North  street  or  North  avenue  from  the  railroad  tracks; 
but,  if  it  had  been,  the  north-easterly  portion  had  been  used  only  for  16 
or  16  years.  There  was  no  evidence  of -any  defined  pathway  extending 
from  one  public  road  or  place  to  another,  which  had  been  used  by  the 
public  generally  for  20  years.  The  plaintiff  was  going  from  her  father's 
house,  on  the  North-avenue  side  of  the  tracks,  to  a  school-house  on  the 
south  side,  as  she  had  been  accustomed. to  do,  but  there  is  no  evidence 
of  a  public  right  of  wfty  over  the  railroad,  appurtenant  to  the  estate,  oc- 
cupied by  the  plaintiff's  father,  or  that  the  owners  and  occupants  of  that 
estate  had  used  the  particular  way  over  which  the  plaintiff  was  going, 
continuously,  adversely,  and  as  of  right,  for  20  years*  If  any  other  per- 
sons residing  on  the  north  side  of  the  railroad  had  acquired  a  private 
tight  of  way  over  the  railroad,  that  cannot  avail  the  plaintiff.  The  evi- 
dence was  insuflScient  to  warrant  the  jury  in  finding  that  there  was  a  pub- 
lic way,  or  a  private  way,  which  the  plaintiff  had  a  right  to  use. 

The  plaintiff  contends  that  the  evidence  showed  that  the  defendant 
held  out  to  the  public  an  inducement  and  invitation  to  use  that  path  by 
the  peculiar  construction  and  adaptation  of  the  premises,  as  well  as  by 
the  acts  or  declarations  of  its  agents.  There  was  no  express  invitation 
by  the  defendant  or  its  agents.  The  plaintiff  wis  not  using  the  way  for 
the  purpose  of  transacting  any  business  with  the  defendant  or  its  agents, 
or  of  ci'ossing  upon  the  property  of  the  defendant  for  the  purpose  of  do- 
ing anything  except  to  cross  its  road-bed  to  go  to  school.  The  way 
across  the  switch  tracks  was  not  planked  or  prepared  for  use  in  any 
manner  except  that  a  clear  passage  had  been  left  throi:^h  the  ridge 
formed  by  throwing  up  dirt  from  the  ditches  on  the  side  of  the  track. 
A  mere  permission  or  license  from  the  defendant  to  cross  the  track  is 
not  an  invitation.  Whether  the  construction  of  a  crossing  over  a  rail- 
road is  such  as  of  itself  to  amount  to  an  invitation,  or  evidence  for  the 
jury  of  an  invitation,  by  the  railroad  company  to  the  public  to  use  the 
crossing  for  the  convenience  of  the  public,  must  be  determined  by  con- 
sidering whether  the  construction  was  such  as  reasonably  to  induce  the 
public  to  believe  that  the  crossing  was  a  public  way.  Murphy  v.  Boston 
&  A.  R.  Co.,  133  Mass.  121.  The  want  of  a  planking  over  the  switch 
track,  the  absence  of  public  ways  or  public  places  on  each  side  of  the 
track  with  which  the  crossing  was  immediately  connected,  the  different 
directions  taken  by  persons  using  the  path,  and  the  irr^ular  course  of 
the  path  used  by  the  plaintiff  after  it  crossed  the  switch  track  from  the 
north,  all  tend  to  show  that  it  was  not  prepared  by  the  defendant  cor- 
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poration  with  the  intention  that  it  should  be  Tjsed  as  a  public  way.  A9 
the  plaintiff  was  on  the  track  without  right,  and  as  there  is  no  evidence 
of  willful  or  reckless  misconduct  on  the  part  of  the  defendant  pr  its 
agents,  the  court  properly  ruled  that  the  action  could  not  be  maintaiiied. 
Johnstm  v.  Boston  &  if.  R.  R.,  125  Mass.  75;  Wright  v,  Bostmi  &  M.  R. 
JR.,  129  Mass.  440;  Marissey  v.  Eastern  R.  Cb.,  126  Mass.  377. 
Judgment  on  the  verdict. 


(142  Mass.  842) 

Cumnock  v.  Institution  e'or  Savings  in  Newburyport. 
(Supreme  Judicial  Oowrt  of  Ma8$achusetts.    Suffolk.    July  8, 1886.) 

1.  TbOVBB  and  CONTBBSIOK-r-PLSDQB— TsNDBR  OF  PaTHBNT. 

A  tender  of  payment  of  a  debt  is  necessary  to  enable  a  pledgeor  to  main- 
tain .trover  for  a  conversion  of  property  pledged,  unless  the  lien  created  by 
the  pledge  has  been  otherwise  discharged. 

2.  SAKB— VaLUIC  OF  8T0CK-<-Ck)LLATBRAL  SBCUBITT— DbOLABATION. 

In  an  action  of  trover  to  recover  the  value  of  certain  stock  deposited  with 
the  defendant  as  collateral  security,  a  declaration  which  does  not  alle^^e  a 
conversion  of  the  stock  by  the  defendant  is  bad. 

Action  of  contract,  with  count  in  tort.  The  first  count  of  the  plaintifiPs 
declaration  alleged  that  plaintiflf  was  executor  of  the  will  of  Charles  W. 
Freeland,  late  of  Boston,  deceased;  that  on  June  15,  1883,  said  Free- 
land  borrowed  of  said  defendant  corporation  $24,000,  and  pledged  and 
intrusted  to  it,  eis  collateral  security  for  his  note  for  said  amount,  14 
shares  of  the  capital  stock  of  the  Amoskeag  Manufacturing  Conapany,  a 
corporation  organized  under  the  laws  of  the  state  of  New  Hampshire; 
that  said  note  matured  on  July  15,  1884;  that  before  the  maturity  of 
said  note  the  plaintiff  had  effected  a  valid  contract  for  the  sale  of  said 
stock  at  $2,000  per  share,  payable  upon  the  delivery  and  assignment  by 
him  of  the  certificates  of  said  stock,  on  or  after  the  maturity  of  said  note, 
and  was  ready  and  willing,  on  maturity  of  said  note,  to  pay  the  same  to 
the  defendant,  with  interest;  and  that  he  offered  so  to  do,  and  demanded 
of  said  defendant  corporation  the  said  certificates,  but  that  said  defend- 
ant corporation  wrongfully  refused  and  declined  to  redeliver  said  certifi- 
cates of  stock,  and  continued  so  to  refuse  for  a  long  space  of  time,  in  con- 
sequence of  which  said  plaintiff  lost  his  said  sale;  that  subsequently,  after 
a  long  lapse  of  time,  to-wit,  15  months,  said  certificates  were  by  said  de- 
fendant returned  to  said  plaintifi*,  and  said  debt  to  said  defendant  corpo^ 
ration  by  him  paid  and  discharged,  but  that  during  the  said  wron^l 
detention  by  said  defendant  corporation  of  said  certificates  the  market 
for  said  stock  had  declined;  that  the  plaintiff,  as  executor  as  aforesaid, 
was,  by  reason  of  said  wrongful  detention  and  refusal  to  deliver  said  cer- 
tificates on  the  part  of  said  defendant,  unable  to  obtain  the  sum  of  S2,000 
per  share  for  said  14  shares  of  stock,  but  was  obliged  to  sell  and  did  sell 
the  same  for  the  price  of  $1,950  per  share;  wherefore  the  plaintiff  says 
the  defendant  owes  him  the  sum  of  S700,  and  interest  thereon  from  Oc- 
tober 24, 1885. 

The  second  count,  after  alleging  the  delivery  of  the  stock  as  alleged  in 
the  first  count,  alleged  that  said  Freeland  did  also  give  to  said  defend- 
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ant  corporation,  at  their  request,  full  and  special  authority  to  sell  said 
collateral,  and  apply  the  proceeds  towards  payment  of  said  note  in  case 
of  default  in  the  payment  thereof  by  him,  and  that  said  defendant  cor- 
poration did  then  and  there,  in  consideration  of  such  pledge  and  deliv- 
ery by  said  Freeland,  promise  and  undertake  faithfully  to  hold  and  keep 
said  stock,  and  redeliver  the  same  to  the  plaintiff  on  the  satisfaction  and 
payment  of  said  note;  that,  on  or  before  the  maturity  of  said  note,  said 
plaintiff,  in  order  to  provide  for  the  payment  of  said  note  at  maturity, 
had  effected  a  valid  contract  for  the  sale  of  the  said  stock  at  the  rate  of 
$2,000  per  share, — said  stock  to  be  delivered  and  assigned  on  or  after 
maturity  of  said  note,  to-wit,  June  15,  1884;  that  before  the  maturity 
of  said  note  said  defendant  corporation  notified  the  plaintiff  of  the  loss 
by  them  of  said  note,  requesting  a  new  acknowledgment  of  indebtedness, 
which  the  said  plaintiff  gave.  And  the  plaintiff  further  allc^d  that  aft- 
erwards, to-wit,  on  the  fifteenth  day  of  June,  1884,  he  was  ready  and  will- 
ing to  pay  the  said  indebtedness,  and  receive  back  the  stock  aforesaid,  and 
offered  to  redeem  the  same,  and  demanded  the  same  of  the  defendant 
corporation,  but  was  then  informed  by  said  defendant  that  said  certifi- 
cates also  had  been  by  them  lost,  and  that  it  was  out  of  their  power  so 
to  return  either  said  note  or  said  certificates  of  stock,  and  said  defendant 
refused  and  neglected,  and  for  a  long  time  continued  to  refuse  and  n^- 
lect,  to  return  said  certificates  of  stock  to  said  plaintiff,  or  permit  him  to 
redeem  the  same;  that  by  reason  of  said  loss,  refusal,  and  n^lect,  said 
plaintiff  lost  his  said  sale,  etc.;  that  since  said  date  of  maturityy  to-wit, 
on  or  about  September,  1885,  said  stock  was  found  by  said  defendant 
corporation,  and  said  debt  to  said  defendant  discharged,  and  said  stock 
received  back  by  said  plaintiff,  and  sold  by  him  at  a  greatly  diminished 
figure.  Wherefore,  etc.  To  the  first  and  second  counts  the  defendant 
demurred  for  the  reason  that  the  plaintiff  in  the  said  counts  did  not  set 
forth  any  legal  cause  of  action  against  the  defendant.  After  a  hearing 
the  demurrer  was  sustained,  and  plaintiff  appealed. 

Fdix  Rackerruinn^  for  plaintiff. 

D.  L.  WithingUm  and  N,  W.  JoneSj  for  defendant. 

Field,  J.  It  was  conceded  at  the  assignment  that  the  first  count  was 
bad,  on  the  ground,  as  was  said,  that  it  did  not  allege  either  a  payment 
of  the  note,  or  a  tender  of  payment.  Both  counts  apparently  proceed 
upon  the  theory  that  the  payment  of  the  note  and  the  return  of  the 
stock  were  to  be  concurrent  acts;  but  the  contract  of  the  defendant  was 
to  keep  the  certificate  of  stock  with  due  care,  and  to  return  it  to  the 
plaintiff  if  the  note  was  paid  at  maturity,  or  when,  after  maturity,  the 
note  was  paid,  unless  the  stock  was  meanwhile  lawfully  sold  to  pay  the 
debt.  The  contract  of  pledge  Is  collateral  to  the  contract  to  pay  the 
debt.  The  promise  is  to  return  the  property  pledged  when  the  debt  is 
paid.  The  pledgee  can  maintain  an  action  to  recover  the  debt  without 
an  offer  to  restore  the  property  pledged,  (.Taylor  v.  Cheever^  6  Gray,  146,) 
and  he  can  maintain  an  action  for  money  lent  after  he  has  converted  the 
property  pledged,  by  an  unlawful  sale,  and  can  recover  the  amount  of 
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the  debt,  less  the  amount  realized  by  the  sale,  if  the  defendant  pleads 
this  in  set-off.     Fay  v.  Orayj  124  Mass.  500. 

Notwithstanding  what  was  said  in  Oortdyou  v.  Lanmig^  2  Gaine,  Gas. 
200,  we  think  that  the  assumption  is  false  that  a  contract  of  pledge,  as 
a  security  for  the  payment  of  money,  is  analogous  to  a  bilateral  execu- 
tory contract  in  which  the  two  parties  mutually  promise  to  do  concurrent 
acts,  and  the  promise  of  one  is  the  consideration  of  the  promise  of  the 
other.  The  modem  authorities  therefore  require  a  tender  of  payment 
of  the  debt  to  enable  the  pledgeor  to  maintain  trover  for  a  conversion  of 
property  pledged,  unless  the  Hen  created  by  the  pledge  has  been  other- 
wise discharged.  The  distinction  between  a  tender  of  payment  of  a  debt 
due,  and  an  offer  to  perform  one  of  two  mutual  promises  to  do  concur- 
rent acts,  is  well  known.  Cook  v.  Daggett^  2  Allen,  439.  Neither  count 
in  this  case  alleges  a  good  tender  at  common  law.  Dunham  v.  Jackson^ 
6  Wend.  22;  Bakeman  v.  Pooler,  15  Wend.  637. 

TaUy  V.  Freedman^s  Sav.  &  Thist  Cb. ,  93  U.  S.  321 ,  was  replevin  of  a  cer- 
tificate of  indebtedness,  brought  by  the  pledgeor  against  a  purchaser  from 
the  pledgee,  who  bought  bona  fidey  and  without  notice  or  knowledge  of 
the  plaintiff's  daim,  and  it  ^aa  held  that  a  previous  tender  was  neces- 
sary ,-and  that  an  offer  to  pay  was  not  equivalent  to  a  tender. 

In  Lewis  v.  MoU^  36  N.  Y  395,  the  action  was  brought  by  the  as- 
signee of  the  pledgeor  against  the  vendee  of  the  pledgee.  The  court  held 
that  there  "was  no  ground  upon  which  the  defendant  could  be  liable  to 
an  account,  or  upon  which  the  plaintiff's  right  to  redeem  could  be  en- 
forced against  the  defendant;"  butthe  chief  justice  proceeded  to  consider 
the  action  as  if  it  were  tort  for  alleged  conversion.  The  pledgeor  had 
offered  in  writing  to  pay  the  defendant  the  debt  for  which  the  securities 
were  pledged,  and  had  demanded  the  securities,  and  the  defendant  had 
refused  to  comply  with  the  demand.     The  chief  justice  says: 

''Clearly,  on  no  theory  was  he  [the  pledgeor]  entitled  to  them,  [the  securi- 
ties,] except  upon  the  payment  or  the  amount  of  the  lien,  or  a  tender  and  re* 
fusal.  Such  tender  has  not  been  made.  An  offer  to  pay  is  not  the  equiva* 
lent  for  an  actual  tender." 

Donald  v.  SacUing^  L.  R.  1  Q.  B.  585,  was  detinue  by  the  pledgeor 
against  a  sub-pledgee  of  the  pledgee,  to  whom  the  pledgee  had  delivered 
the  debentures  pledged  as  security  for  a  loan  to  him  larger  than  the 
debt  for  which  the  debentures  were  originally  pledged.  Both  debts 
remained  unpaid,  ^nd  it  was  held  that  the  plaintiff  could  not  maintain 
the  action,  because  there  had  been  no  tender  of  the  sum  originally  se- 
cured by  the  pledge. 

HaUiday  v.  Holgaie^  L.  R.  3  Exch.  299,  was  trover,  by  the  assignee  in 
bankruptcy  of  the  pledgeor  against  the  pledgee,  for  a  wrongful  sale  of 
the  property  pledged.  There  had  been  no  payment  or  tender  of  pay- 
ment of  the  debt,  and  the  court  refused  to  sustain  the  action  even  for 
nominal  damages,  on  the  ground  that,  to  maintain  trover,  the  plaintiff 
must  have  the  right  of  immediate  possession,  which  he  did  not  have  un- 
til the  debt  was  paid. 
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The  Massachusetts  cases  declare  that  a  tender  is  necessary  to  enable 
the  pledgeor  to  maintain  trover  against  the  pledgee,  for  a  conversion  of 
securities,  when  /the  lien  created  by  the  pledge  has  not  been  otherwise 
discharged.  Jarvis  v.  Rogers,  15  Mass.  389;  Jarvis  v.  Rogers,  13  Mass. 
105;  Hancock  v.  Franklin  Ins,  Cb.,  114  Mass.  165.  See  HaJthaway  v.  FM 
River  Nat  Bank,  131  Mass.  14.  Neither  the  English  not  the  Massachu- 
setts cases,  however,  determine  what  amounts  to  a  sufficient  tender,  al- 
though there  are  expressions  which  indicate  that  a  tender  good  at  com- 
mon law  is  required. 

When  replevin  or  detinue  is  brought,  there  may  be  a  substantial  rea- 
son why  there  should  be  an  actual  tender,  because  the  plaintiff,  if  he  re- 
cover judgment,  recovers,  or  may  recover,  the  possession  of  the  property, 
and  the  court  might  well  order  the  money  tendered  paid  into  court 
before  entering  such  a  judgment.  There  is  a  technical  reason  why  a 
formal  tender  may  be  heid  necessary  in  trover:  because,  if  the  lien  cre- 
ated by  the  pledge  has  not  been  otherwise  discharged,  it  may  be  held 
that  it  can  be  discharged  only  by  the  payment  of  the  debt,  or,  if  the  de- 
fendant will  not  receive  payment,  by  a  tender  of  payment,  which  is  the 
only  thing  the  common  law  considered  as  in  any  respect  an  equivalent 
of  payment,  and  trover  can  only  be  maintained  when  the  lien  has  been 
discharged,  and  the  plaintiff  is  entitled  to  the  immediate  possession  of 
the  property.  But  as  the  damages  in  trover  are  the  value  of  the  prop- 
erty,  less  the  amount  of  the  debt,  except  for  this  technical  reason,  a  want 
of  a  formal  tender  would  not  be  a  greater  objection  against  maintaining 
trover  than  against  maintaining  an  action  for  a  breach  of  the  contract  to 
keep  the  property  safely,  and  to  deliver  it  to  the  pledgeor  on  payment 
of  the  debt.  Perhaps  in  contract,  strictly  speaking,  no  breach  is  shown 
by  a  failure  to  return  the  security  unless  the  debt  is  paid,  or  there  has 
been  a  good  common-iaw  tender  of  payment;  but  there  are  cases  which 
hold  that  a  formal  tender  is  unnecessary.  Chrtdyou  v.  Lansing^  2  Caine, 
Cas.  200;  Fletcher  v,  Dickins(m,  7  Allen,  23;  and  Wils(m  v.  LiUle,  2  N.  Y. 
448,  which  was  an  action  on  the  case  for  wrongfully  selling  stock,  but 
whether  trover  or  not  is  uncertain.  In  each  of  these  cases,  however,  the 
property  pledged  had  been  wrongfully  sold  to  the  pledgee,  which  was  in 
itself  a  conversion  and  a  breach  of  the' contract.  In  Fischer  v.  Dickinson, 
ttW  supra,  the  action  wad  contract.  The  defendant,  by  the  sale  and  as- 
signment of  the  mortgages,  had  received  sufficient  money  to  pay  the 
plaintiff's  debt  to  him.  There  had  been  in  fact  an  offer  in  writing  to 
pay  the  debt,  and,  although  the  plaintiff  "did  not  tender  or  exhibit  any 
money,  his  counsel  was  prepared  to  pay  the  notes,  and  so  informed  the 
defendant."  The  court  held  that  the  sale  was  illegal,  and  say  that  "a 
fonnal  tender  of  the  amount  of  the  notes  would  have  been  a  useless  cer- 
emony such  as  the  law  never  requires;"  citing  Oortdyou  v.  La/nsing,  vbi 
supra. 

The  distinction  between  an  unconditional  offer  to  pay  a  debt,  accom- 
panied with  a  present  ability  and  intention  to  pay,  and  a  formal  tender, 
is  certainly  technical,  and  the  tendency  of  the  law  undoubtedly  is  to  ig- 
nore technicalities,  which  serve  no  useful  purpose,  and  to  administer 
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the  same  substantive  law  in  one  form  of  action  as  in  another,  where  dif- 
ferent forms  of  actions  are  permitted.  Such  an  offer  to  pay  would  un- 
doubtedly be  sufficient  to  maintain  a  bill  in  equity  to  redeem  the  prop- 
erty jiledged,  and  we  do  not  deem  it  necessary  to  decide  whether  such 
an  offer  would  not  be  sufficient  to  enable  the  pledgeor  to  maintain  either 
tort  or  contract  against  a  pledgee  who  refused  to  accept  the  offer  and  re- 
turn the  property  pledged,  or  whether  any  offer  or  tender  at  all  is  nec- 
'essary  to  maintain  tort  or  contract  against  a  pledgee  who  has  converted 
the  property  pledged  by  a  wrongfal  sale  of  it,  and  applied  the  proceeds 
of  the  sale  to  the  payment  of  the  debt. 

In- the  present  case  no  conversion  of  the  stock  is  allied  in  either 
count,  and  for  that  reason  alone  they  are  not  good  counts  in  trover. 
Neither  count  alleges  a  refusal  of  the  defendant  to  receive  payment  of 
the  debt,  or  any  offer  to  pay  the  debt  except  on  condition  that  the 
stock  be  returned.  It  is  doubtful  if  the  second  count  alleges  that  the 
plaintiff  had  the  money  to  pay  the  note  when  he  alleges  that  he  offered 
to  redeem  the  stock.  The  gist  of  the  plidntiff's  comjdaint  under  the 
se66nd  ctount  is  that  the  plaintiff,  by  the  n^lect  of  the  defendant  to 
keep  the  stock  safely  until  the  maturity  of  the,  note,  was  prevented  from 
tfedeeming  the  stx^ck  at  the  maturity  of  the  note,  as  he  otherwise  Would 
have  done,  whereby  the  plaintiff  lost  the  benefit  of  a  said  of  the  stock 
which  he  had  made,  and  this  implies  that  the  lien  created  by  the  pledge 
continued;  until  the  debt  was  finally  paid.  If,  the  defendant  had,  by 
the  Want  of  due  care,  suffered  the  property  pledged,  while  in  his  posses- 
sion, to  be  damaged,  he  undoubtedly  would  be.  liable  to  the  plaintiff. 
But  the  property  pledged  was,  on  payment  of  the  debt,  restored  to  the 
plaintiff  uninjured  and  entire. 

The  construction  we  put  upon  the  second  count  is  that  the  plaintiff, 
even  if  he  had  the  right  to  do  so,  did  not  ^ect  .to  treat  as  a  conversion 
or  a  breach  of  contract  the  defendant's  refasaji  to  restore  the  stock  when 
he  offeredj  at  the  maturity  pf  the  note,  to  redeem  it,  but  permitted  the 
defendant  to  retain  it  as  security  for  the  debt  while  the  debt  remained 
unpaid.  The  plaintiff  could  have  stood  upon  his  rights,  have  paid  or 
tendered  payment  of  the  debt  at  maturity,  then  demanded 'the  stock, 
aiid,  on  the  defendant's  refusal  to  deliver  it,  have  brought  his  action  for 
the  value.  Whether  trover  could  have  been  maintained  for  stock  lost 
need  not  be  decided.  See  BowKnv.  Nye,  10  Cush.  416.  The  plaintiff 
:  forebore  to  insist  upon  his  rights.,  In  consideration  of  this  forbearance 
the  defeijidant  made  no  promise  to  the  plaintiff  to  pay  him  anything, 
and  committed  no  tort  and  no  breach  of  contract  in  retaining  the  stod: 
until  the  plaintiff  paid  his  iiote,  and  the  property  pledged  was  returned 
uninjured »     Judgment  affirmed. 

All  the  justices  sitting  concur  in  the  resulti  and  a  majority  of  them  in 
the  reasons  given  in  this  opinion. 
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(142  Mass.  261) 

Eebfe  V.  Boston  A  A.  R.  Co. 
(Supreme  Judicial  Court  of  MduachttsetU.    Suffolk.    Jnly  8, 1886.) 

1.  Oabbibbs— Of  PABSBireEBs— Railsoad  OoMPAmr— Statzohb  ahd  Platfobmb 
— CoNoinoK— RiaHTS  of  Passbnobbs. 

A  railroad  company  is  bound  to  keep  in  safe  condition  for  its  passengers 
all  that  part  of  its  stations  and  platforms  where  passengers  are  expressly  or 
impliedly  inyited  to  go,  and  is  bound,  by  its  servants  and  agents,  to  exercise 
due  care  towards  passengers  using  its  stations  and  platforms  by  its  inyita- 
tion. 

S.  Samb— Uses  of  Platfobm— Railboad  Crobbikgb— Dub  Cabb. 

Where  a  passenger  upon  a  railroad  train,  upon  leaving  the  train,  was  walk- 
ing upon  the  platform  of  the  station  to  a  point  where  there  was  no  crossing, 
for  the  purpose  of  crossing  the  tracks  where  she  had  no  right  to  go,  and  either 
backed  against  or  was  struck  by  a  truck  standing  on  the  platform,  held,  that 
as  the  intention  in  her  mind  to  cross  had  not  become  an  act,  and  as  she  might 
never  have  acted  in  accordance  with  that  intention,  that  she  was  still  a  pas- 
senger leaving  the  station  of  the  railroad,  and  entitled  to  protection  as  such. 
Also  ?ield,  that  the  question  of  due  care  on  the  part  of  the  passenger  or  the 
agents  of  the  railroad  was  a  question  for  the  Jury. 

8.  Bamb— Duty  of  Passbngbb  Leaving  Train— Shobtbst  Roxttb  to  High- 
way. 

It  cannot  be  held,  as  a  matter  of  law,  that  it  is  the  duty  of  a  passenger,  on 
leaving  a  railroad  train,  to  take  the  shortest  practicable  course  to  the  nearest 
highway,  and  that  if  he  does  not  he  becomes  a  trespasser  or  licensee  only. 

Action  of  tort  to  recover  damages  for  personal  injuries.  At  the  trial 
in  the  superior  court  before  Knowlton,  J.,  it  appeared  in  evidence  that 
the  plaintiff,  on  October  23,  1883,  purchased  a  ticket  at  the  station  of 
the  Boston  &  Albany  Railroad  Company  in  Boston  for  passage  over  said 
road  to  Newton.  She  took  the  train  for  Newton,  and  on  her  arrival  at 
said  Newton  she  left  the  train  in  company  with  her  two  daughters, 
walked  onto  the  platform  of  the  station,  and  proceeded  directly  over  and 
^ong  said  platform  in  a  westerly  direction  for  the  purpose  of  reaching 
her  house;  that  while  so  walking  along  said  platform  she  was  suddenly 
struck,  thrown  from  said  platform  upon  the  track  of  said  railroad,  and 
injured;  that  upon  her  arrival  at  said  Newton  it  was  dark;  that  she  saw 
no  lights  upon  said  platform,  and  heard  no  sign  of  warning  before  being 
struck;  and.  that  her  eyesight  and  hearing  were  at  that  time  ordinarily 
good.  One  Downs  testified  that  he  was  an  express-man,  and  at  the 
Newton  station  the  night  of  the  accident;  that  the  baggage  master  of  the 
defendant  company  was  pulling  a  baggage  truck  laden  with  baggage, 
which  had  arrived  on  the  same  train  with  plaintiff,  over  said  platform; 
that  he  (Downs)  was  walking  behind  said  truck;  that  there  was  on  said 
platform  a  covered  shed,  and  that,  when  said  truck  arpved  at  said  shed, 
it  came  to  a  stop,  and  he  saw  plaintiff  on  the  track  beside  the  truck; 
that  it  was  dark  at  the  time;  that  there  was  no  light  on  said  truck.  Oiie 
Cox,  the  baggage  master  at  the  station,  testified  that,  while  hauling  the 
baggage  truck  of  said  company  laden  with  baggage  over  said  platform 
from  the  baggage  car  to  the  baggage  room,  he  stopped  the  truck,  and 
the  plaintiff  came  along  backwards,  and  hit  a  trunk  on  the  truck,  and 
was  thrown  onto  the  track.  One  Emerson  testified  that  he  saw  the 
plaintiff  near  the  truck,  moving  backwards;  that  said  truck  was  station- 
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ary;  and  that,  when  plaintiff  reached  it,  she  staggered  and  fell  on  it. 
Other  witnesses  testified  that  the  truck  was  stati6nary  at  the  time  of  the 
accident;  that  passengers  were  passing  between  the  truck  and  the  outer 
edge  of  the  platform;  and  that,  at  the  point  of  collision,  there  was  light 
enough  to  enable  a  person  to  ^alk  without  running  inio  any  obstacle. 
One  Edmand  testified  that  he  was  a  civil  engineer  in  the  defendant's  em- 
ploy; that  said  platform  extended  260  feet  westerly  from  said  station; 
that  said  platform,  being  on  the  southerly  side  of  said  railroad  track,  did 
not  connect  with  any  public  street  southerly  of  said  track;  and  that  there 
was  no  way  for  passengers  going  along  this  platform  to  get  out  on  the 
south  side  of  said  track  without  crossing  said  track  and  the  grounds  of 
said  railroad;  that  said  platform  was  designed  for  the  accommodation  of 
all  the  public  who  land  at  this  station. 

It  was  in  evidence  that  the  plaintifiT  lived  on  School  street,  which  lies 
north  of  Washington  street,  the  nearest  street  north  of  and  parallel  with 
the  railroad;  that  the  only  way  from  the  station  to  her  house,  by  public 
way,  was  from  the  station  to  Center  street  easterly,  northerly  along  Cen- 
ter street  to  Washington,  westerly  along  Washington  street  to  School 
street,  and  northerly  along  School  street,  which  leads  from  Washington 
street,  at  a  point  westerly  of  where  an  alley-way  from  the  north  side  of 
the  railroad  reaches  Washington  street.  It  appeared  that  the  plaintiff 
was  moving,  when  hurt,  westerly  along  the  platform  from  the  place  where 
she  alighted  from  the  train,  intending  to  cross  the  railroad  at  a  point  op- 
posite the  alley-way  leading  to  Washington  street,  where  there  was  no 
planking  or  prepared  crossing  on  the  railroad,  and  there  being  no  steps 
for  obtaining  access  to  said  alley-way  from  the  north  side  of  the  rail- 
•road.  Upon  the  testimony,  of  which  the  foregoing  is  the  substance,  the 
court,  at  the  request  of  the  defendant,  instructed  the  jury  that  there  was 
no  evidence  on  which  the  plaintiff  was  entitled  to  go  to  the  jury,  and 
directed  them  to  return  a  verdict  for  the  defendant,  and  the  verdict  was 
80  returned,  and  the  plaintiff  alleged  exceptions. 

Thcmuia  J.  Oargan,  for  plaintiff. 

A.  L.  Sovle^  for  defendant. 

Field,  J.  The  principal  contention  of  the  counsel  for  the  defendant 
is  that,  "as  soon  as  the  plaintiff  began  her  progress  towards  the  west 
for  the  purpose  of  crossing  the  ra^road  at  a  place  not  intended  nor  pre- 
pared for  such  use,  she  ceased  to  have  any  right  to  protection  as  a 
passenger,  because  me  safe  and  proper  way  of  egress  for  passengers  was 
in  the  opposite  direction."  There  was  evidence  that  the  construction  of 
the  platform  on  the  south  side  of  the  railroad,  ,and  the  use  made  of  it, 
were  such  that  it  was  intended  by  the  railroad  company  to  be  used  by 
passengers  so  far  as  was  necessary  or  convenient  for  them  in  entering  or 
leaving  trains.  The  defendant's  engineer  testified  that  the  platform  was 
designed  for  '^the  accommodation  of  all  the  public  who  land  at  the  sta- 
tion." The  plaintiff  cannot  be  considered  as  a  trespasser  or  a  mere 
licensee  if,  immediately  on  leaving  the  train,  she  chose  to  walk  over  the 
platform,  in  the  direction  she  was  walking,  for  the  purpose  of  leaving  the 
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platform  to  go  home,  if  the  place  where  she  was  walking  was  fitted  up 
and  intended  for  the  use  of  passengers.  If  the  defendant  was  under  no 
obligation  to  furnish  such  a  platform,  yet,  if  it  furnished  it  and  arranged 
it  in  such  a  manner  as  to  invite  passengers  to  walk  over  it  as  they  found 
it  convenient  while  waiting  for  trains,  or  for  conveyances  to  take  them 
from  the  station,  or  while  preparing  to  leave  the  station,  it  must  exer- 
cise due  care  towards  passengers  found  upon  it.  That  the  plaintiff  in- 
tended in  her  mind,  after  she  left  the  platform,  to  cross  the  railroad,  at 
a  place  where  she  had  no  right  to  cross  it,  is  not  conclusive  against  the 
right  of  action.  She  was  not  necessarily  a  trespasser  or  mere  licensee 
when  and  where  she  was  struck  because  she  intended  afterwards  to  be- 
come either  one  or  the  other. 

The  well-known  usages  of  railroad  companies  and  of  the  public  make 
it  impossible  to  hold,  as  matter  of  law,  that  it  was  the  duty  of  the  plain- 
tiff, immediately  on  leaving  the  cars  at  the  station,  to  take  the  shortest 
practicable  course  to  the  nearest  highway,  and  that  if  she  did  not  she  be- 
came a  trespasser  or  licensee  only.  The  defendant  was  bound  to  keep 
in  safe  condition  for  its  passengers  all  that  part  of  its  stations  and  plat- 
forms where  passengers  were  expressly  or  impliedly  invited  to  go,  and 
was  bound,  by  its  servants  and  agents,  to  exercise  due  care  towards  pas- 
sengers using  its  stations  and  platforms  by  its  invitation. 

The  point  where  the  plaintiff  intended  to  cross  the  railroad  is  sup- 
posed to  be  the  same  as  that  mentioned  in  Wheelioright  v.  Boston  &  A. 
R.  Cb.,  135  Mass.  225,  but  whether  the  plaintiff,  in  crossing,  would 
have  been  a  licensee  or  a  trespasser  we  think  is  immaterial.  The  inten- 
tion in  her  mind  had  not  become  an  act  of  crossing  the  railroad  at  a  point 
where  she  had  no  right  to  cross,  and  she  might  never  have  acted  in  ac- 
cordance with  that  intention.  She  was  still  a  passenger,  leaving  the 
station  of  the  railroad,  and  may  have  been ''walking  upon  a  part  of  the 
platfonri  intended  for  the  use  of  passengers. 

Whether  the  plaintiff  backed  against  the  truck,  or  was  struck  by  it; 
whether  she  or  the  baggage  master  of  the  defendant,  who  was  pulling  the 
truck,  was,  under  the  circumstances,  in  the  exercise  of  due  care;  and 
whether  the  platform  was  properly  lighted, — were  questions  for  the  jury. 
Exceptions  sustained. 
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Halbt  «•  Case  and  another. 
(Supreme  Judicial  Court  of  Maeeaehueetta,    Suffolk.    Jiilj  8, 1880.) 

1.  MAfiTBB  AND  SfiRTAlTr— DiRBGTIOH  OF  WORK  BT  MaSTBB— LlABUiITT  OF  MA8- 
TEB  FOB  InJUBISS  TO  BbBVAKT. 

Where  a  master  personally  assumes  the  direction  of  work  which  is  being 
I>erformed  by  his  servant,  and,  in  consequence  of  following  the  directions, 
the  servant  is  injured,  the  former  is  liable,  where  the  danger  incurred  was 
not  known  to  the  servant,  was  not  obvious  to  him  from  his  point  of  observa- 
tion, and  he  had  reasonable  cause  to  believe  that  he  could  follow  the  direc- 
tions in  safety,  and  was  in  the  exercise  of  due  care. 

8.  Pabtnbbshif— Liability  of  Copabtivbbs  fob  Negligence  of  Oms. 

Where  A.,  a  member  of  the  firm  of  A.  &  B.,  was  negligent  in  giving  direc* 
tions  to  a  servant  regarding  the  performance  of  certain  work,  and  the  servant 
used  due  care  in  following  the  directions,  B.  is  equally  liable  with  A.  for  in- 
juries to  the  servant  resulting  from  following  such  directions. 

Action  of  tort  to  recover  damages  for  personal  injuries  sustained  by 
the  plaintiff  while  in  the  employ  of  the  defendants,  in  driving  against  a 
sign  across  Perry  street,  in  Charleston.  The  defendants  were  teamsters, 
having  a  stable  abutting  on  Perry  street.  Plaintiff,  on  the  day  of  the 
accident,  was  in  their  employ,  and  had  driven  a  two-horse  caravan, 
laden  with  hay,  from  Boston  to  the  defendants'  stable,  and  was  under- 
taking to  back  up  his  team  to  defendants'  stable  for  the  purpose  of  un- 
loading it.  Perry  street  rises  somewhat  in  grade  from,  defendant's  stable 
to  the  end  of  the  street,  across  which  was  the  sign  against  which  plain- 
tiff struck.  At  the  trial  in  the  superior  court,  before  Rockwell,  J., 
James  F.  Haley,  the  plaintiff,  testified  that  he  was  27  years  of  age;  waa 
in  the  employ  of  the  defendants, 'who  were  partners  in  business  as  team- 
sters under  the  style  of  Case  &  Dodge;  that  on  the  day  of  the  accident 
he  was  directed  by  defendant  Dodge  to  go  to  Commercial  street,  and  get 
a  load  of  hay;  that  he  drove  there,  and  loaded  i^  team,  which  he  drove 
to  defendaQts'  stable  on  Perry  street,  Charleston;. that  he  was  told  by 
defendant  Dodge  to  drive  up  and  unload,  and  put  his  horses  up;  that 
he  (plaintiff)  got  down  from  the  t^m,  and  took  the  horses  by  the  head; 
that  Dodge  said,  "Get  up  on  your  team,  where  you  belong ;"  that  he 
(plaintiff)  then  got  up  on  the  team ;  -there  were  several  bales  of  hay  piled 
on  the  wagon,  and  he  sat  on  the  top  one;  that  after  getting  up  on  the 
hay  he  drove  along-side  of  the  stable;  that  he  had  some  difficulty  in 
getting  into  the  stabloi  and  Dodge  said  he  wotQd  ■  open  a  gate  of  one 
Mead  so  that  plaintiff  could  drive  into  the  latter's  yard  isuid  back  arb\ind^ 
that  he  (Dodge)  opened  the  gate,  and  said  to  plaintiff,  '^X  want  you  to 
drive,  up  there  and  back  down,! — drive  up  under  that  gate  and  back 
down;"  that  he  (jdaintiff)  started  his  horses  with  the  reins;  that  it  war 
hard  pulling,  and  he  had  to  watch  thehorses;  that  he  had  all'  he:oouUI^ 
do  to  watch  them;  that  when  he  got  within  two  or  three  feet  of  the  gate 
he  saw  he  was  going  to  get  hurt,  and 'tried  to  stop  his  horsesv  but  eould 
not,  and  ducked  down,  going  underneath  the  fence;  that  he  ^gof'.his^ 
"back  broke," — ^his  head  went  dear;  that  the  lower  part  ofhil'baok, 
about  half  way  or  a  little  below^^was  struck  by  the  sign  which  ^uui'aciT)68 
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the  gate,  on  the  top  of  it;  that  he  had  delivered  hay  at  defendants'  stable 
before  that  time,  four  or  five  times,  but  had  never  gone  under  the  gate 
or  sign  before;  that  he  had  been  accustomed  to  drive  up,  and  suit  him- 
self about  putting  his  team  in;  that  the  night  after  the  accident  Dodge 
called  upon  him,  and  said  he  was  sorry  tha!  it  happened,  and,  in  reply 
to  plaintiflf's  saying  that  if  he  (Dodge)  had  let  plaintiff  do  as  he  wanted 
to  it  would  not  have  happened.  Dodge  said:  "That  is  so,  Jim;  I  know 
it  is  my  fault."  The  distance  from  the  gate  over  which  the  sign  ex- 
tended to  the  hay-shed  door  was  eight  feet.  There  was  evidence,  also, 
that  the  plaintiff  was  experienced  in  driving  horses,  and  several  witnesses 
testified  to  the  conversation  between  the  plaintiff  and  defendant  Dodge 
as  given  in  plaintiff's  evidence. 

One  Macomber  testified  to  hearing  Dodge,  after  he  opened  the  gate, 
tell  plaintiff  to  drive  up  and  back  down;  and  that  he  (witness)  had 
driven  teams  through  the  gate,  and  that  it  was  a  common  thing  to  de- 
liver hay  in  that  way.  There  was  evidence  of  other  witnesses  that  plain- 
tiff did  not  wish  to  drive  through  the  gate,  but  that  Dodge  told  him  to 
do  as  he  said. 

The  defendant  Dodge  testified  that  he  opened  the  gate,  and  told  plain- 
tiff to  drive  through,  but  to  look  out  for  the  sign;  that  the  latter  said 
nothing,  but  went  ahead  and  was  struck;  that  it  was  not  necessary  to 
drive  the  van  under  the  sign;  that  the  usual  way  of  getting  the  caravan 
into  position  for  unloading  had  been  to  drive  up  into  the  gate,  or  some- 
times, when  there  have  been  no  pungs  there,  they  could  drive  up  and 
swing  the  horses  off  without  driving  through  the  gate  at  all,  and  back 
under,  but  on  the  day  of  the  accident  this  could  not  be  done;  that  he 
did  not  say  to  plaintiff  that  if  he  had  let  him  (plaintiff)  do  as  he  wanted 
to  the  accident  would  not  have  occurred.  On  cross-examination  witness 
testified  that  he  told  plaintiff  to  look  out  for  the  sign,  when  he  was  20 
or  25  feet  away  from  it;  that  he  did  not  expect  he  would  go  under  it. 

One  Samuel  Wood,  a  witness  for  defendant,  testified  that  he  was  in 
defendants'  employ,  and  on  the  day  of  the  accident  was  at  the  yard  of 
the  defendants'  stable;  that  plaintiff,  Haley,  swung  his  horses  round,  and 
tried  to  turn;  he  was  then  on  his  team;  he  pulled  his  horses  round  to 
the  right,  got  around  a  little  further,  and  collided  with  some  old  sleds 
on  the  opposite  side;  that  Mr.  Dodge  and  witness  tried  to  help  plaintiff 
out,  but  could  not  do  it;  then  Dodge  said  to  plaintiff,  "You  will  have 
to  go  up  through  Mr.  Mead's  yard;  get  back  again,  and  go  up  through 
Mr.  Mead'&yard;"  Mr.  Dodge  said,  "I  will  go  up  and  open  Mr.  Mead's 
gate,  and  let  you  go  up  through  there,"  and  he  (Dodge)  went  up  and 
opened  the  gate;  that  plaintiff  drove  right  up  to  Mead's  gate,  stopped 
within  a  very  few  feet  of  the  gate,  bowed  himself  down,  and  got  his 
shoulder  under;  that  he  went  right  under,  and,  when  the  team  came  to 
cramp,  it  cramped  him  right  up  double. 

The  presiding  judge  instructed  the  jury  fully,  and  a  verdict  was  re» 
turned  for  the  plaintiff,  and  the  defendant  alleged  exceptions* 

jB.  if.  Mane^  Jr.j  and  B.  E.  Perry  ^  for  defendant. 

W*  Ocuton  and  /,  F.  Dore^  for  plaintiff. 
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Field,  J.  It  is  not  denied  that  if  Dodge  was  personally  negligent  b^ 
giving  directions  to  the  plaintiff  in  the  performance  of  his  wor^,  and  if 
the  plaintiff  nsed  dne  care,  belli  the  defendants  are  liable.  Ashworth  v. 
SKomm,  3  El.  &  £1.  701.  As  the  plaintiff  was  of  full  age  and  an  ex- 
perienced teamster,  if  the  danger  of  driving  the  horses,  with  the  van, 
under  the  gateway,  was  well  ^^nown  to  him,  he  cannot  recover,  although 
he  was  acting  under  the  immediate  personal  direction  of  Dodge.  The  fear 
of  the  plaintiff  that  he  would  be  discharged  from  his  employment  if  he 
did  not  obey  the  orders  of  Dodge,  his  employer,  would  not  justify  him 
in  running  a  risk  which  was  well  known  to  him,  and  then,  i/  injured,  in 
recovering  damages  from  his  employer.  Rvs^dJ  v.  TWoUon^  140  Mass. 
201;  S.  C.  4  N.  E.  Rep.  231;  Taylor  v.  (hrew  Manifg  Cb.,  iiO  Mass. 
150;  S.  C.  3  N.  E.  Rep.  21;  Laary  v.  BoOon  &  A.  R.  a.,  189  Mass. 
680;  8.  C.  2  N.  E.  Rep.  116;  MatdUm  v.  Gage,  138  Mass.  390;  WiUiami 
V.  GkurchiUj  137  Mass.  243.  The  principle  is  said  to  be  that,  ^'where 
the  servant  has  as  good  an  opportunity  as  the  master  of  ascertaining  and 
obviating  the  danger  for  himself,  be  will  have  no  recourse  against  the 
latter."  Fraser,  Master  &  Serv.  (3d  Ed.)  176;  Woodley  v.  MetropoiiUin 
District  Ry.  Cb.,  2  Exch.  Div.  384;  Ogden  v.  RummeM,  3  Fost.  &  F  761. 

From  the  testimony  it  was  competent  for  the  jury  to  find  that  the  de- 
fendant Dodge  assumed  the  personal  direction  and  control  of  the  plain* 
tiff  in  determining  where  the  team  should  be  driven,  and  that  he  was 
familiar  with  the  practice  of  driving  loaded  vans  under  the  gateway;  that 
the  plaintiff  had  never  driven  under  the  gateway  before;  that  the  danger 
was  not  obvious  from  the  place  where  the  plaintiff  started  his  team,  in 
any  such  sense  that  it  was  nol  x  reasonable  opinion,  from  observation 
at  this  place,  that  he  could  drive  through  the  gateway  in  safety;  that  the 
plaintiff's  attention  was  necessarily  chiefly  devoted  to  the  management 
of  the  horses,  and  that  he  did  not  discover  the  danger  until  it  was  too 
late  to  save  himself;  and  that  the  defendant  had  better  means  of  obser- 
vation, and  of  seasonably  appreciating  the  danger,  and  either  did  not 
warn  the  plaintiff  at  all,  or  warned  him  when  it  was  too  late.  On  such 
findings  we  cannot  say  that  the  plaintiff  was  not  in  the  exercise  of  due 
care,  or  that  defendant  was. 

The  test  is  not  only  what  each  knew,  but  what  each  reasonably  ought 
to  have  known,  concerning  the  risk;  and  we  cannot  say  that  identic^y 
the  same  duty  rested  on  the  servant  and  on  the  master  seasonably  to  as- 
certain the  extent  of  the  danger  involved  in  performing  the  work  in  the 
manner  ordered  by  the  master.  If  the  master  personally  interferes  in 
the  performance  of  work,  and  in  consequence  of  his  negligence  a  serv- 
ant is  injured,  the  master  is  liable,  unless  the  carelessness  of  the  servant 
is  a  defense,  (Roberts  v.  SmiJth,  2  Hurl.  &  N.  213;)  and,  when  the  master 
undertakes  to  direct  specifically  the  performance  of  work  in  a  particular 
manner,  we  cannot  say,  as  matter  of  law,  that  the  servant  is  not  justified 
in  relying  to  some  extent  upon  the  knowledge  and  carefulness  of  his 
employer,  and  in  relaxing  somewhat  the  careful  examination  and  vig* 
ilance  which  otherwise  would  be  incuniibent  upon  him.  The  servant's 
attention  must  be  principally  directed  to  the  performance  of  the  work  in 
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the  tnanner  in  which  he  is  otd^red  to  petfOTm-it,  and  he  niay  be  in  a 
less  favorable  position  to  see  and  jndge  of  the  surrounding  dangers;  and, 
when  he  is  suddenly  called  to  perforiti  a  piece  of  work  in  a  particuliu 
manner,  under  the  eye  of  his  eniployer>  he  may  noi  reasonably  have 
time  for  the  most  careful  observation. 

This  court  has  perhaps  recognized  that  the  servant  may  put  some  re*- 
liance  upon  the  master  when  he  assumes  control  of  the  work,  and  gives 
specific  orders,  and  that  there  is  n'Dt  precisely  the  same  obligation  rat- 
ing upon  each  to  ascertain  what  the  dangers  are.  In  Cooinbi  v.  New 
Bedford  Cordage  Cb.,  102  Mass.  572,  585,  dthough  the  case  was  decided 
on  the  ground  that  the  servant  was  incapable  of  understanding  and  ap- 
preciating the  danger  to  which  he  wa3  exposed,  cmd  that  the  employer 
set  him  to  work  without  proT)erly  instructing  him  in  r^ard  to  his  work^ 
and  thfe  dangers  attending  it,  hhe  court  sa}^:  "Some  allowanee  bhould  be 
made  for  his  youth,  bis  inexperience  iii  business,  and  for  the  reliance 
which  he  might  have  placed  upon  the  directions  of  his  employers.'' 

In  AUjols  Engine-worh  v.  Randall,  100  Ind.  293,  it  is  said  that  "if  the 
attention  of  the  appellee  had  been,  as  in  the  Massachusetts  case,  with* 
drawn  Irom  the  source  of  dinger  by  thie  requirements  df  his  employment, 
the  case  would  involve  considerations  which  are  conspicuously  absent." 

Ke^gan  v.  Kavanaugh^  62  Mo.  2^51,  is  the  case  of  a  hod-carrifer  who,  in 
obedience  tb  a  positive  order  of  his  master,  went  down  to  build  a^sion* 
wall  at  the  foot  of  an  embankment  of  earth  which  was  net  'Shoredot 
propped,  and  which  fellupon  the  plaintifi^.  The  court  say  ihat  "if  the 
risk  is  such*  as  to  be  perfectly  obvious  to  any  man^^  whether  servant  <x 
master,  thi^n  the  servant  assumes  -fee  risk;"  but  hat -'the  superior  in^ 
formation  of  the  master  was  relied  'oh,  and  his  bettct  means  of  infornia* 
tion  as  to  the  character  of  the  ground*"  and  a  verdict  for  the  plaintiff 
Was  sustained.  ' 

In  Lee  v.  WoUey,  20  Reportei*,  469,  it  Is  said  that,  "if  an  employe  is 
in  hAste  called  upon  to  execute  an  order  requiting  prompt  attention,  he 
is  not  fo  be  presumed  to  recollect  ft  defect  in  madiiAery,  or  a  particular 
danger  connected  with  his  einploymetit,  -so  tfs  t6  avoid  it." 

The  plaintiff  in  this  case  was  an  experienced  teamster;  but  he  may 
hot  have  hid  the  same  experience  ot  the  defendant  Dodge  of  t)v*  possi- 
bility of  driving  safely  the  loaded  van  under  the  gateway.  The  mor^ 
important  matter,  however  j  is  that  he  might  nbt  have  had  the  same  op** 
portunity  of  estimating  the  danger;  and  from  his  employment  he  was 
required  to  diefvote  his  attention  principally  to  the  management  of  his 
horses,  while  his  lAaster  had  assumed  the  responsibility  of  directing 
where  the  plaintiff  should  drive,  and  was  free  to  observe  carefully  ali  the 
dangers'which  the  plaintiff  incurred  in  executing  his^  orders.  We  think 
the  requests  for  instructions  were  properly  modified  by  the  considera- 
tion of  the  fact  that  the  plaintiff  wa6  acting' in  the  presence  and  under 
the  directions  of  one  of  the  defendants,  who  was  his  master.  If  the 
charge  in  this  respect  is  not  so  definite  as  might  be  desired,  it  waa  not 
erroneous  or  misleading.     £xcept9§n8  overruled. 
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Wkkd  $•  M.  Ob.  t^  WiNCHELL  tod  another,  ail 
{Sftpreme  Oaurl  of  Indiana,    June  16/1886.)  _ 

1.  BOHDfl— BOHD  AXTD  OOSTRAOt  OF  AQKHT  Ck>K8TBia&D  ToeBTmiB  —  LUBHiTIT 
OF  BOKDSKBK. 

Where  a  bond  is  executed  concittrently  with  a  contract  of  a^ncy,  they 
•Bhonld  biB  construed  together,  and  the  bondsmen  can  only  be  held  liable  for 
the  acts  or  default  of  the  agent  in  matters  contemplated  in  the  contract  of 
agency. 
1  Pkhtcifai*  aot)  Subety— Releabb— New  Contract. 

Wheire,  after  breach  of  a  contract,  the  performance  of  which  is  guarantied, 
tho  creditor  and  principal  debtor,  without  the  consent  of  the  sureties,  enter 
into  a  new  contract,  the  creditor  accepting  notes  for  the  damages,  payable  at 
a  future  time,  and  upon  terms  differing  from  the  original  contract,  the  new 
contract  supersedes  the  old,  and  the  sureties  will  be  released^ 

Appeal  from  Grant  'drcoit  cotirt. 

W.  W.  WccUen  and  J.  F.  McDowdl,  for  appellant, 

SUde  &  St.  Jokuj  for  appellees. 

.  MrrcHSiX)  J.  This  suit  was  brought  by  the  Weed  Sewing-mkchine 
Oompany,  against  Winchell  and  Murphy^  to  recover  .on  a  bond  executed 
\^j  them,  with  and  as  the  isureties  of  one  Sale*  The  plaintiff  sought  to 
recov^  the  amount  of  a  judgment  it  had  previously  recovered  against 
Sale,  and  also  the  amount  of  three  promissory  notes^  executed  by  him^ 
payable  to  the  sewing-machine  company,  all  of  which,  with  interest ^  it 
was  averred  remained  due  and  unpaid.  Sale  was  idleged  to  be  insolvent. 
The  case  having  been  put  at  issue,  a  jui^^  was  required  t6  return  the  facts 
to  the  court  in  the  form  of  a  special  verdict.  The  merits  of  the  contro- 
versy may  be  fully  determined  by  a  consideration  of  the  facts  thus  re- 
turned, without  regard  to  some  questions  which  have  been  discussed 
relating  to  the  pleadings.    . 

•  Shortly  statedf  the  facts  found  within  the  issues  are  as  follows:.  On 
the  twenty-second  day  of  November,  187 2<,  the  Weed  Sewing-machine 
Oompany  appointed  one  Dennis  S.  Sale,-  of  Marion,  Indiana,,  its  local 
agent.  The  appointment  was  by  a  writing  which  embmces  minute  and 
detailed  stipulations^  covering  the  terms  of  the  agency.  The  company 
agreed  to  consign  sewing-machines  to  Sale.  These  were  to  be  sold  or 
leased  by  him  as  its  property,  on  certain  prescribed  terms.  Sales  or 
leases  wei^  to  be  made  for  cash,  or  to  responsible  parties,  whose  notes 
were  to  be  taken^  payable  to  the  company,  and  indorsed  by.  the  agentd 
An  account  of  all  sales  and  leases,  together  with  aU  cash  and  notes  re>- 
ceived,  was  t6  be  forwarded  weekly;  the  agent  having  the  right  to  re- 
tain, either  in  cash  or'  notes,  a  stipulated  commission  on  all  sales  or 
leases.  Cohcurrently  with  the  contract  of  agency  the  bond  sued  on  was 
execfuted.  It  was  in  the  penal  sum  of  $3,000,  and  reeited  that  it  was 
executed  by.  Sale  .as  principal,  and  Winchell  and  Murphy  as  sureties. 
Tlie  condition  of  the  bond  was  that  Sale  would  well  and  truly  pay 
^' every  indebtedness  or  liability  now  existing,  or  which  may  hereafter 
in  any  manned  exist  or  be  incurred,  on  the  part  of  said  Dennis  S,  Sale, 

V.7N.E.no.lO — 56      •   »  Rehearlns  denied. 
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to  the  said  Weed  Sewing-machine  Company,  whether  such  indebtedness 
shall  exist  in  the  form  of  book-accounts,  notes,  renewals  or  extensions 
of  notes  or  accounts,  acceptances,  indorsements,  or  otherwise,  hereby 
waiving  presentment  for  payment,  notice  of  non-payment,  protest,  and 
notice  of  protest,  and  diligence  upon  all  notes  now  or  hereafter  executed, 
indorsed,  transferred,  guarantied,  or  assigned  by  the  said  Dennis  S* 
Sale  to  the  Weed  Sewing-machine  Company."  It  was  also  stipulated  ia 
the  bond  that  it  was  to  '^  remain  in  full  force  and  effect,  and  a  continu- 
ing guaranty,  until  after  notice  in  writing  shall  have  been  given  and  re- 
ceived by  said  Weed  Sewing-machine  Company."  On  the  fifteenth  day 
of  November,  1875,  Sale,  having  ceased  to  transact  business  for  the 
company  as  agent,  purchased  two  machines  of  it,  and  gave  his  note  for 
$80.  After  paying  $40  on  the  note  so  given,  a  judgment  was  recovered 
against  him  by  the  company  for  the  unpaid  balance  and  interest.  In 
April,  1876,  the  agency  having  terminated  in  September,  1874,  upon  an 
accounting  and  compromise  of  the  matter  involved  in  the  buriness j  $600 
was  agreed  to  be  due  from  Sale  to  the  company.  This  indebtedness 
grew  out  of  the  failure  of  Sale  to  pay  over  money  which  had  been  re- 
ceived by  him  from  time  to  time,  and  which  belonged  to  the  company, 
as  appeared  by  his  reports  made  from  week  to  week,  as  his  contract  re- 
quired. These  defalcations,  beginning  about  30  days  after  the  agency 
commenced,  and  increasing  gradually  until  the. agency  terminated,  were 
exhibited  on  the  weekly  reports.  They  were  known  to  the  company, 
and  unknown  to  the  bondsmen.  When  the  accounting  and  compromise 
were  had,  Sale  was  solvent,  and  the  company  took  his  three  notes,  due 
in  12,  24,  and  30  months,  for  $200  each,  with  8  per  cent,  interest,  and 
10  per  cent,  attorney's  fees.  This  settlement  did  not  include  the  note 
for  the  machines  sold  to  him  in  1875. 

The  jury  returned  that  Sale  executed  the  notes  in  settlement  of  his  ac- 
count with  the  company.  The  notes  were  payable  at  a  bank  in  this 
state.  The  sureties  had  no  knowledge  of  the  indebtedness,  and  gave  no 
consent  to  the  settlement.  If  they  had  known  of  the  indebtedness,  Sale 
being  then  solvent,  they  could  have  secured  themselves.  Before  they 
were  informed  of  their  liability,  Sale  went  into  bankruptcy,  and  was,  at 
the  time  of  the  trial,  a  non-resident  of  the  state.  The  sureties  had  given 
no  notice  of  a  desire  to  be  released  from  the  bond.  Reckoning  the  judg* 
ment  and  notes,  the  principal,  interest,  and  attorney's  fees  amount  to 
about  $1,300. 

Upon  the  facts  returned  a  judgment  for  the  defendants  was  entered. 
To  reverse  the  judgment  this  appeal  is  prosecuted. 

The  question  is  suggested  incidentally  whether  the  obligation  of  the 
bondsmen  is  that  of  guarantors  or  of  sureties.  The  bond  is  essentially  a 
coUateral  engagement,  into  which  the  sureties  have  entered  with  their  prin* 
dpal,  the  performance  of  whose  original  contract  is  thereby  guarantied. 
It  stipulates  on  its  face  that  the  principal  shall  ^'well  and  truly  "  perform 
certain  enumerated  things,  and  that  the  bond  shall  be  a  ^'continuing 
guaranty"  until  after  notice.  In  its  nature,  and  by  the  very  terms  of 
the  writing,  this  was  a  contract  of  guaranty.     Ijx  Ro^t  v.  Loganspcni  NaL 
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BarJsy  102  Ind.  882;  S.  C.  1  N.  B.  Rep.  805;  Singer  Mantfg  Oo.  v.  LUr 
tier,  56  Iowa,  601;  S.  C.  9  N.  W.  Rep.  905. 

Whether  their  obligation  was  strictly  that  of  guarantors  or  sureties  is, 
however,  in  this  case,  of  secondary  importance,  as  in  either  event  the 
conclusion,  upon  the  facts  returned,  must  have  been  the  same.  The 
bond  and  the  contract  of  agency,  having  been  executed  concurrently, 
must  be  construed  together.  It  cannot  be  assumed  that  the  bond  was 
intended  as  a  security  for  the  payment  of  debts  which  were  not  con- 
templated in  the  contract  of  agency,  or  a  guaranty  for  the  performance 
of  obligations  wholly  outside  of  the  contract  with  which  it  was  executed. 
Its  scope  must  therefore  be  restrained  to  the  terms  of  the  contract  be- 
tween the  sewing-machine  company  and  Sale.  Bums  v.  Singer  ManuPg 
Oo.y  87  Ind.  641;  Irwin,  v.  KiUmm,  104  Ind.  113;  S.  C.  3  N.  E.  Rep. 
650;  Oity  of  La  Fayette  v.  James,  92  Ind.  240.  The  bond  having  been 
executed  presumptively  with  reference  to,  and  to  sp'^nre  the  performance 
of,  the  contract  of  agency,  the  liability  of  the  sureties  cannot  bt>  extended 
so  as  to  embrace  transactions  beyond  the  scope  of  the  contract  with  which 
it  was  executed;  nor  can  they  be  held  to  answer  for  the  failure  of  ihe 
agent,  except  such  failure  relates  to  some  duty  imposed  by  the  contract 
creating  the  relation  of  principal  and  agent. 

This  leads  to  a  consideration  of  the  terms  of  this  contract.  It  nowhere 
contemplates  that  the  agent  shall  become  the  purchaser  of  machines.  On 
the  contrary,  it  stipulates  expressly  that  machines  were  to  be  consigned 
to  him,  to  be  sold  or  leased  as  the  property  of  the  consignor,  f^ud  that 
such  as  should  remain  unsold  should  be  returned  to  the  company  at  the 
termination  of  the  agency.  Plainly,  then,  the  sureties  were  not  liable 
to  pay^the  judgment  recovered  on  the  note  given  for  the  machines  sold 
after  the  agency  terminated.  It  could  be  claimed  with  as  much  reason 
that  the  bond  was  a  security  for  a  loan  of  money,  or  any  other  transac- 
tion wholly  disconnected  from  the  agency,  as  that  it  covered  the  sale  of 
those  machines. 

The  sureties  are  not  liable  for  the  payment  of  the  notes  taken  in  settle- 
ment of  the  agent's  account.  The  contract  of  agency  provides  for  no  con- 
tingency in  which  Ihe  agent  was  to  execute  his  notes  to  the  sewing-ma- 
chine company.  He  was  to  receive  consignments  of  machines,  and  sell 
or  lease  them  as  tbe  property  of  his  principal.  He  was  authorized  to 
receive,  on  such  sales,  either  cash  or  the  noted  of  the  purchasers  payable 
to  the  company.  If  be  took  notes,  his  contract  required  him  to  indorse 
them,  and  to  transmit  the  cash  and  notes,  less  his  commissions,  weekly, 
to  his  principal.  For  any  failure  to  pay  notes  thus  indorsed,  or  to  ac- 
count for  and  pay  over  cash  received,  the  sureties  were  liable  on  the 
bond.  For  the  payment  of  notes  so  taken  and  indorsed  by  the  agent,  or 
for  renewals,  extensions,  etc.,  of  such  notes,  the  bond  was  a  continuing 
guaranty,  as  it  was  also  that  the  agent  would  faithfully  account  for  and 
pay  over  the  cash  which  he  should  receive  upon  sales  or  leases.  It  will 
be  observed,  the  notes  were  governed  by  the  law-merchant.  They  were 
taken,  as  the  jury  find,  in  settlement  of  the  account  of  the  agent.  With- 
out determining  whether  or  not  the  implication  arises  from  this  that  the 
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account  was"  thereby  paid  or  extinguished,  the  notes  were  at  least  obli- 
gations different  from  those  provided  for  in  the  original  contract.  The 
non-payment  of  these  notes  and  the  judgment  against  Sale  ar&  assigned 
in  the  complaint  as  the  breach  of  the  bond,  thereby  authorizing  the  in^ 
ference  that  the  account  was  regarded  by  the  plaintiff  as  liquidated  and 
merged,  if  not  entirely  extinguished.  It  thus  appears  that  the  sureties 
are  sought  to  be  held  for  the  failure  of  their  principal  to  discharge  new 
obligations,  not  contemplated  by  the  contract  to  secure  the  performance 
of  which  the  bond  was  given.  Into  these  are  imported  new  terms.  They 
suspended  the  right  of  the  creditor  to.  proceed  against  the  principal  to 
collect  the  original  liability,  in  settlement  of  which  they  were  given. 
Because  they  are  new  obligations,  different  in  character  from  those  the 
performance  of  which  were  guarantied  by  the  bond,  the  sureties  are  not 
liable  for  their  payment.  Weed  S.  Af.  Co,  v.  Oherreicky  38  Wis.  326;  flo*- 
kOi  v.  Burdeltej  85  N.  J.  Eq.  31;  Victor  S.  M.Oo.  v.  Scheffler^  61  Cal.  530; 
Brandt,  Sur.  §§  816,  317. 

Guarantors  and  sureties  are  exonerated  if  the  creditor,  by  any  act  done 
without  their  consent,  alters  the  obligation  of  the  principal  in  any  re* 
spect,  or  impairs  or  suspends  the  remedy  for  its  enforcement.  Where, 
after  breach  of  a  contract,  the  performance  of  which  is  guarantied,  the 
creditor  and  principal  debtor  enter  into  a  new  contract,  by  which  the 
amount  of  damages  then  due  is  made  payable  on  a  future  day,  and  upon 
terms  different  from  those  imposed  by  the  original  agreement,  such  new 
contract  presumptively  merg^  the  old.  In  such  a  case,  the  new  obliga- 
tion, having  been  taken  upon  a  sufficient  consideration,  becomes  the  ex- 
clusive medium  by  which  the  rights  of  the  parties  in  respect  to  the  pay- 
ment of  damages  are  to  be  ascertained.  Such  a  contract  is  not  collateral 
to  the  original,  but,  in  respect  to  the  subject  to  which  it  appertains,  it 
merges  and  supersedes  the  other.     Bailey  v.  Boyd^  75  Ind.  125. 

The  case  is  clearly  distinguishable  from  Lindeman  v.  Roaenfiddf  67 
Ind.  246. 

Without  considering  other  grounds  upon  which  it  is  claimed  the  sure- 
ties were  legally  exonerated,  upon  the  reasons  already  given  the  judg-f 
ment  is  affirmed,  with  costs.    •' 


(107  Ind.  d2) 

MuLREAD  t;.  State. 
(Supreme  Court  of  Indiana,    Jane  16, 1886.) 

1.  CBnCZKAL  Ii^W— JUBT  MAY  TaKB  COPT  OP  STATUTES  TO  JUBT-ROOM. 

It  seems  that  in  criminal  cases  it  is  not  error,  under  the  constitution  of  In- 
diana, to  allow  the  Jury  to  take  an  annotated  copy  of  the  Statutes  with  them 
•  to  the  Jury-room. 

2.  Same— Appbai/— Waiver  op  I^etBOR. 

Errors  not  objected  and  excepted  to  fu'e  generally  considered  as  waived  on 
appeal. 

8.  INTOXICATDTG  LiQUOBS  —  SELiiNO  LiQUOB  IX)  MorOB— APPEABAHOB— SBLLBB 

MUST  Use  Due  Oabe.  /^  . 

In  order  to  escape  aonyi<?tion  for  selling  intoxicatine  liquors  to  a  minor,  tl^e 
accused  must  show  that  he  used  due  care  to  ascertain  juie  minor's  age,  and 
mere  appearance  hiay  not  always  be  sufficient 
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Appeal  fibm  Delaware  circuit  court.  ^ 

Jqs.  N,  Templer  and  John  T.  Sanders,  for  appellant. 
Tlie  Attorney  Oeneralj  for  the  State. 

HowK,  C.  J.  In  this  case  the  appellant  was  indicted,  tried,  and  con- 
victed for  an  unlawful  sale  of  intoxicating  liquor  to  a  certain  person  who 
Wfis  then  and  there  under  the  age  of  21  years.  From  the  judgment  of 
conviction  he  has  appealed  to  this  court,  and  has  here  assigned  as  error 
the  overruling  of  his  motion  for  a  new  trial.  A  number  of  causes  for 
such  new  trial  were  assigned  by  appellant  in  his  motion  therefor,  and 
these  causes  we  will  consider  and  pass  upon  in  the  same  order  his  coun- 
sel have  presented  and  discussed  them  in  their  exhaustive  brief  of  this 
case. 

1.  It  is  first  insisted  by  appellant's  counsel  that  the  verdict  of  the  jury 
was  not  sustained  by  sufficient  evidence,  and  was  contrary  to  law.  The 
indictment  ohaiged  that  appellant,  on  the  eleventh  day  of  October,  1884, 
at  Delaware  county,  unlawfully  sold  to  one  George  Boss,  who  was  then 
and  there  a  person  under  the  age  of  21  years,  one  gill  of  intoxicating 
liquor,  to-wit,  beer,  at  and"  for  the  price  of  five*  cents.  The  cause  was 
tried  on  April  23,  1885,  and  only  two  witnesses  testified  on  the  trial, 
namely,  George  Boss^  to  whom  the  unlawful  sale  was  made  as  charged, 
and  the  appellant.  There  is  no  conflict  in  the  evidence  as.it  appears  in 
the  record.  It  is  conclusively  shown  by  the  testimony  of  both  witnesses 
that,  about  the  time  charged  in  the  indictment,  appellant  sold  George 
Boss  a  glass  of  beer  for  the  price  of  five  cents,  and  Boss  testified  that  he 
"was  19  years  old  at  that  time,  and  under  21  years  old.** 

In  section  2094,  Bev.  St.  1881 ,  it  is  provided,  as  foUows: 

"Whoever,  directly  or  indirectly,  sells,  barters,  or  gives  away  any  spiritu- 
ous, vinous,  malt,  or  otl^er  intoxicating  liquors  to  any  person  under  the  age 
of  twenty-one  years,  shall  be  fined  in  any  sum  not  more  than  one  hundred 
dollars,  nor  less  than  twenty  dollars. " 

It  is  apparent  from  what  we  have  said  that  the  evidence  in  the  record 
of  this  cause,  without  conflict  therein,  makes  a  cftse  against  the  appel- 
lant fairly  within  the  letter  of  our  statute.  It  is  claimed,  however,  by 
appellant's  counsel  that  the  verdict  is  npt  sustained  by  the  evidence,  be- 
cause,, they  say,,  it  is  shown  thereby  that  appellant  made  the  sale  to 
George  Boss,  as  chaiged  in  the  indictment,  in  the.  honest  and  reasonable 
belief  that  Boss  was  of  the  full  and  lawful  age  of  21  years  at  the  time  of 
such  sale.  If  the  evidence  fairly  showed,  without  conflict,  that  appel- 
lant made  such  sale  to  George  Boss,  after  exercising  proper  caution,  in 
the  reas(Hiable  and  honest  belief  that  Boss,  at  the  time  of  such  sale,  was 
of  fiill  and  lawful  age,  then  the  veidict  would  not  be  sustained  by  the 
evidence,  and  for  this  cause  it  would  have  been  error  to  have  overruled 
the  motion  for  a  new  trial.  This  would  be  so,  because,  in  such  case, 
there  .could  be  no  criminal  intent  on  the  part  of  jappellant,  and^  in  the 
absence  of  such  intent,  there  could-  be  no  criminal  violation  .of  our  stat- 
ute making  the  sale  of  intoxicating  liquor  to  a  minor  a  public  offense* 
This  is  settied  by  our  decisions.     Goetz  v.  States  41  Ind.  162]  Payne  v. 
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Suae,  74  Ind.  208;  Hunter  y.  Stale,  101  Ind.  241;  Kreamer  ▼•  Staie,  (at 
the  last  term,)  6  N.  E.  Rep.  841. 

In  the  case  in  hand  it  was  shown  by  the  evidence  that,  at  the  time 
of  the  sale  charged  in  the  indictment,  George  Ross  was  five  feet  ten  inches 
in  height,  weighed  165  pounds,  and  had  a  heavy  beard  and  a  man's 
voice.     Appellant  testified' about  Ross  as  foDows: 

"I  thought  from  his  appearance  and  size,  the  beard  on  his  face,  his  voice, 
and  his  general  appearance  and  manner,  that  he  was  more  than  21  years  old; 
and,  so  believing  in  good  faith,  I  didn't  ask  him  his  age,  but  drew  the  glass 
of  beer  and  gave  it  to  him,  and  he  drank  it  and  paid  me  five  cents  for  it,  and 
left.  I  hsid  no  doubt  of  his  age  being  over  21  yean;  be  looked  like  it  and 
acted  like  it." 

Notwithstanding  this  jstrong  showing  in  favor  of  appellant  on  the  point 
we  are  now  considering,  we  are  of  opinion  that  the  jury  were  fully  au- 
thorized, by  appellant's  own  testimony,  to  determine  such  point  against 
him.     On  his  cross-examination  appellant  testified  as  follows : 

"I  have  known  the  witness  Qeorge  Ross,  when  I  would  see  him,  for  ten  or 
a  dozen  years;  have  not  been  much  with  him  during  that  time.  I  did  some 
ditching  for  his  father  ten  or  a  dozen  years  ago,  and  saw  the  witness  then  at 
bis  home.    He  was  then  a  lad  seemingly  about  ten  or  twelve  years  old." 

In  this  testimony  appellant  was  speaking  of  and  concerning,  facts,  and 
was  not  expressing  his  belief  merely,  as  a  part  of  his  defense.  As  against 
himself,  the  jury  were  justified  in  saying  that,  by  his  testimony,  he  ad- 
mitted that  he  knew  the  witness  Geoige  Ross  10  years  ago,  and  he  was 
then  a  lad  10  years  of  age,  which  would  make  him  only  20>years  old  at 
the  time  of  the  trial  of  this  cause,  or  only  19  years  of  age  at  the  time  of 
the  sale  charged  in  the  indictment.  With  this  testimony  of  appellant 
before  the  jury,  we  cannot  say  they  were  not  justified  in  finding,  as  they 
must  have  done  under  the  instructions  of  the  court,  that  appellant  did 
not  make  the  sale  charged  in  the  indictment,  after  exercising  proper 
caution,  in  the  reasonable  and  honest  belief  that  George  Ross,  at  the  time 
of  such  sale,  was  of  full  and  lawful  age.  We  cannot  disturb  the  verdict 
on  the  evidence. 

2.  Appellant's  counsel  next  insist,  in  argument,  that  the  trial  court 
erred  in  modifying  three  written  instructions  requested  by  appellant,  and 
in  giving  the  jury  such  instructions  so  modified,  and  in  refiising  to  ^ve 
the  jury  the  instructions  asked  for  without  such  modification  thereof. 
These  instructions,  as  modified  by  the  court,  and  given,  were  substanti- 
ally as  follows : 

''(1)  If  the  Jury  believe  from  the  evidence  that  the  defendant,  when  be 
sold  the  beer  in  question,  c^fter  exercising  dtte  care  to  aacertain  hie  age^  had 

food  reason  to  believe,  and  in  good  faith  did  believe,  George  Ross  to  be  then 
1  years  old  or  over,  they  should  find  the  defendant  not  guilty. 
'*(2)  One  important  question  in  the  case  is,  whether  the  defendant  was 
acting  in  good  faith  in  supposing  George  Ross,  the  purchaser,  to  have  been 
21  years  old,  or  over,  at  the  time  he  sold  him  the  beer.  A  sale  of  intoxicating 
liquor  to  a  minor,  under  the  belief  entertained  in  good  faith,  after  exerdeing 
dtie  care  to  ascertain  his  age,  that  he  was  21  years  old,  or  over,  at  the  time 
of  the  sale,  is  not  a  violation  of  the  law. 
"(3)  If  the  jury  believe  from  the  evidence  that  the  defendant  sold  the 
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beer  in  question  under  the  belief,  entertained  in  good  faith,  after  ha/oing 
used  due  care  io  ascertain  his  age,  that  George  Boss,  th»  parchaser*  was  21 
years  old  or  over,  thej  should  acquit  the  defendant." 

In  each  of  these  three  instructions  we  have  italicized  the  court's  modi- 
fication thereof.  It  will  be  seen  that  by  such  modification  the  court 
instructed  the  jury  that  the  defendant,  in  such  a  case  as  this,  could  not 
escape  the  punishment  prescribed  by  law  for  the  unlawful  sale  of  intoxi- 
cating liquor  to  a  minor  upon  his  bona  fide  belief  that  such  minor  was  of 
lawful  age,  based  solely  upon  appearances;'  but  it  must  also  be  shown 
that  he  had  used  due  care  to  ascertain  the  minor's  age.  This  is  in  sub- 
stantial harmony,  we  think,  with  our  decisions  upon  the  question  under 
consideration.     Thus,  in  Ooetz  v.  State,  svpra^  the  court  said: 

"A  sale  of  intoxicating  liquor  to  a  minor,  under  the  belief,  entertained  in 
good  faith,  that  he  was  an  adult,  is  not  wifchin  the  statute.  But  the  burden 
of  proof  on  this  subject  is  on  the  defendant;  and  to  make'out  this  defense 
such  facts  must  be  shown  as  will  justify  the  inference  of  such  bona  fide  be* 
lief." 

So,  in  Kreamer  v.  Staiet  supra^  where  the  defendant  made  a  sale  to  a 
minor,  "after  exercising  proper  caution«in  the  reasonable  and  honest  be- 
lief that  he  was,  at  the  time  of  such  sale,  of  full  and  lawful  age,"  it  was 
held  by  the  court  that  there  was  no  criminal  violation  of  our  statute 
which  makes  the  sale  of  intoxicating  liquor  to  a  minor  a  public  offense. 
We  conclude,  therefore,  that  the  court  did  not  err  in  modifying  the  in- 
structions requested  by  appellant;  nor  in  giving  the  jury  the  instructions 
as  modified;  nor  in  refusing  to  give  the  jury  the  instructions  asked  for^ 
without  modification. 

3.  Finally  it  is  claimed  the  court  erred  in  permitting  the  jury  to  take 
to  their  room,  and  to  consider,  while  delibemting  on  their  verdict,  an 
annotated  copy  of  the  Revised  Statutes  of  1881.  The  record  before  us 
fsaia  to  show,  however,  that  appellant  either  objected  or  excepted,  at  the 
time,  to  the  action  of  the  trial  court  of  which  his  counsel  now  here  conx- 
plain  as  erroneous.  The  question,  therefore,  is  not  properly  presented 
for  our  decision.  If  it  were  so  presented,  it  would  seem  to  us  that  as 
the  jury  are  authorized  by  our  fundamental  law,  in  all  criminal  cases 
whatever,  to  determine  the  law  as  well  as  tiie  facts,  it  could  hardly  be 
regarded  as  an  available  or  reversible  error,  if  any  error  at  all,  for  the 
trial  courts  to  permit  the  jury,  in  any  criminal  cause,  to  read,  in  their 
retirement^  the  statute  defining  the  offense  for  which  the  defendant  i3 
prosecuted  in  such  case.  The  "annotations"  complained  of  are  merely 
references  to  decided  cases,  and  coidd  afford  the  jury  no  possible  infor- 
mation, and  could  do  the  defendant  no  possible  harm  in  the  absence  of 
the  books  referred  to. 

We  have  found  no  error  in  the  record  of  this  cause  which  .authorizes 
or  requires  the  reversal  of  the  judgment.  The  judgment  is  affirmed,  witii 
oosts. 
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-  Bbowk  and  another,  Ex'tb,  v.  Cbttohell  and  others,  i 

(Supreme  Court  of  Indiana.    June  16, 1886.) 

1.  pLBADiHo—DEMmtREB— Grounds  fob. 

The  want  of  legal  capacity  to  sue,  as  *  causa  for  demurrer*  has  reference  to 
plaintiffs  under  legal  aisabilities,  and  not  to  a  case  where  the  facts  Alleged 
show  that  the  plaintiff  has  no  right  to  sue  in  that  particular  case.-  In  such 
case  the  assignment  should  be  that  the  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action. 

a.  OoTTRTB— Construction  of  Will  on  FoBaoER  Affbal. 

Where  a  will  has  been  necessarily  construed  on  a  former  appeal,  such  coi^ 
struction  must  goyem  as  the  law  of  the  case,  although  the  complaint  may 
have  been  amended  in  other  particulars. 

tL  Will— Whbn  Heib8  cannot  Sub  to  Rbcotbb  Lboaot  Dub  Angbbtob. 

The  heirs  of  a  married  woman  who  died  while  the  Revised  Statutes  of  1848 
were  in  force,  her  husband  surviving  her,  cannot  maintain  an  action  to  recover 
a  legacy  left  her,  although  there  are  no  other  persons  entitled  to  share  therein^ 
and  no  executor  or  adnnnlstrator  has  been  appointed. 

Appeal  from  Floyd  circuit  court. 
,.   il.  Z)wrfi7i^,  for  appellants.  •      ,    .         i 

John  H.  Stqtsenburg  and  F.  H.  CoUter^  for  appelleea.     ... 

NiBLACK,  J.  In  the  latter  part  of  the  year  1878  Mary  Ayerd  Critch- 
ell,  with  her  husband,  Robert  S.  CritcheU,  and  John  W.  M6od^,  filed 
the  complaint  in  this  caiuse  as  a  daim  against  Jesse  J.  Brown  and  Siieia 
C.  Day,  executors  of  ifae  last  will  of  Mary  A.  Lapsley,  deceased,  for  the 
recovery  of  a  legacy  of  $5,000  alleged  to  bis  due  to  the  said  Mary  Ayett 
Oritchell  and  John  W.  Moody,  in  right  of  their  inothteir,  Catherine  S. 
Moody,  deceased,  under  the  provisions  of  the  will  Of  Elias  Ayers,  aldb 
deceased,  who  was  the  first  husband  of  the  said  Mary  A.  Lapsley,  and 
of  whose  will  she  was  the  executrix.  At  the  May  term,  1879,  of  the 
Oourt  below,  a  demurrer  was  sustained  to  the  complaiiity  and  there  was 
a  final  judgment  upon  demurrer  in  favor  of  the  defendants).  That  judg- 
ment was  afterwards  reversed  by  this  court,  and  the  cause  was  remand^ 
for  further  proceedings.     Ontchdl  v.  jBroum,  72  Ind.  -689.  ' 

Briefly  stated,  the  complaint  as  it  was  originally  filed,  aveired  that 
Elias  Ayers,  on  the  twenty-ninth  day  of  December,  1840,  executed  and 
published  his  last  will,  by  which  he  devised  and  bequeathed'*to  his  wife, 
Mary  A.  Ayers,  all  his  estate,  both  real  and  personal,  of  the  probable 
value  at  that  time  of  $50,000,  subject  to  certain  trusts  and  charges,  one 
Of  which  was  the  payment  to  his  niece  Catherine  Silliman  Hillger  of  the 
sum  of  $5,000,  which  payment  was  to  be  made  either  during  the  life- 
time of  his  wife  and  future  widow,  in  her  discretion,  or  at  the  time  of 
her  death;  that  the  said  Elias  Ayers  died  on  the 'tenth  day  of  Janiiaiy, 
1842,  leaving  his  will  so  executed  and  published  in  full  force;  that  said 
will  was  duly  probated,  and  that  the  said  Mary  A.  Ayers  (afterwards 
Lapsley)  qualified  as  the  executrix,  and  took  upon  herself  the  eixecution 
of  said  will;  that  the  said  Catherine  S.  Hillger,  on  the  tenth  day  of  Sep- 
tember, 1844,  intermarried  with  one  James  C.  Moody,  and  on  the 
twenty-'fifth  day  of  April,  1850,  died  intestate  in  the  county  of  Iloyd, 
in  this  state,  leaving  the  said  Mary  A.  CritcheU  and  John  W.  Moody 
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and  an  infant  chfld,  who  died  a  few  months  later,  her  only  children  sur- 
viving her;  also  leaving  the  said  James  C.  Moody  as  her  surviving  hus- 
band; that  the  said  Mary  A.  Lapsley,  executrix  as  above  stated,  died  at 
said  county  of  Floyd  on  the  first  day  of  June,  1878,  testate,  without 
having  ever  paid  the  amount  so  bequeathed  to  the  said  Catherine  S. 
Moody,  or  having  made  any  provision  for  the  payment  of  the  same;  that 
the  said  James  C.  Moody  had,  by  a  proper  instrument  in  writing,  as- 
signed to  the  plaintiffs,  Mary  A.  Critchell  and  John  W.  Moody,  all  his 
interest  in  the  amount  of  money  so  bequeathed  to  his  late  wife,  which 
he  had  become  entitled  to  receive  as  the  surviving  father  of  the  infant 
child  which  had  died  as  hereinabove  stated.  For  further  particulars  as 
to  the  original  complaint,  and  as  to  the  will  of  Elias  Ayers,  see  the 
opinion  in  the  case  of  Critchell  v.  Brovmy  above  referred  to. 

Ajfter  the  cause  was  remanded  to  the  court  below  the  complaint  wais 
amended  by  the  insertion  of  the  averments  that  besides  the  plaintiff 
there  was  no  executor,  administrator,  widower,  or  other  person  entitled 
to  control  or  share  in  the  chose  in  action  herein  sued  upon,  and  that  the 
said  Catherine  S.  Moody,  at  the  time  of  her  death,  was  not  indebted  to 
any  person,  or  in  any  manner;  also  that  since  commencement  of  this 
suit,  that  is  to  say,  on  the  tenth  day  of  October,  1879,  the  said  James 
C.  Moody  had  died  intestate,  leaving  a  widow  and  children  as  the  re- 
sult of  a  second  or  subsequent  marriage,  who  were  also  made  defend- 
ants to  answer  as  to  any  interest  they  might  claim  in  the  matters  in  coii-^ 
troversy. 

.  Brown  and  Day,  as  the  representatives  of  the  estate  left  by  Mrs.  Laps- 
ley,  demurred  to  the  complaint  as  amended — Mrst,  because  the  plain- 
tiffs had  no  legal  capacity  to  sue;  second,  third,  and  fowrOi,  for  alleged 
defects  of  parties  severally  indicated;  fifths  for  want  of  sufficient  facts  to 
constitute  a  cause  of  action;  but  their  demurrer  was  overruled.  The 
widow  of  James  C.  Moody  and  her  children  having  disclaimed  any  in- 
terest in  this  suit,  no  further  notice  was  taken  of  them  in  the  proceedings 
which  ensued. 

Brown  and  Day  answered  in  denial,  and  the  circuit  court,  after  hear- 
ing the  evidence,  made  a  finding  for  the  plaintiffs,  and  thereupon  or- 
dered and  adjudged  that  the  said  Brown  and  Day  should  pay  to  the 
plaintiffs  the  sum  of  $5,000,  as  above  demanded,  with  interest  thereon, 
out  of  the  estate  in  their  hands  left  by  Mrs.  Lapsley,  as  well  as  the  costs 
of  suit. 

Brown  and  Day,  appealing  to  this  court,  first  complain  that  the  circuit 
court  erred  in  overruling  their  demurrer  to  the  amended  complaint,  upon 
the  grounds — Pird,  conceding  that  there  might  be  a  right  of  action  in 
some  person  to  recover  the  alleged  legacy  of  $5,000  in  right  of  the  de- 
ceased Mrs.  Moody,  the  facts  averred  showed  no  right  of  action  in  that 
respect  in  the  appellees,  and  hence  they  were  and  still  are  under  a  legal 
incapacity  to  sue  in  this  action;  secondly,  that  the  facts  averred  failed  to 
show  a  cause  of  action  either  in  favor  of  the  appellees,  or  any  one  else, 
against  the  estate  of  Mrs.  Lapsley  in  right  of  Catherine  S.  Moody. 

The  want  of  l^al  capacity  to  sue,  referred  to  and  allowed  as  a  cause 
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of  demurrer  by  the  second  dause  of  section  339  of  the  present  GivQ  CSode, 
has  reference  to  plaintiffs  under  legal  disabilities,  and  not  to  cases  in 
which  the  facts  alleged  show  that  the  plaintiff  has  no  right  to  sue  in  a 
particular  action.     Gates  v.  BraMey  1  Root,  187. 

It  is  a  well-settled  rule  of  practice  that,  to  make  a  complaint  sufficient 
upon  demurrer,  it  must  present  a  good  cause  of  action  in  favor  of  the 
plaintiff,  or  in  favor  of  all  the  plaintiffs  where  there  are  more  than  one. 
Harris  v.  Harris^  61  Ind.  117;  Hyatt  v.  Oockran^  86  Ind.  231;  Hcknum 
V.  Hibbeuy  100  Ind.  338.  The  question,  therefore,  as  to  the  proper  par- 
ties to  this  action,  sought  to  be  raised  by  the  demurrer  to  the  complaint, 
was  sufficiently  presented  by  the  fifUi  cause  of  demurrer. 

As  to  whether  Catherines.  Moody  became  lawfully  entitled  to  receive  at 
some  time  a  legacy  of  $5,000  under  the  will  of  Elias  Ayers,  and  conse- 
quently as  to  whether,  if  she  had  survived  Mrs.  lApsley,  she  might  have 
recovered  the  amount  of  such  supposed  legacy  out  of  the  estate  in  the 
hands  of  Brown  and  Day,  exhaustive  arguments  have  been  submitted, 
and  we  are  asked  to  reconsider  that  question  for  the  alleged  reason  that, 
as  the  complaint  was  amended  after  the  cause  was  remanded,  the  con- 
struction given  to  the  wiU  of  Elias  Ayers  at  the  former  hearing  is  no 
longer  obligatory  as  a  precedent,  and  is,  in  consequence,  not  now  the 
law  of  this  case.  But  as  to  so  much  of  the  original  complaint  as  in- 
volved a  construction  of  the  will  in  question  there  has  been  no  material, 
if  any,  amendment,  and  in  that  respect  the  cause  is  again  before  us  upon 
at  least  substantially  the  same  facts  as  those  contained  in  the  original 
complaint.  Consequently  the  construction  we  gave  to  the  will  of  Elias 
Ayers  at  the  former  hearing  continues  to  be,  as  it  must  to  the  end  of 
this  controversy,  the  law  of  this  case.  Dodge  v.  Gaylord,  53  Ind.  365; 
Oerber  v.  Friday^  87  Ind.  366;  Case  v.  Johnaon,  91  Ind,  477;  Jones  v. 
Owtor,  96  Ind.  307. 

No  question  was,  however,  made  at  the  former  hearing  as  to  the  right, 
of  the  appellees  to  sue  for  and  recover  the  legacy  then  held  to  have  been 
left  to  Catherine  S.  Moody,  and  consequently  nothing  on  that  subject 
was  either  considered  or  decided  at  that  hearing.  The  question  is  now 
made  that  under  certain  provisions  of  the  Revised  Statutes  of  1843, 
which  were  in  force  when  Catherine  S.  Moody  died,  James  C.  Moody, 
her  surviving  husband,  became  entitled,  in  virtue  of  his  marital  rights, 
to  demand  and  to  receive,  for  his  own  use,  the  proceeds  of  such  legacy, 
to  the  exclusion  of  all  other  persons,  and  that  for  that  reason  no  interest 
in  the  legacy  descended  to  the  children  of  Catherine  S.  Moody. 

It  may  be  of  interest  to  note  that  by  the  common  law,  and  the  earlier 
statutes  enacted  in  aid  thereof,  title  to  personal  property  was  not  ac- 
quired directly  by  descent,  as  under  existing  statutes  of  our  state.  The 
methods  of  obtaining  title  to  such  property,  recognized  by  that  system 
of  jurisprudence,  were  (1)  by  occupancy;  (2)  by  prerogative;  (8)  by 
forfeiture;  (4)  by  custom;  (5)  by  succession;  (6)  by  marriage;  (7)  by 
judgment;  (8)  by  gift  or  grant;  (9)  by  contract;  (10)  by  bankruptcy; 
(11)  by  testament;  (12)  by  administration,  fiee  2  BL  Comm.  tit.  'Ter- 
sonalty." 
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Kent,  in  his  Commentaries,  in  Tolnme  2,  at  marginal  page  135,  states 
the  common-law  rule  of  this  country,  as  regards  choses  in  action  belong- 
ing to  a  married  woman,  to  be  as  follows: 

"As  to  debts  due  to  the  wife  at  the  time  of  her  marriage  or  afterwards,  hj 
bond,  notes  or  otherwise,  and  which  are  termed  choses  in  action,  they  are 
not  vested  absolutely  in  the  husband,  but  the  hustmnd  has  power  to  sue  for 
and  recover,  or  release  or  assign,  the  same;  and  when  recovered  and  reduced 
to  possession,  and  not  otherwise,  it  is  evidence  of  a  conversion  of  the  same  to 
his  own  use,  and  the  money  becomes,  in  most  cases,  absolutely  his  own.  The 
.  rule  is  the  same  if  a  legacy  or  distributive  share  accrues  to  the  wife  during 
coverture.  So  he  has  power  to  release  and  discharge  the  debts,  and  to  change 
the  securities,  with  the  cpnsent  of  the  debtor.  But  if  he  dies  before  he  recov- 
ers the  money,  or  alters  the  security,  or  by  some  act  reduces  the  chose  in  ac- 
tion into  possession,  the  wife  will  be  entitled  to  the  debts  in  her  own  right, 
without  administering  on  his  estate,  or  holding  the  same  as  assets  for  his 
debts.  If  his  wife  dies,  and  he  survives  her,  before  he  has  reduced  the  chose 
in  action  to  possession,  it  does  not  strictly  survive  to  him ;  but  he  is  entitled 
to  recover  the  same  to  his  own  use  by  acting  as  hisr  administrator.  By  the 
statute  of  distributions  of  22  &  23  Charles  II.,  and  the  twenty-fifth  section  of 
the  statute  of  29  Charles  n.,  «.  3,  in  explanatfon  thereof,  and  which  have  in 
substance  been  enacted  in  New  York  and  the  other  states  of  the  Union,  the 
husbands  of  femes  covert  who  die  intestate  have  a  right  to  administer  upon 
their  personal  estate,  and  to  recover  and  enjoy  the  same.  Under  the  statute, 
it  is  held  that  the  husband  is  entitled  jure  mariti  to  administer  and  to  take 
all  her  chattels  real,  things  in  action,  and  every  other  species  of  personal  prop- 
erty, whether  reduced  to  possession,  or  contingent,  or  recoverable  only  by 
suit.  *  *  *  It  is  also  settled  that,  if  the  husband  who  has  survived  his 
wife  dies  before  he  has  recovered  the  choses  in  action,  his  representatives  are 
entitled  to  that  species  of  property.  *  *  *  So  if,  after  the  husband  has 
administ-ered  in  part  on  his  wife's  estate,  and  dies,  and  administration  d-e  bo* 
nis  non  of  the  wife  should  be  obtained  by  a  third  person,  or  by  the  next  of 
kin  of  the  wife,  he  would  be  deemed  a  mere  trustee  for  the  representatives  of 
the  husband." 

We  have  not  inquired  as  to  what  the  earliest  statutes  of  this  state  pre- 
scribed on  the  genera]  subject  of  the  descent  of  property,  but  we  find  that 
the  "Act  regulating  descents,  distribution,  and  dower,"  approved  Feb- 
ruary 17,  1838,  by  its  first  section  provided  "that  the  real  and  personal 
estate  of  any  person  dying  intestate  shall,  if  he  or  she  have  a  child  or 
children  living,  descend,  in  equal  proportions,  to  said  children,  and  to 
the  descendants  of  any  of  them  who  may  be  deceased;  the  children  of  a  de- 
ceased child  inheriting  the  share  of  their  deceased  parent." 

In  the  case  of  Cddron  v.  Rhode,  7  Ind.  151,  it  was  held  that  under 
this  statute,  upon  the  death  of  an  intestate,  his  personal  as  well  as  his 
real  property  descended  to  his  heirs,  and  vested  in  them,  in  the  absence 
of  an  administrator  authorized  to  take  charge  of  such  property. 

The  Revised  Statutes  of  1843  adopted,  nevertheless,  a  different  policy 
concerning  the  distribution  of  the  personal  estates  of  intestates,  and  par- 
ticularly as  to  the  disposition  of  the  personal  estates  of  married  women, 
and  substantially  re-enacted  the  American  common  law  upon  those  sub- 
jects as  it  is  hereinabove  stated  by  Chancellor  Kent.  By  the  fifth  ar- 
ticle of  this  last  named  revision  of  the  statutes,  provision  was  made  for 
the  descent  of,  and  the'  transmission  of  the  title  to,  the  real  estate  of  per- 
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sons  dying.mtostalp.  .^he  fpurteeuth  article x^onstitut^d ustatpte fotjihe 
distributioa  of  the  personal  estates  of  decedents  not  disposed  of  by  will, 
as  contradistinguished  from  a  statute  of  descents,  and  provided  for  the 
distribution  of  the  surplus  of  such  ei^tates,  The  concluding  section  of 
rthat  article  was  as  follows:    .  ^ 

^'The  preeeding  provisions  respecting  the  distribution  of  estates  shall  not 
kpplj  to  the  personal  estates  of  deceased  married  women >;  but  their  husbands 
tnay  demand  #  recover,  and  enjoy  the  same  as  if  1;he  provisions  of  this  article 
"Were  not  in  force*  "•  ..:.:* 

Sections  96  and  97  of  chapter  30  of  the  same  revision  of  the  statutes 
were  in  the  following  words: 

"Sec*  96.  A  husband,  as  such,  if  otherwise  competent  according  to  law, 
shall  be  solely  entitled  to  administration  on  the  estate  of  his  wife,  but  shall 
be  liable*  as  administrator,  for  the  debts  of  his  wife  contracted  before  mar- 
riage  only  to  the  extent  of  the  assets  leceived  by  him  as  administrator*  If 
he  shall  not  take  out  letters  of  administration  on  her  estate  in  his  hands*  he 
shall  be  presumed  to  have  assets  in  his  hands  sufficient  to  satisfy  her  debts, 
and  shall  be  liable  therefor;  and,  if  he  shall  die,  leaving  any  assets  of  his  wifo 
anadministered,  they  shall  pass  to  his  executor  or  administrators  as  part  of 
M&  personal  estate,  but  shall  be  liable  for  her  debts  to  her  creditors,  in  prefi- 
erence  to  the  creditors  of  the  husband. 

"Sec.  97*  If  letters  of  administration  shall  be  granted  on  the  estate  of  a 
married  woman  to  any  other  person  than  her  husband,  by  reason  of  his  neg- 
lect, refusal,  or  incompetency  to  take  the  same*  such  administrator  shall  ac- 
count for  and  pay  over  the  assets  and  moneys  remaining  in  his  hands,  after 
the  payment  of  debts  and  expenses  of  administration,  to  such  husband,  or  his 
personal  representatives/' 

The  act.  regulating  descents,  and  the  apportionment  of  estates,  ap- 
proved Mq.y  14, 1852,  [1  Rev.  St.  1876, 408,)  re-established  the  rule  for 
the  descent  and  transmission  of  personal  property  prescribed  by  the  act 
of  February  17,  1888,  by  enacting  "that  the  real  and  personal  property 
of  any  person  dying  intestate  shall  descend  to  his  or  her  children  in  equal 
proportions;  and  posthumous  children  shall  inherit  equally  with  those 
bom  before  the  death  of  the  ancestor;"  and  that  provision,  together  with 
an  amended  section  enacted  in  1853,  declaring  that  a  married  woman's 
personal  property  shall  descend  in  the  same  manner  as  her  real  estate,  is 
still  in  force.  Rev.  St.  1881,  §§  2467-2488^  Since  the  act  of  May  14, 
1852,  went  into  effect,  this  court  has  frequently  held  that  an  heir  may 
maintain  an  action  upon  a  chose  in  action  which  belonged  to  his  an- 
cestor, where  there  is  no  executor,  administrator,  widow,  creditor,  or 
other  person  entitled  to  control  or  to  share  in  such  chose  in  action. 
Walpole  V.  Bishop,  81  Ind.  156;  Bearsa  v.  McmJtgomeryy  46  Ind.  544; 
Schneider  v.  Piessner,  54  Ind.  524 ;  Church  v.  Orand  Bapids  &  L  R,  Oo.^ 
70  Ind.  161 ;  Be^ien  v.  Freemcmy  75  Ind.  398 ;  Cooper  v.  Cockrvm,  87 
Ind.  443.  But  we  know  of  no  case  in  which  this  court  has  hdd  that 
an  heir  may  maintain  an  action  upon  a  chose  in  action,  under  like  cir- 
cumstances, where  the  ancestor  died  when  the  Revised  Statutes  of  1843 
were  in  force,  and  especially  where  the  ancestor  thus  dying  was  a  married 
woman,  and  was  survived  by  her  husband. 

Upon  the  facts  stated  in  the  complaint  our  conclusion  is  that  James 
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C.  MochI^,  ki  virtue  of  his  marital  righisV  Gfacceeded'  t6  whatever  Claim 
Catherine  S^  Moody  held  to  a  legacy  imder  the  will  of  EUas  Ayers,  at  the 
time  of  her  death,  and  :that  oondequenfly  no  right  of  action  upon  such 
eUdhi  survived  to  the  appellees.  The  demurrer  of  the  appellants  to  the 
amended  complaint  ought,  therefore^*  to  have  been  sustained. 

The  judgment  is  reversed,  with  costs,  and  the  .cause  remanded,  with 
instructions  to  sustain  the  demurrer  which  was  filed  to  the  complaint. 

HowK|  C.  J.,  took  no  part  in  the  decision  of  this  cause. 

(107  Ind.  89)  '' 

Bblt  Hahjioai)  &  Stock-Yard  Co.  v.  Mann. 

{Sftpreme  Court  <if  IndiaTia,  ,  June  17, 1886.) 

1.  Trial— Ybbdict  on  Bntirb  Coisflaist  where  One  Para)3rafe  is  Bad. 
WBere  a  verdict  is  based  upon  an  entire  complaint,  which  contains  two  or 
ibore  paragraphs,  if  either  paragraph  is  bad,  the  jadgment  will  be  teversed. 

S.  KBOLieBNdH-WHBN   WaKT   OF   OONTRIBUTOBT    NbGUGBNCB    NEED    NOT    BE 

Ajulboed— Willful  Injitry.  ' 

Where  specific  facts  are  stated  in  a  complaint  for  damages  for  negligence, 
a  mere  general  averment  that  the  injuries  complained  of  were  inflicted  by  the 
"wnifalnegligence"  of  the  defendant,  is  not  sufflcieat,  in  the  absence  of  an 
averment  of  freedom  from  contributory  negligence  on  the  part  of  the  plaintiff. 
It  must  be  shown  that  the  injurious  act  was  purposely  and  intentionally  com- 
mitted, with  a  design  to  produce  injury,  or  that  the  natural  and  probable 
consequences  would  be  to  produce  injury. 

Appeal  from  Marion  superior  court. 

A.  0.  Harris,  E,  H.  Lamrese,  and  W.  H.  CdlJcins,  for  appellant. 

Baker  J  Winter  &  Herod,  for  appellee. 

Mitchell,  J.  James  E.  Mann  recovered*  a  judgment  against  the  ap- 
pellant in  the  court  below  for  damages  sustained  on  the  twenty-fifth  day 
of  June,  1882,  by  coming  in  collision  with  one  of  appellant's  locomo- 
tive engines  at  a  point  where  a  highway  crosses  the  Belt  Railroad  near 
the  city  of  Indianapolis. 

The  complaint  is  in  three  paragraphs.  In  the  first  and  third  it  is 
charged  that  the  plaintiff's  injury  was  occasioned  by  the  negligence  of 
the  railroad  company;  the  plaintifi*  being  without  £Eiult  or  negligence  on 
his  part.  The  second  paragraph  does  not  aver,  either  directly  or  indi- 
rectly, that  the  plaintiff  was  without  fault,  but  proceeds  upon  the  theory 
that  the  injury  was  willfuUy  and  purposely  committed,  and  that  the 
plaintiff  was  entitled  to  maintain  an  action  against  the  railroad  company, 
notwithstanding  he  may  have  been  subject  to  the  imputation  of  contrib- 
utory fault. 

With  their  general  verdict  the  jury  returned  answers  to  a  number  of 
special  interrogatories  submitted  by  each  of  the  parties.  These  indicate 
that  the  verdict  and  judgment  rest  on  the  complaint  generally.  Indeed, 
it  might  well  be  inferred,  in  view  of  the  facts  specify  found,  that  the 
general  Verdict  and  judgment  find  their  support  in  that  paragraph  of  the 
complaint  which  authorized  a  recovery  without  regard  to  the  fact  that  the 
plaintiff  may  not  have  exercised  due  care. 

Upon  the  assumption  that  the  second  paragraph,  to  which  a  demurrer 
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had  been  overruled,  charged  the  infliction  of  a  willM  injury,  the  court, 
after  giving  the  jury  instructions  pertinent  to  the  other  paragraphs,  charged 
them  in  substance  that,  if  the  plaintiflPs  injuries  were  the  result  of  will- 
ful acts  on  the  part  of  the  defendant's  employes,  then  they  might  find  for 
him,  without  reference  to  whether  he  had,  by  his  negligent  conduct,  oon« 
tributed  to  the  injury.  The  jury  were  fiirther  told,  in  that  connection, 
that  if  the  defendant's  misconduct  was  such  as  to  evince  an  utter  disre- 
gard for  consequences,  and  to  imply  a  willingness  to  inflict  the  injury 
suffered  by  the  plaintiff,  then  they  were  authorized  to  find  that  this  in- 
jury was  willfully  inflicted.  It  will  thus  be  seen  that  the  correctness  of 
one  of  the  theories  upon  which  the  case  was  distinctly  put  to  the  jury  de- 
pends upon  whether  the  complaint  presented  the  issue  of  an  injury  will- 
fully or  purposely  inflicted.  If  there  was  no  such  issue  legitimately  pre> 
sented,  it  was  manifestly  erroneous,  and  necessarily  hurtful  to  the  appel- 
lant, to  permit  the.  jury  to  determine  its  liability  for  an  injury  resulting 
from  alleged  negligence,  upon  the  theory  that  the  plaintiff  was  entitled 
to  a  verdict  notwithstanding  the  injury  may  have  occurred  through  his 
contributory  fault. 

Where  a  verdict  is  based  upon  an  entire  complaint,  which  contains 
two  or  more  paragraphs,  if  either  paragraph  is  bad,  the  judgment  will 
be  reversed.  Pennsylvania  Co.  v.  Hddermany  69  Ind.  18;  Lang  v.  Oppenr 
hehn^  96  Ind.  47;  Oaylor  v.  Roey  99  Ind.  1;  Railroad  Co.  v.  Lockridgey 
93  Ind.  191 ;  Ethd  v.  BaUMderj  90  Ind.  520.  In  such  a  case,  the  ruling 
must  stand  or  &11  upon  its  own  merits.  The  evidence,  or  the  result 
reached,  cannot  be  considered  in  determining  whether  the  complaint 
was  sufficient.  Pennsylvania  Co.  v.  Marion^  104  Ind.  239;  S.  C.  3  N.  E. 
Rep.  874;  Pennsylvania  Cb.  v.  Poor^  103  Ind.  653;  S.  C.  3  N.  E.  Rep. 
253.  We  are  therefore  to  determine  whether  or  not  the  second  para- 
graph of  the  complaint  charges  the  injury  to  have  been  willfully  inflicted; 
and,  since  the  paragraph  assumes  to  state  the  specific  acts  which  occa- 
sioned the  injury,  the  quality  of  those  acts  must  be  determined,  not  by 
considering  the  vituperative  epithets  with  which  the  complaint  abounds, 
but  by  a  consideration  of  the  acts  which  are  chaiged  as  having  caused 
the  injury. 

That  part  of  the  complaint  which  is  material  in  this  connection  is  as 
follows: 

**  That  on  the  twenty-fifth  day  of  June,  1882,  while  said  plaintiff  was  travel- 
ing along  a  public  thoroughfare  running  south  from  the  city  of  Indianapolis, 
which  crosses  defendant's  road  just  south  of  said  city,  and  while  plaintiff  was 
crossing  said  road,  he  being  seated  in  a  two-wheeled  vehicle  drawn  by  one 
horse,  said  defendant,  by  its  servants  and  employes,  ran  a  locomotive  belong- 
ing to  said  defendant  *  *  *  over  and  along  said  road  at  a  great  rate  of 
speed,  and  said  defendant  so  negligently  and  carelessly  operated  said  locomo- 
tive," etc.,  ''as  to  cause  the  same  to  run  into  and  against  plaintifTs  vehicle; 
thereby  hurling  said  vehicle  and  horse  to  one  side  of  the  road,  and  running 
against,  upon,  and  over  this  plaintiff ,  crushing  and  mutilating  his  right  arm,  ** 
etc.  ''That  said  accident  occurred,  and  said  injuries  were  inflicted,  by  said  de- 
fendant, its  servants  and  employes,  through  their  gross  and  willful  negligence, 
and  through  their  wantonness  and  recklessness  in  the  management  of  said 
locomotive  and  train.    Plaintiff  avers  that  by  reason  thereof  he  wa^  cruelly. 
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wantonly,  and  willfully  permanently  maimed  and  injured  by  said  defendant's 
said  employes,  to  his  great  and  irreparable  damage,"  etc. 

Conceding  that  an  action  cannot  be  maintained  for  an  injury  occar 
sioned  by  ''  simple  negligence  "  unless  the  plaintiff  was  himsdf  without 
fault,  the  appellee  contends  that  the  paragraph  in  question  exhibits  a 
case  of  willful  misconduct,  and  that  it  was  therefore  sufficient  on  demur- 
rer. 

The  aid  of  sections  388-376  and  658  of  the  Code  is  invoked  in  sup- 
port of  this  contention.  These  sections  provide,  in  substance,  that  the 
complaint  shall  contain  a  statement  of  the  cause  of  action  in  plain  and 
concise  language,  so  as  to  enable  a  person  of  common  understanding  to 
know  what  was  intended;  that  in  the  construction  of  a  pleading  its  alle- 
gations shall  be  liberally  construed,  with  a  view  to  substantial  justice 
between  the  parties;  further,  that  no  judgment  shall  be  reversed  for  any 
defect  in  form,  variance,  or  imperfections  contained  in  the  record,  etc. 
The  foregoing  sections  have  often  been  resorted  to,  but  without  success, 
in  aid  of  the  complaint  which  failed  to  state  facts  sufficient  to  constitute 
«  cause  of  action.  Where  a  demurrer  to  a  complaint  which  fails  to  state 
a  cause  of  action  has  ^een  overruled,  the  error  in  so  ruling  cannot  be 
cured  by  resorting  to  the  sections  relied  on.  The  reasons  have  been  so 
often  stated  that  to  state  them  again  would  serve  no  useful  purpose. 
Johnson  v.Breedlovey  72  Ind.  368,  and  cases  cited;  Sims  v.  Oity  of  Eranh- 
fort,  79  Ind.  446;  Weir  v.  Stote,  96  Ind.  311,  and  cases  cited. 

The  use  of  the  phrase  "  willful  negligence,"  in  the  connection  in  which 
it  is  frequently  employed,  is,  to  say  the  least,  inapt.  Whatever  idea  the 
word  "willful"  may  express  when  so  used,  it  is  beyond  question  that, 
to  entitle  one  to  recover  for  an  injury  to  which  his  own  negligence  may 
have  contributed,  the  injurious  act  or  omission  must  have  been  purposely 
and  intentionally  committed,  with  a  design  to  produce  injury,  pr  it  must 
have  been  so  committed  under  such  circumstances  as  that  its  natural 
and  probable  consequence  would  be  to  produce  injury  to  others.  There 
must  have  been  either  an  actual  or  constructive  intent  to  commit  the  in- 
jury.    The  act  must  have  involved  conduct  qucLsi  criminal  in  character. 

Following  recent  and  well-considered  decisions  of  this  court,  we  ar- 
rived at  the  conclusion,  in  LouisviUe,  etc,,  Ry.  Ob.  v.  Bryan,  ante,  807, 
(present  term,)  that  to  constitute  a  willful  injury  the  act  or  omission 
which  produced  it  must  have  been  purposed  and  intentional,  and  must 
have  been  committed  under  such  circumstances  as  evinced  a  reckless  dis- 
regard for  the  safety  of  others.  Where  one  is  injured  at  a  railroad  cross- 
ing by  coming  in  collision  with  a  train,  an  inference  of  negligence  arises; 
and  unless  this  inference  is  rebutted  by  a  general  averment  of  due  care,  or 
a  specific  statement  of  the  facts  showing  due  care,  or  unless  it  appears  that 
the  injury  was  intentionally  committed,  the  complaint  is  not  sufficient. 
Omdnnaii,  H.  &  L  R.  R.  v.  BuOer,  103  Ind.  31;  S.  C.  2  N.  E.  Rep. 
138. 

There  is  no  language  in  the  paragraph  under  consideration  which  can 
be  said  to  charge  that  the  appellant's  employes  had  an  intent,  either  act- 
ual or  constructive,  to  commit  the  injuries  complained  of.    It  does  not 
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appear  that  they  had  knowledge  of  the  plaintiflfs  presence  in  time  to 
have  avoided  the  collision,  or  that  the  crossing  was  of  such  a  character 
as  that  the  natural  and  probable  consequence  of  running  an  engine,  in 
the  manner  described,  would  be  to  produce  an  injury  such  as  that  suf- 
fered by  the  plaintiff.  The  demurrer  to  the  second  paragraph  of  the 
complaint  should  have  been  sustained. 

Some  of  the  instructions  given,  and  some  of  those  refused,  are  the 
subjects  of  discussion.  We  are  also  asked  to  consider  the  answers  to 
the  special  interrogatories  returned  by  the  jury.  As,  however,  it  is  ap- 
parent irom  what  has  already  been  said  that  one  theory  upon  which  the 
case  was  tried  was  erroneous,  we  deem  it  more  consistent  with  the  rights  of 
both  parties  that  a  new  trial  should  be  ordered,  without  embarassing 
the  case  with  any  suggestion  in  respect  to  the  other  questions  discussed. 

For  the  error  in  overruling  the  demurrer  to  the  second  paragraph  of 
the  complaint  the  judgment  is  reversed,  with  costs. 

And  afterwards,  to-wit,  on  the  twenty-first  day  of  June,  1886,  came 
appellee,  by  attorneys,  and  files  a  waiver  of  right  to  file  a  petition  for  re- 
hearing, a  copy  of  which  is  as  follows: 

*•  STATE  OF  INDIANA,  6S. — IN  THE  SUPREME  OOFRT. 

Bdt  Railroad  dk  StocJc-yard  Company  vs.  James  B,  Mann. 
^Gomes  now  James  E.  Mann,  the  appellee  herein,  and  waives  the  filing  of 
a  petition  for  a  rebeariog  in  said  cause,  and  asks  that  the  opinion  in  said 
cause  may  be  certified  to  the  court  below  at  once. 

"James  E.  Mann. 
"Per  J.  P.  Baker  and  P,  Winter,  his  Attya,* 


(107  Ind.  71) 

Wagner  v.  State, 

(ffuprems  Court  of  Indiana.    Jane  18, 1886.) 

1.  CiuMmAL  Law— Good  Cha^actbr  of  Accused— Effect  of. 

Proof  of  previous  good  character  is  admissible  on  behalf  of  the  defendant 
in  a  criminal  prosecution,  as  tending  to  mitigate  or  cast  a  doubt  upon  his 
g[uilt,  but  its  value  must  depend  on  the  peculiar  circumstances  of  each  par- 
ticular case. 
9.  Larceny— Proof  of  Good  Character— Possession  of  Stolen  Goods. 

Proof  of  previous  good  character  held  nol  sufScient  to  rebut  the  presumption 
of  guilt  arising  from  the  possession  of  stolen  property  under  the  circumstan- 
ces of  this  case. 

Appeal  from  Porter  circuit  court. 

L.  A.  Cole  and  WUe  &  Osbom,  for  appellant. 

Hie  Attorney  Oeneraly  for  ttie  State. 

NiBLACE,  J.  Tliis  was  a  prosecution  against  Lawrence  Wagner  for 
grand  larceny,  based  upon  an  affidavit  made  by  the  prosecuting  witness, 
and  an  information  iBled  by  the  prosecuting  attorney.  The  property 
charged  to  have  been  stolen  was  a  horse  of  the  estimated  value  of  $100, 
belonging  to  John  Nelson  and  Charles  P.  Nelson.  The  cause  was,  by 
agreement,  tried  by  the  court  without  a  jury.     The  defendant  was  found 
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guilty  as  oharged,  and,  in  addition  to  the  asees&ment  of  a  fine  against 
him,  he  was  adj ticked  to  be  imprisoned  in  the  state's  prison  for  the  term 
of  two  years,  and  to  be  disfranchised  for  a  definite  period  of  time. 

The  only  question  here  is  upon  the  sufiiciency  of  the  evidence  to  sus- 
tain the  finding  of  the  circuit  court.  John  Nelson,  the  prosecuting  wit- 
ness, testified  that  the  horse  belonged  to  him  and  Charles  P.  Nelson,  and 
was,  with  a  bridle,  taken  from  his  stable,  in  Porter  coimty,  during  the 
night  succeeding  the  first  day  of  January,  1886.  Herman  Stibbe  and 
John  Pike  respectively  testified  that  they  were  out  hunting  the  next 
morning,  that  is  to  say,  on  the  morning  of  the  second  day  of  January, 
1886,  and  found'the  horse  tied  to  a  tree  in  the  woods  in  Porter  county, 
about  three  miles  west  of  Michigan  City,  and  several  miles  from  where 
it  was  taken,  where  the  undergrowth  was  thick;  that  a  sacjc  was  lying 
on  the  ground  near  by  containing  horse-feed,  and  marked  "Lorans  Wag- 
ner;" that  there  was  also  a  fire  near  by,  at  which  some  cooking  seemed 
to  have  been  done;  that,  as  they  approached  the  horse,  they  saw  the  de- 
fendant walking  rapidly  away  from  the  op])osite  side.  Stibbe  claimed 
to  have  been  acquainted  with  the  defendant  for  several  years  previously, 
and  that  he  recognized  him  when  he  thus  saw  him  walking  away.  Pike 
had  no  previous  acquaintance  with  the  defendant,  but  identified  him  at  the 
trial  as  the  person  he  saw  hastening  away  from  the  horse  at  the  time  referred 
to.  An  hour  or  tvro  later  the  marshal  of  Michigan  Cit}"*,  finding  the 
horse  apparently  abandoned,  and  still  hitched  in  the  woods,  took  charge 
of  it,  and  on  the  following  day  caused  it  to  be  returned  to  its  owners. 
In  short,  the  evidence  for  the  state  made  a  well-defined  prima  fade  case 
of  grand  larceny  against  the  defendant. 

On  behalf  of  the  defendant  several  witnesses,  more  or  less  acquainted 
in  the  neighborhood  in  which  he  had  lived,  testified  to  his  previous 
good  character,  and  other  witnesses  claimed  very  particularly  to  have 
been  with  him,  or  to  having  seen  him,  as  late  as  midnight  on  the  night 
during  which  the  horse  was  stolen,  and  again  next  morning,  at  his 
house,  in  La  Porte  county,  14  miles  from  where  the  horse  was  found  in 
the  woods.  Still  other  witnesses  claimed  to  have  accompanied  him, 
during  the  forenoon  of  the  second  day  of  January,  1886,  to  the  city  of 
La  Porte,  where  still  others  insisted  he  remained  until  the  next  day.  As 
a  witness  in  his  own  behalf,  the  defendant  denied  having  been  away 
from  his  own  house  during  the  night  on  which  the  horse  was  alleged  to 
have  been  taken,  or  during  the  next  morning,  until  he  started  to  La 
Porte,  and  hence  all  connection  with  the  taking  or  attempted  conceal- 
ment of  the  horse. 

Conceding,  therefore,  the  truth  of  all  that  was  sworn  to  on  the  sub- 
ject, proof  of  an  alibi  on  the  part  of  the  defendant  was  complete.  The 
case  presented  is,  in  consequence,  one  resting  upon  irreconcUably  con- 
flicting evidence,  and  is  for  that  reason  a  case  in  which  the  judgment 
cannot  be  reversed  upon  the  evidence. 

Counsel  arguing  in  support  of  this  appeal  concede  that  the  possession 
of  recently  stolen  property  raises  a  presumption  against  the  person  so 
found  in  possession  of  such  property,  to  the  extent  of  requiring  him  to 
v.7N.E.no.lO — 57 
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give  at  least  a  reasonable  account  of  the  manner  in  which  he  came  into 
such  possession,  but  insist  that  proof  of  previous  good  character  is  suffi- 
cient to  rebut  the  presumption  of  guilt  thus  raised,  and  that,  under  that 
rule  of  evidence,  the  defendant  became  entitled  to  an  acquittal  in  this 
case;  citing  Clachner  v.  Statey  33  Ind.  412,  in  support  of  their  position. 
Whatever  the  case  thus  cited  may  be  construed  as  really  deciding,  we  re* 
gard  the  doctrine  contended  for  above  as  against  the  great  weight  of  au- 
thority. Proof  of  previous  good  character  is  admissible,  in  this  state, 
on  behalf  of  the  defendant  in  all  criminal  prosecutions,  as  tending  to 
have,  or  as  likely  to  have,  at  least  a  mitigating  influence  in  some  respects 
.  favorable  to  the  defendant;  but  the  value  of  such  proof,  and  especially 
its  relative  value,  must  always  depend  upon  the  circumstances  of  each 
particular  case.  Such  proof  may  in  some  cases  create  a  doubt  in  favor 
of  the  defendant  where  the  circumstances,  in  other  respects,  tend  to  es- 
tablish his  guilt;  but  as  to  when  such  proof  ought  to  be  accepted  as  cre- 
ating subh  a  doubt  no  definite  rule  can  be  stated.  1  Tayl.  Ev.  §  326; 
Whart.  Grim.  Ev.  §§  60-67;  KisOer  v.  StaU,  54  Ind.  400;  BMrnsY.  State, 
62  Ind.  46;  McQueen  v.  State,  82  Ind.  72. 

In  the  cause  in  hearing  the  defendant  did  not  admit  his  possession  of 
the  stolen  property,  and  hence  offered  nothing  in  explanation  of  such  a 
possession.  If,  in  fact,  he  had  possession  of  the  horse  in  the  woods,  as 
claimed  by  Stibbe  and  Pike,  his  hastening  away  and  abandonment  of 
the  possession  of  the  animal  was,  under  the  circumstances,  seemingly 
inconsistent  with  an  honest  possession,  and  with  previous  good  charac- 
ter. The  theory  of  his  defense  was  that,  as  to  him,  the  case  was  one  of 
mistaken  identity,  and,  in  support  of  that  theory,  evidence  tending  to 
prove  an  aZt6t  was  introduced.  The  proof  of  previous  good  character, 
relied  upon  by  counsel,  was  not,  consequently,  in  legal  contemplation, 
admitted  to  rebut  the  presumption  arising  from  the  possession  of  the 
stolen  property,  but  was  rather  to  strengthen  the  evidence  tending  to 
prove  an  o/ifrt,  and  in  this  way  to  increase  the  probabilities  that  the  case 
was  one  of  mistaken  identity. 

Unsatisfactory  as  the  case  may  be  in  some  of  its  features,  and  as  all 
cases  resting  upon  irreconcilably  conflicting  evidence  upon  a  vital  point 
must  be  to  sh  appellate  court,  no  sufficient  reason  has  been  shown  for  a 
reversal  of  the  judgment.     The  judgment  is  affirmed,  with  costs. 


(107  Ind.  162) 

Miller  v.  State. 

(Supreme  Court  of  Indiana,    June  10,  1886.) 

I,  Cbikikal  Law— APFroAviT  Aim  Information— Ambiguous  Use  of  Pronouh. 
Where  a  personal  pronoun  is  so  used  in  an  affidavit  and  information  that  it 
may  refer  to  either  of  two  persons,  it  does  not  necessarily  refer  to  the  per- 
son whose  name  immediately  precedes  it,  but  to  the  one  to  whom  the  entire 
affidavit  shows  it  was  intended  to  refer. 

8.  Intoxicatino  Liquobs— Selling  Intoxicating  LiquoBa— Failx7ius  of  Froov. 
There  being  an  entire  failure  of  the  evidence  to  support  the  finding  of  the 
'       court  on  several  material  points,  Judgment  is  reversed. 
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Appeal  from  Fotmtain  difcuit  (k>nrt. 

S.  F.  Wood,  for  appellant. 

The  Attorney  General,  for  appellee. 

Mitchell,  J.  Section  2093,  Rev.  St.  1881,  provides  that  ** whoever, 
directly  or  indirectly,  sells,  barters,  or  gives  away  any  spirituous,  vinous, 
malt,  or  other  intoxicating  liquor  to  any  person  who  is  in  the  habit  of 
being  intoxicated,  after  notice  shall  have  been  given  him,  in  writing,  by 
any  citizen  of  the  township  or  ward  wherein  such  person  resides,  that 
such  person  is  in  the  habit  of  being  intoxicated,  shall  be  fined,"  etc. 
The  appellant  was  prosecuted  and  convicted  for  a  violation  of  this  statute. 

The  affidavit  and  information  charged  that  John  MUler,  on  a  day 
named,  sold  intoxicating  liquor  to  one  John  Stevenson,  "who  was  then 
and  there  a  person  in  the  habit  of  being  intoxicated,  and  after  notice  in 
writing  had  been  given  him,  the  said  John  Miller,  by  Fannie  Steven- 
son, who  was  then  and  there  a  citizen  of  the  township  in  which  he  lived-, 
to-wit,  Troy  township,  in  said  county,  that  said  John  Stevenson  was 
then  and  there  a  person  in  tlie  habit  of  being  intoxicated."  The  objec- 
tion to  the  affidavit  and  information  is  that,  according  to  proper ^gram^ 
madcal  construction,  the  pronoun  "he,"  above  italicized,  refers  to  the 
appellant,  Miller,  and  that  the  affidavit  and  information  are  therefore 
fatally  defective  in  not  averring  that  the  person  who  gave  the  notice  in 
writing  concerning  Stevenson's  habit  was  a  gitizen  of  the  township  in 
which  he,  Stevenson,  resided.  The  statute  contemplates  that  the  notice 
in  writing  shall  be  given  by  a  citizen  of  the  township  or  ward  wherein 
the  person  who  is  in  the  habit  of  being  intoxicated,  resides.  Engle  v. 
State,  97  Ind.  122. 

In  the  case  of  Steq)le  v.  Downivjg,  60  Ind.  478,  this  statement  is  found: 

"There  is  no  rule  of  legal  or  grammatical  construction  which  necessarily 
requires  that  a  pronoun  shall  relate  to  the  last  noun  mentioned  for  its  ante- 
cedent. This  is  a  matter  which  is  governed  by  the  sense  and  meaning  in- 
tended to  be  conveyed." 

Applying  this  rule  to  the  construction  of  the  language  quoted,  and  it 
is  fairly  evident  that  "he"  refers  to  John  Stevenson.  State  v.  Hedge,  6 
Ind.  380.  The  motion  to  quash  the  affidavit  and  information  was  prop- 
erly overruled. 

A  bill  of  exceptions  purporting  to  contain  all  the  evidence  given  in  the 
case  is  set  out  in  the  record.  On  the  material  points  there  is  an  entire 
failure  in  the  evidence,  as  it  appears  in  the  record,  to  sustain  the  find- 
ing of  the  court.  There  is  not  a  syllable  of  testimony  tending  to  prove 
that  John  Stevenson  was  a  person  who  was  in  the  habit  of  being  intoxi- 
cated. No  evidence  was  given  on  that  subject.  It  was  admitted  of  rec- 
ord that  notice  in  writing  had  been  given  the  appellant,  prior  to  the  date 
of  the  alleged  sale,  by  the  wife  of  Stevenson,  that  he  was  in  the  habit  of 
being  intoxicatted;  but  to  sustain  a  conviction  some  proof  of  the  &ct  that 
he  was  so  habituated  must  have  been  made.  In  this  r^ard  the  proof 
fails  wholly. 
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The  other  point  upon  which  proof  is  entiMlj  labking  is  ihis:  there  is 
a  total  absence  of  evidence  to  show  that  the  appellant,  at  any  time,  either 
directly  or  indirectly,  sold,  bartered,  or  eaye  ta  Stevenson  any  intoxicat- 
ing or  other  liquor.  The  extent  to  whidi  the  evidence  goes  on  that  sub- 
ject is  that  Stevenson  ivas  seen  in  company  with  others  to  drink  some 
liquor  in  the  appellanns  saloon,  but  there  is  no  evidence  that  the  appel- 
lant was  present,  either  in  person,  or  by  an  agent  or  servant,  or  that  he 
had  any  knowledge  iv^hateyer  that  Stevenson  obtained  or  drank  any 
liquor  tLere. 

The  motion  £>r  a  new  trial  should  have  been  sustained.  Judgm^it 
reversed. 


d07  md;  27Q; 

'  Daggett  v.  Bonbwitz  and  others,  x 

(8uprem0^Caurl  ^ Indiana.    June  2Si,  1886.) 
1  Schools  aitd  Schooii-Distbict^— Lands— Grahtb.btchx  Gxkbbai*  Govxbb- 

XBNT. 

l%iB  jgxBXit  of  school  lands  to  the  state  by  the  act  of  congress  of  April,  1816, 
Tested  an  immediate  seizin  in  the  grantee. 
a.  FuBLio  LAime—GBANT— Patents  fob  Land. 

Where  land  has  been  preyiously  disposed  of  by  an  act  of  congress,  a  patent 
issued  by  the  federal  officers  is  invalid. 

a.  SahB— AOCBFTANCB  BT  StATB. 

After  the  state  has  accepted  a  grant  of  lands  made  by  the  genend  govemr 
ment,  it  cannot  be  withdrawn. 
4.  Bvn;>BNCB— Obrtifigatb  of  Public  Officeb. 

A  public  officer  may  certify  as  to  matters  contained  in  a  record  in  his  cos- 
tody,  but  he  cannot  recite  matters  not  appearing  of  record 

Appeal  from  Knox  circuit  court. 

CuUopy  Shaw  &  Kesringer^  for  appellant. 

Cobby  Cobb  &  Goodman  and  Oanthom  &  Boyle^  for  appellees 

Elliott,  J .  The  appellant  asserts  title  to  the  land  in  controversy  xxpoa 
a  patent  issued  by  the  United  States  to  his  immediate  grantor  on  the  fif- 
teenth day  of  May,  1877.  The  appellees  claim  title  to  the  land  under 
the  act  of  congress  enabling  the  people  of  the  territory  of  Indiana  to  form 
a  state  government,  adopted  April  19,  1816.  That  act,  among  othar 
things,  provides  ''that  the  section  numbered  sixteen  in  every  township, 
and,  when  such  section  has  been  sold,  granted,  or  disposed  of,  other  lands 
equivalent  thereto,  and  most  contiguous  to  the  same,  shall  be  granted  to 
the  inhabitants  of  such  township  for  the  use  of  schools.^  The  land  in 
dispute  is  in  section  16,  township  number  2  N. ,  of  range  8  W.  In  1851 
a  petition  for  the  sale  <tf  the  land  in  section  16  was  presented  to  the  board 
of  commissioners  of  Knox  county,  and  a  sale  of  the  land  ordered.  Un- 
der this  order  a  sale  was  made,  and  a  deed  executed  by  the  auditor  of 
the  county.  As  it  appears  that  the  land  is  in  section  numbered  16,  and 
that  it  was  .accepted  as  school  land  prior  to  the  issue  of  the  patent  under 
which  the  appdlant  claims,  a  prima  fads  title  was  made  out  by  the  ap- 
pellees, and,  unless  this  titie  has  been  defeated,  this  appeal  must  fiiiL 
The  grant  made  to  the  state  by  the  federal  government  vested  an  inune- 

>  Rehearing  denied. 
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diate  seizin  in  the  grantee.  Fletcher  v.  Peck,  6  Cranch,  87;  Cooper  y.  Roth 
erta,  18  How.  173;  Schvleriberg  v.  Harriamn^  2  Dill.  398;  Stote  v.  Spriiag- 
,jidd  Tp.,  6  Ind.  83;  ProprieUyrB  of  Enfield  v.  Permif,  8  N.  H.  512;  S.  C.  31 
Ainer.  Dec  .207.  The  effect  of  this  grant  can  only  be  defeated  by  evi- 
dence that  the.  land  in  section  16  did  not  pass  under  the  act  of  April  19, 
1816;  and  it  seems  to  us  that  this  could  only  be  done  by  evidence  that 
the  land  in  section  16  had  been  "sold,  granted,  or  disposed  of"  prior  to 
that  time.  The  act  operates  upon  all  land  not  "sold,  granted,  or.  dis- 
posed of"  in  any  section  numbered  16,  ,and  we  cannot  perceive  any 
ground  upon  which  it  can  be  justly  held  that  land  in  such  a  section 
owned  by  the  United  States  did  not  pass  to  the  inhabitants  of  the  town- 
ship.:  The  public  officers  had  no  authority  to  take  or  grant  other  lands 
than  those  indicated  in  the  act  of  congress,  and  by  virtue  of  that  act  the 
title  to  every  section  16  not  previoudy  disposed  of  vested  immediately 
in  the  inhabitants  of  the  township.  SUite  v.  PartsmmUh  Sav.  Bank,  ante, 
379,  (thi^  teriQ.)  The  aqt  of  congress  does  not  vest  authority  in  any 
officer  to  make  a  selection  of  land,  but  in  express  terms  grants  every 
section  16,  so  that  it  conveys  the  land  at  once,  for  there  is  no  act  to  be 
done  to  determine  what  lands  are  granted.  The  grant  is  complete  and 
perfect  in  itself. 

If  we  are  correct  in  affirming  that  the  act  of  congress  at  once  vested  a 
title  to  section  16  in  the  inhabitants  of  the  township,  then  the  patent 
issued  in  1877  is  without  force;  for  it  is  settled  that  a  patent  is  of  no 
effect  if  it  appears  that  the  land  described  in  it  has  been  previously  dis- 
posed of  by  the  government.  U.  S,  v.  Oarpenter,  111  U.  S.  347;  Wilcox 
V.  Jodfcswi,  13  Pet.  516;  Dee  v.  Watts,  45  Amer.  Dec.  308.  It  is  perfectly 
dear  that  where  a  public  law  grants  lands  to  the  inhabitants  of  a  town- 
ship for  school  purposes,  that  no  officer,  however  high  his  station,  can 
defeat  the  legislative  grant.  It  is  difficult,,  therefore,  to  perceive  any 
other  way  of  defeating  the  claim  to  lands  in  section  16  than  by  showing 
that  they  were  disposed  of  prior  to  April  19,  1816;  for  it  is  only  the 
lands  in  section  16  previously  disposed  of  that  did  not  immediately  vest 
under  the  act  of  congress  of  that  date.  Even  if  the  officers  had  under- 
taken to  substitute  lands  for  those  in  section  16,  their  acts  would  be  with- 
out effect,  unless  it  appeared  that  the  lands  in  that  section  had.  "been 
sold,  granted,  or  otherwise  disposed  of.** 

The  evidence  relied  on  by  the  appellant  to  prove  that  other  lands  were 
substituted  for  those  in  section  16  is  a  letter  written  by  John  BadoUet, 
the  register  of  the  land-office  at  Vincennes,  in  June,  1821;  but  there  are 
at  least  two  reasons  why  this  letter  is  not  competent  to  establish  the  fact 
that  the  lands  in  that  section  were  disposed  of,  and  others  substituted 
for  them.  The  first  of  these  reasons  is  that  the  provisions  of  the  act  of 
congress  of  April  19,  1816,  were  accepted  by  the  representatives  of  the 
state  on  the  twenty-ninth  day  of  June  of  that  year,  and  after  this  accept- 
ance the  grant  could  not  be  withdrawn.  Rev.  St,  1843,  36.  Section 
16  had  therefore  fully  vested  in  the  township  prior  to  Mr.  BadoUet's 
letter  of  June,  1821,  and  the  grant  bound  both  the  federal  and  state 
governments.     Where  the  nation  enters  into  a  contract,  it  is  as  much 
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bound  BS  an  individual  citizen.  Lessieur  v.  Price^  12  How.  59;  Murray 
V.  CharlesUmj  96  U.  S.  432;  Gray  v.  Ooghleny  72  Ind.  567.  It  was  there- 
fore necessary  for  the  appdlant  to  prove  that  the  grantee  had  assented  to 
the  substitution.  The  second  reason  is  that  a  mere  recital  of  a  past  oc- 
currence in  a  letter  is  not  evidence  to  prove  that  it  actually  occurred. 
A  public  officer  may  doubtless  certify  as  to  matters  contained  in  the  rec- 
ords of  his  office,  but  he  cannot  recite  facts  not  appearing  of  record.  1 
Qreenl.  Ev.  §  498.  The  recital  in  Mr.  BadoUet's  letter  was  consequently 
nothing  more  than  the  statement  of  an  individual,  and  was  unsworn  tes- 
timony, and  to  this  infirmity  must  be  added  the  further  one  that  it  is 
mere  hearsay  evidence. 

The  instructions  of  the  trial  court  were  correct,  but  the  case  is  so  plainly 
with  the  appellees  on  the  evidence  that  we  could  not  reverse,  even  if 
they  had  been  wrong.     Judgment  affirmed. 

NiBLACK,  J.y  was  not  present  when  this  case  was  considered. 

a07  Ind.  n?)  — 

Atkinson  v.  Dailey. 

(Supreme  Court  of  Indiana.    June  d2, 1886.) 

1.  TriaIi— iNSTRtroTioNS— How  Oonstbued. 

InstructionB  should  be  construed  together,  and  taken  as  a  whole. 

8.  AtTOBNBT  AST}  Ck)UN8BLOR— AtTOBNET'S  FeES— ACTION  TO  ReGOVEB  — JUBT 
MUST  BE  GOVEBNED  BY  EVIDENCE  OF  VALUE. 

Upon  the  trial  of  an  action  to  recover  compensation  for  services  as  an  at- 
tomey»  the  jury  should  be  governed,  as  in  otner  cases,  by  the  evidence,  and 
not  by  preconceived  notions  of  the  reasonable  value  of  such  services. 
8.  Sahb— Refebencb  to  Thibd  Pebsok  to  Fix  Value. 

Where  services  have  been  performed,  and  there  is  no  dispute  as  to  their 
value,  a  mere  oral  reference  to  a  third  person  .to  fix  their  value  is  not  conclu- 
sive. 
4  Instbugtion— Habmless  Ebbob— No  Rbvebsal. 

The  supreme  court  will  not  reverse  a  judgment  because  of  an  instruction 
technically  incorrect,  if  it  could  not  have  misled  the  Jury. 

Appeal  from  Benton  circuit  court. 

Walker  &  Phares  and  D.  fi-aser,  for  appellant. 

Straight^  Wiley  &  Carter^  for  appellee. 

Mitchell,  J.  This  was  a  suit  on  an  account  for  services  rendered  by 
the  appellee,  at  the  request  of  the  appellant,  in  bringing  and  prosecuting 
an  action  for  a  divorce,  and  in  assisting  about  the  adjustment  of  some 
property  rights  between  the  appellant  and  her  husband.  The  account 
included  a  small  sum  for  rent.  There  was  a  plea  of  payment,  an  an- 
swer of  general  denial,  with  other  special  answers,  one  of  which  set  up 
a  special  contract  under  which  it  was  alleged  the  services  were  per- 
formed. Another  answer  set  up  that  the  services  were  worth  the  sum  of 
$25;  and  no  more,  and  that  that  sum  had  been  tendered  the  plaintiff, 
and  brought  into  court  for  his  benefit.  These  special  answers,  although 
not  the  subject  of  question  here,  were  in  the  nature  of  answers  in  miti- 
gation.-   AU  the  evidence  a|^plieable  to  them  was  admissible  Under  the 
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general  denial.  Blizzard  v.  AppUgaUt  61  Ind.  368;  SmSh  v.  Lisher,  23^ 
Ind.  500.  The  plaintiff  below  had  a  verdict  for  $100,  upon  which, 
over  a  motion  for  a  new  trial,  judgment  was  rendered. 
.  Certain  instructions  given  by  the  court,  and  the  refusal  to  give  others 
requested  on  the  appellEinVs  behalf,  are  the  chief,  if  not  the  only,  sub* 
jects  of  contention. 

The  second  instruction,  given  at  plaintiff's  request,  after  defining  the 
nature  of  the  action,  informed  the  jury  that,  to  enable  the  plaintiff  to  re-, 
cover,  he  must  have  proved,  by  a  preponderance  of  the  evidence,  all  the 
material  allegations  of  his  complaint;  and,  further,  that  in  the  event 
they  should  find  from  the  evidence  that  services  were  performed  by  tiie^ 
plaintiff  as  attorney  for  the  defendant,  and  that  the  reasonable  value  of 
such  services  had  been  proven,  then  the  plaintiff  was  entitied  to  a  verdict 
for  the  amount  which  tiie  evidence  proved  his  services  were  worth.  It 
is  said  this  Instruction  ignores  the  defense  that  the  services  were  per^ 
formed  under  a  special  contract.  This  may  be  conceded.  It  did  hot 
purport  to  do  more  than  define  the  plaintiff's  rights  under  the  complaint. 
Coupled  with  the  other  instructions,  it  must  have  been  so  understood. 
The  seventh  instruction,  given  at  the  request  of  the  defendant,  presented 
the  law  of  the  case  as  applicable  to  the  defense  that  a  special  contract  ex-' 
isted.  Construing  both  of  these  with  those  given  by  the  court,  and  the 
jury  must  have  understood  this  feature  of  the  defense.  Bqyle  v,  StaUf 
105  Ind.  469;  S.  C.  6  N.  E.  Rep.  203. 

The  jury  were  further  instructed  that,  in  determining  the  value  of  the 
plaintiff's  services,  they  should  be  governed  wholly  by  the  evidence  in 
the  case,  and  not  by  their  judgment  or  preconceived  opinions  as  to  the 
value  of  such  services.  The  objections  to  this  instruction  are  not  well 
founded.  In  determining  the  value  of  the  services  of  an  attorney,  as  of 
any  other  person,  the  evidence  in  the  case,  and  not  the  preconceived 
opinion  of  the  jury,  is  to  control. 

One  of  the  defendant's  answers  presented  the  somewhat  novel  defense 
that  the  services  were  performed  under  a  special  conttact,  the  effect  of 
which  was  that,  in  consideration  that  the  defendant  in  the  divorce  suit 
would  not  resist  the  granting  a  divorce,  the  appellee  agi'eed  to  submit 
the  amount  of  compensation  which  he  shall  receive  as  attorney  in  the 
divorce  case  to  the  determination  or  judgment  of  the  attorneys  for  the 
defendant,  and  that  the  defendant's  attorneys  had  fixed  the  plaintiff's 
compensation  at  $25,  which  had  been  tendered.  Thdre  was  some  proof 
tending  to  show  that,  if  any  agreement  of  that  description  was  made,  it 
was  not  made  until  after  the  services  were  performed.  As  bearing  upon 
that  feature  of  the  case,  the  court  instructed  the  jury,  in  substance,  tiiat 
if  an  agreement  of  the  character  mentioned  was  made,  yet  if  it  was  with* 
out  consideration,  it  would  not  be  binding  on  the  plaintiff.  tJpon  the. 
assumption  that  an  agreement  such  as  that  stated  would  be  valid  under 
any  circumstances, — a  proposition  we  do  not  decide, — it  certainly  would 
be  without  consideration,  and  therefore  invalid,  if  it  was  not  made  un-; 
til  after  the  services  had  been  performed.  Where  services  have  been* 
performed,  and  no  dispute  exists  as  to  the  price  or  value,  a  mere  oral. 
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reference  to  a  third  person  to  fix  the  value  is  not  conclusive,  lliere  'was 
evidence  to  which  the  instruction  was  relevant,  and  it  was  correct. 

Without  examining  in  detail  such  of  the  defendant's  instructions  as  the 
court-refused,  it  is  sufficient,  in  this  connection,  to  say,  the  court  hav- 
ing given  others  pertinent,  fully  covering  all  that  was  proper  or  niaterial 
in  those  asked,  no  error  was  committed  in  that  r^ard. 

The  court  of  its  own  motion  instructed  the  ju.y  that,  as  no  payment 
had  been  proved,  the  plea  of  payment  need  not  be  considered  by  them. 
The  plaintiff  in  his  testimony  admitted  that  the  defendant  was  entitled 
to  a  credit  of  $1.50  on  the  account  for  rent;  that  amount  having  been 
paid  to  plaintiff's  wife.  A  reversal  is  insisted  upon  because  of  this  in- 
struction. It  is  apparent  that  the  court,  as  also  the  appellant's  counsel, 
overlooked  the  small  sum  above  mentioned.  It  would  doubtless  have 
been  corrected  if  an  instruction  for  that  purpose  had  been  asked.  The 
jury  could  not  have  understood  that  the  court  meant  to  tell  them,  as  a 
proposition  of  law,  that  the  defendant  was  not  entitled  to  a  credit  on  the 
rent  for  the  sum  admitted  to  have  been  paid.  This  is  so  plainly  a  harm- 
less inadvertence,  involving  an  amount  so  trifling,  that  we  decline  to 
reverse  the  judgment,  even  though  the  instruction  was  technically  erro- 
neous. The  statute  enjoins  upon  us  not  to  reverse  judgments  where  it 
appears  th^t  the  merits  of  the  cause  have  been  fairly  determined  in  the 
court  below.  Section  658,  Rev.  St.  1881;  BiMngdey  v.  OroveSy  5  Ind. 
553. 

There  is  nothing  in  the  other  instructions  given  which  requires  a  re- 
versal of  the  cause.     The  judgment  is  affirmed,  with  costs. 


(102  N.  Y.  726) 

LiDDY  V.  Long  Island  City. 

(Court  of  Appeals  of  yew  York.    Jane  8, 1886.) 

Appeal— Undbrtakiwg  oh  Appeal— Codb,  §|  7W,  1835. 

Where  appellaDt  obtains  leave  to  file  undfertaking  on  appeal  to  this  court, 
and  serves  notice  thereof  on  respondent  by  mail  on  the  7th,  and  the  latter,  ou 
the  17th,  mails  a  notice  that  he  excepts  to  the  same,  and  requires  the  sureties 
to  jnstifjT,  the  service  is  properly  made,  and  nnless  the  sureties  Justify  the 
appeal  will  be  dismissed. 

A.  T.  Payne,  for  the  motion. 
James  M.  Liddy^  opposed. 

Feb  Curiam.  Leave  was  granted  the  appellant  to  file  an  undertaking 
on  this  appeal,  nv/nc  pro  tunc,  and  such  undertaking  was  filed,  and  notice 
thereof  given  to  the  respondent,  who  resided  at  Long  Island  City,  on 
August  7,  1885,  by  depositing  the  same,  properly  directed,  in  the  post- 
office  of  the  city  of  New  York,  where  the  appellant's  attorney  resided. 
The  proof  shows  that  the  respondent's  attorney  excepted  to  the  sureties, 
and  mailed  notice  thereof  to  the  appellant's  attorney,  addressed  to  him 
at  New  York  city,  in  the  post-office  at  Long  Island  City,  on  the  seven- 
teenth day  of  August,  1885.  This  notice  was  properly  served  within  10 
days,  even  without  the  allowance  of  the  double  time  authorized  in  case 
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K^  the  service  bf  the  pteeedentnc^oe  l>jr  noitil,  (sei^oti  798,  Code  . Civil 
Pk>c.>)  and  reqtured  the  appellant  to  cause  the  sureties  pn  his  undertak- 
ing to  justiiy,  in  order  to  retain  his  appeal.  This  he  did  not  do.  Code 
avil  Proc.  8  1385. 

The  appeal  must  therefore  be  dismissed,  unless  the  appellant  perfect 
his  underteking  mthin  20  days  from  the  service  of  this  order,  and  pay 
$10  costs  of  this  motion, 

(All  concurred.) 

(IW  N,  Y.  ^72) 

Mayor,  Etc.,  op  the  City  of  New  York  v.  Sjeoond  Ave.  R.  Co. 
{Oiniri  of  Appeals  o/Nmo  York.    June  2d,  1886.) 

1.  McnnciPAii  Corporationb  —  RAHiROADB  IN  Stb^btb  —  Pavement  between 

DOITBLB  TSAOK^MONET  EXPENDED  BT  CiTT  IN  PAYING  MAT:  BB  HeOOYKBBD. 

This  action  was  brought  to  recover  moneys  which  the  city  of  Nqw  York 
had  expended  in  repairing  the  pavement  between  defendant's  double  tracks 
between  Houston  and  Forty-second  streets,  and  is  founded  on  an  a^eement 
bv  defendants ''to  pave  the  streets  in  and  about  the  railroad  to  thesatisfactiQ.n 
of  t|ie  street  commissioner. "  EM,  that  this  covenant  bous  \  the  company  to 
pave  and  keep  in  repair  the  spac^e  between  the  double  tracki 

2.  EviDKNCE— Time-Book  Kept  by  Foreman. 

W.,  a  foreman  in  employ  of  department  of  public  worLs,  offered  in  eyl- 
dence  a  time-book  kept  by  him  of  the  work  done,  made  from  information 
given  him  daily'by  the  gang  foremen,  containing  a  list  of  the  men's  nanies, 
and  th^  time;  and  the  gang  foremen  •testifled  that  they  correctly  reported 
such  names  and  time  to  W.  Upon  this  proof  the  trial  Judge  admitted  the 
time-book  in  evidence.  JBM  no  error;  that,  while  the  book  was  not  admis- 
sible upon  the  testimony  of  the  fOrem^en  or  of  W.,  separately  considered,  on 
combining  the  two  it  was. 
8.  Samst— Memorandoh  or  Matbriaij  Used  in  Pavinq  Street. 

W.  also  offer9d  a  memorandum  of  materials  used,  made  from  daily  informa- 
tion presented  by  gang  foremen,  and  testified  that  he  correctly  entered  the 
amounts  as  reported.  The  foremen  testified  that  they  reported  the  correct 
amounts.    £"4^  admiiaible. 

4.  Same— Must  be  x^  Ori^inary  CknTRSB  of  Business. 

To  admit  such  evidence  the  account  must  have  been  made  in  the  ordinary 
course  of  business,  and  cannot  be  extended  so  as  to  admit  a  mere  private 
memorandum. 

5.  Municipal  GoRPORATioNS'-rMBABURB  of  Dahagbb. 

The  court  directed  a. verdict  for  the  gum  expended  by  the  city*  Beldno 
error;  that,  where  a  covenantee  has  made  repairs  which  the  covenantor  was 
bound  but  neglected  to  make,  and  has  proceeded  in  the  usual  way,  and  no  fraud 
is  shown,  nor  any  facts  to  impeach  the  reasonableness  of  the  account^  the  sum 
actually  expended  in  tne  work  is  prima  facie  the  sum  which  he  is  entitled  to 
receive. 

Appeal  from  judgment  general  term  supreme  court,  First  department, 
afl&rming  verdict  for  plaintiff  at  circuit. 

AxA^en  O.  FbXy  for  appellant,  Second  Ave.  B.  Co. 

D,  J.  DeaUy  for  respondent,  Mayor,  etc.,  of  the  City  of  New  York, 

Andrews,  J.  The  construction  of  the  covenant  of  the  defendant, 
the  Second  Avenue  Railroad  Company,  pontfiined  in  the  instrument  pf 
December  15,  1852,  to  pave  the  streets  '4n  and  about  the  rails,"  in  a 
permcbient  manner,  and  to  ^'keep  the  same  in  repair  to  the  satisfaction 
of. the  Btreet  commissioners,"  was  considered  in  the  Cade  qf  McMahon^  75 
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N.  Y.  235,  and  it  was  held  that  the  poTenant  bound  the  company  to 
pave  and  keep  in  repair  so  much  of  the  space. between  the  tracks  as  was 
disturbed  in  the  original  construction  of  the  road.  Upon  this  construc- 
tion of  the  covenant  the  defendant  was  bound  to  keep  in  repair  the  whole 
space  between  the  tracks  of  its  road  on  Second  avenue,  between  Houston 
and  Forty-second  streets,  as  it  was  shown,  that,  while  the  laying  of  the 
rood  originally  would  only  require  the  actual  displacement  of  the  pave- 
ment for  a  distance  of  about  18  inches  on  the  side  of  each  rail,  never- 
theless it  would  so  disturb  the  belt  of  intermediate  pavement  as  to  re- 
quire it  to  be  relaid.  The  trial  judge  therefore  correctly  ruled  that  the 
covenant  extended  to  the  entire  space  between  the  tracks. 

It  is  insisted,  however,  that,  conceding  this  to  be  the  true  construc- 
tion of  th^  covenant,  the  court  erred  in  directing  a  verdict  for  the  sum 
expended  by  the  city,  and  for  the  value  of  the  new  materials  used,  as 
proved  by  the  account  kept  by  the  city.  The  objection  is  twofold: 
Hrsty  that  the  rule  of  damages  for  a  breach  of  a  covenant  to  repair, 
where  the  covenantor  has  neglected  to  perform  his  covenant,  and  the  re- 
pairs have  been  made  by  the  covenantee,  is  the  reasonable  cost  of  the 
repairs,  and  not  the  sum  expended  by  the  covenantee  in  making  them, 
and  that  the  question  of  reasonable  expense  should,  under  the  evidence, 
have  been  submitted  to  the  jury;  and,  second^  that  improper  evidence 
was  admitted  to  prove  the  amount  of  labor  and  materials  used  in  the 
work. 

In  reference  to  the  first  ground,  it  was  shown,  on  the  part  of  the 
city,  without  contradiction,  that 'the  street  was  out  of  repair,  and  that 
the  defendant,  having  neglected,  after  due  notice,  to  put  it  in  repair,  as 
required  by  its  covenant,  the  city  proceeded  to  make  the  repairs  at  a 
cost,  for  labor  and  materials,  of  $1,971.72.  It  employed  laborers  at  the 
usual  wages  paid  by  the  city,  and  purchased  materials  for  the  work.  It 
does  not  affirmatively  appear  that  the  labor  and  materials  employed  did 
pot.  exceed  the  necessary  amount.  But  the  work  appears  to  have  been 
done  in  the  usual  manner,  and  by  the  agencies  usuaUy  employed  by  the 
city  in  the  prosecution  of  street  repairs.  We  think  the  learned  counsel 
'for  the  defendant  is  correct  in  the  proposition  that  the  measure  of  dam- 
ages for  the  breach  of  the.  defendant's  covenant  was  the  reasonable  cost 
pf  the  work.  The  city  could  not  proceed  in  a  reckless  or  extravagant 
manner,  and  chaise  the  defendant  for  expenses  unnecessarily  or  unrea- 
sonably incurred.  State  v.  Ingram^  5  Ired.  441;  Rutland  v.  Daytoriy  60 
.  in*  58.  But  where  a  covenantee  has  made  repairs  which  the  covenantor 
was  bound,  but  has  neglected,  to  make,  and  has  proceeded  in  the  usual 
way,  and  no  fraud  is  shown,  nor  any  facts  to  impeach  the  reasonableness 
of  the  account,  the  sum  actually  expended  in  the  work  is,  we  think,  prima 
facie  the  sum  which  he  is  entitled  to  recover.  In  the  absence  of  proof, 
neither  fraud,  recklessness,  nor  extravagance  will  be  presumed,  and  this 
•  measure  of  recovery  presumptively  gives  the  covenantor  actual  indemnity 
only. 

But  it  is  insisted  that  the  facts  proved  On  the  part  of  the  defendant 
tended  to  show  "that  the  cost  of  the  repairs  exceeded  a  reasonable  sum, 
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and  that  the  question,  therefore,  shoTild  .have  been  submitted  to  the ' 
jury.  We  think  there  was  no  question  for  the  jury  upon  this  point. 
The  defendant  proved,  by  its  track-master,  that  the  cost  to  the  company 
of  paving  with  cobble-stone  was,  in  respect  to  the  item  of  labor,  much 
less  per  square  yard  than  the  sum  paid  by  the  city  for  laying  the  pave- 
ment in  question.  But  the  pavement  laid  was  Belgian  pavement,  and 
it  was  proved  on  the  part  of  the  city,  and  the  proof  was  uncontradicted,, 
that  the  laying  of  Belgian  pavement  involved  much  more  labor  and  ex- 
pense than  paving  with  cobble-stones.  There  was  no  evidence  showing 
that,  the  charge  for  labor  in  the  account  of  the  city  was  excessive,  or 
that  more  laborers  or  materials  were  provided  than  were  reasonably  re^ 
quired.  We  are  of  opinion,  therefore,  that  the  direction  of  the  verdict 
for  the  sum  actually  expended  by  the  city  in  making  the  repairs  was 
not  error. 

A  more  serious  question  is  raised  by  exceptions  to  the  admission  in 
evidence  of  a  time-book  kept  by  one  John  B.  Wilt,  and  of  a  written 
memorandum  or  account  made  by  him,  offered  to  prove  the  number  of 
days'  work  performed,  and  the  quantity  of  materials  used.  Wilt  was  a 
foreman  in  the  employ  of  the  department  of  public  works,  and  had  gen- ., 
eral  charge  of  the  repairs  in  question.  Under  him  were  two  gang  fore- 
men, or  head  pavers,  Patrick  Madden  and  Charles  Coughlan,  each  hav- 
ing chaige  of  a  separatee  gang  of  about  10  men  employed  on  the  work. 
Wilt, kept  a  time-book,  in  which  was  entered  the  name  of  each  man  em->. 
ployed.  He  visited  the  work  twice  a  day, — ^in  the  morning  and  after- 
noon,—"^remaining  from  a  few  minutes  to  a  half  an  hour  each  time;  and 
he  testified  that  while  there  he  checked  on  the  time-book  the  time  of  each 
man  as  reported  to  him  by  the  gang  foremen.  He  also  testified  that  he. 
marked  the  men's  names  as  he  saw  them,  and  that  he  knew  their  &ces.. 
The  gang  foremen  did  not  see  the  entries  made  by  Wilt,  but  they  testi- 
fied that  they  correctly  reported  to  him  each  day  the  names  of  the  men 
who  worked,  and ^  if  any  did  not  work  full  time,  they  reported  that  fact 
also.  Upon  this  proof  the  trial  judge  admitted  the  time-book  in  evi- 
dence, against  the  objection  of  the  defnidant. 

The  trial  judge  also  admitted  in  evidence,  under  like  objection,  a  writ- 
ten memorandum  or  account,  in  the  handwriting  of  Wilt,  of  materials 
used.  Wilt  testified  that  the  entries  in  the  account  were  made  from 
daily  information  presented  by  the  gang  foremen  on  the  occasions  of  hia 
visiting  the  work,  and  that  he  correctly  entered  the  amounts  as  reported. 
It  does  not  appear  that  he  had  any  personal  knowledge  of  the  mattera 
to  which  the  entries  related.  The  gang  foremen  were  called  as  witnesses 
in  support  of  the  account.  Neither  of  them  saw  the  entries,  and  on  the 
trial  neither  claimed  to  have  any  present  recollection  of  the  specific  quan*, 
titles  so  repoirted  by  them.  Madden  testified  that  he  reported  the  cor-<. 
reet  amounts'to  WUt,  and  it  is  inferable  from  his  evidence  that,  when 
the  reporta  were  made,  he  had  peiBonal  knowledge  of  the  facts  reported.,. 
CougUan  also  testified,  in  general  terms,  that  he  reported  the  items  cor-r. 
rectly .  JBut  on  further  examination  it  appeared  that  his  reports  to  Wil(»  t 
of ;the' stone  delivered  at  the  work)  were  made  v^pofi  infp^ma^pn  derivi^ 
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by  him  from  the  carmen  who  drew  the  stone,  and  who  counted  them, 
and  who  reported  the  count  to  Coughlan,  who  in  turn  reported  to  Wilt. 
Coughlan  saw  the  carmen  dump  the  stone,  but  he  did  not  verify  the 
count,  but  appears  to  have  assumed  its  correctness.  The  carmen  who 
delivered  the  stone  were  not  called  as  witnessess. 

The  exception  to  the  admission  of  the  time-book  presents  a  question 
of  considerable  practical  importance.  The  ultimate  fiact  sought  to  be 
proved  on  this  branch  of  the  case  was  the  number  of  days'  labor  per- 
formed in  making  the  repairs.  The  time-book  was  not  admissible  as  a 
memorandum  of  facts  known  to  Wilt  and  verified  by  him.  His  obser- 
vation of  the.  men  at  work  was  casual,  and  it  cannot  be  inferred  that  he 
had  personal  knowledge  of  the  amount  of  labor  performed.  His  knowl- 
edge from  personal  observation  was  manifestly  incomplete,  and  the  time- 
book  was  made  up,  mainly  at  least,  from  the  reports  of  the  gang  fore- 
men. The  time-book  was  clearly  not  admissible  upon  the  testimony 
either  of  the  gang  foremen  or  of  Wilt,  separately  considered.  The  gang 
.  foremen  knew  the  facts  they  reported  to  Wilt  to  be  true,  but  they  did 
not  see  the  entries  made,  and  could  not  verify  their  correctness.  Wilt 
did  not  make  the  entries  upoh  his  own  knowledge  of  the  facts,  but  from 
the  reports  of  the  gang  foremen.  Standing  upon  his  testimony  alone, 
the  entries  were  mere  hearsay.  But,  combining  the  testimony  of  Wilt 
and  the  gang  foremen,  there  was — ^jRraf,  original  evidence  that  laborers 
were  employed,  and  that  their  time  was  correctly  reported,  by  persons 
who  had  personal  knowledge  of  the  fads,  and  that  their  reports  were 
made  in  the  ordinary  course  of  business,  and  in  accordance  with  the 
duty  of  the  persons  making  them,  and  in  point  of  time  were  contempo- 
raneous with  the  transactions  to  which  the  reporto  related;  and,  •«cowd, 
evidence  by  the  person  who  received  the  reports  that  he-  correctly  entered 
them,  as  reported,  in  the  time-book, — ^the  usual  course  of  his  business 
and  duty.  It  is  objected  that  this  evidence,  taken  together,  is  incompe- 
tent to  prove  the  ultimate  fact,  and  amounts  to  nothing  more  than  hear- 
say. If  the  witnesses  are  believed,  there  can  be  but  little  moral  doubt 
that  the  book  is  a  true  record  of  the  actual  fact.  There  could  be  no 
doubt  whatever,  except  one  arising  from  infirmity  of  memory,  or  mistake 
or  fraud.  The  gang  foremen  may,  by  mistake  or  fraud,  have  misre- 
ported  to  Wilt,  and  Wilt  may,  either  intentionally  or  unintentionally, 
have  made  entries  not  in  accordance  with  the  reports  of  the  gang  fore- 
men. But  the  possibility  of  mistake  or  fraud  on  the  part  of  witnesses 
exists  in  all  cases,  and  in  respect  to  any  kind  of  oral  evidence. 

The  question  arises,  must  a  material  ultimate  fact  be  proved  by  the 
evidence  of  a  witness  who  knew  the  fact,  and  can  recall  it,  or  who,  hav* 
ing  no  personal  recollection  of  the  fact  at  the  time  of  his  examination  as 
a  witness,  testifies  that  he  made,  or  saw  nfiade,  an  entry  of  the  fact  at 
the  time,  or  recentiy  thereafter,  which,  on  being  produced,  he  can  verify 
as  the  entry  he  made  or  saw,  and  that  he  knew  the  entry  to  be  true  when 
made;  or  may  such  ultimate  fact  be  proved  by  showing,  by  a  witness, 
that  he  knew  the  facts  in  relation  to  the  matter  which  is  the  subject  of 
inv^tigation,  and  communicated  ihem  to  another  at  the  time,  btlt  had 
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forgotten  Ihem,  and  supplementing  this  testimony  by  that  of  the  person 
receiving  the  communication  to  the  effect  that  he  entered,  at  the  time, 
the  facts  communicated,  and  by  the  production  of  Ihe  book  or  memoran- 
dum in  which  the  entries  were  made? 

The  admissibility  of  memoranda  of  the  first  class  Is  well  settled.  They 
are  admitted  in  connection  with  and  as  auxiliary  to  the  oral  evidence  of 
the  witness;  and  this,  whether  the  witness,  on  seeing  the  entries,  recalk 
the  facts,  or  can  only  verify  those  entries  as  a  true  record  made  or  seen 
by  him  at  or  soon  after  the  transaction  to  which  it  relates.  Hakey  v. 
SinsebaugK  15  N.  Y,  4S5;  Guy  v.  Mead,  22  N.  Y.  462. 

The  other  branch  of  the  inquiry  has  not  been  very  distinctly  adjudi- 
cated in  this  state,  although  the  admissibility  of  entries  made  under  cir- 
cumstances like  those  in  this  case  was  apparently  proved  in  Payne  v. 
Hodge,  71  N.  Y.  598.  We  are  of  opinion  that  the  admissibility  of 
memorcmda  may  properly  be  extended  so  as  to  embrace  the  case  before 
us.  The  case  is  of  an  account,  kept  in  the  ordinary  course  of  busi- 
ness, of  laborers  employed  in  the  prosecution  of  work,  based  upon  daily 
reports  of  foremen  who  had  charge  of  the  men,  and  who,  in  accordance 
with  their  duty  ^  reported  the  time  to  another  subordinate  of  the  same 
common  master,  but  of  a  higher  grade,  who,  in  t&n^,  also  in  aocord- 
ance  with  his  duty,  entered  the  time  as  reported.  We  think  entries  so 
made,  with  the  evidence  of  the  foreman  that  th^  made  true  reports, 
and  of  the  person  who  made  the  entries  that  he  correctly  entered  them, 
are  admissiUe.  It  is  substantially  by  this  method  of  accounts  that  the 
transactions  of  business  in  numerous  cases  are  authenticated,  and  business 
could  not  be  carried  on  and  accounts  kept,  in  many  cases,  without  gr^ot 
inconvenience,  unless  this  method  of  keeping  and  proving  accounts  is 
sanctioned.  In  a  business  where  many  laborers  are  employed,  the  ac- 
counts must,  in  most  cases,  of  necessity^  be  kept'  by  a  person  not  cogni- 
zant of  the  facts,  and  from  reports  made  by  otbeis.  <The'pers6n  in 
charge  of  the  laborers  knows  the  fact,  but  he  may  not  haVe  the  skffl,  or 
for  other  reasons  it  may  be  inconvenient  that  he  should  keep  the  ac- 
count. It  may  be  assumed  that  a  system  of  accounts  based  npcfn  '^xxbh 
stantially  the  same  methbdrasrihe-  accounts  ih  this  ease,  is  iii  accord- 
ance with  the  usagfs  f>f  busine03.  Jn  admitting  an  account  verified  as 
was  the  account  here,  there  is  little  danger  of  mistake,  and  the  admis- 
sion of  su(^  an  account '-a»  legal  ^evideric^'i&'oftto  niescesKatjr  to'^reyeht'^ 
a  failure  of  justice,  .. .   ..  .   ^r     .  -  .v...'. ;-    .   / 

We  are  of  opinion,  however,  that  it  is^  a  proper  qualification  of  the 
rule  admitting  such  evidence  thjat  the  ja^QoUrtt  pdust  have  been  made  in 
the  ordinary  course  of  busine^,  and  tl^at  it  should  not  be  ractended,  so 
as  to  admit  a  mere  private. mtfmoranduim.,  not  made  in  pursuance  of  any 
duty  owing  by  the  person  iiiakjin^  }^s',^t  "^l^^n  made  upon  i];xfoiliiait|on 
derived  from  another  who  made  the  communication  casually  and  vol- 
untarily, and  not  under  the  sanction  of  duty  or  other  obligation.-  Tke:i 
case  before  us  is  within  the  qualification  suggested.  — 

In  PeckY.y(Uefntinejy4T^,'X'',^^  admi|)»d 

was  not  an  original  memorandum^  but  a  Qopy  of  a;  private  memorandum 
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made  by  an  employe  of  the  plaintiff  for  his  own  purposes  and  not  in  the 
course  of  his  duty,  or  in  the  ordinary  course  of  business.  The  original 
memorandum  was  delivered,  by  the  one  who  made  it,  to  the  plaintiff, 
who  lost  it,  but  testified  that  the  paper  produced  and  received  in  evi- 
dence was  a  copy.  The  person  who  made  the  original  memorandum 
was  unable  to  verify  the  copy.  The  court  held  that  the  copy  was  im- 
properly admitted  in  evidence.  The  decision  in  Peck  v.  VaienUne  rests 
upon  quite  different  facts  from  those  in  this  case. 

In  respect  to  the  admission  of  the  acccTunt  of  material,  we  think  that 
part  of  the  account  based  upon  the  reports  of  Madden  was  admissible 
on  the  same  grounds  upon  which  we  have  justified  the  admission  of  the 
time-book.  Madden  in  substance  testified  that  he  knew  the  &cts  and 
properly  reported  them,  and  Wilt  testified  that  he  entered  them  as  re- 
ported. 

The  part  of  the  account  of  materials,  the  items  of  which  were  furnished 
by  Cyoughlan,  was  not  strictly  admissible.  Coughlan  does  not  appear  to 
have  had  personal  knowledge  of  the  quantity  of  stone  delivered  on  his 
part  of  the  work,  but  took  the  count  of  the  carman,  and  his  reports  to 
Wilt  were  based  upon  the  reports  of  the  carman  to  him.  The  carman 
was  not  called,  and  the  evidence  of  Wilt  and  Coughlan  was  mere  hearsay. 
If  the  attention  of  the  court  had  been  called  by  the  defendant  to  this  part 
of  the  account,  and  objection  had  been  specifically  taken  to  the  items 
entered  upon  the  reports  of  Coughlan,  the  objection  would,  we  think, 
have  been  valid.  But  the  objection  was  a  general  objection  to  the  whole 
account.  It  was  clearly  admissible  as  to  the  items  reported  by  Wilt,  and 
we  think  the  general  objection  and  exception  is  not  available  to  raise  the 
question  as  to  the  admissibility  of  the  items  entered  on  the  report  of 
Coughlan,  independently  of  the  others.  The  whole  amount  of  materials 
embraced  in  the  recovery  was  small,  and  we  think  no  injustice  will  be 
done  by  affirming  the  judgment.     The  judgment  is  therefore  affirmed. 

(All  concur.) 

(102  N.  Y.  688) 

People  ex  rd.  Gilbert  v.  Laidlaw,  Co.  Treas.,  etc. 
(Cotirt  of  Appeals  of  Neu>  York.    June  22, 1886.) 

1.  Bail  AND  Rbcognizancb— Cope  Cbdc  Pboo.  §§  568,  586— Dbposit  nr  Lrau 

of  Bail. 

N.  having  been  arrested  for  assault,  G.  deposited  $800  with  the  county  treas- 
urer in  lieu  of  bail.  N.  was  conyicted  and  sentenced  to  pay  $250.  The  fine 
was  ordered  to  be  paid  from  the  money  deposited,  and  was  so  paid.  Q.  then 
applied  for  a  writ  of  alternative'  martdamua  directing  the  county  treasurer  to 
pay  him  $800  or  show  cause,  and  the  trial  Judge  refused  the  writ.  Held,  that 
as  section  686,  Code  Crim.  Proc,  only  authorizes  the  deposit  in  lieu  of  bail  to 
be  ;nade  by  the  defendant,  the  money  deposited  must  be  presumed  to  have 
been  deposited  by  him,  and  was  liable  to  be  applied  to  the  satisfaction  of  the 
judgment. 

2.  Cbiminal  Law— Appeal— Practice. 

Where  there  is  an  appeal  to  the  general  term  from  a  judgment  after  trial  of 
the  issues  joined,  and  An  appeal  to  the  court  of  appeals  from  an  order  reyers- 
ing  judgment  i^nd  granting  a  new  firial,  it  should  be  placed  on  the  general.. 
calendAr,  and  not  on  the  motion  calendar. 
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Appeal  by  dBfendant  firoxn  a  jndgmeDt  of  the  general  term,  First  de* 
partment,  reversing  order  of  the  special  term  denying  application  for 
mandounuB. 

D.  J.  Dearly  for  appellant,  Henry  B.  Lwidlaw,  Go.  Treas.,  etc. 

George  Norria^  for  the  People,  etc. 

Earl,  J.  Ciharles  Nye,  having  been  arrested  in  the  city  of  New  York 
on  the  charge  of  assault,  was  held  to  bail  by  a  police  justice  in  the  sum 
of  $300  for  his  appearance  for  trial  at  the  court  of  special  sessions.  The 
relator,  Gilbert,  was  offered  as  bail,  but  for  some  reason  was  not  ac- 
cepted, and  he  then  deposited  with  the  county  treasurer  $300,  the  amount 
of  bail  required,  and  took  from  him  the  following  certificate  signed  by 
him: 

"Whereas,  heretofore*  and  on  the  thirtieth  day  of  December,  1884,  an  order 
was  made  by  Justice  Smith,  First  district  police,  admitting  the  above-named 
defendant'to  bail  on  giving  an  undertaking  in  the  sum  of  three  hundred  fiol- 
lars  on  a  certain  charge  of  assault*  this  is  to  certify  that  William  B.  Gilbert, 
for  the  defendant  above  named,  has  deposited  with  me  the  amount  of  three 
hundred  dollars,  the  sum  mentioned  in  said  order  as  security  for  his  appear- 
ance pursuant  to  such  order,  instead  of  the  said  undertaking  of  bail,  pursu- 
ant to  section  586  of  the  Code  of  Criminal  Procedure." 

A  few  days  thereafter  Nye  appeared  at  the  court  of  special  sessions 
for  trial,  and  was  convicted  and  sentenced  to  pay  a  fine  of  $250.  The 
fine  was  ordered  to  be  paid  from  the  money  deposited  with  the  county 
treasurer,  and  the  surplus  of  the  deposit  was  ordered  to  be  refunded  to 
the  defendant,  and  the  fine  was  so  satisfied.  Thereafter  Gilbert  applied 
for  a  writ  of  alternative  mandamvSf  addressed  to  the  county  treasurer, 
commanding  him  to  return  to  him  the  $300,  or  to  show  cause.  The 
defendant  filed  a  return  to  the  writ,  and  the  issue  thus  formed  came  on 
for  trial,  and  it  was  shown,  among  other  things,  that  the  money  de* 
posited  with  the  county  treasurer  was  in  fact  Gilbert's  mon^y,  and  was 
not  by  him  actually  loaned  to  the  defendant.  But  the  trial  judg^  de- 
cided that  the  relator  was  not  entitled  to  the  writ  of  mandamt«^,  .and  ren* 
dered  judgment  against  him  for  costs.  From  that  judgment  hia  appealed 
to  the  general  term,  and  there  the  judgment  was  reversed,  a^d  a  new 
trial  granted;  and  then,  by  leave  of  the  court'first  obtained,  the  defend- 
ant appealed  to  this  court,  and  embodied  in  his  notice  of  appeal  an  as< 
sent  Uial^in  case  the  order  should  be  affirmed  judgment  absolute  should 
be  rendered  against  him. 

It  is  to  be  observed  that  this  appeal  was  not  properly  upon  the  motion 
calendar.  It  is  not  an  appeal  from  such  an  order  as  is  mentioned  in 
section  192  of  the  Code.  The  appeal  to  the  general  term  was  from  a 
judgment  after  trial  of  the  issues  joined,  and  the  appeal  to  this  court 
is  ih>m  an  order  reversing  that  juc^ment,  and  granting  a  new  trial. 
Such  appeals  are  required  to  be  placed  upon  the  general  calendar.  If 
this  were  to  be  treated  as  a  special  proceeding,  then  there  could  be  no 
appeal  to  this  court,  as  the  order  is  not  a  final  one.  But  as  the  case 
has  been  submitted,  and  is  now  before  us,  we  will  dispose  of  it  upon  its 
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meritB.  This  mast  not,  however,  be  a  preoedeilt  fbv  this  repetiti<»i  of 
such  practice*  .  . 

Section  568  of  the  Code  of  Criminal  Procedure  prescribes  the  form  of 
the  undertaking  of  bail  when  bail  is  authorized  to  be  taken  in  criminal 
cases  by  a  magistrate,  and  subsequent  sections  speoify  the  qualifications 
of  bail,  and  provide  how  they  are  to  justify. 

Section  586  is  as  follows:  , 

'*The  defendant,  at  any  time  after  an  order  admitting  him  to  bail,  instead 
of  giving  bail,  may  deposit  with  the  county  treasurer  of  the  county  in  which 
he  is  held  to  answer,  the  sum  mentioned  in  the  order;  and,  upon  delivering 
to  the  officer  in  whose  custody  he  is  a  certificate  of  the  deposit*  he  must  be 
discharged  from  custody." 

This  section  authorizes  the  deposit  to  be  made  by  the  defendant,  and 
by  no  one  else;  and,  considering  this  section  and  other  sections,  we  think 
it  was  the  plain  purpose  of  the  statute  to  require  that  the  money  thus  de-. 
posited  should,  foe  the  purposes  of. the  deposit,  in  fact  be.  the  money  of 
the  defendant.  Section  687  provides  that  if  the  defQpdant  has  ^ven  bail 
he  may,  at  any  time  before  the  forfeiture  of  the  undertaking,  in  like 
manner  deposit  the  sum  mentioned  in  the  undertaking.  Section  588 
provides: 

''If  money  be  deposited  as  provided  in  the  last  section,  bail  may  be  given 
in  the  same  manner  as  if  it  had  been  originally  given  upon  the  order  for  ad- 
mission to  bail  at  any  time  before  the  forfeiture  of  the  jdepo8it#  >  The  court  ob 
magistrate  before,  whom  th^  bail  i^  taken  niust  thereuppjn  direc^t,  |a  the.pr^er* 
of:alIowance«  that  the  money  deposited  be. refunded  by  the  county  treasure!:, 
to  the  defendant;  and  it  must  be  refunded  accordingly." 

Section  592  provides- 4hat  "if  money  has  been  depomted^  instead  "of 
bail,  and  the  defendiEtnt,  at  any  tim«  before  the  forfeiture  ihesreof,  sur^ 
render  himself  to  tlie  officer  to  whom  the  commitment  was  direotiedv  i4 
the  manner  provided  in  section  590,  the  court  must  order  a  return  of  the 
deposit  to  the  defendant  upon  producing  the  certificate,  of  the  officei; 
showing  the  surrender,  and  upon  a  notice  of  five  dayd  to'tbe>distriot  at* 
torney,  with  a  copy  of  the  oertifieate."  The&  section  689  provides  that 
'*  when  money  has  been  deposited,  if  it  remain  on  deposit  apd  unfold* 
feited  at  the  time  of  a  judgm^i^t  for  the  payment  of.  a  fine,  llie  county 
treasurer  must,  under  direction  of  the  court,  apply  the.  money  in  ^atis^ 
faction  thereof;  and,  after  satisfying  the  fine,  must  refund  the  surplus^ 
if  any,  to  the  defendant  •   ..^    >.    • 

All  these  sections  treat  the  money  deposited  as  belonging  to  the  de« 
fendant,  and  in  all  cases  where  money  is  deposited  in  lieu  of  bail  it  may 
be  applied  in  payment  of.  any  fine  imposed^  «nd  the  surplus,  ifaayr^ 
after  the  fine-has  been  satisfied,  must  be  returnedto  the  defendant* 
^  The  relator,  wh^i  he  deposited  this  money,  must  be  assumed,  to  bttve 
kbown  the  provisions  of  these  statutes,  and  the  deposit  must,  have  been 
isiade  in  complianoe  with  them.  There  is  no  authority,  for  the  ooanty 
treasurer  to  take  a  deposit  in  lieu  of  bail  except  by  virtue  of  these'Stat? 
Utes,  and  the  deposit  must  be  made  in  43trict  compliance  with  the  ata^i^ 
titeSk  .  The  statutQS  taay  have  been-  framed  as  they  are  for.  the  vosy.  $>uc« 
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pose  of  avoiding  a  dispnte  like  that  whieh  has  ansen  in  this  cxase.  If 
the  contention  of  the  relator  be  upheld,  then  disputes  may  frequently 
arisfe  as  to  whose  money  was  deposited,  and  the  county  treasurer  can 
never  know  with  certainty  to  whom  the  money  is"  to  be  returned,  and  the 
court  cannot  know,  in  passing  sentence,  or  in  making  its  order,  whether 
the  money  is  properly  applicable  upon  the  fine  imposed.  It  is  therefore 
wiser  that  the  provisions  of  the  statute  should  have  their  obvious  mean- 
ing, to-^it,  the  money  is  deposited  as  the  money  of  the  defendant,  and, 
if  a  fine^  is  indicted  upon  him,  it  may-  be  used  to  pay  the  fine,  and  the 
surplus  is  to  be  returned  to  him.  When  any  party  other  than  the  de- 
fendant makes  the  deposit  for  him,  it  i&a  deposit  in  compliance  with  the 
statute,  and  the  money  is  thus  devoted  to  the  purposes  of  the  statute, 
and  to  the  use  of  the  defendants  The  certificate  which  was  issued  to  the 
plaintiff  in  this  case  certifies  that  the  money  was  deposited  for  the  de- 
fendant. It  must  therefore  be  treated  as  if  it  were  furnished  to  the  de- 
fendant, and  the  deposit  had  been  made  by  him.  So  far  as  the  relator 
is  deprived  of  his  ihoney,  it  is  by  his  voluntary  act  and  implied  assent, 

We  see  no  fetal  informality  in  the  proceedings  of  the  police  magistrate, 
and  we  are  therefore  of  opinion  that  the  order  of  the  general  tei'm  should 
be  reversed,  and  the  judgment  of  the  special  term  affirmed,- with  costs. 

(All  concur,  except  A:ndrews  and  Miller,  JJ.,  absent.) 


a02  N.  r.  583)  ... 

People  ea;  reJ.Koppt?.  French  and  others,  Police  (3om*rs,  etc. 

iOinuri.of.AppeaUof^NmTork.    June.  2?.  1886.) 

1.  MuNioiPAi.  CoBPORAttoir»— New  York  City— Police— Laws  1882.  Ch.  410,  g 
.250,      .  '  , 

Wher^  the  New  York  police  commissioDers  discover  t!hat  an  oCQcer  had 
been  convieted  of  a  crime  previous  to  his  appointment  on  the  force;  they 
need  not  try  or  discipline  him  as  a  membier  of. the  force,  but  mav  i^ye^tiga^o 
his  case  to  ascertain  whether  he  was  legally  a  member  of  the  force,  and,  if 
they  find  that  he  was  not,  may  summarily  dismiss  him. 
li.  Same— Intoxioation  a  Crime. 

The  appellant  had,  prevlons  to  his. appointment,  been  found  guilty  in  a 
pplicecoartQf  intoxication,  and  fined fi.ye  dollars.    j5e^,thatitwasa*'crime.^ 

Appeal  from  an  order  general  term  supreme  court,  First  department, 
affirming  order  special  term  affirming  proceedings  of  the  police  commis- 
sioners. 

John  E.  Burke,  for  the  People,  etc. 

D.  Ji  Deauy  for  respondents,  Stephen  B,  French  and  others^  Police 
Com'rs,  etc. 

EAitLi  J.  Section  268  of  the  New  York  consolidation  act  (chapter 
410  of  the  Laws  of  1882)  provides  that  no  person  shall  ever  be  appointed 
to  membership  in  the  police  force,  or  permitted  to  hold  membership 
therein,  or  be  appointed  a  patrolman,  "who*  shall  have  been  convicted 
of  any  crime.^'  Robert  Kopp,  the  relator,  was  on  th6  twelfth  of  April, 
1880,  arrested  for  public  intoxication  in  the  city  of  New  York,  and 
taken  before  a  police  justice,  and  there  charged  with  such  intoxica* 
v,7N.B.no.lO — 58 
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tion,  and  convicted  thereof,  and  fined  five  dollars,  which  fine  he  paid. 
Thereafter,  in  Joly,  1883,  he  applied  to  the  board  of  police  commission- 
ers to  be  appointed  a  patrolman  of  the  police  force  in  the  city  of  New 
York,  and,  in  answer  to  questions  put  to  him,  .stated  that  he  had  never 
been  arrested  for  or  convicted  of  any  crime;  and  he  was  thereupon  ap- 
pointed patrolman.  Subsequently,  in  October,  1885,  it  having  come  to 
the  knowledge  of  the  police  commissioners  that  he  had  been  convicted 
of  the  allied  crime,  they  passed  the  following  resolution:  • 

''Hesolved,  that  Patrolman  Robert  Kopp,  22  precinct,  be  directed  to  ap- 
pear before  this  board  on  the  thirtieth  inst,  at  12  m.,  and  that  the  attendance 
of  Knox  McAfee,  clerk  2d  district  police  court  be  requested." 

In  pursuance  of  that  resolution  Kopp  was  requested  to  appear  before 
the  board  on  the  thirtieth  of  October,  and  he  appeared  there  with  his 
counsel,  and  his  counsel,  at  the  opening  of  the  proceedings,  stated  as 
follows: 

"If  your  honors  please,  I  appear  for  the  defendant,  and  we  have  to  say 
this:  that,  although  we  admit  there  that  the  officer  had  been  arrested  and 
fined  in  a  police  court,  we  now  contend  that  there  has  never  been  a  convic- 
tion of  any  crime.** 

It  thus  appears  that  the  relator  was  informed  of  the  charge  against 
him,  and  understood  perfectly  the  purpose  for  which  he  had  been  sum- 
moned to  appear.  It  was  clearly  shown,  by  the  examination  of  the  re- 
lator and  other  evidence,  that  he  was  arrested  and  duly  convicted  of 
being  intoxicated  in  a  public  place,  and  that  he  was  fined  five  dollars, 
and  paid  the  fine.  Thereupon  the  board  resolved  ^tbat  the  name  of 
Robert  Kopp  be  stricken  from  the  roll  of  the  police  department  and  force, 
and  that  the  superintendent  be  directed  to  issue  the  necessary  order  for 
the  return  of  his  shield  and  manual,  and  to  not  allow  him  to  perform 
any  further  duty  as  patrolman."  It  is  now  claimed  that  the  action  of 
the  board  was  illegal  for  three  reasons. 

firtt^  It  is  said  that  they  had  no  jurisdiction  to  try  the  relator,  and 
discharge  him  from  the  police  force,  without  written  charges,  as  required 
by  section  250  of  chapter  410  of  the  Laws  of  1882,  as  amended  by  chap- 
ter 180  of  the  Laws  of  1884,  which  provides  that  no  member  of  the  po- 
lice ''shall  be  fined,  reprimanded,  removed,  suspended,  or  dismissed  from 
the  police  force  until  written  charges  shall  have  been  made  or  preferred 
against  him."  This  is  not,  we  think,  such  a  case  as  is  contemplated  by 
that  section.  Kopp  was  not  legally  a  member  of  the  police  force.  He 
was  ineligible.  The  pcdice  commissioners  had  no  right,  under  the  stat- 
ute, to  appoint  him;  and  when  it  came  to  their  knowledge  that  he  had 
been  convicted  of  a  crime,  and  was  therefore  ineligible  to  the  ofiice,  they 
had  the  right  summarily  to  vacate  his  appointment,  discharge  bim  from 
the  police  force,  and  refuse  longer  to  recog;nize  him  as  a  member  thereof. 
This  was  not  a  case  in  which  the  commissioners  were  authorized  or  re- 
quired to  try  or  discipline  Kopp  for  any  ofiense  committed  by  him  as  a 
member  of  the  force,  but  it  was  simply  an  investigation  to  ascertain, 
whether  he  was  legally  a  member  of  the  force,  and  that  was  an  investi- 
gation to  b^^cpnducted  by  them  ip  thqir  own  way*     If  they  should  thus 
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wrongfully  dismiss  a  police  o£Scer,  he  would  have  his  remedy  for  re»* 
oration  by  mandatMiB. 

But,  if  our  views  were  different,  we  would  still  reach  the  same  con- 
clusion. The  provision  in  the  section  above  quoted  requiring  written 
charges  to  be  made  against  a  police  oflSioer  before  he  can  be  punished  or 
discharged  firom  the  police  force  is  made  for  the  benefit  of  the  officer, 
and  it  may  be  waived  by  him.  In  this  case  the  relator  appeared  by  his 
counsel,  understanding  perfectly  the  charge  which  was  to  be  investigated, 
and  proceeded  to  trial  upon  the  merits,  in  no  way  making  objection  that 
written  charges  had  not  been  preferred  against  him.  Under  such  cir- 
cumstances we  think  he  clearly  waived  th^presentation  of  written  charges, 
and  that  it  is  now  too  late  for  him  to  make  this  objection. 

Second.  It  is  claimed  that  Kopp  was  not  convicted  of  any  crime.  The 
offense  for  which  he  was  convicted  is  created  by  section  17  of  the  excise 
act  of  1857,  as  amended  by  chapter  856  of  the  Laws  of  1869,  which  de^ 
dares  it  to  be  the  duty  of  every  officer,  whenever  he  shall  find  a  person 
intoxicated  in  any  public  place,  to  apprehend  such  person,  and  to  take 
him  before  some  police  magistrate,  whose  duty  it  shall  be  to  try  him  for 
such  offense;  and,  upon  his  conviction  by  the  magistrate  of  such  offense, 
it  is  declared  that  such  person  shall  be  fined  not  less  than  three  nor  more 
than  ten  dollars  in  the  discretion  of  the  magistrate  trying  him;  and  pro- 
vision is  made  for  his  imprisonment  in  case  the  fine  is  not  paid.  The 
section  then  proceeds: 

~The  offense  of  iutoxication  being  hereby  declared  to  be  an  offense  against 
the  provisions  of  this  act,  and  punishable  as  above  provided,  it  shall  be  the 
duty  of  such  officer  to  arrest,  or  cause  to  be  arrested,  all  sach  persons  found 
so  intoxicated,  and  of  the  magistrate  to  enter  such  complaint,  and  to  make 
such  examination,  under  a  penalty  of  850,  with  full  costs  of  suit  for  any  neg- 
leet  to  comply  with  the  provisions  of  this  section." 

The  relator  was  therefore  legally  arrested  for  the  '^  offense  of  intoxica- 
tion," and  the  question  for  our  determination  is,  was  such  offense  a 
crime?  It  certainly  has  all  the  elements  of  a  crime.  Public  intoxicar 
tion  is  offensive  to  public  decency,  and  dangerous  to  the  good  order  and 
well  being  of  society.  The  officers  charged  with  the  arrest  of  other 
criminals  are  empowered  to  arrest  persons  guilty  of  this  offense,  and  they 
are  required  to  be  tried  as  criminals,  and  punished  as  criminals.  Public 
intoxication  is  declared  to  be  an  offense,  and  in  the  statutes  ordinarily, 
the  words  '^offense"  and  ^'crime''  are  synonymous.  Various  violations 
of  the  excise  act  are  made  crimes  punishable  as  misdemeanors,  and  yet 
in  the  act  they  are  always  called  offenses.  In  the  Revised  Statutes  it  is 
declared  that  the  words  ''crime"  and  "offense,"  when  used  in  the  statute, 
"shall  be  construed  to  mean  any  offense  for  which  any  criminal  punish- 
ment  may  by  law  be  inflicted,"— 3  Rev.  St.  (7th  Ed.)  p.  2589,  §  82;— 
and  in  Pen.  Code,  §  3,  a  crime  is  defined  as  follows:  "An  act  of  omission 
forbidden  by  law  and  punishable,  upon  conviction,"  among  other  ways, 
by  "a  fine."  So,  taking  the  manner  in  which  this  offense  is  required  to 
be  dealt  with,  and  the  language  used  in  the  statutes  in  reference  theretO| 
we  are  of  opinion  that  public  intoxicatioui  under  the  excise  act  of  1867| 
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as  subsequently  amended,  is  a  crime,  and  therefore  that  the  defendant 
was  convicted  of  a  crime,  which  made  him  ineligible  to  the  office  of  pa- 
trolman in  the  police  force. 

Third.  It  is  ilirther  claimed  that  there  was  no  competent  evidence  be- 
fore the  board  to  show  that  the  relator  was  lawfully  convicted.  The  evi- 
dence was  sufficient  to  show  that  the  police  magistrate  had  jurisdiction 
of  the  offense,  and  that,  therefore,  the  conviction  was  legal. 

The  order  should  be  affirmed. 

(All  concur,  except  Andrews  and  Miller,  JJ.,  absent.) 


(102  N.  Y.  734) 

In  re  Commissionbrs  op  State  Reservation  at  Niagara,  etc.* 
{Court  of  Appeals  of  New  York,    June  22, 188«.) 

AFPEAL— COMICISSTONBRS  TO  TaKB  LaNDS  AT  I^IAOARA— No  AfFEAL  FROIC  SBO- 

OND  Report  of— Laws  1888,  Ch.  836. 

The  appointment  of  commissioners  by  the  supreme  court  to  ascertain  and 
report  the  compensation  to  be  paid  owners  of  property  taken  by  the  state  un- 
der chapter  886,  Laws  1888,  as  amended  bv  chapter  109,  Laws  1884,  to  preserve 
the  scenery  about  Niagara  falls,  is  analogous  to  the  proceeding  under  the 
general  railroad  act.  and  this  court  is  concluded,  by  the  decisions  under  that 
act,  from  entertaining  this  appeal.^ 

Appeal  from  judgment  of  general  term  supreme  court,  Fifth  depart- 
ment, affirming  an  appraisal  and  report  made  by  commissioners,  and  the 
order  of  confirmation. 

AnAey  WUcox,  for  the  motion, 

Ccdvin  Proeiy  opposed. 

I?£R  CinEiAMr  We  think  we  are  concluded  by  the  decisions  under  the 
general  railroad  act  from  entertaining  this  appeal.  There  is  no  such 
difference  between  the  language  of  that  act  and  the  language  of  the  act 
under  which  these  proceedings  were  instituted  as  to  require  or  authorize 
a  different  construction  of  the  two  acts.  There  is  no  public  policy  and 
no  reason  for  authorizing  appeals  to  this  court  under  the  one  act  which 
do  not  apply  to  the  other.  Decisions  which  have  been  so  long  and  uni- 
formly adhered  to  should  not  now  be  departed  from  or  disregarded. 
The  appeal  should  be  dismissed. 

(All  concur.) 

1  See  37  Hun,  637;  16  Abb.  N.  0. 159. 

^Sections,  c.936,  Laws  1883,  provides  that  20  days  after  the  conflnnatlon  of  thereportof 
the  commissioners,  to  be  appointed  therein,  an^  party  may  appeal  therefrom  to  the  gen- 
eral term  of  the  supreme  court,  which  may  du^  a  new  appraisal  before  the  same  or 
new  commissioners,  in  its  diflcretion.  It  further  provides  that  *'  tiie  second  report  shall 
be  final,  and  conclosiTe  on  all  the  parties  Interested.** 


•^''•■ 
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(142  Mass.  236) 

Fitzgerald  v.  Libby. 
{Supreme  Judicial  Court  of  Maeeachueetts.    Middlesex.    July  8, 1886.) 

1.  Deed— DBSGRXPnoN—" All  the  Land  bt  Mb  Owned.  " 

Where  a  conveyance  is  made  with  no  particular  description  of  the  land, 
the  words  "all  the  land  by  me  owned"  are  more  natuirally  nnderstoo'd  to  mean 
"all  the  land  now  owned  by  me, "  which  is  equivalent  to  "all  the  land  which 
I  have  not  heretofore  conveyed. " 

8.  MoRTaAGB— DBSCRiPTioir— "All  the  Land  Owned  bt  Mb." 

Where  A.  executed  a  mortgage  to  B.,  embracing  four  different  parcels  or 
clusters  of  land,  and  in  respect  to  the  first  three  of  these  there  was  a  descrip- 
tion of  land,  or  a  reference  to  deeds,  which  were  designated,  sufficient  to  en- 
able one  to  ascertain  the  boundaries  of  a  larger  quantity  of  land  originally 
owned  by  A.,  from  which  he  had  conveyed  certain  portions  or  lots,  but  in 
respect  to  the  fourth  parcel  the  land  was  described  as  "all  the  land  owned 
by  me  in  my  New  City,  so  called,  in  said  L. "  which  description  included  cer- 
tain lots  previously  conveyed  to  C.  and  D.,  but  the  deeds  of  which  had  not 
been  recorded  at  the  time  the  mortgage  was  recorded,  held,  that  the  inten- 
tion of  the  mortgagor  was  to  include  only  such  land  as  he  owned  at  the  time 
of  the  execution  of  the  mortgage,  and  did  not  include  the  lots  previously  con- 
veyed to  G.  and  D. 

Contract  to  recover  the  sum  of  4100  paid  by  plaintiff  to  defendant  at 
an  auction  sale  of  real  estate  held  by  the  defendant,  who  was  mortgagee 
of  the  premises,  under  a  power  of  sale  contained  in  a  mortgage  to  the 
defendant  from  one  Clarke.  The  land  is  pomposed  of  lots  288  and  289 
on  a  plan  of  a  lai^ge  tract  of  land  formerly  belonging  to  Daniel  Ayer,  and 
known  as  '^Ayer's  New  City,"  situated  in  Lowdl,  westerly  of  the  Boston 
&  Lowell  Railroad,  and  southerly  of  the  Chelmsford  road,  so  called,  and 
said  lots  288  and  289  were  a  part  of  said  large  tract  called,  as  aforesaid, 
"New  City."  Said  Daniel  Ayer  was  originally  the  owner  of  the  whole 
of  said  large,  tract.  Said  lots  were  struck  off  to  the  plaintiff  as  the  high- 
est bidder  at  said  auction,  and  the  plaintiff  paid  the  defendant  $100  in 
cash  at  the  time  of  the  sale,  in  accordance  with  the  advertised  terms  of 
sale.  The  plaintiff  afterwards  refused  to  accept  his  deed,  and  brought 
the  present  action  to  recover  his  deposit.  The  question  of  the  right  of 
the  plaintiff  to  maintain  his  case  on  exceptions  depended  solely  upon  the 
further  question  whether  the  defendant  was  able  to  pass  a  good  title  to 
the  plaintiff.  The  question  whether  the  defendant  was  able  to  give  the 
plaintiff  a  good  title  depended  solely  upon  the  construction  of  an  old 
mortgage,  under  which  defendant's  title  had  accrued,  given  by  Daniel 
Ayer  to  D.  S.  and  W.  A.  Richardson,  dated  October  20, 1854,  recorded 
at  Cambridge  r^stry,  October  24,  1854.  About  two  years  before  the 
execution  of  the  mortgage  Daniel  Ayer  sold  off  both  lots,  288  and  289, 
to  outside  parties,  but  the  deeds  thereof  were  liot  recorded  until  after  the 
date  of  recording  said  mortgage.  At  the  hearing  in  the  superior  court 
before  Kkowlton,  J.,  the  defaidant  claimed  that  the  description  in  said 
Richardson  mortgage  included,  in  legal  effect,  said  two  lots  288  and  289, 
and  passed  the  same  as  against  prior  deeds,  and  asked  the  court  so  to 
rule.  The  plaintiff  claim^  that  the  said  description  did  not  include,  in 
legal  effect,  said  two  lots,  and  did  not  pass  thd  same  as  against  said  prior 
deed,  and  asked  the  court  so  to  rule.    The  court  refused  to  rule  as  re- 
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quested  by  the  plaintiff,  and  did  rule  as  requested  by  the  defendant,  and 
ordered  a  verdict  for  defendant,  and  plaintiff  allied  exceptions.  The 
substance  of  the  description  in  said  mortgage,  together  with  other  &ct8, 
appear  in  opinion. 

John  J,  Hogan  and  A,  O.  Lainson^  for  plaintiff* 
;  F.  W.  Qua,  for  defendant. 

C.  Allen,  J.  The  only  question  is  whether,  by  the  true  construction 
of  the  mortgage,  lots  288  and  289  are  to  be  deemed  to  have  been  included 
in  the  description  of  the  land  conveyed  thereby.  If  they  are,  the  plain- 
tiff cannot  recover.  If  they  are  not,  his  exceptions  must  be  sustainled. 
In  determining  this  question,  we  must  look  at  the  whole  of  the  mort- 
gage in  the  light  of  the  circumstances  under  which  it  was  given.  It 
embraces  four  different  parcels,  or  clusters  of  parcels,  of  land.  In  respect 
to  the  first  three  of  these  there  is,  in  each  case,  a  description  of  land,  or 
a  reference  to  deeds,  which  are  designated,  sufficient  to  enable  one  to 
to  ascertain  the  boundaries  of  a  larger  quantity  of  land  originally  owned 
by  the  grantor,  from  which  he  had  conveyed  certain  portions  or  lots  to 
former  purchasers;  that  is  to  say,  the  grantor,  having  bought,  in  each 
case,  a  large  lot  of  land,  and  having  sold  portions  thereof,  then  granted 
the  residue  by  a  mortgage  in  effect  describing  the  whole  of  the  large  lot, 
and  excepting  therefrom  such  .portions  as  he  had  already  conveyed.  By 
a  somewhat  cumbersome  process,  any  one  familiar  with  the  premises 
would  ascertain  precisely  what  was  intended  to  be  included  in  the  mort* 

gage- 
In  respect  to  the  fourth  parcel,  however,  the  phraseology  was  changed, 
and  the  language  of  the  conveyance  is  as  follows: 

'*  Also  all  the  land  by  me  owned  and  situate  in  my  Kew  City»  so  called,  in 
said  Lowell,  being  land  situate  in  said  LoweO,  westerly  of  Boston  &  Lowell 
Bailroad,  and  northerly  of  the  Chelmsford  road,  so  csilled.  For  boundaries 
and  description  reference  is  made  to  deeds  to  me,  recorded  in  said  registry.  ** 

No  deeds  are  specifically  designated,  and  there  is  no  exception  of  lots 
already  conveyed  by  him.  In  point  of  &ct  it  appears  that  there  was  a 
large  tract  of  land  in  Lowell,  formerly  belonging  to  Ayer,  the  grantor, 
and  known  as  " Ayer's  New  City,"  which  was  the  same  "New  City"  men* 
tioned  in  the  mortgage,  and  the  lots  288  and  289  were  a  part  of  said  New 
City,  and  were  shown  on  a  plan  of  the  whole  tract,  and  had  been  sold  by 
the  grantor,  prior  to  the  giving  of  the  mortgage,  by  warranty  deeds  not 
then  record^.  Whether  or  not  other  lots  had  also  been  sold  by  him 
does  not  appear  in  distinct  terms.  But  it  may  be  inferred  that  the  laige 
tract  was  either  actually  improved,  or  was  designed  to  be  improved,,  by 
laying  it  out  into  streets  and  lots  for  sale.  The  bill  of  exceptions  is 
rather  meager  in  its  facts.  But,  taking  such  facts  and  circumstances  as 
we  have,  it  seems  to  us  that  the  change  in  the  phraseology  when  the 
fourth  parcel  was  to  be  described,  shows  that  the  intention  was  to  include 
only  such  land  as  the  grantor  then  owned.  There  is  na  specified  de* 
scriptioti  of  land,  and  no  specific  designation  of  d^eds  where  a  descrip-. 
tion  can  be  found.     The  conveyance  is  a  n^ortgage,  and  not  an  absolute 
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deed.  The  reference  to  the  source  of  the  grantor's  title  is  of  the  ihost 
general  description:  "For  boundaries  and  descriptions  reference  is  made 
to  deeds  to  me,  recorded  in  said  registry."  This  reference,  while  cer- 
tainly entitled  to  some  weight,  is  entitled  to  less  than  if  it  were  more 
specific;  and,  in  view  of  the  whole  instrument,  it  is  not  sufficient  to  lead 
to  the  conclusion  that  the  grantor  intended  to  convey  all  that  was  conr 
yeyed  to  him  by  these  deeds.  In  all  the  earlier  instances,  where  there 
was  a  definite  exception  of  lots  already  conveyed  away  by  the  grantor 
which  otherwise  would  prove  a  part  of  the  premises  described,  the  de- 
scription of  the  whole  original  tract  was  also  more  definite.  In  this  last 
instance,  where,  for  some  reason,  the  original  tract  is.  not  described,  the 
change  of  phraseology,  and  the  omission  of  such  an  exceptibn,  support 
the  inference  that  a  similar  result  was  intended  to  be  reached,  and  that 
the  grant  was  understood  to  be  limited  to  such  portion  of  the  large  tract 
as  was  then  owned  by  the  grantor.  It  can  hardly  be  supposed  that  he 
would  intend  to  include  in  the  mortgage  land  which  he  had  already 
granted  to  others.  The  grantee  in  the  mortgage  was  fairly  put  upon 
inquiry.  If  he  was  content  to  take  a  grant  with  so  indefinite  a  descrip- 
tion, he  must  take  the  risk.  Otherwise,  if  the  grantor  had  sold  all  of 
the  large  tract  but  two  or  three  scattered  lots,  and  then  made  a  deed  like 
the  present  for  the  purpose  of  conveying  what  was  left,  it  would  take 
efiect  in  priority  to  any  former  deeds  which  might  chance  to  remain  un- 
recorded ;  thus  working  a  practical  fraud  on  the  eaiiier  grantees,  and  en- 
tirely subverting  the  grantor's  intention.  Where  a  conveyance  is  made 
with  no  particular  description  of  the  land,  the  words  "all  the  land  by  me 
owned"  are  more  naturally  understood  to  mean  "all  the  land  now  owned 
by  me,"  which  is  equivalent  to  "all  the  land  which  I  have  not  hereto- 
fore conveyed;"  and  such,  we  think,  is  the  true  construction  of  the 
present  mortgage. 

We  do  not  find  that  the  case  of  Woodioardy.  Sartwdl^  129  Mass.  210, 
which  is  principally  relied  on  by  the  defendant,  decides  anything  to  the 
contrary  of  this;  while  the  construction  above  given  to  the  mortgage  de- 
rives more  or  less  support  from  numerous  other  decisions  in  this  state 
and  elsewhere.  Wcrihington  v.  Hylyer^  4  Mass.  196;  ^dama  v. Cuddy,  13 
Pick.  463;  Sweet  v.  Braum,  12  Mete.  175;  Ohaffin  y.Chaffin,  4  Gray,  280; 
Hoxie  V.  Finney^  11  Gray,  511;  Jamaica  Pond  Aquedtict  Corp.  v.  Chandler, 
.9  Allen,  159;  AMa  v.  Shepard,  30  Conn.  98;  Brown  v.  Jachon^  S  Wheat. 
449;  HamiUon  v.  DoditJde,  37  111.  473;  McOcmnd  v.  Reedy  4  Scam.  117; 
Starling  v.  Blair,  4  Bibb,  288;  Marrell  v.  Fisher,  4  Etch.  591. 

For  these  reasons,  in  the  opinion  of  a  majority  of  the  oourt|  the  entry 
mlist  be,  exceptions  sustained. 


(142  Mais.  24«> 

Ltbby  v.  Norrib. 

{Supreme  JudieiaH  Court  of,  MassachtuettB,    Middlesex.    July  ft,  1886.)  ' 

Bqurrr— CRBPIT0B8'  BiLif  to  £nfobcb  a.  Tkubt— Grbditobs,  Jotsue^  o?.; 

A -bill  in  equity,  brought  by.  a  creditor  ot  an  insolvent  debtor,  Ji^j  ^h^lf  of 
>xlin8elf  and  otberjcseditors  oj^  ^e  iAfQlveAt»  %o^»j^ioiQ9:i^\jtvi»%^wfii^A,ike  in- 
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terest  of  all  tke  creditors  in  the  qtieBtion  tp  be-  tried  is  the  same/  may  prop* 
erly  be  entertained,  in  the  dispretion  of  the  court,  although  there  are  persons 
who  may  be  made  parties  that  have  not  been  made  parties  to  the  suit. 

Bill  in  equity  seeking  to  enforce  an  alleged  trust  in  personal  estate. 
After  tiie  reading  of  the  pleadings  in  the  superior  court  before  Knowl- 
TON,  J.,  and  before  any  evidence  was  introduced,  the  defendants  asked 
the  court  to  rule  that  plaintiff  could  not  maintain  his  bill  as  framed— 
Mrst,  because  it  appeared  by  the  bill  itself  that  there  were  persons  who 
ought  to  have  be^n  made  parties  to  the  suit  who  had  not  been  made 
parties;  second,  because  it  did  not  appear  by  the  bill  that  plaintiff  had 
in  fact  any  authority  to  bring  the  suit  on  behalf  of  creditors  mentioned 
in  the  bill.  The  court  refused  so  to  rule,  and,  after  hearing  evidence  in 
support  of  the  bill,  found  for  plaintiff,  and  defendant  alleged  exceptions. 

Cfias.  H,  QyaarU  and  Jas.  H.  Carmichad^  for  defendant. 

F.  W.  Qaa  and  A.  G,  Lama&ti,  for  plaintiff. 

Morton,  0.  J.  It  is  at  least  doubtful  whether  exceptions  taken  in  ib0 
course  of  the  trial  in  a  suit  in  equity  in  the  superior  court  can;  properly 
be  entered  in  this  court  until  there  has  been  a  final  decree  in  the  case. 
But,  waiving  this,  it  is  clear,  that  these  exceptions  cannot  be  sustained. 
The  bill  is  brought  by  the  plaintiff,  on  behalf  of  himself  and  numerous 
other  creditors  of  Vital  Roberts,  to  enforce  a  trust.  The  interest  of  all 
the  creditors  in  the  question  to  be  tried  is  the  same.  It  is  well  settled 
that  such  a  bill  may  properly  be  brovight,  or,  at  least,  that  it  is  within 
the  discretion,  of.  the  court  .to  entertain  it.  ^rs  v.  Hardy,  120  Mass. 
524;  Smith  v.  WHUamSj  116  Maas.  510;  Birmmgharn.v.  GaUagher,  112 
Maas.  190;  Bi-yantv.  Ru86eUy23i  Pick.  508;  Stpry,  Eq.  PI.  §  102.  In 
such  cases  the  court  will  t[\ke  incisures  to  see  that  all  the  creditors  inti^rr 
ested  have  the  opportunity  to  come  in,  and  proteqt  their  rights.  This 
had  been  done  by  the  interlocutory  decree  entered  in  the  superior  court, 
which  guards  the  rights.of  all  parties  in  interest.     Exceptions  overruled. 

(142  Mass.  274)  '^ 

MiNOT  and  others  v.  City  of  Boston. 

(Supreme  Judicial  Court  of  Mcusaehusetts.    Suffolk.    July  8, 1889.) 

UuNiciPAL  CoBPOiiATioNg— Boston  Water  ScRn*— Sinking  Fund— Water 
Rents— Construction  of  St.  1846,  Ch.  167;  St.  1861;  Ch.  105;  St.  1871,  Gh. 
159;  St.  1872,  Ch.  85,  &  2;  St.  1878,  Ch.  286;  St.  1875,  Ch.  80;  St.  1875,  Oh. 
209;  Pub.  St.  Ch.  29. 

By  St.  1846,  e.  167,  §  9,  the  city  council  of  Boston  was  authorized  to  Issue 
Boston  water  scrip  to  a  certain  amount,  and  by  section  10  to  issue,  in  addition 
to  this  sum,  wheneyer  and  so  far  as  necessary,  notes,  scrip,  etc.,  to  meet  pay- 
ments of  interest,  provided,  however,  that  **no  scrip  shall  be  Issued  for  the 
payment  of  interest  aforesaid  after  the  expiration  oi  two  yeatrs  from  the  com- 
pletion" of  certain  water- works;  the  payment  of  interest  after  that  time  to 
be  met  by  the  net  income  from  water  rents,  etc. ;  the  rates  to  be  regulated  bjr 
the  city  council,  and  the  net  income  to  pay,  not  only  interest,  etc.,  but,  ulti- 
mately, the  principal  of  the  Boston  water  scrip;  the  net  surplus  above  interest 
charges,  etc.,  to  be  set  apart  as  a  sinking  fund.  St.  1875,  e,  209,  (Pub.  St.  e.  29.) 
provided,  in  reference  to  municipal  indebtedness,  that  *'the  interest  on  all 
debts  [of  cities]  phall  be  raised  by  jtazation,  annually,"  •  •  •  imd  that 
the  principal  of  said  indebtedness  is  to  be  paid  by  a  sinking  fund  provided 
for  by  taxation.  Held,  that  St.  1875,  e.  209;  (Pub.  St.  c,  29,)  was  not  intended 
'  to  repeal  St.  1846,  e,  167,  and  that  the  city  of  Boston  properly  paid  from  the 
current  water  rates  of  each  year  certain  sums  for  creating  a  sinking  fund  foi 
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the  exthigufshment;  at  maturity,  x>f  sncb  part  of  the  Boston' water  serip  as 
was  issued  subsequently  to  the  passage  of  the  municipal  indebtedness  act  of 
1875.(8t.  1875,  c.m) 

This  was  a  petition  for  the  appointment  of  three  commissioners  under 
section  13  of  chapter  167  of  the  Acts  of  1846,  and  section  1  of  chapter 
80  of  the  Acts  of  1875.  Hearing  in  the  supreme  court  before  W.  Al- 
len, J«,  who  reserved  the  case  for  the  consideration  of  the  full  court. 

J.  L.  Stackpde,  for  petitioners. 

A.  J.  Bailey ^  for  respondent. 

Field,  J.  By  St.  1846,  c.  167,  §  9,  the  city  council  of  the  city  of 
Boston  was  authorized  to  issue,  "from  time  to  time,  notes,  scrip,  or  cer- 
tificates of  debt,  to  be  denominated  on  the  fitce  thereof  *  Boston  Water 
Scrip,'  to  an  amount  not  exceeding  in  the  whole  the  sum  of  three  mill- 
ions of  dollars,  bearing  interest;"  and,  by  section  10^  to  Issue,  in  addi- 
tion to  this  sum  of  three  millions  of  dollars,  whenever  and  so  far  as  may 
be  necessary,  notes,  scrip,  or  certificates  of  debt,  in  the  manner  pre- 
scribed in  the  preceding  section,  "to  me^t  all  payments  of  interest  which 
may  accrue  upon  any  scrip  by  them  issued:  provided,  however,  that 
no  scrip  shall  be  issued  for  the  payment  of  interest  as  aforesaid  after  the 
expiration  of  two  years  from  the  completion  of  said  aqueducts  and  other 
works,  but  payment  of  all  interest  that  shall  accrue  after  that  time  shall 
be  made  from  the  net  income,  T6nts,  and  receipts  for  the  use  of  the  water, 
if  they  shall  be  sufficient  for  that  purpose;  and,  if  not,  the  payment  of 
the  deficiency  shall  be  otherwise  provided  for  by  the  city  council."  By 
section  11,  Id.:  "The  city  council  shall  from  time  to  time  r^ulate  the 
price  or  rent  for  the  use  of '^he  water,  with  the  view  to  the  payment, 
from  the  net  income,  rents,;and  receipts  therefof,  not  otdy  of  the  semi- 
annual interest,  but  ultiniately  of  the  principal,  also,  of  the  Boston^ 
water  scrip,  so  far  as  the  same  may  be  practicable  and  reasonable;  and 
the  said  net  surplus  income,  rents,  and  receipts,  after  deducting  all  ex-* 
penses  and  charges  of  distribution,  shall  be  set  apart  as  a  sinking  fui\d, 
and  shall  be  appropriated  for  aind  towards  the  payment  of  the  principal 
and  interest  of  said  scrip,"  etc.  By  section  12,  Id.,  if,  at  any  time 
after  two  years  from  the  completion  of  the  works,  "the  surplus  income 
and  receipts  for  the  use  of  the  water  distributed  under  \he  provisions  of 
this  act  at  the  price  established  by  the  city  council,  after  deducting  all 
expenses  and  charges  of  distribution,  shall,  for  any  two  successive  years, 
be  insufficient  to  pay  the  accruing  interest  on  the  said  script,  then  the 
supreme  judicial  court,  on  the  petition  of  one  hundred  or  more  Of  the 
iegal  voters  of  said  city  praying  that  the  price  may  be  raised  and  in-* 
creased  so  far  as  may  be  necessary  for  the  purpose  of  paying  from  the 
said  surplus  income  and  receipts  the  said  accruing  interest,"  "may  ap- 
point three  commissioners,  who"  ^'^may  'raise  and  increase  the  said  price, 
if  they  shall  judge  propeir,  so  far  as  may  be  necessary^  in  their  judgment, 
for  the  purpose  aforesaid,  and  ho  further,"  etc.  By  section  13,  Id.: 
"If  the  surplus  income  and  receipts  for  the  use  of  the  water  distributed 
under  the  provisions  of  this  act,  lEifter  deducting  all  expenses  and  charges 
of  distribution,  shall,  for  any  two  successive  years,  be  more  than  suffi- 
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dent  to  pay  the  accraing  interest  on  the  Boston  water  scrip,  hereinbefore 
mentioned,  then  the  supreme  judicial  court,"  on  a  similar  petition,  ^^may 
appoint  three  commissioners,"  who  "may,  if  they  shall  judge  proper,  re- 
duce the  price  established  by  the  city  council:  provided,  that  such  reduc- 
tion shall  not  be  so  great  that  the  surplus  income  and  receipts  aforesaid 
will,  in  the  judgment  of  the  said  commissioners,  be  thereafter  insufficient 
for  the  payment  of  the  said  accruing  interest."  It  is  under  this  last  sec- 
tion that  this  petition  was  brought.  By  subsequent  statutes  the  city 
was  authorized  to  issue  additional  amounts  of  scrip. 

By  St.  1861,  c.  105,  the  city  of  Cbarlestown  was  authorized  to  take 
the  waters  of  Mystic  pond,  etc.,  to  regulate  the  use  of  the  whole,  and 
"  establish  the  prices  or  rents  to  be  paid  for  the  use  thereof; "  and  by 
section  11  the  city  council  was  authorized  to  issue  scrip,  etc.;  and  by 
section  12  it  was  provided  that  "the  city  council  shall  from  time  to 
time  regulate  the  price  or  rent  for  the  use  of  the  water,  with  a  view  to 
the  payment  from  the  net  income  and  receipts  not  only  of  the  semi-an- 
nual, but  ultimately  of  the  principal,  of  the  debt,  so  contracted,  so  fai 
as  the  same  may  be  practicable  and  reasonable."  The  subsequent  acts, 
giving  additional  power  to  the  city  of  Cbarlestown,  need  not  be  noticed, 
except  that  St.  1871,  c.  159^  §  2,  is:  "The  income  derived  from  water 
rates  under  the  several  acts  authorizing  the  construction  and  extension  of 
water-works  in  said  city,  after  deducting  cost  of  maintenance  and  inter- 
est on  the  water  bonds,  shall  be  applied  to  the  reduction  of  the  water 
debt,  and  shall  not  be  used  for  any  other  purpose  whatever;"  and  a 
similar  provision  is  contained  in  St.  1872,  c.  85,  §  2. 

The  cities  of  Boston  and  Chariestown  were  united  by  St.  1873,  c.  286, 
and  by  section  12  the  Mystic  water  board,  established  in  Cbarlestown, 
continued  to  be  a  separate  organization  from  theCochituate  water  board, 
established  in  Boston,  "until  the  said  city  council  shall  determine  to 
unite  it  with  the  Cochituate  water  board  of  Boston." 

By  St.  1875,  c.  80,  the  city  council  was  authorized  to  establish  the 
Boston  water  board,  and  to  confer  upon  that  board  the  powers  granted 
to  the  city  by  the  statutes  "  with  reference  to  supplying  said  city  with 
water,  and  the  powers  of  the  Cochituate  and  Mystic  water  boards;"  and 
by  section  1  "said  board  may  also  establish  and  r^pilate  the  price. or 
rents  for  the  use  of  said  water,  subject  to  the  provisions  of  sections  twelve 
and  thirteen  of  chapter  one  hundred  and  sixty-seven  of  the  Acts  of  the 
year  1846,  and  the  words  'Boston  water  scrip,'  in  said  sections,  shall  be 
construed  to  include  the  whole  amount  of  outstanding  loans  represent- 
ing the  cost  of  the  water- works;"  and  by  section  2  the  Cochituate  water 
board  and  the  Mystic  water  board  were,  upon  the  appointment  of  the 
Boston  water  board,  abolished.  This  Boston  water  board  was  established 
by  the  city  council  of  the  city  of  Boston  by  an  ordinance  passed  March 
22,  1876,  and  it  may  be  assumed  that,  pursuant  to  St.  1865,  c.  80,  §  1, 
the  powers  conferred  upon  the  city  of  Boston  by  St.  1846,  e.  167,  and 
the  acts  in  addition  thereto,  and  upon  the  city  of  Cbarlestown  by  Acts 
1861,  c.  105,  and  the  acts  in  addition  thereto,  and  upon  the  city  coun- 
dls  respectively  of  these  cities,  were,  with  limitations  not  material  to  be 
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here  noticed,  delegated  to  the  Boston  water  board,  and  that  the  regula* 
tion  of  the  water  rates  for  the  whole  water  supply  of  the  city,  after  the 
two  cities  were  united,  was  thus  put  under  the  control  of  the  Boston 
water  board,  subject  to  the  power  reserved  to  the  city  council,  and  to  the 
provisions  of  sections  12  and  13  of  chapter  167  of  the  Statutes  of  1846. 

At  the  argument,  perhaps  in  consequence  of  a  change  in  the  water 
rates  made  after  the  petition  was  filed,  the  petitioners  waived  all  their 
complaints,  but  one,  which,  as  stated  in  the  report,  is  ''that  the  sums 
paid  from  the  current  water  rates  of  each  year  for  creating  a  sinking  fund 
for  the  extinguishment,  at  maturity,  of  such  part  of  the  Boston  water 
scrip  as  was  issued  subsequently  to  the  passage  of  the  municipal  indebt- 
edness act  of  1875  were  improperly  and  illegally  taken." 

St.  1875,  c.  209,  has  been  incorporated  into  the  Public  Statutes,  (chap- 
ter 29.)  By  the  ninth  section  it  is  provided  that  'Hhe  interest  on  all 
debts  shall  be  raised  by  taxation  annually.  When  a  debt  is  payable  at 
a  period  exceeding  ten  years,  the  city  or  town  shall,  and  when  payable 
at  a  period  not  exceeding  ten  years,  may,  at  the  time  of  contracting  the 
same,  establish  a  sinking  fund,  and  contribute  thereto  from  year  to  year 
an  amount  raised  annually  by  taxation,  sufficient,  with  its  accumula- 
tions, to  extinguish  the  debt  at  maturity;  and,  when  payable  at  a  period 
not  exceeding  ten  years,  the  city  or  town  shall  raise,  by  taxation,  annu- 
ally, not  less  than  eight  per  cent,  of  the  principal  thereof,  and  shall  set 
apart  the  same  for  a  sinking  fund  until  an  amount  is  raised  sufficient, 
with  its  accumulations,  to  extinguish  the  debt  at  its  maturity;  and  shall 
raise  any  balance  necessary  for  such  extinguishment  by  taxation  in  the 
year  before  the  maturity  of  the  debt,"  etc.  Section  14  is  that  ''nothing 
contained  in  the  first  seventeen  sections  shall  be  construed  as  prohibit* 
ing  the  inhabitants  of  towns,  or  city  councils,  from  paying,  or  providing 
for  the  payment  of,  any  debts  at  earlier  periods  than  is  therein  required^ 
*  *  *  or  from  adding  to  any  sinking  fund  *  *  *  any  sums,  de- 
rived from  taxation  or  other  sources,  which  are  not  required  by  law  to 
be  otherwise  expended,  and  such  additions  may  be  made  for  the  pur- 
pose of  reducing  the  entire  debt  for  the  redemption  of  which  the  sinking 
ftind  was  established,  or  of  reducing  the  amount  to  be  raised  by  the  tax- 
ation for  such  fund." 

By  Pub.  St.  c.  11,  §  34,  "the  assessors  shall  each  year  assess  taxes  to 
an  amount  not  less  than  the  aggregate  *  *  *  of  all  suins  which  are 
required  by  law  to  be  raised  by  taxation  by  the  said  cities  or  towns  dur- 
ing said  year,  *  *  *  and  the  assessors  may  deduct,  from  the  amount 
required  to  be  assessed,  the  amount  of  all  the  extinguished  receipts  of 
their  respective  cities  and  tovms  (except  from  loans  and  taxes)  which  are 
lawfully  applicable  to  the  payment  of  the  expenditures  of  the  year,  but 
such  deduction  shall  not  exceed  the  amount  of  such  receipts  during  the 
preceding  year." 

It  is  not  necessary  to  decide  that  in  the  expenditures  mentioned  in 
this  section  are  included  the  contributions  to  sinking  funds  which  towns 
and  cities  are  required  each  year  to  make,  however  much  might  be  said 
in  favor  of  such  a  construction,  because  Pub.  St.  c.  29,  §  14,  enacts  that 
city  councils  may  provide  for  the  payment  of  debts  at  earlier  periods 
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than  is  iii  that  chapter  required,  and  may-  add  to  any  sinking  f\;nd  any 
sums  derived  from. other  Bources  than  taxation,  "for  the  purpose  of  rer 
ducing  the  entire  deht  for  the  redemption  of  which  the  sinking,  fund  was 
established,"  as  well  as  for  "reducing  the  amount  to  be  raised  by  taxa- 
tion for  such  fund.'?  There  is  nothing  in  St.  1876,  c.  209,  or  in  Pub. 
St.  c.  29,  that  indicates  that  the  legislature  intended  to  repeal  any  of  the 
provisions  relating  to  the  establishment  of  water  rates  contained  in  St. 
1846,  c.  167,  and  St.  1861,  c.  105,  and  both  those  acts,  as  well  as  many 
other  acts  passed  for  supplying  other  cities  with  pure  water,  provide  :that 
the  city  council  shall  r^ulate  the  price  or.  the  rent  for. the,  use  of  the 
water,  with  a  view  to  the  payment  from  thie  net  income,  not  only  of  the 
semi-annual  interest,  but  ultimately  of  the  principal  of  the  water  debt. 

The  different  provisions  of  the  statutes  may  well  stand  together.  St. 
1875,  c.  209,  gives  greater,  security  to  the. holders  of  the  indebtedness 
tbatt  it  will  be  paid  at  maturity,  but  there  is  nothing  in  it  inconsistent 
with  the  policy  of  making  the  water  rates  extinguish  the  debts  incurred 
in  procuring  a  supply  rof  water. 

It  may  also  be  asaumed,  without  deciding,  that  the  provisions  for  a 
petition  to  the  supreme  judicial  court  found  in  St.  1846,  c.  167,  §§  12 
and  13,  although  not  found  in  St.  1861,  c.  105,  are  now  applicable  to 
all  water  rates  established  by  the  Boston  water  board,  because,  by  St. 
1875,  c.  80,  the  board,  in  establishing  rates,  is  expressly  made  subject 
to  these  provisions.  By  these  sections  of  the  statute  of  1846  the  legis- 
lature apparently  intended  that  the  rates  established  should  be  sufficient, 
aiter  deducting  all  expenses  and  charges  of  distribution,  to  pay  the  ac- 
cruing interest  on  the  water  debt,  unless  both  the  city  council  and  the 
commissioners  established  a  lower  rate;  but  that  if,  for  two  successive 
years,  the  n^tes  should  be  more  than  sufficient  for  this  purpose,  then  the 
pommisfiioner&  to  be  appointed  by  the  supreme  judicial  court  might,  if 
they  judged  proper,  reduce  the  rates,  but  not  so  that  the  surplus  income 
should  be  insufficient  to  pay  the  accruing  interest  on  the  debt. 

The  argument  .was  not  pressed  that  the  court  must  necessarily  appoint 
commissioners  if  it  were  shown  that  for  two  successive  years  the  income 
and  receipts  for  the  use  of  the  water,  aifter.  deducting  all  expenses  and 
charges  of  administration,  were  more  than  sufficient  to  pay  the  accruing 
interest  of  the  water  debt,  although,  that  question  is  reserved  in  the  re- 
port. The  learned  counsel  for  the  petitioners  apparently  desired  to  raise 
only  the  questio^:, whether  payments  can  lawfully  be  made,  out  of  the 
water  rates,  to  the  sinking  fund  for  the  redemption  of  bonds  issued  since 
the  passage  of  St.  1875,  c.  209.  It  is  not,  perhaps,  significant  that  the 
words  of  St.  1846,  c.  167,  §§  12,  13,  are  that  the  court  may  appoint 
commissioners,  and  not  that  it  shall  appoint  them.  These  sections,  how- 
ever, provide  that  the  award  of  the  commissioners,  on  "  being  returned 
to  the  said  court  at  the  then  next  term  thereof  for  the  county  of  Suffolk, 
and  accepted  by  the  said  court,  shall  be  binding  and  conclusive  for  the 
tenn  of  tiiree  years,"  etc.  Some  judicial  power,  therefore,  the  court  has 
over  the  award  before  it  can  become  binding,  and  a  case  might  be  stated 
in  the  petition,  or  proved  at  the  hearing,  in  which  the  court  would  not 
feel  imperatively  compelled  to  appoint  qommissioners,  although  i^  were 
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E&own  that  for  two  successive  years  there  had  been  a  slight  eXceds-in  the 
water  rates  over  the  expenses  of  distribution  and  the  acorving  interest 
on  the  debt.  But,  as  the  petitioners  do  not  insist  upon  maintaining 
their  petition  if  the  payments  to  the  sinking  fund  were  lawful,  we  do 
not  consider  the  competency  of  the  evidence  offered,  or  the  extent  of 
the  discretion  which  the  court  might  exeroise  in  determining  whether 
commissioners  should  be  appointed,  or  whether  their  powers  and^utie^; 
if  appointed,  have  been  modified  by  any  special  l^islaiion  since  tha 
passage  of  St.  1846,  c  167.     Petitioa  dismiased. 


a^i  Mass.  m)  ^     '  '    "' 

'  ToUnSR  f>.  Standard  Measuring  Mach.  Co. 

'^Sufkeme  Judicial  Court  of  Ma$sachuseUs,    Suffolk.  \  July  1, 1886.) 

1.  Patknts   fob  Inventions— AflBiaHMEKTr-RoYALTT—lNFBiiTGEMBin^—MiwTT- 

FACTtTRB  BY  AoENT. 

A.  assigned  to  the  S.  Company  all  right,  title,  and  interest  to  H  ceittain  pat^ 
eatjB4 indention;  the  S.  Company  agre^Qing  to  pi^  to  A.  "the sum  of  ten  dolian 
on  each  and  every  machine  manufactiijed.by-said  company,  its  agents,  suc- 
cessors, or  assigns,  and  containing  said  patented  improvements,  or  either  of 
them.  ^  Held,  that  the  phrase  ''manufactured  by  said  company,  its  agents; 
successors,  or  ii8sig[n8, "  should  be  construed  so  as  to  cover,  not  merely  the 
case  where  a  previous  authority  to  manufacture  was  given,  but  also  that 
which  exists  wnen,  the  article  having  been  manufactured  without  previous 
authority,  the  owner  of  the  patent,  for  a  valuable  consideration,  adapts  it, 
consentmg  to  its  use.  and  confers  upon  it  all  the  privileges  of  the  patent. 
Held,  also,  where  the  S.  Company  brought  suit  against  D.  for  infringement  of 
the  patent,  and  it  was  adjuaicated  that  there  was  an  infringement,  and  the 
S.  Company  had  effected  a  settlement  with  many  parties  who  had  purchased 
such  infringing  machines,  as  fully  and  completely  as  if  they  had  originally 
purchased  them  from  the  company,  that  the  company  should  pav  to  A.  the 
royalty  upon  all  machines  so  sold  and  permitted  to  be  sold  by  tne  8.  Com- 
pany. 
9b  Same— Sale  of,  Imfues  Authority  to  Vend  or  to  Use- Authoritt  to 
Manufacture  Implies  Right  to  Use  or  Vend. 

The  sale  of  a  patented  article  conveys,  by  implication,  the  right  to  use,  or 
vend  it  to  others  to  be  used.    An  authority  to  manufacture  a  patented  article 
conveys  impliedly  the  right  to  use  it,  or  vend  it  to  others  to  be  used. 
8.  Same- Promise  to  Pay  Royalty— Implication. 

A  promise  to  pay  a  royalty  on  every  machine  manufactured  by  one  to  whom 
the  invention  ana  the  patent  is  transferred,  or  his  agents,  etc.,  implies  a 
promise  to  pay  it  whenever,  by  his  authority,  such  manufacture  is  Justified. 
4  Same— Assignment— Where  Assignee  Sanctions  Use  of  Competing  Ma- 
chine. 

Where  one  to  whom  all  right,  title,  and  interest  in  a  certain  patented  in- 
vention has  been  assigned  upon  his  agreeing  to  pay  to  the  assignor  a  royalty 
upon  each  and  every  machine  manufactured  by  his  (the  assignee's)  agents, 
successors,  or  assigns,  sanctions  the  use  of  an  infringing  machine  after  col- 
lecting damages  for  the  infringement,  he  has,  as  between  himself  and  the 
owner  of  the  royalty,  treated  it  as  manufactured  by  his  agent,  and  is  liable 
for  the  amount  of  the  royalty  on  each  machine  so  used. 

This  was  an  action  of  contract  in  which  the  plaintiff' sought  to  recover 
a  royalty  from  the  defendant  company  by  virtue  of  a  written  assignment 
containing  an  agreement  with  said  defendant  to  pay  to  the  plaintiff  a  cer* 
tain  sum  of  money  "on  each  and  every  machine  manufactured  by  the 
defendant,  its  agents,  successors,  or  assigns,  and  containing  said  patented 
improvements,  or  any  of  them."  Hearing  in  the- superior  court  before 
Rockwell,  J«,  who  ruled  that  plaintiff  could  not  recover  upon  the  fEtcts 
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alleged  in  his  declaration.     The  plaintiff  allied  exceptions  to  this  rol- 
ing.     The  feicts  appear  in  the  opinion. 

Wm.  A.  Madeod  and  M,  F.  Stevens^  for  plaintiff. 

T.  L.  Wah^dd,  for  defendant. 

Devens,  J.  The  exceptions  are  somewhat  oonfdsed,  hut  we  interpret 
them,  as  the  parties  have  done  at  the  argument,  as  raising  the  question, 
irrespective  of  what  is  alleged  in  the  answer,  whether  the  plaintiff  can  re- 
cover upon  the  facts  stated  in  the  declaration;  the  court  having  ruled 
that  he  could  not. 

The  declaration  sets  forth  an  agreement  by  which,  in  consideration  of 
an  assignment  to  it  by  one  Taply  of  all  right,  title,  and  interest  to  a 
certain  invention  in  surface  measuring  machines,  and  the  letters  patent 
previously  assigned  to  Taply  by  the  plaintiff,  the  defendant,  in  part 
payment  therefor,  would  pay  to  the  plaintiff  "the  sum  of  ten  dollars  on 
each  and  every  machine  manufactured  by  said  company,  its  agents, 
successors,  or  assigns,  and  containing  said  patented  improvements,  or 
either  of  them."  The  defendant  further  agrees  to  keep  regular  accounts 
of  the  machines  manufactured  by  it,  its  agents,  etc.,  to  make  regular 
returns  thereof  every  three  months  to  the  plaintiff,  and  within  10  days 
after  such  returns  to  pay  plaintiff  his  royalty.  The  declaration  further 
avers  that  in  a  suit  brought  by  defendants  against  Trague  and  others  in 
the  circuit  court  of  the  United  States  it  was  adjudicated  that  such  parties 
had  manufactured  and  sold  machines  which  infringed  the  letters  patent 
owned  b}^  the  defendants;  that  by  virtue  of  such  adjudication  the  de- 
fendant "had  been  enabled  to  control  the  machines  manufactured  by 
Trague  and  others;"  that,  by  means  of  the  rights  thus  adjudicated  to 
belong  to  it,  the  defendant  had  effected  a  settiement  with  many  parties 
who  had  purchased  such  infringing  machines,  and  had  given  them  there- 
after the  right  to  use  such  machines  as  fully  and  completely  as  if  they 
had  originally  purchased  them  from  defendant,  and  that,  although  the 
defendants  recovered  pay  for  such  machines,  (prior  to  the  date  of  its  last 
accounting,)  it  refused  on  demand  to  account  for  such  machines,  the  use 
of  which  it  had  thus  sanctioned  or  permitted,  or  to  pay  the  plaintiff  any 
royalty  thereon. 

The  defendant  was,  by  the  agreement  thus  set  forth,  the  owner  of  the 
patent.  It  had  a  right  to  bring  the  action  against  Trague  and  others  for 
the  infringement,  and,  while  the  contract  imposed  no  duty  on  the  de- 
fendant thus  to  defend  and  protect  the  patent,  if  it  saw  fit  to  do  so  at  its 
sole  risk  and  expense  it  would  be  entiUed  exclusively  to  the  proceeds  of 
the  suit,  as  the  injury  was  done  to  the  property  which  it  alone  owned. 
The  fact  that,  if  such  property  could  not  be  protected,  the  defendant 
would  not  be  likely  to  continue  the  manufacture,  however  important  to 
the  plaintiff,  would  not  entitie  him,  in  the  absence  of  any  contract  to 
that  effect,  to  bring  the  suit,  or  share  in  the  damages  obtained  by  de» 
fendant  for  injury  to  the  patent. 

But  the  plaintiff  does  not,  as  we  construe  his  declaration,  seek  any 
portion  of  the  damages  that  may  have  been  collected  of  Trague  and 
othersi  if  any  have  been  collected,  which  does  not  very  distinctly  an* 
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pear;  nor,  apparently,  does  he  seek  any  which  may  have  heen  received 
jrom  the  users  of  the  infringing  patented  article,  who  were  the  vendees 
of  Trague,  for  any  use  made  by  them  previous  to  suit  brought  against, 
or  settlement  made  with,  them.  His  claim  is  that,  when  the  defendant 
sanctions  and  permits  an  article  to  be  thereafter  used  which  would  other- 
wise be  an  infringement  of  the  patent,  the  defendant  adopts  the  manu- 
facturer of  it  as  its  agent.  If  this  contention  is  correct,  it  is  not  im- 
portant that  the  declaration  does  not  set  forth"  in  terms  that  by  its  acts 
the  defendant  had  recognized  or  made  of  the  manufacturers  of  the  ma- 
chines thus  licensed  its  agents.  There  was  no  demurrer  to  the  declara- 
tion, and  the  ruling  of  the  court  was  not  upon  the  form  of  it,  but  upon 
the  facts  there  alleged,  however  they  might  be  set  forth. 

The  phrase  "manufactured  by  said  company,  its  agents,  successors,  or 
assigns,"  which  occurs  in  the  agreement,  should  be  construed  so  as  to 
cover,  not  merely  the  case  where  a  previous  authority  to  manufacture 
was  given,  but  also  that  which  exists  when,  the  article  having  been 
manufiactured  without  previous  authority,  the  owner  of  the  patent,  for  a 
valuable  consideration,  adopts  it,  consenting  to  its  use,  and  confers 
upon  it  all  the  privileges  of  the  patent.  The  manufacture,  an  act  origi- 
nally unauthorized,  is  thus  ratified  and  aflBrmed.  The  party  entitled  to 
the  royalty  should  receive  it,  as  all  the  benefit  of  his  monopoly  has  been 
granted  by  the  owner  of  the  patent,  who  holds  it  on  the  agreement  U> 
pay  such  royalty  on  each  article  manufactured  by  himself  or  his  au- 
thority." 

In  WMer  v.  Adams,  16  Gray,  478,  where  a  royalty  was  to  be  paid 
by  defendants  for  each  safd  manufactured  and  sold  by  them,  it  is  said 
by  Mr.  Justice  Hoar: 

"If  a  person  had  tortiousl^  taken  a  manufactured  safe  from  defendants, 
and  an  action  was  bi'ought,  and  the  value  of  the  safe  recovered  by  them,  this 
would  certainly  be  equivalent  to  a  sale,  and  certainly  ought  to  subject  them 
to  the  payment  which  they  had  contracted  to  make  to  the  patentee  in  case  of 
a  sale." 

In  a  similar  way,  when  the  defendant  in  the  case  at  bar  permits  ar- 
ticles made  in  violation  of  the  patent  to  be  used  as  if  made  under  it, 
and  receives  compensation  therefor,  he  should  be  liable  to  the  royalty 
contracted  to  be  paid  by  him  in  case  of  manufacture.  Thenceforth  such 
machines  are,  by  the  power  vested  in  the  defendant  to  control  the  pat- 
ent, and  the  authority  it  exercises  in  sanctioning  their  use,  to  be  treated 
as  manufactured  under  the  patent,  and  not  in  hostility  to  it.  The  clause 
"manufactured  by  said  company,  its  agents,  successors,  or  assigns," 
must  have  a  reasonable  construction,  so  as  to  protect  the  plaintifi^  when- 
ever the  defendant  exercises  its  rights  under  the  monopoly  transferred 
to  it.  The  sale  of  a, patented  article  conveys  by  implication  the  right  to 
use,  or  send  it  to  others  to  be  used.  An  authority  to  manufacture  a 
patented  article  conveys  impliedly  the  right  to  use  it,  or  vend  it  to  oth- 
ers to  be  used.  Marsh  v.  Dodge,  66  N.  Y.  533;  Sker  v.  Ray,  87  N.  Y. 
220;  Steam  Stone  Cb.  v.  Slwrtdeeves,  16  Blatchf.  382;  Thomas  v.  Htmt,  17 
C.  B.  (N.  S.)  183.  Conversely,  a  promise  to  pay  a  royalty  on  every 
machine  manufactured,  by. one  to  whom  the  invention  and  the  patent 
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is  transferred,  or  his  agents,  etc.,  implies  a  promise  to  pay  it  whenever, 
by  his  authority,  such  manufacture  is  justified.  *     » 

It  is  the  contention  of  defendant  that,  if  actual  damages  were  collected 
of  the  user  of  an  infringing  machine,  it  would,  to  that  extent,  reduce 
the  amount  for  which  the  maker  and  seller  would  be  liable,  and  that 
the  collection  of  full  damages  from  the  maker  and  seller  of  infringing 
machines  for  the  term  of  the  patent  authorizes  the  use  of  the  infringing 
machine  during  the  life  of  the  patent.  Hence  the  defendant  argues  the 
collection  from  such  users  is  only  another  way  of  collecting  the  damages 
for  the  infringement  of  Trague  and  others,  who  were  the  makers  of  the 
infringing. machines,  and  would  give  the  same  right  to  the  user  as  would 
any  settlement  with  him.  But  the  defendant  had  no  right  to  collect 
damages  from  Trague  and  others,  the  makers  of  the  infringing  machines, 
or  from  the  user  thereof,  in  sudi  manner,  or  to  such  an  extent,  as  would 
invest  the  party  infringing  with  a  right  to  continue  the  use  of  the  ma- 
chine. As  between  the  defendant  and  the  owner  of  the  royalty  the 
defendant,  as  owner  of  the  patent,  was  entitled  to  receive  compensation 
for  the  injury  inflicted  thereto;  but  when,  either  by  express  license,  or 
by  receiving  compensation  therefor,  he  grants  and  sanctions  the  subse- 
quent use  of  the  infringing  machine,  he  has,  as  between  himself  and 
the  owner  of  the  royalty,  treated  it  as  manu&ictured  by  his  agent.  That 
which  the  absolute  owner  of  a  patent  may  recover  in  an  action  against 
an  infringer,  whether  maker,  seller,  or  user,  depends  upon  the  question 
whether  be  intends  to  grant  the  right  to  subsequently  use  the  infringing 
machine.  The  consequences  of  a  recovery  with  respect  to  the  subsequent 
rights  of  parties  are  modified  by  the  measure  of  damages  sought  and 
adopted.  If  the  patentee  had  an  established  patent  fee  or  royalty  for 
which  he  permits  any  one  to  use  his  patent,  and  he  recovers  this,  the 
right  to  use  his  invention  would  pass.  If,  on  the  other  hand,  he  seeks 
only  the  profits  derived  from  the  use  of  the  patent,  or  the  injury  done 
to  him  up  to  the  time  of  suit  by  its  use,  the  right  to  its  continued  use 
would  not  pass.  In  the  case  at  bar  a  recovery  against  the  users  of  the 
machine  for  the  profits  made  by  them,  or  the  injuries  done  to  the  de- 
fendant as  owner  of  the  patent,  would  only  be  for  the  use  of  the  machine 
up  to  the  time  of  recovery.  It  would  not  cover  the  value  of  the  use  for 
the  entire  period  over  which  the  patent-right  extends,  or  the  period 
during  which  the  particular  machine  was  capable  of  being  .used.  If  the 
defendant  undertook  to  recover  these,  to  that  extent  he  would  recover, 
not  for  the  injury  done  to  the  patent,  or  himself  as  owner  of  it,  but 
compensation  for  a  use  which  he  himself  had  authorized.  Sickeh  v.  Borden^ 
3  Blatchf.  535,  643;  Perrigo  v.  Spautding^  13  Blatchf.  892;  SUjm  Gutter 
Co.  V.  Windsor  Manufg  Cb.,  17  Blatchf.  31;  Spaviding  y.  Page^  1  Sawy. 
708;  Stviz  V.  Armslrong,  25  Fed.  Rep.  147. 

Where  the  defendant  had  permitted,  for  a  compensation,  the  use  of 
otherwise  infringing  machines,  we  are  of  opinion  that  plaintifif  might 
require  him  to  account  for  the  royalty  thereon,  or  on  machines  manu 
Efictured  by  himself  or  agents.     Exceptions  sustained. 

£vD  OF  YoLinca  X 
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